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CHAPTER 402
UNIFORM COMMERCIAL CODE — SALES
SUBCHAPTERI SUBCHAPTER V
SHORT TITLE, GENERAL CONSTRUCTION PERFORMANCE
AND SUBJECT MATTER 402.501 Insurable interest in goods; manner of identification of goods.
402.101 Short title. 402.502 Buyer’sright to goods on sellex repudiation, failure to deliveor insot
402.102 Scope;certain security and other transactions excluded from this chapter vency.
402.103 Definitionsand index of definitions. 402.503 Manner of sellés tender of delivery
402.104 Definitions: “merchant”; “between merchants”; “financing agency”. ~ 402.504 Shipment by seller
402.105 Definitions: transferability; “goods”; “future” goods; “lot”; “commercial 402.505 Sellers shipment under reservation.
unit”. 402.506 Rights of financing agency
402.106 Definitions:“contract”; “agreement”; “contract for sale”; “sale”; “present 28328; CEZﬁeCtbOf Se||||efS ;gnder; de”VEFg on cgn?ition. |
sale”; “conforming” to contract; “termination”; “cancellation”. . ure by seller of improper tender or delivery; replacement.
402.107 Goods to be severed from realty: recording. 385328 E;?:C?L#OE; ?Cthnall’Ji:El:)ﬁoC;fsbreaCh.
SUBCHAPTER Il . .
402.511 Tender of payment by buyer; payment by check.
FORM, FORMgLogbﬁ#BEg?DJUSTMENT 402.512 Paym«’entl by buyer befqre inspection.
402.201 Formal requirements; statute of frauds. 383212 \I?vug/erznght to msgelt_:tlon &f goods. - wh
382285 ginall written expression: parol or extrinsic evidence. 402'515 Preggrvﬁcgrg]v?g;c: L;/fegr(a)‘o;s?rq gics(;ﬁt);ance’ when on payment.
. eals inoperative. : :
402.204 Formation in general. SUBCHAPTER VI
402.205 Firm offers. BREACH, REPUDIAION AND EXCUSE
402.206 Offer and acceptance in formation of contract. jgggg; Bluyef's figztzgr][ i”flp.for?t‘f?flde!iVeify
402.207 Additional terms in acceptance or confirmation. : anner and gect or rightiul rejection.
402.208 Course of performance gr practical construction. 402.603 Merchant buyes duties as to rightfully rejected goods.
402.209 Modification, rescission and waiver 402.604 Buyer's options as to salvage of rightfully rejected goods.
402.210 Delegation of performance; assignment of rights. 402.605 Waiver of buyets objections by failure to particularize.
SUBCHAPTER I 405007 Effector acoeptance: matios of braseh. burden of establishing breach aft
. ect of acceptance; notice of breach; burden of establishing breach after
GENERAL OBLIGATION AND CONSTRUCTION acceptancenotice of claim or litigation to person answerable over
OF CONTRACT 402.608 Revocation of acceptance in whole or in part
402.301 General obligations of parties. 402.609 Right to adequate assurance of performance.
402.302 Uncongcionab!e‘ contract or clause. 402:610 Anticipatory repudiation. ’
402.303 AIIlocat|on or d!V'Slon of risks. . 402.611 Retraction of anticipatory repudiation.
402.304 Price payable in monegoods, realtyor otherwise. 402.612 “Installment contract”; breach.
402.305 Open price term. . . 402.613 Casualty to identified goods.
402.306 Output, requirements and exclusive dealings. 402.614 Substituted performance.
402.307 Delivery in single lot or several lots. 402.615 Excuse by failure of presupposed conditions.
402.308 Absence of specified place for delivery o 402.616 Procedure on notice claiming excuse.
402.309 Absence of specific time provisions; notice of termination. SUBCHAPTER VI
402.310 Opentime for payment or running of credit; authority to ship under reser REMEDIES
vation. . . .
402.311 Optionsand cooperation respecting performance. 283;8; gg&fg'fjnig;gg%%h d?;g:\'/':teffl ggsr;rﬁgtoslvneogémpalred.
402.312 Warranty of title and against infringements; buiewobligation against 402'703 Sellers remedies in general ry Yy
infringement. 402.704 Seller’sright to identify goods to the contract notwithstanding breach or
402.313 Expresswarranties by difmation, promise, description, sample. ’ o salvage unfinished goods
jgggig :mg:::g ag:;;ggj ;iqr?g:sgafgtragglrtt)iléjzil%iropf;gde‘ 402.705 Sellers stoppage of (_ielivery in transit or otherwise.
402.316 Exclusion or modification of warranties ’ 402.706 Sellers resale including contract for resale.
’ lati d flict of " : imolied 402.707 “Person in the position of a seller”.
402.317 Cumulation and conflict of warranties express or implied. 402.708 Sellers damages for nonacceptance or repudiation.
402.318 Third—party beneficiaries of warranties, express or implied. 402.709 Action for the price
402.319 FO.B. and A.S. terms. 402:710 Sellers incidental dlamages.
402.320 C.|.F and C.&.Iiterms. . . - 402.711 Buyer’s remedies in general; buygsecurity interest in rejected goods.
402.321 C.I.F.or C.& F: “netlanded weights”; “payment on arrival”; warranty of 445715 “Cover”; buyers procurement of substitute goods.
cc_)nd|t|?non a_rnyal. 402.713 Buyer's damages for nondelivery or repudiation.
402.322 Delivery "ex-ship”. 402.714 Buyer's damages for breach in regard to accepted goods.
402.323 form o_f bill of Iadmg required in overseas shipment; “overseas”. 402.715 Buyer's incidental and consequential damages.
402.324 "No arrival, no sale term. " 402.716 Buyer's right to specific performance or replevin.
402.325 “Letter of credit” term; “confirmed credit”. ! 402.717 Deduction of damages from the price.
402.326 Sale on ‘aplproval and sale or return; rights of creditors. 402.718 Liquidation or limitation of damages; deposits.
402.327 Special |n(:|d'ents of sale on approval and sale or return. 402.719 Contractual modification or limitation of remedy
402.328 Sale by auction. 402.720 Effect of “cancellation” or “rescission” on claims for antecedent breach.
SUBCHAPTER IV 402.721 Remedies for fraud.
TITLE, CREDITORS, AND GOOD RITH PURCHASERS 402.722 Who can sue 3rd parties for injury to goods.
402.401 Passingpf title; reservation for security; limited applicatiohthis section. 402.723 Proof of market price: time and place.
402.402 Rightsof sellefs creditors against sold goods. 402.724 Admissibility of market quotations.
402.403 Power to transfer; good faith purchase of goods; “entrusting”. 402.725 Statute of limitations in contracts for sale.

Cross—reference: See definitions in $101.201

402.101 Short title. This chapter shable known and may be
cited as uniform commercial code—sales.

SUBCHAPTERI 402.102 Scope; certain security and other transac -

tions excluded from this chapter . Unless the context other
wiserequires, this chapter applies to transactions in goods; it does
not apply to any transactiowhich although in the form of an

SHORT TITLE, GENERAL CONSTRUCTION
AND SUBJECT MATER
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unconditionalcontract to sell or present sale is intended to operate(f) “Draft” — s. 403.104

only as a security transaction nor dtféis chapter impair or repeal  (4) In addition ch401 contains general definitions and prin
any statute regulating sales to consumers, farmers or other spegiles of construction andnterpretation applicable throughout
fied classes of buyers. this chapter

A consignment that involves a delivery of goodsatmerchant who has been  History: 1983 a. 18%.329 (24) 1995 a. 4492001 a. 102009 a. 322
inducedto accept them by an agreement from the consignor that permitetheir

in lieu of payment if they are not resold is a security consignment governed by T . “ n.o o _
409, as contrasted to a true consignment. Clark Oil & RefininggQaddicoat,65 362'10”4 P,Efm'tl_ons' me”rCham - between mer "
Wis. 2d 612 223 N.W2d 530(1974). chants”; “financing agency”. (1) “Between merchants

A mixed contract fogoods and services is subject to this chapter if the predonfil€ansin any transaction with respect to which both parties are

lerlw;fr%cgosr \'/Su? tzrgngggggri glf 3\7;3 gvsigfzclf;\bxr inclig%re)t)a”y involvedn Sistine.  chargeablavith the knowledge or skill of merchants.
' ) y PP ! (2) “Financing agency” means bank, finance company or

A contract for development of computer software is primarily a service contract . : .
andis not subject to the uniform commercial code. Micro-Managers,.IGzegory ~ Other person who in the ordinary course of business makes

147Wis. 2d 500434 N.w2d 97(Ct. App. 1988). advancesgainst goods or documents of title or who by arrange

Chapter402 does not just apply to a sale as that term is defined in s. 402.106 ; ; [ I ;
but to the more generabpect of commerce: “transactions in goods.” The reach éﬁéntwnh either the seller or the buYer intervenes in Ordlnary

UCC Article 2, adopted as ch. 402, goes considerably beyond the confines of that §péIrseto make or collegbayment due or claimed under the con

402.103 Definitions and index of definitions.
chapterunless the context otherwise requires:

transactiorthat theUCC itself defines to be a sale; naméihe passing of title from
a party called the seller to one denominated a buyer for a price. Estate of Krief
SizzlerUSA Franchise, In2011 WI App 101 335 Ws. 2d 151801 N.W2d 781,
09-1212

(1) In this

aimactfor sale, as by purchasing or paying the salldraft or mak

g advances against it or by merely taking it for collection
whetheror notdocuments of title accompany or are associated
with the draft. “Financing agency” includatso a bank or other
personwho similarly intervenes between persons wah®in the
position of seller and buyer in respect to the good$0.707.

(@) “Buyer” means a person who buys or contracts to buy (3) “Merchant” meansa person who deals in goods of the kind

goods.

or otherwise by his or her occupation holds himself or herself out

(b) “Good faith” in thecase of a merchant means honesty ias having knowledge or skill peculiar to tipeactices or goods

fact and the observance of reasonable commercial standardgweblved in the transaction or to whom such knowledge or skill
fair dealing in the trade.

may be attributed by his or her employment of an agent or broker

(c) “Receipt” of goods means taking physical possession @fother intermediary who by his or her occupation holds himself

them.

(d) “Seller” means a person who sells or contractseib

goods.

(2) Otherdefinitions applying tdhis chapter or to specified

sectiongthereof, and the sections in which they appear are:

(a) “Acceptance” — s402.606

(b) “Bankefs credit” — s402.325

(c) “Between merchants” — 802.104

(d) “Cancellation” — s402.106 (1)

(e) “Commercial unit” — s402.105

() “Confirmed credit” — s402.325

(g) “Conforming to contract” — €02.106
(h) “Contract for sale” — £402.106

(i) “Cover” —s.402.712

() “Entrusting” — s.402.403

(k) “Financing agency” — 102.104

(L) “Future goods” — s402.105

(m) “Goods” — s402.105

(n) “Identification” — s.402.501

(0) “Installment contract” — £402.612

(p) “Letter of credit” — s402.325

(q) “Lot” — s.402.105

() “Merchant” — s.402.104

(s) “Overseas” — $402.323

(t) “Person in position of seller” — 802.707
(u) “Present sale” — €02.106

(v) “Sale” — s.402.106

(w) “Sale on approval” — 102.326

(x) “Sale or return” — s402.326

(y) “Termination” — s402.106

(3) Thefollowing definitions in other chapters apply ttus

chapter:

(a) “Check” — s.403.104

(b) “Consignee” — s407.102

(c) “Consignor” — s407.102

(d) “Consumer goods” — €09.102
(dm) “Control” — s.407.106

(e) “Dishonor” — s403.502

or herself out as having such knowledge or skill.

History: 1983 a. 1891991 a. 3162009 a. 322

Becausehe status of “merchant” under sub. (3) does not attach to the casual or
inexperienced sellewhethera farmer is a merchant rests upon the individualized
facts of the case. Harvest States CooperativAsderson217 Ws. 2d 154577
N.W.2d 381 (Ct. App. 1998)97-2762

A county as a merchant under the uniform commercial code. 1980 WLR 194.

402.105 Definitions: transferability; “goods”; “future”

goods; “lot”; “commercial unit”. (1) (a) “Commercial

unit” means such a unit of goods as by commergale is a
singlewhole for purposes of sale and division of whicaterially
impairsits character or value on the market or in use. A commer
cial unit may be a single article (as a machine) or a set of articles
(asa suite of furniture or an assortment of sizes) quantity (as
abale, gross, otarload) or any other unit treated in use or in the
relevantmarket as a single whole.

(b) Goods must be both existing and identified before any
interestin them can pass. Goods which are not both existing and
identified are “future” goods. A purported present saléutire
goodsor of any interest therein operates as a contract to sell.

(c) “Goods” meansll things (including specially manufac
turedgoods) which are movable at the timedsntification to the
contractfor sale other than the money in which the price is to be
paid, investment securities (ch08) and things in action.
“Goods” also includeshe unborn young of animals and growing
cropsandother identified things attached to realty as described in
s.402.1070n goods to be severed from realty

(d) “Lot” means a parcel or a single article which is the subject
matterof a separate sale or delivenwhether or not it is sfi€ient
to perform the contract.

(3) Theremay be a sale of a part interest in existing identified
goods.

(4) An undivided share in an identified bulk of fungible goods
is sufiiciently identified to be sold although the quantity of the
bulk is not determined. Any agreed proportion of such a bulk or
any quantity thereof agreed upon by numlvezight or other mea
suremay to the extent of the sellgiinterest in the bulk be sold to

the buyer who then becomes an owner in common.
History: 1983 a. 189

402.106 Definitions: “contract”; “agreement”; “con -
tract for sale”; “sale”; “present sale”; “conforming” to
contract; “termination”; “cancellation”. In this chapter
unlessthe context otherwise requires:
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(1) “Cancellation”occurs when either party puts an end to the (a) If the goods are to be specially manufactured for the buyer
contractfor breach by the other and itdesft is the same as thatand are not suitable for sale to others in the ordinary course of the
of “termination” except that the canceling party also retains asgller’s business and the selldrefore notice of repudiation is
remedyfor breach of the whole contract or any unperforingld receivedand under circumstances which reasonably indicate that
ance. the goods are for the buydras made either a substantial begin

(2) Goodsor conduct including any part of a performance arf@ing of their manufacture or commitmerits their procurement;
“conforming” or conform tathe contract when they are in accordOr
ancewith the obligations under the contract. (b) If the party against whom enforcement is sought admits in

(3) “Contract” and “agreement” are limited to those relatinghatparty’s pleading, testimony or otherwise in coliwat a con
to the present or future sale of goods. ractfor sale was made, but the contraatas enforceable under

(4) “Contractfor sale” includes both a present sale of gooc}QiS paragraph beyond the quantity .Of goods admitted; or
anda contract to sell goods at a future time. (c) With respect to goods for which payment has been made

(5) A “present sale” means a sale which is accomplished ggg ggcéepted or which have been received and accepted (s.

the makln“g of Ehe co_ntra_ct. _ . History: 1991 a. 316
(6) A “sale” consists in the passing of title from the sellber  Receiptand acceptance of goods consistent witiorah contract is part perfor
the buyer for a price (102.40). mancesuficient to take the oral contract out of the statute of frauds even though the

« S . conductis not inconsistent with some other dealinggiably had between thgar
(7) “Termination” occurs when either partgursuant to a ties. Gerer vVashy 75 Ws. 2d 660250 N.W2d 319(1977).
power created by agreement or law puts an #nthe contract  Thestatute of frauds was not satisfied when the only indication of a purchase con
; i “ i A" i i ctbetween the parties was the unexplained notégorchase price” in a doeu
Oth.erWISe than for its breach. O.n termln_atlon all Obh.gatlongﬁaentprepared by one party in response to the tthrequest for an appraisal. First
which are still executory on both sides are disgadrbut anyight  Bankv. H.K.A. Enterprises, Incl83 Ws. 2d 418515 N.W2d 343(Ct. App.1994).

basedon prior breach or performance survives. Whena letter confirmedn oral agreement under sub. (2), subject to completion
History: 1983 a. 189 of formal memorializing documents, the gain was enforceable even though the
documentwas not executed. Lambert CorpEvans575 F2d 132(1978).

i . The statute of frauds is not applicable in an action based on promissory estoppel.
402.107 Goods to be severed from realty: recording. JankeConstruction Co., Inc..Wulcan Materials Co386 F Supp. 687

(1) A contract for the sale of minerals or the like (includiily  Thestatute of fraudsf the UCC and the doctrine of estoppel. Edwards. 62 MLR
andgas) or a structure or its materials torémoved from realty 205(1978).
is a contract for the sale of goods within this chapter if they are

be severed by the seller but until severance a purported pregtig:202 Final written expression: parol or extrinsic

salethereof which is not éctive as a transfer of an interest in lan§vidence. Terms with respect to which the confirmatory memo

is effective only as a contract to sell. randaof the parties agree or which are otherwise set forth in-a writ
2) A contract for the sal p the land of . ing intended by the parties as a final expression of #yggement
(2) A contract for the sale apart from the land of growing Crofis, respect to such terms as are included thereinnuelye con

or other things attached to realty and capable of severance withpU: ~tadby evidence of anv prior agreement or of a contempora
materialharm thereto but not described in s{@).or of timber to neousoralyagreement but %gy be gxplained or supplementgd:

becut is a contract for the sale of goods withiis chapter whether :
the subject matter is to be severed by the buyer or by the seller evef}) By course of dealing arsage of trade (801.303 or by

thoughit forms part otthe realty at the time of contracting, and th ourseof performance (840_2'208; .
partiescan by identification &ct a present sale befaseverance.  (2) By evidence of consistent additional terms unless the court

(3) Theprovisions of this section are subject to any 3rd—par{ pds the writing to have been intended alscaasomplete and
clusivestatement of the terms of the agreement.

rights provided by the law relating to realty records, and the co Historv: 2009 2. 320
tract forsalemay be executed and recorded as a document trans v '
ferring an interest in land and shéfien constitute notice to 3rd 495 203 Seals inoperative. The afixing of a seal to a writ
partiesof the buye's rights under the contract for sale. ing evidencing a contract for sale or afeofto buy or sell goods

History: 1973 c. 2152005 a. 253 doesnot constitute the writing a sealed instrument andate
with respect to sealed instruments does not apply to such a con
tractor offer.

SUBCHAPTERII
402.204 Formation in general. (1) A contract for sale of
FORM, FORMATION, AND READJUSTMENT goodsmay be mad@ any manner sfiient to show agreement,
OF CONTRACT including conduct by both parties which recognizes the existence
of such a contract.
402.201 Formal requirements; statute of frauds. (2) An agreemensuficient to constitute a contract for sale

(1) Exceptas otherwise provided in this section a contradifer May be found even thoughe moment of its making is undeter
saleof goods for the price of $500 or more is not enforceable Byined.

way of action or defense unless there is some writinficgrit to (3) Eventhough one or more terms deft open a contract for
indicatethat a contract for sale has been made between the paggdoes not fail for indefiniteness if the parties have intended to
andsigned by the party against wh@mforcement is sought or by makea contractind there is a reasonably certain basis for giving
the party's authorized agent or brokek writing is not insuficient ~ an appropriate remedy

becauset omits or incorrectly states a term agreed upon but theEvenif the parties writings do not constitute a contraatontract may be found

contractis not enforceable under this subsecbeyond the quan through the parties’ conduct. AMP] Meadow Gold Dairie27 F3d 268(1994).
Shrinkwrap licenseagreements contained in computer software packages are

tity of goods shown in such writing. enforceablainless their terms are objectionable on general cogiaatds. ProCD,

(2) Betweenmerchantsf within a reasonable time a writing '“Ccorpt’fat;d’- Zi!de“begiist_ﬁfdul“f“;slgj@f- c 1l Code. Edward
H . H 3 H ; ontractrormation undeRArticle Il 0 e unitorm Commercial Code. wards.
in confirmation of the contract and fiafent against the sendisr 5,71 R 215,

receivedand the party receiving it has reason to know its contents,

it satisfies the requirements of s(ib) against such party unless402 205 Firm offers. An offer by a merchant to buy or sell
written notice of objection to its conteritsgiven within 10 days goodsin a signed writing which by its terngives assurance that

afterit is received. it will be held open is not revocable, for lack of consideration, dur
(3) A contract which does not satisfy the requirements of subg thetime stated or if no time is stated for a reasonable time, but
(1) but which is valid in other respects is enforceable: in no evenmay such period of irrevocability exceed 3 months; but
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any such term of assurance on a f@upplied by the ééree must tion of a request for work by one partige performance of work by the second, and
be separately signed by thefarfor the cost of the work agreed upon. If purchase orders and order confirmations were

. ) ’ ; . immovable bookends to a contract, ensuing transactions between the parties would
Althougha bid for pipe dichot meet the “firm dér” requirement, the facts pleaded be composed of a cumbersome, figént series of mini-contracts. This is what this

and relied upon by the contractor to support its claim and to which the suppligsctionseeks to avoid. Converting/Biophile Laboratories, \ntudlow Compos

respondedn entering its defense gave risethe doctrine of promissory estoppel. ites Corporation2006 WI App 187296 Ws. 2d 273722 N.W 2d 633 05-1628

JankeConstruction Co., Inc..Wulcan Materials Ca386 F Supp. 687 What constitutes “supplementary terms” under sub. (3) isimited to provisions

underch. 402, but includes any terms arising underuh@.C. and necessarily

402.206 Offer and acceptance in formation of con- encompassethose sections relating to course of performgd6@.208), course of
h . P | d f trade (401.205). D Industi@smdall Co965 F2d
tract. (1) Unless otherwise unambiguously indicated by the lafizap foaz). o el ). Dresser Industi@swdall Co
guageor circumstances: Whena contract specifiedAS terms, the buyés confirmation form containing
vitidpeonsistenterms did not relieve the buyerlability for goods properly delivered
(a) An O.ﬂer to make a contract shall t.)e construed as ]I’lVItIIﬁS. Melrose Internationalrading Co. vPatrick Cudahync. 482 F Supp. 1369
acceptancén any manner and bgny medium reasonable in the(19g0).

circumstances; The UCC Battle of the Forms: Answers to Common Questions. Richardsisn. W

(b) An order or other éér to buy goods for prompt or current-2"- March 1996.
shipmentshall be construed as inviting acceptance either by

promptpromis 10 ship or by the prompt et shpmen of (02209  Course ofperormance orpractical constrse -
conformingor nonconforming goods, but such a shipment of nofi - @) p

conforminggoods does not constitué@ acceptance if the seller or performance by either party with knowledge of the nature of

seasonablyiotifies the buyer that the shipment ifeogd only as He Performance and opportunity for objection to it by the pther
anaccommodation to the buyer any course of performance accepted or acquiesced in without

(2) Wherethe beginning of a requested performance is-a r objectionshallbe relevant to determine the meaning of the agree

- . nt.
sonablemode of acceptance anferor who is not notified of ent

acceptancevithin a reasonablime may treat the tefr as having . (2) Theexpress terms of the agreement and any such course
lapsedbefore acceptance of performance, awell as any course of dealing and usage of

trade,shall be construesthenever reasonable as consistent with

eachother; but when such constructi@unreasonable, express

etrg)gnsshall control course gferformance and course of perfor
n

a written confirmation which is sent withia reasonable time ceshall control both course of dealing and usage of trade (s.

operatess an acceptance even though it statess additional to 401.303. ) L .
or different from those ééred or agreed upon, unlessceptance  (3) Subjectto s.402.2090n modification and waivesuch
is expressly made conditional on assent to the additionalfer-dif courseof performance is relevant to show a waiver or modifica
entterms. tion of any term inconsistent with such course of performance.

(2) The additional terms atie be construed as Proposals Ok actio ihucaisiaciion of e bUYEBLL oy 10 he terms of the convact.+5. Fuler
additionto the contract. Between merchants such terms becoaeev. Kinetic Systems, In@32 F2d 681(1991).

. A single occasion of conduct does not constitute a “course of performance” within

partof the contract unless: L themeaning of this section. Maritime—Ontario Freight LindDLv. STI Holdings,

(@) The ofer expressly limits acceptance to the terms of thec. 481 F Supp. 2d 963
offer; History: 2009 a. 320

(b) They materially alter it; or

402.207 Additional terms in acceptance or confirma -
tion. (1) A definite and seasonable expression of acceptanc

402.209 Modification, rescission and waiver. (1) An

s (-C)er':lm"{#ﬁtf?efsgﬂsgff?r;%tgﬁg Egﬁca;rg??ge?gg{ gg(fjen agreemenmodifying a contract within this chapter needson
IS given withi : ! VA siderationto be binding.

(3) Conductby both partiesvhich recognizes the existence of (2) A signed agreement which excludes modification or

acontract is stifcient to establish a contract for sale although t?%scissiorexcept by a signed writing canriz otherwise moi
i

g&gkncgassgftﬁget;%ge; tdh@eOtacr)ttik(]:ﬁIrz\;\,rlsé%netféi?gzgsih%%?rtg(r:rtﬁsl ed orrescinded, but except as between merchants such a require
P menton a form supplied by the merchant must be separately

onwhich the writings othe parties agree, together with any-su

. er Rignedby the other party
lementanterms incorporated under any otjpeovisions of chs.
201to 4llyt P y (3) Therequirements of g102.201must be satisfied if the con

History: 1979 c. 891991 a. 148304, 315 tractas modified is within its provisions.

A sellers “acknowledgment of order” that purports to deny liability for damages (4) Althoughan attempt amnodification or rescission does not
for defects becomes part of the contract only if it is assented to by the Biryerod H i i i
ucts& Chemicals, Inc. vFairbanks58 Wis. 2d 193206 N.W2d 414(1973). satisfythe requirementsf sub.(2) or(3) it can operate as a waiver
Whenan ofer to purchase contained the term “FOB, our truck, your plant, loaded,” (5) A party who has made a waivefeaiting anexecutorypor
theofferee’ responsetated “as is, where is,” and the parties had no prior oral-agragon of the contract may retract the waiver by reasonable netifica

ment,there was no validontract and the court could not reach the issue of whethgr - . .
additionalor different terms in response to affer destroy an agreement betweerf}ﬁon received by the other partpat strict performance will be

parties. Koehring Co. vGlowacki,77 Wis. 2d 497253 N.W2d 64(1977). requiredof any term waived, unless the retraction would be unjust

_By signingan order form that provided that the buyer of a machine would indefiy viiew of a material change of position in reliance on the waiver
nify and hold the seller harmless, the buyer expressly agreed to the prowsmn&m every contract for thsale of goods over $500, nor every modification thereof,

whetheror not there was a previously existing contract and whether or not the bu . h h :
readthe orderform before signing. Deminsky Arlington Plastics, Inc2001 Wi ¥9lctly complies with theequirements of the statute of frauds, and it would be unrea

App 287, 249 Ws. 2d 441638 N.W2d 331 01-0242 Affirmed on othegrounds sonable to declare categorically all such contracts unenforceable. The UC&and W
2003WI 15, 259 Ws. 2d 58765? N.W2d 41 01-0242 * consincase law recognize exceptions to the statfifeauds, including waiver and

An invoice is a written confirmation of a request for work by one ptiyperfor ~ Performance. An attempt at modification contemplatesrapleted oral modifica
manceof work by the second, and thest of the work agreed upon. While interestiion Of & written contradhat prohibits oral modification. The inquiry into whether
may not have been discussed originadlgiding it to the bottom of the invoice consti herefhfas k()jeen aln attlemplt ‘tit éﬂfd{ﬂcghorﬁstﬁpt g’ toperate ash at‘r’]"a"{ﬁr of the stat i
tutesthe addition of a term not previously discussed between the parties, making" rg.‘]{. SIS c o;e y re a(ezl E | e I%‘IUIWS?\A'IF Frmgoeo‘évv\?l 4er298r\‘/9\l""323da vali
interestan additional part of the agreement unless one of the exceptions in sub9(&) Tod! |cat|gg. 30%?;6”_3 ark, Inc. Visens Mill, Inc. 6 S.
applies. Thissection eliminates the traditional “meeting of the minds” requirement.°"" 714 N'W_ 53003-15 ,4 o . . .
Mid-StateContracting, Inc. vSuperior Floor Companinc. 2002 WI App 257258 A dealership agreement is primarily for the sale of goods, making this section
Wis. 2d 139655 N.W2d 142 02-0761 applicable. American Suzuki Motor Corp. Bill Kummer, Inc.65 FE3d 1381(1995).

Thequestion undesub. (2) (c) was not whether the defendant acquiesced to inter
estadded to the bottom of invoices without inclusion in a contract, but whether t : . :
defendanbbjected to stop it. Mid—State Contractihgg. v. Superior Floor Com 2.62'210 Delegatlon of performance, assignment of
pany, Inc. 2002 WI App 257258 Wis. 2d 139655 N.\W2d 142 02-0761 rights. (1) A party may perform that par/duty through a dele

This section recognizes that, in practice, parties’ forms may not be idenieatya gateunless otherwisagreed or unless the other party has a sub

might later add divegent termsand the parties may not always read each sther Al : ; : i :
forms. This section allows for enforcement of the parties’ agreement, including tﬁgam'a“meres'[ in having his or her original promisor perfam

addecterms. An invoice falls within the ambit of this section. Itis a written confirmecontrol the acts required by the contrabto delegation of perfer
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mancerelieves the party delegatiog any duty to perform or any  Unconscionabilityrequires an absence wfeaningful choice on the part of one
Iiability for breach party, together withcontract terms that are unreasonably favorable to the cther

find unconscionability requires a certain quantum of both procedural and substantive

(2) Unlessotherwise agreed all rights$ either seller or buyer unconscionability. Procedural unconscionability bears on a mesetinne minds,
f f - wihile substantive unconscionability pertains to the reasonablefi¢ss contract
canbe aSSIQned except where the assignment would mate”&r&sthemselves. Deminsky Arlington Plastics Machiner2003 W1 15259 Wis.

changethe duty of the other partgr increase materially the bur 2d 587,657 N.w2d 41, 01-0242

denor risk imposed on the other party by the contract, or impairConspicuousnessecessary for &ctive warranty disclaimer is discussed.B.
materially the other partys chance of obtaining return perfor TUller €o- v Kinetic Systems, In@32 F2d 681(1991).
mance. A right to damages for breach of the whole contract or . - .
right arising out of the assigrisrdue performance of the assignzl%z'go3 Allocation or division of risks.
or's entire obligation can be assigned despite agreeotbat
wise.

(3) Thecreation, attachmenperfection, or enforcement of a
securityinterest in the sellés interest under a contract is not 202,304 Price payable in money , goods, realty , or
transferthat materially changes the duty of or increases materiayherwise. (1) The price can be made payable in money or
the burden or risk imposed on the buyer or impairs materially tgnherwise. If it is payable in whole or in part in goods each party
buyer’s chance of obtaining return performance within the pujs a seller of the goods which that party is to transfer
view of sub.(2) unless, and then qnly to the extent that, enforce (2) Eventhough all or part of the price is payable in an interest
mentactually results in a delegation of material performasfce i, reaity the transfer of the goods and the sellebligations with
theseller Even in that event, t_he_creatlon, attachment, perfectiQ@ferenceao them are subject to this chapteut not the transfer
andenforcement of the security interest remafeaive, but:  of the interest irealty or the transferts obligations in connec

(a) The seller is liable to the buyer for damages caused by tlom therewith.
delegatiorno the extent that the damages could not reasonably biistory: 1991 a. 316
preventedby the buyer; and _ o _

(b) A court having jurisdiction may grant other appropriaté02-305 Open price term. (1) The parties if they so intend
relief, including cancellation of the contraor sale or an injunc  ©&n conclude a contract fosale even though the price is not
tion against enforcement of the security interest or consummatgstied: In such a case the price iseasonable price at the time
of the enforcement. or delivery if: _

(4) Unless the circumstances indicate the contrary a prohibi @) Nothln_g '5_ said as to price; or . )
tion of assignment of “the contract” is to be construed as barring(P) The price is left to be agreed by the parties and they fail to
only the delegation to thassignee of the assigr®performance. a9ree;or o -

(5) An assignment of “the contract” or of “all my rights under (€) The price is to be fixed in terms of some agreed market or
the contract” or an assignment in similar general terms is fferstandard as set or recorded by a 3rd persagecy and it
assignmenof rights and unless the language ordheumstances 'S NOt S0 set or recorded.

(as in an assignment for security) indicate the contitisya dele ~ (2) A price tobe fixed by the seller or by the buyer means a
gationof performance of the duties thfe assignor and its accept Price for that party to fix in good faith.

anceby the assignee constitutes a promise by the assignee to pef3) Whena price left to be fixed otherwigkan by agreement
form thoseduties. This promise is enforceable by either thef the parties fails to be fixed through faaftone party the other
assignoror the other party to the original contract. party may at his or her option treat the contract as canceled or fix

(6) Theother party may treat any assignment widefegates 2 réasonable price. o
performanceas creating reasonable grounds for insecurity and (4) Where,howeverthe parties intend not to be bound unless
may without prejudice to his or her rights against the assignie price is fixed or agreed and it is not fixed or agreed there is no

demandassurances from the assigneet(2.609. contract. In such a casthe buyer must return any goods already
History: 1991 a. 3162001 a. 10 receivedor if unableso to do must pay their reasonable value at

thetime of delivery and the seller must return any portion of the
price paid on account.

SUBCHAPTERIII History: 1991 a. 3161997 a. 352005 a. 253
An implied contract by a dairy plant pay the competitive price to milk producers
doesnot permit the plant to pay a lower price since the mere absence of misrepresen

Where this chap

ter allocates a risk or a burden as between the parties “unless other
wise agreed”, the agreememiay not only shift the allocation but
may also divide the risk or burden.

GENERAL OBLIGATION AND CONSTRUCTION tation or deceit does not establish good faithppenprice contract still requires fair
dealing. Columbus Milk Producers. Dept.of Agriculture,48 Wis. 2d 451 180
OF CONTRACT N.W.2d 617 (1970).

Underthis section, which allows parties to a contract for the sale of goocdsto
L i L clude the contract agreeing to settle the price at a subsequent date, the contract price
402.301 General obligations of parties.  The obligation of is a reasonable price at the time of delivery if the parties are unable to agree: Schmi

the seller is to transfer and deliver and that of the buyer is to ac@ggtv- Standard Oil Co. of Indian&9 Ws. 2d 419230 N.W2d 732(1975).

andpay in accordance with the contract. ) . .
402.306 Output, requirements and exclusive dealings.

(1) A term which measures the quantity by the output of the seller
the requirements of the buyer means such actual output or

requirementss may occur in good faith, excepat no quantity
q,easonablyjisproportionate to any stated estimate or in the

402.302 Unconscionable contract or clause. (1) If the
courtas a matter of law finds the contract or any clause of the ¢
tractto have been unconscionablehet time it was made the court

may refuse to enforce the contract, or it may enforce the remain L encef a stated estimate to any normal o othenwise compara
of the contract without the unconscionable clause, or it may y p

limit theapplication of any unconscionable clause as to avoid al prior output or reqwrement_s may be tendered or demanded.
unconscionableesult. (2) A lawful agreement byither the seller or the buyer for
exclusivedealing inthe kind of goods concerned imposes unless
gbhen/viseagreed ambligation by the seller to use bedbefs to
Bplythe goods and by the buyer to use bdsttsfto promote

(2) Whenitis claimed or appears the court that the contract
or any clause thereof may be unconscionable the parties shal
affordeda reasonable opportunity to present evideseeo its 1,

iaksetti dfeé id th imaki eir sale.
commerma Et,tmg' purpose an tto aid the court imaking A “pay as used” proposal to purchase inventory was analogotissiquirements
the determination. contract.” Lambert Corp. vEvans575 F2d 132(1978).
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402.307 Delivery in single lot or several lots. Unless (a) Is excused for any resulting delay in his or her perfor
otherwiseagreed all goods called for by a contract for sale musiance;and
betendered in a single delivery and payment is due only on suchib) May also either proceed to perform in any reasonable man
tenderbut where the circumstances give either party the rightfer or after the time for a material part of his or her own perfor
makeor demand delivery in lots the price if it can be apportiona@lancetreat the failurdo specify or to cooperate as a breach by
may be demanded for each lot. failure to deliver or accept the goods.

History: 1991 a. 316

402.308 Absence of specified place for delivery . Unless ) o
otherwiseagreed: 402.312 Warranty of title and against infringements;

(1) Theplace for delivery of goods is the selleplace of busi Puyer's obligation against infringement. (1) Subject to
nessor if the seller has none the selteresidence: but sub.(2) there is in a contract for sale a warranty by the seller that:

(2) In a contract for sale dflentified goods which to the (a) The title conveyed shall be good, and its transfer rightful;
knowledgeof the parties at the time of contracting are in somg&"

otherplace, that place is the place for their delivery; and (b) The goods shall be deliverirde from any security interest

(3) Documentsof title may be delivered through customanp" Other lien or encumbrance of which the bugtehe time of con
bankingchannels. ractinghas no knowledge.

History: 1991 a. 316 (2) A warranty under sul{l) will be excluded or modified
only by specific language or by circumstances which give the
402.309 Absence of specific time provisions; notice of buyerreason to know that the person selling does not claim title

termination. (1) The time for shipmerar delivery or any other in himself or herself or that the person selling is purporting to sell
actionunder a contract if not provided in this chapter or agre@fily such right or title as the person selling @rd person may
uponshall be a reasonable time. have.

(2) Wherethe contract provides for successparformances  (3) Unlessotherwise agreed a seller who is a merchantregu
but is indefinite in duration it is valid for a reasonable time bugrly dealingin goods of the kind warrants that the goods shall be
unlessotherwise agreed may be terminated at any time by eitiggliveredfree of therightful claim of any 3rd person by way of
party. infringementor the like but a buyer who furnishegecifications

(3) Terminationof a contract by one party except on theha;ﬁo the seller must hold the seller harmless against any such claim
peningof an agreed event requires thedsonable notification be Which arises out of compliance with the specifications.
receivecby the other party and an agreement dispensing with noti*t": 1971 ¢ 491991 2. 3162005 a. 253
fication is invalid if its operation would be unconscionable. 402.313 Express warranties by affirmation, promise,

description, sample. (1) Expresswarranties by the seller are

402.310 Open time for payment or running of credit;  reatedas follows:
g;trl;ggt.y to ship under reservation. Unless otherwise (a) Any affirmation of fact or promise made by the seller to the

buyerwhich relates to the goods and becomes part of the basis of

(1) Paymenis due at the time and place at which the buyer ige hagain creates an express warrathigt the goods shall cen
to receive the goods even though the place of shipment is the piagg, t(?the afirmation or gromise. g

of delivery; and b) Any description of the goods which is maukt of the

: , (
(2) If the seller is authorized to send the goods the seller mgyisof the bagain creates an express warranty that the goods
ship them under reservation, and may tender the docunséntsspa|l conform to the description.

title, but t_hedbuyerlmamspek(]:t_the goods after their arrival bifOLe (c) Any sample or model which is made part of the basis of the
?ear%wrzg?iﬁe Cuoenl:rnagts‘?;gg Sig?‘%?](étlon Is inconsistent with t ﬁargaincreates an express warranty that the whole ofjttoels
. : S shall conform to the sample or model.
(3) If delivery is authorized and made by way of documents (o) | i not necessary to the creation of an express warranty

of title otherwise than by sut®) then payment is due regardles hatthe seller use formal words such as “warrant” or “guarantee”
of where the goods are to be received at the time and place at w at the seller have a specific intention to make a wartiauty
the buyer isto receive the documents; or at the time the buyerly firmation merely of the value of the goods or a statement pur

to receive delivery of the electronic documents and at the'sellgl, ting 1o be merely the sellaropinion or commendation of the
placeof business qif none, the sellés residence; and goodsdoes not create a warranty

(4) Wherethe seller is required @uthorized to ship the goods™ History: 1991 a. 316
on credit the credit period runs from the time of shipment but postExpressvarranties are discusseBwers v Eisenzopf88 Wis. 2d 482276 N.W2d
datingthe invoice or delaying its dispatch will correspondingl§$02(1979). , ,
delaythe starting of the credit period Strict liability of the bailorlessor and licenso57 MLR 111.

History: 1991 a. 3162009 a. 322 402.314 Implied warranty: merchantability; usage of

. ; : _ trade. (1) Unless excluded anodified (s402.31§, a warranty
402311 Options and cooperation respecting perfor f thatthe goods shall be merchantable is implied in a corfivact

mance. (1) An agreement for sale which is otherwisefisu h X ; )
ciently definite (s402.204 (3) to be a contract is not made invali%t‘e'rsale if the seller is a merchant with respect to goods of that

) - - Kind. Under this section the servifgr value of food or drink to

by the fact that iteaves particulars of performance to be specifi n - h "
by one of the parties. Any such specification must be made ﬁconsumed either on the premises or elsewhere is a sale.
goodfaith and within limits set by commercial reasonableness. (2) Goods to be merchantable must be at least such as:

(2) Unless otherwise agreed specifications relating to assort (&) Pass withoubbjection in the trade under the contract
mentof the goods are at the bugeoption and except as otherwiséescr'pt'or"and
providedin s.402.319 (1) (cland(3) specifications or arrange ~ (b) In the case of fungible goods, are of fair average quality
mentsrelating to shipment are at the selienption. within the description; and

(3) Wheresuch specification would materiatiffect the other ~ (C) Avre fit for the ordinary purposes for which such goods are
party’s performance but is not seasonably made or where d#&ed;and
party’scooperation is necessary to the agneedormance of the  (d) Run, within the variations permitted by the agreement, of
otherbut is not seasonably forthcoming, the other paryditition evenkind, quality and quantity within each unit and among all
to all other remedies: unitsinvolved; and
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(e) Are adequately contained, packaged, kietled as the  (4) Remediedor breachof warranty can be limited in accerd

agreementnay require; and ancewith ss.402.718and402.7190n liquidation or limitation of
() Conform to the promises afirmations of fact made on the damagesind on contractual modification of remedy
containeror label if any History: 1981 c. 1281989 a. 277

- . . A disclaimer of implied warranties under s(#). made after sale would be ifesf-
(3) Unlessexcluded or modified (3102.31§ other implied tive. Taterka vFord Motor Co86 Wis. 2d 140271 N.W2d 653(1978).

warrantiesmay arise from course of dealing or usage of trade.
An unincorporated granizationof band mothers who sold food at a fund-raisingd02.317 Cumulation and conflict of warranties

luncheonwere not merchants as contemplated by sub. (1). Sam&oesing,62 i i 1 i ;
Wis. 2d 698 215 N.W2d 662(1974), express or implied. Warranties whether express or implied

Evidencethat the goodbreak or physically deteriorate after delivery may be relegha_” be construed as CO_nSiStent with each @hdras_ cumulative, )
vant to whether the goods were fit at the time of delivery for the ordinary purposelfit if such construction is unreasonable the intention of the parties

which they areused; but consideration of that evidence for that purpose does ; ; ; ; i
imposean express warranty for future performance. City of StoughfBhomasson SHall determine whlcrwarranty is dominant. In ascertaining that

LumberCompany2004 WI App 6269 Ws. 2d 339675 N.W2d 48702-2192  intentionthe following rules apply:

A party may sue for breadi implied warranties under the UCC although it does H ifi i i i i
not take possession of the goods if it is the party who contracts to bgypadis. (1) Exactor technical specifications displace an inconsistent

Estateof Kriefall v. Sizzler USA Franchise, In2011 W App 101335Wis. 2d 151  Sampleor model or general language of description.

So\m-wz_d 781:39‘1212 dered & breach of dood faith and of & fiduciar ablicat (2) A sample from an existing bulk displaces inconsistent gen
encircumstances rendered a breach of good faith and of a fiduciary obliga it

chargeabléo the buyerthe buyer was barrdtbm asserting causes based on a breacﬁPal language of descr!ptloh. . . ) .

of the warranty of merchantabiljtpr on the sellés claimed fault, to recover from (3) Expresswarranties displace inconsistent implied wasran

theseller that portion of the claim disallowed, with theyers consent, by the ship  +; i i - i
per. Greisler Brothers, Inc. Yackerland Packing Co., 892 F Supp. 20§1975). tiesother than an implied warranty of fitness for a particulas pur

Statusof products liability in Visconsin. Coyne, 43 WBB, No. 4. 0Se€.

402.315 Implied warranty: fitness for particular pur - 402.318 Third—party beneficiaries of warranties,

pose. Where the seller at the time of contracting has reasongpress or implied. A sellefs warranty whether express
know anyparticular purpose for which the goods are required afiiplied extends to any natural person who is in the family or
thatthe buyer is relying on the seflesskill or judgment to select householdof the sellets buyer or who is a guest in that buger

or furnish suitable goods, there is unless excluded or modifiBemeif it is reasonable to expect that such person may use, con
unders.402.316an implied warranty that the goods shall be fit fopumeor be afected by the goods and who is injured in person by
suchpurpose. breachof the warranty A seller may not exclude or limit the

Whenexpansion joints corroded soon after installation in a steam systethebutOperationof this section.
defendanmanufacturer was unaware of the corrosive agent in the steam, this sectiddistory: 1991 a. 3162007 a. 97
did not allow recovery Wisconsin Electric PoweCo. v Zallea Bros., Inc506 F2d Privity of contract is required in implied warranty cases, tedavailability of
697(1979). punitive damages depends on the facts proved rather than the formal theory of recov
A party may sue for bread implied warranties under the UCC although it doesry alleged. Drake.Wham-O Manufacturing C&73 F Supp. 60§1974).
not take possession of the goods if it is the party who contracts to bgpadls.
Estateof Kriefall v. Sizzler USA Franchise, In2011 WI App 101 335Wis. 2d 151

801N.W.2d 781 09-1212 402.319 F.O.B. and F.A.S. terms. (1) Unless otherwise
agreedhe term FO.B. (which means “free on board”) abamed
402.316 Exclusion or modification of warranties. place,eventhough used only in connection with the stated price,

(1) Wordsor conduct relevant to the creation of an express wé$ a delivery term under which:
ranty and words or conduct tending to negate or limit warranty (a) When theterm is FO.B. the place of shipment, the seller
shall be construed wherever reasonadeonsistent with each mustat that place ship the goods in the manner provided in s.
other; but subject to s402.2020n parol or extrinsic evidence, 402.504and bear the expensad risk of putting them into the
negationor limitation is inoperative to the extetfiat such con possessiowf the carrier; or
structionis unreasonable. (b) When the term is.B.B. the place of destination, the seller
(2) Subjectto sub.(3), to exclude or modify the implied war mustat the sellés expense and risk transport the goods to that
ranty of merchantability or any part of it the language must meplaceand there tender deliveof them in the manner provided in
tion merchantabilityand in case of a writing must be conspicuous, 402.503
andto exclude or modify any implied warranty of fitness the (c) When under either p&a) or(b) the term is also.©.B. ves
exclusionmust be by a writing and conspicuous. Language &el, car or other vehicle, the seller must in addition at the &eller
excludeall implied warranties of fitness is $iafent if it states, for expensend risk load the goodm board. If the term is®.B. ves
example that “There are no warranties which extend beyond tise|the buyer must name the vessel and in an appropriatthease
descriptionon the face hereof.” sellermust comply with s402.3230on the form obill of lading.

(3) Notwithstanding sub(2), all of the following apply: (2) Unlessotherwise agreed the termAES. vessel (which

(a) Unless the circumstances indicate otherwise, all impliggeans'free alongside”) at a named port, even though used only
warrantiesare excluded by expressions like “as is”, “with alln connection with the stated price, is a delivery term under which
faults” or other language which tommon understanding callsthe seller must:
the buyers attention to the exclusion of warranties anakes (a) Atthe sellets expense and risk deliver the goods alongside
plain that there is no implied warranty thevessel in the manner usual in that port oaatock designated

(b) When the buyer before entering into the contract hasdprovided by the buyer; and
examinedthe goods othe sample or model as fully as the buyer (b) Obtain and tenderraceipt for the goods in exchange for
desiredor has refused to examine the goods there is no impligtlich the carrier is under a duty to issue a bill of lading.
warrantywith regard to defects which an examination ought in the (3) Unlessotherwise agreed in any case falling within $ab.
circumstanceso have revealed to the buyer (a) or(c) or(2) the buyer must seasonably give any needed instruc

(c) Except as provided in 85.195 there is no implied war tions for making deliveryincluding when the terris EA.S. or
ranty that cattle, hogs, sheep or horses are free from sickness.0tB. the loading berth of the vessel and in an appropriate case
disease at the time sale is consummated if all state and federg name and sailing date. The seller may treat the failure of
regulationspertaining to animal health are complied withtbgy needednstructions as a failuref cooperation under 402.311
seller,unless the seller knows at ttime a sale is consummatedThe seller may also at theellef's option move the goods in any
thatthe cattle, hogs, sheep or horses were sick or diseased. reasonablenanner preparatory to delivery or shipment.

(d) An implied warranty can be excluded or modified by (4) Underthe term FO.B. vessel or R.S. unless otherwise
courseof dealing or course of performance or usage of trade. agreedthe buyer must make payment against tender of the
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requireddocuments and the seller may not tender nor the buyging vessel) or in equivalent language is not restritiedpartie
demanddelivery of the goods in substitution for the documentsilar ship and requires delivery from a ship which has reached a

History: 1991 a. 316 placeat the named port of destination whgoeds of the kind are
Whena contract specified4S terms, the buys confirmation form containing ysually dischaged.

inconsistenterms did not relieve the buyerl@bility for goods properly delivered .

FAS. Melrose Internationalrading Co. vPatrick Cudahync. 482 F Supp. 1369 (2) Under such a term unless otherwise agreed:

(1980). (a) The seller must dischge all liens arising out of the carriage
andfurnish the buyer with a directiomhich puts the carrier under
%%uty to deliver the goods; and

(b) The risk of loss does not pass to the buyil the goods
gavethe ships tackle or are otherwise properly unloaded.

402.320 C.I.LF. and C.&F.terms. (1) Theterm C.l.Emeans
thatthe price includes in a lump sum the cost of the goods and
insuranceand freight to the named destination. The term C.&
or C.F means that the price so includes cost and freight to
nameddestination.

(2) Unlessotherwiseagreed and even though used only i
connectionwith the stated price and destination, the term C.1.

gi;gﬂggﬁg :islistg_quwalent requires the seller at the S)e”ervgassel,the selleunless otherwise agreed must obtain a negotiable
. . . bill of lading stating that the goods haeen loaded on board or
(2) Put the goods intthe possession of a carrier at the port fQf, the case of a term C.1.6r C.& F, received for shipment.

shipmentand obtain a negotiable bill or bikd lading covering 2) Wherei s : . .
: ; — erein a case within sul§l) a tangible bill of lading has
the entire transportation to the pamed Qestlnatlon; and. .beén)issued in a set of parts, unl?es)s othgrwise agfeled dgcu
(b) Load the goods and obtain a receipt from the carrier (Whigfbntsare not to be sent from abroad the buyer may demand tender
may be contained in the bill of lading) showing that the freight hggne full set; otherwise only one part of the bill of lading need be

beenpaid or provided for; and tendered. Even if the agreement expressly requires a full set:

(c) Obtain a policy or certificate ofisurance, including any  (a) pue tender of a single part is acceptable within the provi
war risk insurance, of a kind and on terms then current at the pgtinsof s.402.508 (1)on cure of improper delivery; and

of shipment inthe usual amount, in the currency of the contract, (b) Even though the full set is demanded, if the documents are

shownto cover the same goods covered by the bill of lading a P

o ntfrom abroad the person tendermgincomplete set may nev
providing for payment of loss to the order of the buyer or for t thelessrequire payrFr)1enUpon furnishing anpindemnity \)//vhich
accountof whom it may concern; but the seller may add to tr} ebuyer in good faith deems adequate

pricethe amounof the premium for any such war risk insurance, . ; )
and (3) A shipment by water or by air arcontract contemplating

chshipment is “overseas” insofar as by usageaafe or agree

(d) Prepare an invoice of the goods and procure any other Cﬁéentit is subject to the commercial, financingshipping prac
umentsrequirecto efect shipment or to comply with the contractyces characteristic of international deep water commerce.

and . i History: 2009 a. 322
(e) Forward and tender with commercial promptness all the
documents in due form and with any endorsement necessaryde.324 “No arrival, no sale” term.  Under a term “no
perfectthe buyets rights. arrival, no sale” or terms of like meaning, unless otherwise
(3) Unlessotherwise agreed the term C.&dF its equivalent agreed:
has the samefett and imposes upon the seller the same obliga (1) The seller must properlghip conforming goods and if
tionsand risks as a C.LFerm except the obligation as to insurtheyarrive by any means the seller must tender them on arrival but
ance. the seller assumes rabligation that the goods will arrive unless
(4) Underthe term C.I.For C.& F. unless otherwise agreed thethe seller has caused the nonarrival; and
buyer must make payment against tender of the required-docu (2) Wherewithout fault of the seller the goods anepart lost
mentsand the seller may not tender nor the buyer demand delivephave so deteriorated as langer to conform to the contract or

ipment; “overseas”. (1) Where the contractontemplates

%92.323 Form of bill of lading required in overseas
verseashipment and contains a term C.bFC.& F or FO.B.

of the goods in substitution for the documents. arrive after the contradtme, the buyer may proceed as if there had
History: 1991 a. 316 beencasualty to identified goods #02.613.
History: 1991 a. 316
402.321 C.I.F. or C.& F.: “net landed weights”; “pay -
ment on arrival”; warranty of condition on arrival. Under 402.325 “Letter of credit” term; “confirmed credit”.
acontract containing a term C.1ér C.& F: (1) Failureof the buyer seasonably to furnishamgreed letter of

(1) Wherethe price is based on or is to be adjusted accordiogeditis a breach of the contract for sale.

to “net landed weights”, “delivered weightstyut turn” quantity  (2) Thedelivery to seller of a proper letter of credit suspends
or quality or the like, unless otherwise agreed the sellerreast the buyers obligation to pay!f the letter of credit is dishonored,

sonablyestimate the price. The payment due on tender of the dgfe seiler may on seasonable notification tolibiger require pay
umentscalled for by thecontract is the amount so estimated, byhentdirectly from the buyer

afterfinal adjustment of the price a settlement must be made with(3) Unless otherwise agreed the term “letter of credit’ or

commercialpromptness. “banker’scredit” in a contract for sale means an irrevocable credit
(2) An agreement described in sult) or any warranty of issuedby a financing agency of good repute and, where the ship
quality or condition of the goods on arrival places upon the sellgientis overseas, of good international repute. The term-“con
therisk of ordinary deterioration, shrinkage and the like in ranfirmed credit’ means that the credit must also carry the direct
portationbut has no ééct on the place or time of identificatitm  opligationof such an agency which does business in the 'seller
the contract for sale or deliveyr on the passing of the risk of 10SSfinancial market.
(3) Unlessotherwise agreedhere the contract provides for History: 1991 a. 316
paymenton or after arrival ofhe goods the seller must before-pay
mentallow such preliminary inspection as is feasitet if the 402.326 Sale on approval and sale or return; rights  of
goodsare lost delivery of the documents and payment are dereditors. (1) Unless otherwise agreed, if delivered goods may
whenthe goods should have arrived. bereturned by the buyer even though they confarthe contract,
thetransaction is:

402.322 Delivery “ex-ship”. (1) Unless otherwisagreed (&) A “sale on approval” if the goods are delivered primarily
aterm for delivery of goods “ex-ship” (which means from the cafor use; and
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(b) A “sale or return” if the goods are delivered primarily for (4) If the auctioneer knowingly receivasbid on the sell&s
resale. behalf or the seller makes or procures such a bid, and notice has
(2) Goodsheld on approval are not subject to the claims of tti@t been given that libertfor such bidding is reserved, the buyer
buyer’screditors until acceptance; goods held on sale or return Btay at the buyes option avoid the sale or take the goods at the

subjectto such claims while in the buysmossession. price of the last good faith bid prior the completion of the sale.

(4) Any “or return” term of a contract for sale is to be treateET,S supslczgtlionﬁgall not apply to any bid at a forced sale.
asa separate contract for sale withid@2.201and asontradict Istory: a

ing the sale aspect of the contract witBif02.2020n parol or

extrinsicevidence. SUBCHAPTERIV

(5) If a person delivers or consigns $ale goods that the per
sonused, or bought for use, for personal, family or household purTITLE, CREDITORS, AND GOOD BITH PURCHASERS
posesthese goods do not become the property of the deliveree
consigneaunless the deliveree or consignee purchases and fully> 401 Passing of title; reservation for security; lim -
paysfor the goods. This subsection does not prevent the delivefigg application of this section.  Each provision of this chap
or consignee from acting as the delivesesr consignds agent terwith regard to the rights, obligations, and remedies of the,seller
to transfer title to these goods to a buyo pays the full purchase the huyer purchasers, or other 3rd parties applies irrespective of
price. Any payment received by the deliveree or consignee frofe to thegoods except where the provision refers to such title.
a buyerof these goods, less any amount that the deliverer er C@fsofaras situations are not covered by the other provisions of this

signorexpressly agreecbuld be deducted from the payment fogpapterand matters concerning title become material the fellow
commissionsfees or expenses, is the property of the deliveror Rl rules apply:

consignorand is not subject to the claims of the deliveree’con . .
signee’screditors. (1) Title to goods cannot pass under a contract for sale prior

History: 1991 a. 3161997 a. 2792001 a. 10 to their |dent;f|q?tlon to éhﬁ bcontract (402'5b03'h and d““'e.]fs
Goodssold on consignment for the purpose of price maintenance rather than sé&hen’\”see_)(p icit y agree_ t uyer acquires by their | ent'_ kea
rity are subject to creditors’ claims unless the seller complies with sub. (3).- A ption a speciaproperty as limited by chd01to411 Any retention
chaserfrom a receiver takes good title even though he knew of the’sadlam. i i i i
Columbialnternational Corp..\Kempler 46 Wis. 2d 550175N.W.2d 465(1970). 8; rdeeﬁﬁ/rgraetg?d%yetgﬁ Seer"::"sr I(i)r;ti?:dt|i?]eﬁ5%20t%e;t¥)e;ne?\?;[(ijosnsgflpaped
Factorsrelevant to determining whether goods are delivered “for sale&rammer . y C. h
atedand discussed. Armor All ProductsAmoco Oil Co.194 Ws. 2d 35533  Securityinterest. Subject to these provisions and teloB, title
N.W.2d 720(1995). to goods passes from the seller to the buyer imasauyner and on

Whethera transaction is a “sale on approval” must be determined by an objecti it ici i
examinatiorof the transaction documents and the parties’ performance, tiadimer tgﬁy conditions eXp“CItly angEd on by the parties.

examinationof the parties’ subjective intent. Houghtorodfd Products .vBadger (2) Unlessotherwise explicitly agreed title passeghe buyer

W‘\D/Sﬁ PdeUCtzl_% W;-_Z‘:h457538fN-YV?d 621(Ct. APF;- 19‘715)95}0004f atthe time and place at which the seller completes the’sqtier
ena good is used in the manufacturing process where itgoeetransforma ; ; :

tion and is subsequently resold, ithist delivered for “use” under sub. (1). Houghtonformancewnh refere_nce to the phy5|pal dehvery of the QOOdS’

Wood Products vBadger Wod Products196 Ws. 2d 457538 N.w2d 621(Ct. ~ despiteany reservation of a security interest and even though a

App. 1995),95-0004 documenf title is to be delivered at a flifent time or place; and

402.327 Special incidents of sale on approval and sale It%ep g{ﬁlglgd?ﬁg: despite any reservation of a security interest by

or return. (1) Under a sale on approval unless otherwise agree (a) If the contract requires or authorizes the seller to send the

(a) Although the goods are identified to the contract the r.i ds to the buyer but does not require the seller to défiger

of loss and the title do not pass to the buyer until acceptance; f‘aestination, title passes to the buyer at the time and place of
(b) Use of the goods consistent with the purpose of trial is gipment;but

acceptancéut failure seasonably to notify tiseller of election () | the contract requires delivery at destination, title passes

to return the goods is acceptance, arttiéfgoods conform to the ., tender there.

contractacceptance of any part is acceptance of the whole; and (3) Unlessotherwise explicitly agreed where delivery is to be
(c) After due notification of election to return, the return is af,5qewithout moving the goods:

thesellers risk and expense butizerchant buyer must follow any (a) If the seller is to deliver a tangible document of title, title

reasonablénstructions, . passest the time when and the place where the seller delivers
(2) Under a sale or return unless otherwise agreed: suchdocuments and, if the seller is to deliver an electronic-docu

_ (a) The option to return extends to the whole or any commefientof title, title passes when the seller delivers the document; or
cial unit of the goods while in substantially their original cendi (b) If thegoods are at the time of contracting already identified

tion, but must be exercised seasonably; and andno documents of title are to be delivered, title passes at the
(b) The return is at the buysrrisk and expense. time and place of contracting.

. L (4) A rejection or other refusal by the buyer to receive or retain
402.328 Sale by auction. (1) In a sale by auction if goods e g40ds, whether anot justified, or a justified revocation of
are put up in lots each lot is the subject of a separate sale.  5centanceevests title to the goods in the sell&uch revesting

(2) A sale by auction is complete when the auctiorsger occursby operation of law and is not a “sale”.
announcedby the fall of the hammer or in other customargn History: 1979 c. 891991 a. 148304 315, 316 2005 a. 2532009 a. 322
ner. Where a bid is made while the hammer is falling in aecept Title to a vehicle passes to the buyer when the seller completes performance of the
anceof a prior bid the auctioneer may in the auctiorediscre contractwith referenceto the transfer of physical possession, despite the 'seller
. - ._retentionof the certificate of title. National Exchange Bank of Fond du Latann,
tion reopen the bidding or declare the goods sold under the blo{@ms_ 2d 352260 N.W2d 716(1978).
which the hammer was falling.

(3) Sucha sale is with reserve unless the goods aespticit 402.402 Rights of seller 's creditors against sold
termsput up without reserve. In an auction with reserve the a@ioods. (1) Except as provided in sub&) and(3), rights of
tioneermay withdraw the goods at any time until the auctioneghsecuredreditors of the seller wittespect to goods which have
announcegompletion of the sale. In @uction without reserve, beenidentified to a contradior sale are subject to the buger
afterthe auctioneer calls for bids on an article or lot, that articli@htsto recover the goods under 482.502and402.716
or lot cannot be withdrawn unless no bid is made within a reason (2) A creditor of the seller may treat a safean identification
abletime. In either casa bidder may retract a bid until the aucof goods to aontract for sale as void, if as against the creditor a
tioneers announcement of completion of the sale, but a bslderetentionof possession by the seller is fraudulent under any rule
retractiondoes not revive any previous bid. of law of the state where the goods are situated, except that reten
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tion of possession in good faith and current course of trade buyrgbornyoung to be born within 12 months after contracting or for
merchant-sellefor a commercially reasonable time after a sale tie sale ofcrops to be harvested within 12 months or the next nor

identificationis not fraudulent. mal harvest season after contracting whichever is longer
(3) Nothingin this chapter shall be deemed to impair the rights (2) Theseller retains amsurable interest in goods so long as
of creditors of the seller: title to or any security interest in the goods remains in the seller
(a) Under the provisions of ch09; or andwhere the identification is by the seller alone the seller may

(b) Where identification to the contract or delivery is made ngftil default or insolvency or notification to the buyer that the
in currentcourse of trade but in satisfaction of or as security figentificationis final substitute other goods for those identified.
a preexisting claim for moneecurity or the likand is made  (3) Nothingin this section impairs aripsurable interest rec
under circumstancesvhich under any rule of law of the stateognizedunder any other statute or rule of law
wherethe goods are situated would apart from this chaptest History: 1991 a. 316
tute the transaction a fraudulent transfer or voidable preference.

History: 1991 a. 316 402.502 Buyer’s right to goods on seller s repudiation,
) . failure to deliver , orinsolvency . (1) Subject tossubs(2) and
402.403 Power to transfer; good faith purchase of (3) and even though the goods have not been shipped a buyer who
goods; “entrusting”. (1) A purchaser of goods acquires allya5naig a part or all of the price of goddswhich the buyer has

title which the purchases transferor had or had powerttansfer special property under 402.501may on making and keeping
exceptthat a purchaser of a limited interest acquires rights only . - S
the extent of the interest purchased. A person with voidable ti foda tender of any unpaid portion of their price recover them

3 . m the seller if:
haspower to transfer a good title to a good faith purchaser for .
value. When goods have been delivered under a transactiorhofa) In the case of goods bought for personal, faroihouse
purchasethe purchaser has such power even though: old purposes, the seller repudiates or fails to deliver as required

(@) The transferor was deceived as to the idewfitthe pur by the contract; or

chaserpr (b) In all cases, the seller becomes insolvent within 10 days
(b) The delivery was in exchange for a check which is later difter receipt of the f!rst installment on their price.
honored;or (2) Thebuyers right to recover the goods under s(i).(a)
(c) Itwas agreed that the transaction was to be a “cash sak#stsupon acquisition of a special propeyen ifthe seller had
or not then repudiated or failed to deliver
(d) The delivery was procured through fraud punishable as lar (3) If the identification creating the buysrspeciaproperty
cenousunder the criminal law hasbeen made bthe buyerthe buyer acquires the right to recover

(2) Any entrusting of possession of goods to a merchant wHig 900ds only if they conform to the contract for sale.
dealsin goods of that kind gives the merchant power to transfefistory: 1991 a. 3162001 a. 10
all rights of the entruster to a buyer in ordinary course of businega2 503 Manner of seller ’s tender of delivery . (1) Ten-

(3) “Entrusting” includesany delivery and any acquiescenc%e of delivery requires that the seller put and hold conformin
in retentionof possession regardless of any condition express&g{)dsatthe b)l/Jye‘rqs disposition and givepthe buyer any notifica 9

betweenthe parties to the delivery or acquiescenceragdrdless = ;
of whether t%e procurement of t);le ent?usting or theg poS$BSS ion reasonably necessary to enable the buyer to take delivery

dispositionof the goods have been such as to be larcenous un }%? manney time and place fgr tenc_ier ar'e determined by the
the criminal law agreemenand this chapteand in particular:

(4) Therights of other purchasers of goods and of tiexdi (a) Tender musbe at a reasonable hoand if it is of goods
torsare governed by ch07 and409, they must be kepavailable for the period reasonably necessary to

History: 1991 a. 3162009 a. 10. enablethe buyer to take possession; but
A person with a voidable title in properhaving the power to pass title to agood  (b) Unlessotherwise agreed the buyer must furnish facilities

faith purchaser under this section, may transfeeeurity interest in that property ; i
Return of Property in State Rippin,176 Ws. 2d 418500 N.W2d 407(Ct. App. . "€@sonablisuited to the receipt of the goods.

1993). (2) Wherethe case is within €02.504respecting shipment

“Voidable titles” undersub. (1) (a) are discussed. Met-Al, IncHansen Storage H ith i Qi
Co.844 F Supp 481994). tenderrequires that the seller comply with its provisions.

Buyerin ordinary coursef business under article 9 of the uniform commercial  (3) Where the seller is required to deliver at a particular des

code(and related matters). Skilton, 1974 WLR 1. tination tender requires that the seller comply with sab.and
alsoin any appropriate case tender documents as described in
SUBCHAPTERV subs.(4) and(5).
(4) Wheregoods are in the possessiira bailee and are to be
PEREFORMANCE deliveredwithout being moved:

(&) Tender requires that the seller either tendaegotiable
402.501 Insurable interest in goods; manner of identi- documentof title covering such goods or procure acknowiedg
fication of goods. (1) The buyer obtains special property and mentby the bailee of the buyerright to possession of the goods;
aninsurable interest in goods by identificatiohexisting goods but
asgoods to which the contract refers even though the goods sqb) Tenderto the buyer of a nonnegotiable document of title
identified are nonconforming and the buyer has an option to retwnof a record directing the bailee to deliver isfisignt tender
or reject them. Such identification can be made at any time antlessthe buyer seasonably objects, and except as otherwise pro
in any manner explicitly agreed to by the parties. In the absenagedin ch.409 receipt by the bailee of notification of thayers

of explicit agreement identification occurs: rightsfixes those rights as against the bailee and all 3rd persons;
(@) When the contract is made if it is for thale of goods butrisk of lossof the goods and of any failure by the bailee to
alreadyexisting and identified; honorthe nonnegotiable documaenfttitle or to obey the direction

(b) If the contract is for the sale of future goods other than thad&enainsonthe seller until the buyer has had a reasonable time to
describedn par (c), when goods are shippemiarked or other presentthe document or direction, and a refusal by the bailee to
wise designated by the seller as goods to which the contract refeorthe document or to obey the direction defeats the tender

(c) When the crops are planted or otherwise become growing(5) Where the contract requires the seller to deliver docu
cropsor the young are conceived if the contract is for the salements:
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(a) The seller must tender all such documents in correct forthe seller to retain or dispose of them is conditional upon the buy
exceptas provided in $102.323 (2)with respect to bills of lading er’s making the payment due.
in a set; and History: 1991 a. 316
(b) Tender through customary banking channels iicéerfit . . .
anddishonor of a draft accompanying or associated with the dod2:208 ~ Cure by seller of improper tender or delivery; .
mentsconstitutes nonacceptance or rejection. replacement. (1) Where any tender or delivery by the seller is
History: 1991 a. 3162005 a. 2532009 a. 322 rejectedoecaus@onconforming and the time for performance has
notyet expired, the seller may seasonably notify the buyer of the
402.504 Shipment by seller. (1) Where the seller is seller'sintention to cureand may then within the contract time
requiredor authorized to send the goods to the buyer and the cBikea conforming delivery
tract does not require the seller to deliver them at a particular des(2) Wherethe buyer rejects a nonconforming tender which the
tination, then unless otherwise agreed the seller must: sellerhad reasonable grounds to believe would be acceptithle
(a) Put the goods the possession of such a carrier and mafé Without money allowance the seller may if the seller seasonably
sucha contract for their transportation as may be reasonable hagtifies the buyer have a further reasonable time to substitute a
ing regard to the nature of the goods and other circumstance§@formingtender
the case; and History: 1991 a. 316

(b) Obtain and promptly deliver or tender in due form any dogg> 509 Risk of loss in the absence of  breach.

umentnecessaryo enable the buyer to obtain possession of the) \wherethe contract requires or authorizes the seller to ship the
goodsor otherwisaequired by the agreement or by usage of tra »odsby carrier:

and . . (a) Ifit does not require the seller to deliver them at a particular
(c) Promptly notify the buyer of the shipment. destinationthe risk of loss passes to the buyer when the gareds
(2) Failureto notify the buyer under sufl) (c) or to make a duly delivered to the carrier even though the shiprisamder res

propercontract under sulfl) (a)is a ground for rejection only if ervation(s.402.509; but

materialdelay or loss ensues. (b) If it does require the seller to deliver them at a particular

History: 1991 a. 316 destinatiorand the goods are there duly tendered vihitee pos

sessiorof the carrierthe risk of loss passésthe buyer when the

goodsare there duly so tendered as to enable the buyer to take

delivery.

(2) Wherethe goods are held by a bailee to be delivered with

t being moved, the risk of loss passes to the buyer:

402.505 Seller’s shipment under reservation.
(1) Wherethe seller has identified goods to tbentract by or
beforeshipment:

(a) The sellers procurement of a negotiable bill of ladinghe
seller'sown order or otherwise reserves in the seller a securﬂk) . . .
interestin the goods. The sellerprocurement of the bill to the _, (&) On the buyes receipt of possession or control of a negotia
orderof a financing agency or of the buyer indicates in additidt{€ document of title covering the goods; or

only the sellets expectatiomf transferring that interest to the per ~ (0) On acknowledgment by the bailee of the/ers right to
sonnamed. possessionf the goods; or

(b) A nonnegotiable bill of lading to the seller or the saller  (C) After the buye's receiptbof possession or control of a Ron
nominee reserves possessidthe goods as security but excepbegotiabledocument of title or other direction to deliver in a
in acase of conditional delivery (602.507 (2) a nonnegotiable record,as provided in $402.503 (4) (k)
bill of lading naming the buyeas consignee reserves no security (3) In any case not within sufil) or(2), the risk of loss passes
interesteven though the seller retains possession or control of thehe buyer on the buyearreceipt of the good§the seller is a
bill of lading. merchantptherwise the risk passes to the buyer on tendiliof

(2) Whenshipment by the sellavith reservation of a security €fY-
interestis in violation of the contract for sale constitutes an (4) The provisions of this section are subject to contrary agree
impropercontract for transportation within402.504but impairs mentof the parties and to 402.327on sale on approval and s.
neitherthe rights given to the buyer by shipment and identificatiat)2.5100n efect of breach on risk of loss.
of the goods to the contract nor the séfigrowers as a holder of History: 1991 a. 3162009 a. 322

anegotiable document of title. .
History: 1991 a. 3162009 a. 322 402.510 Effect of breach onrisk of loss. (1) Where a ten

deror deliveryof goods so fails to conform to the contract as to

402.506 Rights of financing agency . (1) A financing give a rightof rejection the risk of their loss remains on the seller
agencyby paying or purchasing for value a draftich relates to until cure or acceptance.
a shipment of goods acquires to the extent of the payment-or pur(2) Wherethe buyerightfully revokes acceptance the buyer
chaseand in addition to its own rights undbe draft and any dec mayto the extent of any deficiency in the bugezfective insur
umentof title securing it any rights of the shipgarthe goods ancecoverage treat the risk of loss as having rested on the seller
including the right to stop delivery and the shiggaight to have from the beginning.
the draft honored by the buyer (3) Wherethe buyer as to conforming goods already identified

(2) Theright to reimbursement of a financing agency whicto the contract for salepudiates or is otherwise in breach before
has in good faith honored or purchased the draft under cemmiigk of their loss hapassed to the buyehe seller may to the
mentto or authority from the buyer is not impaired by subsequesttentof anydeficiency in the sellés efective insurance cover
discovery of defects withreference to any relevant documenagetreat the risk ofoss as resting on the buyer for a commercially
which was apparently regular reasonabléime.

History: 2009 a. 322 History: 1991 a. 316

402.507 Effect of seller 's tender; delivery on condi - 402511 Tender of payment by buyer; payment by

tion. (1) Tender of delivery is a condition to the buyeduty to check. (1) Unless otherwise agreed tender of paymentisna

acceptthe goods and, unless otherwise agreed, to the’bulygey  dition to the sellels duty to tender and complete any delivery

to pay for them. @nder entitl_es the seller to acceptance of the (2) Tenderof payment is stitient when made by anyieans

goodsand to payment according to the contract. or in any manner current in the ordinary course of business unless
(2) Wherepayment is due and demandetthe delivery to the the seller demands payment in legal tender and gives any-exten

buyerof goods or documents of title, the bugetight as against sionof time reasonably necessary to procure it.
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(3) Subjectto s.403.3100n the efect of an instrument on an of remedy if the goods or the tender of delivery fail in any respect
obligation, payment by check is conditional and is defeaed to conform to the contract, the buyer may:
betweerthe parties bylishonor of the check on due presentment. (1) Reject the whole; or

History: 1995 a. 449 (2) Accept the whole; or

402.512 Payment by buyer before inspection. (3) Accept any commercial unit or units and reject the rest.
(1) Wherethe contractequires payment before inspection ©ion ) o
conformity of the goods does not excuse the buyer from so maki#@2.602 Manner and effect of rightful rejection.
paymentunless: (1) Rejectionof goods must be within eeasonable time after
(@) The nonconformity appears without inspection; or their delivery ortender It is inefective unless the buyer season
(b) Despite tender of the required documents dineum ably not|f|e§ the seller . .
stanceswould justify injunction against honamder s405.109 ~ (2) Subject to ss402.603and402.604on rejected goods:
). (a) After rejection any exercise ofvnership by the buyer with
(2) Paymenipursuant to sulf1) does not constitute an accept"€Specto any commercial unit is wrongful as against the seller;
anceof goods or impair the buysrright to inspect or any reme an

diesavailable to the buyer (b) If the buyer habefore rejection taken physical possession
History: 1991 a. 3162005 a. 213 of goods in which the buyer does not have a security interest under
s.402.71 (3), the buyer is under a dusifter rejection to hold them
402.513 Buyer’'s right to inspection of goods. with reasonable care at the séBattisposition for a time digient

(1) Unlessotherwise agreed and subject to §8h. wheregoods to permit the seller to remove them; but
aretendered or delivered alentified to the contract for sale, the (¢) The buyer has no further obligations with regarddods
buyerhas a right beforpayment or acceptance to inspect them ghnifully rejected.

any reasonable place and tinamd in any reasonable manner : ;
Whenthe seller is required or authorized to send the goods to FQ ?[ eggfe s?)ll/eel’ri er églgtsg\évlztk;ogaosrﬁ) ig[" etfs Peorgggi ev;r%ng;lﬂly
buyer,the inspection may be after their arrival. eral 9 y &0z 9

(2) Unless otherwise agreed, expenses of inspection must B&siory: 1991 a. 316

borneby the buyer but may be recovered from the seller if theSection402.608 (2) provides that a revocation of acceptance must occur within a

goodsdo not conform and are rejected reasonable time after the buyer discovers a nonconforamtysub. (2) (b) requires
. - a buyer who rejects goods to hold the goods for &icgerfit time for the seller to
(3) Unlessotherwise agreed and subject té82.321 (3)on  remaovethem. A truck purchaser who used the vehicle for 18 months, then transferred

C.I.F. contracts, the buyer is not entitled to inspect gbeds it back to the dealer and sought relief 10 months after the transfer did not reject the
! vehiclein a timely manner or hold it as required, and was not entitled to relief. Smyser

beforepayment of the price when the contract provides: v. Western Star flicks Corp2001 WI App 180247 Ws. 2d 281634 N.W2d 134

(a) For delivery “C.0.D.” or on other like terms; or 00\;\/2'1482 lor refused w00 o of breach by ih
. . ena seller refused to accept a return of goods upon notice of breach by the
(b) For payment against documeatditle, except Wh_ere such buyer,and the buyer thereafter used the goods for 3 months, the buyer could not
paymentis due only after the goodse to become available forrecoverfor breach of warrantyConcrete Equipment Co. William A. Smith Cor
inspection. tractingCo., Inc.358 F Supp. 137 (1973).

(4) A place or method of inspection fixed by the parties is pr

sumedto beexclusive but unless otherwise expressly agreed It . . .
doesnot postpone identification or shift the place for delivery Oggjected goods. (1) Subject to any securitinterest in the

for passing the risk of lossif compliance becomes impossible, ugﬁ.re(:sgﬂz{e? %a(rslz)e’tVg?fg'etzﬁoiegerzwzf;gﬁtagfnetroirs F:Jﬁggro;
inspectionshall be as provided in this section unless the placefbgh J y

h : g ~duty after rejection of goods in the merchant bUygrossession
gﬁg;g?)fﬂ\)/(v?]?c\rl]v?/gilgsrtlg énégggzgtas an indispensable Cond'tor control to follow any reasonable instructions received from the

sellerwith respect to the goods and in the absence of such instruc
tions to make reasonablefefts to sell them for the sellsr
accountif they are perishable dhreaten to decline in value
speedily. Instructions are not reasonable if on demand indemnity
éor expenses is not forthcoming.

2.603 Merchant buyer’s duties as to rightfully

402.514 When documents deliverable on acceptance;
when on payment. Unless otherwise agreedocuments
againstwhich a draft is drawn are to be delivered to the drawee
acceptancef the draft if it is payable more than 3 days after pr

sentmentptherwise, only on payment. (2) Whenthe buyer sells goods under s(b), the buyer is
P Y on pay entitledto reimbursement from tteeller or out of the proceeds for
402.515 Preserving evidence of goods in dispute.  In 'éasonableexpenses of caring for and selling them, and if the

expensednclude no selling commission then to such commission

furtheranceof the adjustment of any claim or dispute: sis usual in the trade or if there is none to a reasonable sum not
(1) Eitherparty onreasonable notification to the other and fogxceedinglo percent of the gross proceeds.

the purpose of ascertaining tfects and preserving evidence ha ) ) . . .
the right to inspect, test and sample the goods including such of(3) In complyingwith this section the buyer is held only to
themas may be in the possession or control of the other; and goodfaith and good faitltonduct hereunder is neither acceptance

(2) Theparties may agree to a 3rd party inspectiosusvey n?_'risct(())rn'velgsglfg Qfﬁrzéggab?%s of an action for damages.

to determine the conformity or condition of the goods and may v ' '

agreethat the findings shall be binding upon them in any subsgo

quentlitigation or adjustment.
History: 2005 a. 253

2.604 Buyer's options as to salvage of rightfully
rejected goods. Subject to s402.6030n perishables, if the
sellergives no instructions within a reasonable time after notifica
tion of rejection the buyer may store the rejected goods for the sell
SUBCHAPTERVI er'saccount or reship them to the seller or resell them for the sell
er’s account with reimbursement as provided #02.603 Such

actionis not acceptance or conversion.
BREACH, REPUDIATON AND EXCUSE History: 1991 a. 316

402.601 Buyer's rights on improper delivery . Subjectto 402.605 Waiver of buyer 's objections by failure to par -
s.402.6120n breach in installment contracts and untelerwise ticularize. (1) The buyers failureto state in connection with
agreedunderss.402.718and402.719on contractual limitations rejectiona particular defect which is ascertainable by reasonable
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inspectionprecludes the buyer from relying on the unstalefect (6) Subsection$3), (4) and(5) apply to anyobligation of the

to justify rejection or to establish breach: buyerto hold the seller harmlesgainst infringement or the like
(@) Where the seller could have cured &titedseasonably; (s-402.312 (3).
or History: 1991 a. 316

. . Noticeof a breach of warranty was a condition precedent to recovery in an action
(b) Between me_r(;hants when th_e Se”e_r has after rejecti@Pwrongtul death allegedly caused by a defective seat belt. Schifstiwotor
madea request in writing for a fulind final written statement of Co.54 Wis. 2d 345195 N.W2d 602 198 N.W2d 161(1972).

all defects on which the buyer proposes to.rely Underthe facts othe case, a 2-month delay in giving notice was not unreasonable.
. . . Paulsonv. Olson Implement Co., Ind07 Ws. 2d 510319 N.W2d 855(1982).
(2) Paymentagainst documents made without reservadibn  Ordinarily, what constitutes a reasonable time is a question of fact for. aHowy:

rights precludes recovery of tlp}ayment for defects apparent inever,a delay may be for such a long period that as a matter of law the court must hold
the documents thatthe notice was not given within a reasonable time. Absent evidence of-circum
. ' stancesexcusing or justifying the delag0 months is nat reasonable time to delay
History: 1991 a. 3162009 a. 322 giving notice as a matter of lawMlson v Tuxen,2008 WI App 94312 Ws. 2d 705
754N.W.2d 220 07-1964

402.606 What constitutes acceptance of goods.

(1) Acceptanceof goods occurs when the buyer: 402.608 Revocation of acceptance in whole orin  part.
(a) After a reasonable opportunity to inspect the goods-sight) Thebuyer may revoke the buysracceptance of a lot or com

fies to the seller that the goods are conforming or that the buBgrcialunit whose nonconformity substantiaifgpairs its value

will take or retain them in spite of their nonconformity; or  to the buyer if the buyer has accepted it:

(b) Fails to make an fective rejection (s402.602 (1), but (@) On the reasonable assumption that its nonconformity
suchacceptance does not occur until the buyer has heasan Would be cured and it has not been seasonably cured; or
able opportunity to inspect them; or (b) Without discovery of such nonconformity if the buger

(c) Does anyact inconsistent with the sellsrownership; but acceptancevas reasonably induced either by théilifty of dis-
if such act is wrongful as against the seller it is an acceptance &yerybefore acceptance or by the seédeassurances.

if ratified by the seller (2) Revocationof acceptance must occur within a reasonable
(2) Acceptanceof a part of any commercial unit is acceptancéme after the buyer discovers or should have discovered the

of that entire unit. groundfor it and before any substantial change in condition of the
History: 1991 a. 316 goodswhich is not caused by their own defectss hot efective

Whena buyer accepts goods, the seller need not prove that the goodsowerentil the buyer notifies the seller of it.
ﬂgﬁgﬂ‘é‘g?@"‘;}%"ggéogrge;(%%’ztfe purchase price. Central Soya Co. Estein (3) A buyer who so revokes has the same rights and duties
with regard to the goodsvolved as if the buyer had rejected

402.607 Effect of acceptance; notice of breach; bur - them.

ichi . ; History: 1991 a. 316
der.] of esta.blls.hlng breach after acceptance; notice of Sub.(2) provides that a revocation of acceptance must occur within a reasonable
claim or litigation to person answerable over . (1) The timeafter the buyer discovers a nonconforpatyd s. 402.602 (2) (b) requires a buyer
buyermust pay at the contract rate for any goods accepted, who rejects goods to hold the goods for disigit time for the seller to remove them.
. . truck purchaser who used the vehicle for 18 months, then transferred it back to the
(2) Acceptanceof goods by the buyer precludes rejection Qfealerand sought relief 10 months after the transfer dicreiett the vehicle in a
the goods accepted and if made with knowledge of a honconfémely manner or hold it as required, and was not entitled to rdiefyser vWestern

R R arTrucks Corp2001 WI App 180247 Wis. 2d 281634 N.W2d 134 00-2482
mity cannot be revoked because of it unless the acceptanca Wa%Whenthe trial court found that the plairité employees were tolsy the defendant

thereasonable assumption that the nonconformity would be S@@ta part of a system purchased fromdeéendant would not work and there was
sonablycured but acceptance does not of itself impair@thgr no evidence presented at trial as to any further discussion of additional work, the

i i H plaintiff could not reasonably assume that the nonconformity would be makihg
remedyprovided by this chapter for nonconformity revocationunder subs. (1) (a) and (2) unavailabléking Packaging &hnologies,
(3) Where a tender has been accepted: Inc. v. Vassallo Foods, Inc2011 WI App 133 337 Wis. 2d 125804 N.W2d 507

(a) The buyer must within a reasonable time after the liiger 10-2067

coversor should have discovered any breach ndtifyseller of 402.609 Right to adequate assurance of performance.

breachor be ba',"e‘?' from any remedy, and . (1) A contract for sale imposes an obligation on each party that

(b) If the claim is one for infringemeot the like (s402.312  {he othets expectation of receiving due performance will not be
(3)) and the buyer is sued as a result of such a breach the byyghired. When reasonable grounds for insecurity arise with
mustso not]fy the sellle.r W!thln a reasonable time after the buyl%rspecito the performance @fither party the other may in writing
receivesnotice of the litigation or be barred from any remedy ovefemandadequate assurance of due performance and until the
for liability established by the litigation. demandingparty receivesuch assurance may if commercially

(4) The burdenis on the buyer to establish any breach witreasonablesuspend anperformance for which the demanding
respecto the goods accepted. party has not already received the agreed return.

(5) Wherethe buyer is sued for breach of a warranty or other (2) Betweenmerchants the reasonableness of grounds for
obligationfor which the buyés seller is answerable over: insecurity and theadequacy of any assurancdeoéd shall be

(@) The buyer may give the buysiseller written notice of the determinedaccording to commercial standards.
litigation. If the notice states that the seller may come in and (3) Acceptanceof any impropedelivery or payment does not
defendand that if the seller does not do so the seller will be boupgkjudicethe aggrieved party’right todemand adequate assur
in any action against the seller by the sdlé&uyer by any deter anceof future performance.
minationof fact common to the 2 litigations, then unless the seller (4) After receiptof a justified demand failure to provide

afterseasonable receipt of the notice does come in and defendy§fifin a reasonable time not exceeding 30 days such assurance of

selleris so bound. due performance as is adequate under the circumstances of the
(b) If the claim is one for infringemen the like (s402.312 particularcase is a repudiation of the contract.

(3)) the original seller may demand in writitigat his or her buyer  History: 1991 a. 316

turn over control of the litigation to the original seller including

settlemenbr else be barred from any remedy over and ibtig- 402.610 Anticipatory repudiation.  When either party

nal seller also agrede bear all expense and to satisfy any adversepudiateghe contract with respect soperformance not yet due

judgment,then unless the buyer after seasonable receipt of theloss ofwhich will substantially impair the value of the contract

demanddoes turn over control the buyer is so barred. to the otherthe aggrieved party may:
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(1) Fora commercially reasonable tiraevait performance by delivery has already been taken, payment by the means or in the
therepudiating party; or mannerprovided by the regulation discigas the buyés obliga
(2) Resortto any remedy for breach (¢€12.7030r402.71), tion unless the regulation is discriminatpoppressive or preda
eventhough the aggrieved party has notiftad repudiating party tory.
thatthe aggrieved party would await the latsgperformance and ) N
hasurged retraction; and 402.615 Excuse by failure of presupposed conditions.
(3) In either case suspend the aggrieved papgrformance Exceptso far as a seller may have assumed a greater obligation

of the contract or proceed in accordance with0g.704on the andsubject to s402.614on substituted performance:
seller’s right to identify goods tdhe contract notwithstanding (1) Delayin delivery or nondelivery in whole or jpart by a
breachor to salvage unfinished goods. sellerwho complies with subg2) and(3) is not a breach dhe
History: 1991 a. 316 seller’sduty under a contract for sale if performance as agreed has
) o o beenmade impracticablby the occurrence of a contingency the
402.611 Retraction  of anticipatory  repudiation.  nonoccurrencef which was a basic assumption on which the con
(1) Until the repudiating party’ next performance is due thetractwas made or by compliance in good faith with any applicable
repudiatingparty can retradhe repudiation unless the aggrievedoreign or domestic governmental regulation or order whether
party has since theepudiation canceled or materially changedot it later proves to be invalid.
positionor otherwise indicated that the aggrieved party considers (2) Wherethe causes mentioned in s(b) affect only a part
the repudiation final. ) _ ofthe sellets capacity to perform, the seller must allocate produc
(2) Retractionmay be by any method which clearly indicategion and deliveries among the seliecustomers but may at the
to the aggrieved party that the repudiating party intends to pggller’soptioninclude regular customers not then under contract
form, but must include any assurarjastifiably demanded under as well as the sellesx own requirements for furthemanufacture.
s.402.609 Theseller may so allocate in any manner which is fair and reason
(3) Retractionreinstateghe repudiating partg’rights under able.
the contract with duexcuse and allowance to the aggrieved party (3) Theseller must notify theuyer seasonably that there will
for any delay occasioned by the repudiation. be delay or nondelivery and, when allocation is requireder
History: 1991 a. 316 sub.(2), of the estimated quota thus made available for the buyer

402.612 “Installment contract”; breach. (1) An “install- History: 1991 a. 316

mentcontract” is one which requires or authorizes the delivery 252 616 Procedure on notice claiming excuse.

goodsin separate lots to be separately accepgeer though the (1) wherethe buyer receives notification of a material or indefi

contractcontains a clause “each delivery iseparate contract” or pite delay oran allocation justified under 402.615the buyer may

its equivalent. by written notification to the seller as to any delivery concerned,
(2) The buyer may reject any installment which is noncorand where theprospective deficiency substantially impairs the

forming if the nonconformity substantially impairs the value ofalueof the whole contract under402.612relating to breach of

thatinstallment and cannot be cured or if tienconformity is a installmentcontracts, then also as to the whole:

defectin _th(_e required documentgut if_the nonconformity does (a) Terminate and thereby discigarany unexecuted portion
not fall within sub.(3) and the seller gives adequate assurance gfhe contract: or

its cure the buyer must accept that |nstallm_ent. (b) Modify the contract by agreeing to take the blyewait
(3) Whenevemonconformity or default with respetctone or F\blequota in substitution.

more installments substantially impairs the value of the whole . P
: . : 2) If after receipt of such notification from the seller the buyer
contractthere is a breach of the whole; but the aggrieved pa@fl(s )so to modifypthe contract within a reasonable time %ot

reinstateghe contracif the aggrieved party accepts a noncon : : ;
forming installment without seasonably notifying of cancellatiogcgffgc'?egjo days the contract lapses with respect to any deliver

or if the aggrieved party brings an action with respect only to pasf,._, =~

. ; istory: 1991 a. 316

installmentsor demands performance as to future installments.
History: 1991 a. 316

402.613 Casualty to identified goods. Where the contract SUBCHAPTERVII

requiresfor its performance goods identified when the contract is

made,and the goods sigfr casualty without fault of either party REMEDIES

beforethe risk of loss passes to the buyerin a proper case under )

a“no arrival, no sale” term (€.02.329 then: 402.701 Remedies f_or breach of coIIatera_ll contracts
(1) If the loss is total the contract is avoided; and not impaired. Remediegor breach of any obligation or promise

. : . collateralor ancillary to a contract for sale are not impaired by the
(2) If the loss is partial or the goods have so deteriorated as Eélvi sionsof this chapter

longer to conform to the contract the buyer may nevertheled
demandnspection and at the buygoption either treat the cen 402.702 Seller's
tractas avoided or accept the goadth due allowance from the '
contractprice for the deterioration or thdeficiency in quantity
but without further right against the seller

History: 1991 a. 316

remedies on discovery of buyer s
insolvency. (1) Wherethe seller discovers the buyer to be
insolventthe seller may refuse delivery except for castuding
paymentfor all goods theretofore delivered under tmatract,
andstop delivery under €.02.705

402.614 Substituted performance. (1) Where without (2) Wherethe seller discovers that the buyer has received
fault of either party the agreed berthing, loading, or unloadirgpodson credit while insolvent the seller may reclaim the goods
facilities fail or an agreed typef carrier becomes unavailable orupondemand made within 10 days after the receipt, buisfep
the agreed manner of delivery otherwise becomes commerciaigsentatiorof solvency has been made to greeticular seller in
impracticablebut a commercially reasonable substitute is availriting within 3 months before delivery the 10-day limitation
able,such substitute performance must be tendered and accepledsnot apply Except as provided in this subsection skéer

(2) If the agreed means or manner of payment fails becaus@@y not base a right to reclaim goods on the bisyeaudulent or
domesticor foreign governmentakgulation, the seller may with innocentmisrepresentation of solvency or of intent to.pay
hold or stop delivery unless the buyer provides a means or mannef3) The sellers right to reclainunder sub(2) is subject to the
of payment which is commercially a substantial equivalent. rifghtsof a buyer inordinary course or other good faith purchaser
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unders. 402.403 Successfuteclamation of goods excludes all (d) A carrier who has issued a nonnegotiabledbilading is
otherremedies with respect to them. not obliged to obey a notification to stop received from a person
History: 1991 a. 316 other than the consignor

A holder of a securitinterest in after-acquired collateral qualifies as a good faith History: 1983 a. 506:.43; 1991 a. 3162009 a. 322
purchaseunder sub. (3)House of Stainless Warshall & llsley Banky5 Wis. 2d

264, 249 N.W2d 561(1977). , . .
Whena bank, as the transferee of the setliel not rely on a balance sheet thatmis 402.706 Seller's resale including contract for resale.

represented the buysrinsolvency and had no knowledge of the facts prior to the sid) Underthe conditions stated in402.703on sellels remedies,

or delivery it could not exercise the selleright of reclamation. Ire Hardin458  the sellermay resell the goods concerned or the undelivered ball
F.2d938(1972). ancethereof. Where the resale is made in good faith and in a com
, L mercially reasonable manner the seller may recover tferelifce
402.703 ~Seller's remedies in general. 'Where the buyer penyeertheresale price and the contract price together with any
wrongfully rejects or revokes acceptance of goods or fails to mgkgigentaldamages allowed under402.71Q but less expenses
apayment due on or before delivery or repudiates with respectiq;edin consequence of the buygbreach.

apart or the whole, then with respect to any goods diredégtafd (2) Exceptas otherwise provided in sulg) or unless other
and,if the breach is of the whole contract462.613, then also iseagreed resale may be at public or privagtte including sale
with respectto the whole undelivered balance, the aggriev way of one or more contracts to sell or of identification to an

seIIermay. . existingcontract of the sellerSale may be asunit or in parcels
(1) Withhold delivery of such goods; andat any time and place and on any terms but every aspect of the
(2) Stop delivery by any bailee as provided id82.705 saleincludingthe method, manngime, place and terms must be
(3) Proceed under 402.704respecting goods still unidenti commerciallyreasonable. The resale mbstreasonably identi

fied to the contract; fied as referring to the broken contract, lii$ not necessary that

the goods be in existence or that amall of them have been iden
tified to the contract before the breach.

(3) Wherethe resale is at private sale the seller must give the
buyerreasonable notification of the selleintention to resell.

(4) Resell and recover damages as provided 403.706

(5) Recoverdamages for nonacceptance4@2.709 or in a
propercase the price (¢02.709;

(6) Cancel (4) Where the resale is at public sale:
402.704 Seller's right to identify goods to the contract (@) Only identified goods can be segcept where there is a
notwithstanding  breach or fo salvage unfinished recognizednarket for a public sale of futures in goods of the kind;
and

goods. (1) An aggrieved seller under 402.703may:
(a) Identify to the contract conforming goods not already-ideg

tified if at the time the aggrieved seller learned of the breach thwﬁuch are perishable or threaten to decline in value spetiily

goodsare in the aggrieved §el1erpossessmn or control;_ sellermust givethe buyer reasonable notice of the time and place
(b) Treat as the subject of resale goods which haye e resale: and

demonstrablybeen intended for the particular contract even (c) If the goods are not to be within the view of those attending

thoughthose goods are unfinished, the sale the notification of sale must state the place wtiere

(2) Wherethe goods are unfinished an aggrieved seller maydiyssare locatecind provide for their reasonable inspection by
the exerciseof reasonable commercial judgment for the purpos Pospective bidders; and

of avoiding loss and of fdctive realization either complete the
manufactureand wholly identify the goods to the contract or cease (d) The seller may buy . .
(5) A purchaser who buys in good faith ategale takes the

manufactureand resell for scrap or salvagmue or proceed in an . i~
otherreasonable manner P 2 P y goodsfree of any rights of theriginal buyer even though the

(b) It must be made at a usual place or market for public sale
gne is reasonably available and except in the case of goods

History: 1991 a. 316 sellerfails to comply with one or more of the requirements of this
section.
402.705 Seller's stoppage of delivery in transit or (6) The seller is not accountable to the buyer for any profit

otherwise. (1) The seller may stop delivery of goods inflms madeon any resale. A person in the position of a seller (s.
sessiorof a carrier or other baileghen the seller discovers the402.707 or a buyer who has rightfully rejected justifiably
buyerto be insolvent (402.709 and may stoplelivery of car revokedacceptance musiccount for any excess over the amount
load, truckload, planeload or lger shipments of express orof that persors security interest, as defined ir62.711 (3).

freight when the buyer repudiates or fails to make a payohemt ~ History: 1991 a. 316

\l;)v(iatfrc])rrlglddelc;\r/erre%grilr;f?t:eag)égé?er reason the seller has a right t202:707 “Person inthe pos”it_ion of aseller”. (1) A*per-
. . .sonin the position of a seller” includes as against a principal an
(2) As against such buyer the seller may stop delivery untlggentwho has paid or become responsible for the price of goods
(a) Receipt of the goods by the buyer; or on behalf of the ager’principalor anyone who otherwise holds
(b) Acknowledgment to the buyer by any bailee of the goodssecurity interest or other right in goods similar to tfat seller
excepta carrier that the bailee holds the goods for the buyer; or (2) A person in the position of a sellmay as provided in this
(c) Such acknowledgment to the buyer by a carrier by reshighapter withhold or stop delivery(s. 402.705 and resell (s.

mentor as a warehouse; or 402.709 and recover incidental damages4@2.710.
_ (d) Negotiation to the buyer of any negotiable document offfistory: 1991 a. 316
tile covering the goods. 402.708 Seller's damages for nonacceptance or

(3) (a) To stop delivery the seller must so notify agtable repudiation. (1) Subject to sub(2) and to s.402.723with
the bailee by reasonable diligence to prevent delivery of thgspecto proof of market price the measure of damagendor
goods. acceptancer repudiation by the buyer is thefdifence between
(b) After such notification the bailee must hold and deliver thtae market price athe time and place for tender and the unpaid
goodsaccording to the directions of the seller but the seller ¢ontract price together withny incidental damages provided in

liable to the bailee for any ensuing cbas or damages. S.402.710Q but less expenses saved in consequehite buye's

(c) If a negotiable document of title has been issued for godggach.
the bailee is not obliged to obey a notification to stop sutiten (2) If the measure of damages provided in glipis inade
der of possession or control of the document. guateto put the seller in as good a position as performance would
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havedone then the measure of damages is the profit (including(2) Thebuyer may recover from the seller as damages the dif
reasonabl®verhead) which the seller would have made ffolin ferencebetweerthe cost of cover and the contract price together
performancedy the buyertogether with any incidental damagesvith any incidental or consequential damages as defined in
provided in s. 402.71Q due allowancefor costs reasonably 402,715 but less expenses saviedconsequence of the selter
incurredand due credit for payments or proceeds of resale. preach.

402.709 Action for the price. (1) When the buyer failto nOt(:;)ariﬁgugiggtrhﬁobnliyae;;ooﬁcetrﬁ\ﬁéxthmthls section does
paythe price as it becomes dtie seller may recovetogether o 1991 a. 316

with any incidental damages unden82.71Q the price:

_(a) Of goods accepted or of conforming goods lost or damagegp.713 Buyer’s damages for nondelivery or repudi -
within a commercially reasonable time after risk of their loss hggon. (1) Subject to s402.723with respect to proof of market
passedo the buyer; and price, the measure of damages for nondelivery or repudiation by

(b) Of goodsidentified to the contract if the seller is unablehe seller is the dference between the market price at the time
afterreasonable &rt to reselithem at a reasonable price or thevhen the buyer learned of the breach and the contract price
circumstanceseasonably indicate that sucfoef will be unavail  togethemwith any incidental and consequential damages provided
Ing. in 5.402.715 but less expenses saved in consequence of the sell

(2) Wherethe seller sues for the price the seller must hold fer’s breach.

the buyer any goods which have been identified to the contract and(2) Marketprice is to be determined as of the placedarder

arestill in the sellets control except that if resale becomes-pogy in cases of rejection after arrival or revocation of acceptance,
siblethe seller may resell them at any time prior to the collectl%dof the place of arrival.

of the judgment. The net proceeds of any such resale must be cre
ited to thebuyer and payment of the judgment entitles the buyﬁbz 714 Buyer's damages for breach in regard to

e a:;‘y 22{2?;20&;92? lr?a;s wrongfully rejected or revoked acce accepted goods. (1) Where the buyer has accepted goods and
an((:eZ)f the goods 03; has failed tc? ma)ll<e é payment due or has r%lven notification (s402.607 (3) the buyer may recover as dam

diated(s.402.610, a seller who is heldot entitled to the price sfor any nonconformity of tender the loss resilting in the-ord

> X nary course of events from the sellebreach as determinedan
underthis section shall nevertheless be awarded damagesrfor maznerwhich is reasonable Y
acceptanceinder s402.708 ) -
History: 1991 a. 316 (2) Themeasure of damages for breach of warranty iglifne
ferenceat the time and place of acceptance between the whlue
402.710 Seller’s incidental damages. Incidental damages the goods accepted and the value they winalde had if they had
to an aggrieved seller include any commercially reasonaliieenas warrantedjnless special circumstances show proximate
chargesgexpenses or commissions incurred in stopplielgrery  damage®f a diferent amount.
n the transportatlo_n, Cal;e and Custody Of gOOdS aﬂer the buyer (3) In a proper case any incidenta| and Consequential damages
breach, in connection with return or resafe¢he goods or other nders.402.715may also be recovered.
wise resulting from the breach. History: 1991 a. 316
The economic loss doctrinayhen it applies, bars recovery in tort for damages
402.711 Buyer’'s remedies in general; buyer ’s security resultingfrom a product not performing as intended, including damages to the prod
. ) . H ’ . uctitself or economic losses caused by the defective productecbinemic loss dec
'nte_rESt in re]eCted goods. (1) Wh_ere the Se_"eﬁa'ls to_ make trine does not bar the recovery of damages for injury to persons or other property
delivery or repudiates or the buyer rightfully rejects or justifiablyesulting from a defective product; in fact482.715(2) (b) specifically allows it
revokesacceptance then with respect to any goods involved, awfténcaused by a breach of warranGiity of Stoughton.vThomasson Lumber Com

i i y,2004 WI App 6269 Ws. 2d 339675 N.W2d 487 02-2192
with respect to the whole if the breach goes to the whole Contr%ﬁhe measure of damageden a buyer alleges that a product was defective and not

(s.402.613, the buyer may cancel amchether or not the buyer yorth what was paid for it at the time of acceptance is thereifce between the war
hasdone so may in addition to recovering so mucthefprice as rantedvalue of the product and its actual value at the time and place of acceptance.
hasbeen paid: The“special circumstances” clause of sub. (2) does not completely bar a bfeach
N N warrantyclaim because theefective product was used for a period of time and later

(a) “Cover” and have damages unde#82.712as to all the resoldfor more than its fair markeglue. Howeverthe price of the defective product
goodsaffected whether or not they have been identifieithe con  uponresale may be relevant as circumstantial evidence of the actual value of the prod
tract: or uctin its defective condition at the time and place of acceptance. Maybsoiky

! . . . swagerof America, Inc2005 WI 13278 Ws. 2d 39692 N.W2d 226 03-1621
(b) Recover damages for nondelivery as provideds.in

402.713 402.715 Buyer's incidental and consequential  dam-

(2) Wherethe seller fails to deliver or repudiates the buyeiges. (1) Incidental damage®sulting from the sellés breach
may also: includeexpenses reasonably incurred in inspection, receipt; trans

(a) If the goods have been identified recover them as providealrtationand care and custody of goods rightfully rejected, any
in s.402.502 or commerciallyreasonable chges, expenses or commissidns

(b) In a proper case obtain specific performamceeplevy the connectiorwith effecting cover and any other reasonable expense
goodsas provided in 402.716 incidentto the delay or other breach.

(3) On rightful rejection or justifiable revocation of accept (2) Consequentiatlamages resulting from the seltebreach
anceabuyer has a security interest in goods in the beymisses  include:
sion or control for any payments made on their price and any (a) Any loss resulting from general or particular requirements
expenseseasonably incurred in their inspection, receliins  andneeds of which the seller at the time of contracting had reason

portation, care and custody and may hold sgceds and resell 1, know and which could not reasonably be prevented by cover or
themin like manner as an aggrieved selles@2.709. otherwise:and

History: 1991 a. 316 . X .
(b) Injury to person or property proximatelysulting from any

402.712 “Cover”; buyer’s procurement of substitute  Preachof warranty
goods. (1) After a breach within s402.711the buyer may _ Litigation expenses are not recoverable under this section. Muridgliday

“cover” by makingin good faith and without unreasonable delaffamPlerinc. 83 Ws. 2d 406265 N.W2d 513(1978).
Interestchages are proper incidental damages. A punitive damages aaard

any reasonable purchagkor contract to purchase goods in-subpheid. Owens vMeyer Sales Co., Int29 Ws. 2d 491385 N.W2d 234(Ct. App.
stitution for those due from the seller 1986).
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The economic loss doctrine, when it applies, bars recovery in tort for damaggdterthe measure of damages recoverable under this chespbsr

resultingfrom a product not performing as intended, including damages to the pred. .. ;
uctitself or economic losses caused by the defective productecbinemic loss dec ?ﬁnmng the buyels remedies to return of tigeods and repayment

trine does not bar the recovery of damages for injury to persons or other prop&@fythe price or to repair and replacement of nonconforming goods
resultingfrom a defective product; in fact sub. (2) (b) specifically allows it whegyr parts; and
causeddy a breach of warrantyCity of Stoughton vThomasson Lumber Company !

2004WI App 6, 269 Wis. 2d 339675 N.W2d 487 02-2192 (b) Resort to a remedy as provided is optional unlessethe
Damagesre discussed. Afram Export CorpMetalluigiki Halyps,S.A.772 F2d  edyis expressly agreed to be exclusive, in which case it is the sole

1358(1985). remedy.

402.716 Buyer's right to specific performance or (2) Wherecircumstances cause an exclusive or limited-rem

replevin. (1) Specific performance may be decreed where ti§glyto fail of its essential purpose, remedy may be had as provided

goodsare unique or in other proper circumstances. in chs.401to 411

(2) The decree for specific performance may include such (3) Consequentiatiamages may be limited or excluded unless
termsand conditions as to payment of the price, damages or otht&limitation orexclusion is unconscionable. Limitation of eon
relief as the court may deem just. sequentialdamages for injury to the person in ttese of con

(3) Thebuyer has a right of replevior goods identified to the sumergoods is prima facie unconscionable but limitation of-dam

contractif after reasonable fefrt the buyer is unable to fefct 29eswhere the loss is commercial is not.

X . History: 1979 c. 891991 a. 148304, 315.
coverfor such gOOdS or the circumstances reasonably indreztte A commercial contract clause that limited consequential damagess@sscie

sucheffort will be unavailing or if the goods have been shippeghble. Trinkle v. Schumacher CA.00 Ws. 2d 13301 N.w2d 255(Ct. App. 1980).

underreservation and satisfaction of the security interest in thenTheremedy under sul§2) was proper when a damage clause provided damages
were, under the circumstances, unconscionably Rhillips Petroleum.\Bucy-

hasb;efen (r|1ade ﬁr tengelréed. In the c&set?f ggohtits ?Ou%ht for 51 We. 24 21,308 N W24 831985)

sonal,family, or _qqse 0 purpqses, e L'S’eg orreplevin A purchaser cannot claim that a warrgmtgvision has failed of its essential pur

vestsupon acquisition of a special propertyen ifthe seller had posemerely because a potential claim did ase until after the warranty period had

not then repudiated or failed to deliver expired. Wisconsin Power & Light WWestinghouse Elec830 F2d 1405(1987).
History: 1991 a. 3162001 a. 10 A damage disclaimer is not enforceable if the remaining exclusive remedy fails of
y: ’ ’ its essential purpose. Rich Products Coremutec, Inc66 F Supp. 2d 9371999).

402.717 Deduction of damages from the price. The
gggﬁgglngslgyr:;gpg]r? Osfetltl1eer g;ﬂ:ggﬁ;%ef?g%n;gydgrzgéﬂ% claims for antecedent breach. Unless the contrary intention
Jearly appears expressions of “cancellation” or “rescissiufn”

the contract from any part of the price still due under the same C(§he contract or the like shall not be construed as a renunciation or

tr?_,?stt'ory: 1991 a. 316 dischargeof any claim in damages for the antecedent breach.

402.720 Effect of “cancellation” or “rescission” on

402.718 Liquidation or limitation of damages; depos- 402.721 Remedies for fraud. Remedies for material mis
its. (1) Damages for breach by either party may be liquidiatedrepresentatiomr fraud include all remediesrailable under this
the agreement but only at an amount which is reasonable in th@pterfor nonfraudulent breach. Neither rescission or a claim for
light of the anticipated or actual harm caused by the breach, thscissionof the contract for sale nor rejection return of the
difficulties of proof of loss, and theconvenience or nonfeasibil goodsshall bar or beleemed inconsistent with a claim for dam
ity of otherwise obtaining an adequate remedytermfixing ages or other remedy
unreasonabljarge liquidated damages is void as a penalty

(2) Wherethe seller justifiably withholds delivery gfoods 402.722 Who can sue 3rd parties for injury to goods.
becausef the buye's breach, the buyer is entitled to restitutio¥Vherea 3rd party so deals with goods which have been identified
of any amount by which the sum of the buggrayments exceeds:t0 a contract for sale as to cause actionable injury to atpaht

(a) The amount to which treeller is entitled by virtue of terms contract:
liquidating the sellets damages in accordance with s{ib); or (1) A rightof action against the 3rd party is in either party to

(b) In the absence of such terms, 20 percent of the value of iR contract for sale who has title to or a security interest or-a spe
total performance for which the buyer is obligated under the cafi@l Property or an insurable interest in the goods; and if the goods
tractor $500, whichever is smaller havebeendestroyed or converted a right of action is also in the

(3) Thebuyers right to restitution under sut®) is subject to partywho either bore the risk of loss under the contract for sale or
offsetto the extent that the seller establishes: hassince the injury assumed that risk as against the other;

: : (2) If atthe time of the injury the party plairftidid not bear
sulgé()l)A ;ngdht o recover damages under this chapter other th rérisk of loss as against the other party to the contract for sale and

b) Th t | f benefit ived by the b thereis no arrangement between them for disposition of the recov
di ( )tl e ag?OUg ok: value o arfl){h ene Its retcelve Yy € DUYGL the plaintiff's suit or settlement is, subject to the plafistif
Iréctly or indirectly by reason of the contract. own interest, as a fiduciary for the other party to the contract;

(4) Wherea sellehas received payment in goods their reason (3) Eitherparty may with the consent tife other sue for the
ablevalue or the proceeds of their resale shall be treatpdyas benefitof whom it may concern.

mentsfor the purpose of sukR); but if the seller has notice of the History: 1991 a. 3162005 a. 253
buyer’s breach before reselling goods receivedpart perfor ’ ) i
mancethe selleis resale is subject to the conditions laid down ig> 723 Proof of market price: time and place. (1) If an

s.402.7060n resale by an aggrieved seller actionbased on anticipatory repudiation comes to trial befare

History: 1991 a. 3162009 a. 177 : ;
A defendant cannot, by demutreaise the question of unreasonable quuidateélme for performance with respect to some or all of the gOOdS’ any

damagessince even it s frue, the plaintffis entitled to recover the damages he calamagedased on market price (¢4€)2.708or 402.713 shallbe
prove. Northwestern Motor Cadnc. v Pope,51 Ws. 2d 292187 N.w2d 200  determined according to the price of such gquésailing at the

asm). P . __ time when the aggrieved party learned of the repudiation.
If a stipulated damages clause is valid, mitigation of damages is not applicable to ) . . R
determinedamages. ‘bsenaar.\Panos111 Wis. 2d 518331 N.W2d 357(1983). (2) If evidence of a price prevailing at the times or places
o o describedn this chapter is not readily available the price prevail
402.719 Contractual modification or limitation of rem - ing within any reasonable time before or aftes time described
edy. (1) Subjectto subs(2) and(3) and to s402.718on liquida  or at any other place which in commercjatigment or under
tion and limitation of damages: usageof trade would serve asraasonable substitute for the one

(&) The agreement may provide for remedies in addition to @escribednay be usednaking any proper allowance for the cost
in substitution for those provided in this chapter and may limit of transporting the goods to or from such other place.
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(3) Evidenceof a relevant price prevailing at the time or place (3) Wherean action commenced within the time limited by
otherthan theone described in this chaptefesed by one party sub.(1) is so terminated as to leave available a remedy by another
is not admissible unless and until that party has giverother actionfor the same breach such other action may be commenced
party such notice as theourt finds sufcient to prevent unfair sur  afterthe expiration of the time limited and within 6 months after
prise. thetermination of the first action unless the termination resulted

History: 1991 a. 316 from voluntary discontinuance or from dismissal for failure or

402.724 Admissibility of market quotations. Whenever neglectto.prose.cute. .

the prevailing price or value of any goods regularly bought and (_4)_ Thls section does_ not alter the law on toI_Ilng of _the statute
soldin any established commodity market is in issue, reportsQh limitations nor does it apply toauses of action which have
official publications or trade journals or in newspapers or periodiccruedbeforechs.401to 409 or before ch410or 411 became

calsof general circulation published as the reports of such markéiective.
shallbeadmissible in evidence. The circumstances of the prepatistory: 1979 c. 891991 a. 148304, 315

; i i Thecounty was a “merchant” under s. 402.104 for purposes of limitation under s.
_rtatlog of S‘.Jg.rl‘. ta report may be shownafect its weight but not ;752 1)Y ¢ of Miwaukee Morthrop Data Systemg02 Fad 767(1979).
Its admissioility Wisconsinlaw wasapplied despite a contrary choice of law provision in the con
. . tract. Office Supply Co. vBasic/Four Corp538 F Supp. 77§1982).
402.725 Statute of limitations in contracts for sale. A stringent standard applies in determinivigether a warranty explicitly extends

(1) An action for breach of any contract for sale mustdwe  to future performance. There must be specific reference to a future time in the war

L . ranty, satisfied when a warranguarantees a product for a particular number of years,
mencedwithin 6 years after the causeanftion has accrued. By or for a lesrecise, but still determinable period. SelzéBnunsell Brothers, Ltd.

the original agreementhe parties, if they are merchants, mayoo2 wi App 232257 Ws. 2d 809652 N.W2d 806 01-2625
reducethe period oflimitation to not less than one yeafThe Implied warranties cannot, by their nature, explicitly extend to future performance.

i ikt ; : The statute of limitations will always start to run against claims basieaptied war
pe”Od of limitation m?‘y not otherwise be varied by agreememramyfrom the time when delivery dfie goods is tendered. SelzeBwnsell Broth

(2) A cause of action accrues when liieach occurs, regard ers,Ltd. 2002 Wi App 232257 Wis. 2d 809652 N.W2d 806 01-2625
lessof the aggrieved party’lack of knowledge of the breach. A Whileall warranties in a general sense apply to the future performance of goods,

; . he future performance exception in sub. (2) appdiely when the warranty exptic
breachof warranty occursvhen tender of delivery is made, excephy, extends to future performance. Evidence that the goods break or physitally
thatwhere a warranty explicitly extends to future performance @drateafter delivery may be relevant to whether guds were fit at the time of
the goods and discovery of the breach mavsait the time of such deliveryfor the ordinary purpose for which they are used; but consideration of that

- - .evidencefor that purposeloes not impose an express warranty for future perfor
performancahe Caqse of action accrues when the breach is nce. City of Stoughton vThomasson Lumber Compa@904 WI App 6269Wis.
shouldhave been discovered. 2d 339 675 N.W2d 487 02-2192
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