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Representative Murphy and Senator Olsen would like to draft a bill that makes procedural changes to hoxglien
rights are preserved and how lien actions are commenced on private construction projects, and clarifies how

money can be withheld on public construction projects. rehe @ LodO
We would like to draft a bill to do the following: 9 14, 02 // ) é, ) f( 2( i >
/ Lyt § .

1). Currently, on projects where more than four family living units are to be provided or added, i
insure to the benefit of subcontractors at every tier upon performing, providing, furnishing or pro€uring labor,
services, materials, plans, or specifications for an improvement. Prime contractors do not haye direct contracts
with second tier and lower subcontractors and suppliers, and therefore are potentially not aware of future lien
claimants. Z 41402 (2 ) /47 é

e would like ta-draft a biMl thatrequires all subcontractors that do not have a direct contract with the prime .
contractor to provide a an} within 45 days of first performing, providing, furnishing or /
procuring labor, services, materials, plans, or specifications for an improvement to preserve liel liert rights.
2). Currently, once a claim for lien is properly recorded a lien clalmant ha; 15 Z)N(O gears to file a lawsult to
determine the validity of the lien. ¢ 7 f/ o (7] / s

5 5»{»,/*;,4:’ . (/ £ , e /Z-'(f
g{‘%{é [2) v c*l( e s 4—.,(/?

We would like to (draft 2 bil}l that permits an owner or prime contractar to §epve)written demand upon a lien
claimant to file a lawstut to determine the validity of the lien w1th1nor the lien is forfeited. Further, it

”&e

provides a notice procedure for anyone who performs a title search to clarify)that the lien was forfe1ted /

Lo ~ foite o (’/’"”‘v/
3). Currently, a first tier subcontractor on a public works project can provide notice to the state, county, town, (\(
or municipality making a claim on money that is due a prime contractor because of a dispute between the first )
tier subcontractor and the prime contractor. Upon receipt of the notice and if there are sufficient funds, the
state, county, town, or municipality must withhold a sufficient amount to pay the claim. Furthermore, the prime
contractor must, within thirty days, provide written notice that it disputes the claim or the amount withheld shall
be paid over to the first tier subcontractor on demand. 779, / sor) (%)
We would like to draft a bllhthat clarifies that the state, county, town, or municipality may continue to make
scheduled or progress payrnents to the prime contractor during the pro; ect, as they currently have the ability to
do, provided there is sufficient money remaining at the end of the project to pay the claim. Furthermore, it will
be presumed that the prime contractor dlsputes the first tler subcontractors claim if the prime contractor does

not dlspute the claim within thlrty days A, 2 / ) f,? 7,5 / 2)

Collectlvely, we would like to draft 1 b111 that would resolve these three issues. Representative Murphy and
Senator Olsen would like to start with a P-draft first however. Please feel free to call or email either of us with

thoughts.
Thanks,
Diane Handrick Amy Harriman

Representative Murphy’s Office Senator Olsen’s Office 6-0751

Diane Handrick
Office of Representative Dave Murphy

608-266-7500
Room 304 North, State Capitol
Madison WI 53708
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1 AN AcT ’..; relating to: procedures to preserve and determine the validity of

2 certain liens and to make payments to prime contractors of public works

3 contracts.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:x

SECTION 1. 779.02 (1) (¢) of the statutes is amended to read:

779.02 (1) (¢c) By any lien-claimant prime contractor or any subcontractor that
has a contract with the prime contractor performing, furnishing, or procuring labor,
services, materials, plans, or specifications for an improvement in any case where

more than 4 family living units are to be provided or added by such work of

© W 9 O v

improvement, if the improvement is wholly residential in character, or in any case

10 where the improvement is partly or wholly nonresidential in character.

History: 1973 c. 229, 231; 1975 c. 409; 1979 ¢. 32 $5. 57, 92 (9); 1979 ¢. 110 5. 60 (12); 1979 c. 176, 355; Stats. 1979 5. 779.02; 1983 a. 362; 1995 a. 395; 2005 a. 204.
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SECTION 2

A
SECTION 2. 779.02 (2) (b) of the statutes is amended to read:

779.02 (2) (b) Every person other than a prime contractor who has a contract
with the prime contractor and who performs, furnishes, or procures labor, materials,
plans, or specifications for an improvement shall have the lien and remedy under this
subchapter only if within 60 days after performing, furnishing, or procuring the first
labor, services, materials, plans, or specifications the person serves a written notice,

in 2 signed copies, on the owner or authorized agent at the last—-known post-office

address. Every person other than a prime contractor who does not have a contract
with the prime contractor and who performs, furnishes, or procures labor, materials,
plans, or specifications for an improvement shall have the lien and remedy under this
subchapter only if within 45 days after performing, furnishing, or procuring the first
labor, services, materials, plans, or specifications the person serves a written notice
in 2 signed copies, on the owner or authorized agent at the last—known post—office
address. The owner or agent shall provide a copy of the notice received, within 10
days after receipt, to any mortgage lender who is furnishing or is to furnish funds for
construction of the improvement to which the notice relates. The notice to the owner
shall be in substantially the following language, with blanks accurately filled in: “As
a part of your construction contract, your prime contractor or claimant has already
advised you that those who perform, furnish, or procure labor, services, materials,
plans, or specifications for the work will be notifying you. The undersigned first
performed, furnished, or procured labor, services, materials, plans, or specifications
on .... (give date) for the improvement now under construction on your real estate at

.... (give legal description, street address or other clear description). Please give your
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SECTION 2

mortgage lender the extra copy of this notice within 10 days after you receive this,

so your lender, too, will know that the undersigned is included in the job”.

History: 1973 c¢. 229, 231; 1975 ¢. 409; 1979 ¢. 32 ss. 57.‘2 (9); 1979 ¢. 110 5. 60 (12); 1979 c. 176, 355; Stats. 1979 s. 779.02; 1983 a. 362; 1995 a. 395; 2005 a. 204.

SECTION 3. 779.06 (4) of the statutes is created to read:

779.06 (4) After a lien claim that has been filed under sub. (1; is served upon
the owner of the property on which the lien is placed, the owner may serve upon the
lien claimant a written demand that the claimant commence an action to determine
the validity of the lien. If the lien claimant fails to commence an action to determine
the validity of the lien within 90 days after being served the written demand, the lien
is forfeited. X

SECTION 4. 779.15 (3) of the statutes is amended to read:

779.15 (3) If avalid lien exists under sub. (1) and the prime contractor dees-neot
dispute admits the claim within 30 days after service on the prime contractor of the
notice provided in sub. (2), by serving written notice on the debtor state, county, town,
or municipality and the lien claimant, the amount claimed shall be paid over to the
claimant on demand and charged to the prime contractor pursuant to sub. (1). If the

prime contractor disputes does not admit the claim within 30 days after service on

the prime contractor of the notice provided in sub. (2), the right to a lien and to the

moneys in question shall be determined in an action brought by the claimant or the
prime contractor. If the action is not brought within 3 months from the time the
notice required by sub. (1) is served, and notice of bringing the action filed with the
officer with whom the claim is filed, the lien rights are barred. During the period that

. . - 3 "- . . .
1 1 r thi ion, the state, county, town, or municipali

may continue to make scheduled or progress payments to the prime contractor
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1 i h n wn, or municipality withh fficient funds to

2 pay the claim,

History: 1975c. 147 5. 54; 1975 c. 199, 224, 422; 1979 ¢. 32 5. 57; 1979 ¢. 176; Stats. 1979 5. 779.15; 1997 a. 39; 2005 a. 204.

SEcTION 5. Initial applicability.

3

4 (1) This act first applies to contracts entered into on the effective date of this
5 subsection.
6

(END)
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Representative Murphy and Senator Olsen would like to draft a bill that makes procedural changes to hoxglien
rights are preserved and how lien actions are commenced on private construction projects, and clarities how

money can be withheld on public construction projects. )
We would like to draft a bill to do the following: 7 g 02 // / ( ) o /
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1). Currently, on projects where more than four family llvmg units are to be provided or added, lzex/ nghts
insure to the benefit of subcontractors at every tier upon performing, providing, furnishing or procuring labor,
services, materials, plans, or specifications for an improvement. Prime contractors do not haye’ direct contracts
with second tier and lower subcontractors and suppliers, and therefore are potentially not aware of future lien
clalmants. 7

T hiq.07 (2 ) ()

[#53

¢ would like ta draﬁ a bfﬂ thaLrequlres all subcontractors that do not have a direct contract with the prime
contractor to prov1de a EEEE of F ugnshmg; within 45 days of first performing, providing, furnishing or
procuring labor, services, materials, plans, or specifications for an improvement to preserve liert rights.

2). Currently, once a claim for lien is properly recorded a lien claimant ha? e ??/ears to file a lawsuit to

determine the validity of the lien. 7 " 7. £ 4o 7] ’Cﬂ 7U /e ¢ dd e 7 L P

~
‘![ftc (2> Lt“ (/(tfdt(/'-;
We would like to; draft a bill that permits an owner or prime contract \élv’e)wntten demand upon a lien
claimant to file a lawstit to determine the validity of the lien within: ?ﬁgalf;or the lien is forfeited. Further, it
provides a notice procedure for anyone who performs a title search to’clarify;that the lien was forfelted
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3). Currently, a first tier subcontractor on a public works project can provide notice to the state, county, town,
or municipality making a claim on money that is due a prime contractor because of a dispute between the first
tier subcontractor and the prime contractor. Upon receipt of the notice and if there are sufficient funds, the
state, county, town, or municipality must withhold a sufficient amount to pay the claim. Furthermore, the prime
contractor must, within thirty days, provide written notice that it disputes the claim or the amount withheld shall
be paid over to the first tier subcontractor on demand. YR AL ce) <7

We would like to draft a bllbthat clarifies that the state, county, town, or municipality may continue to make
scheduled or progress payments to the prime contractor during the project, as they currently have the ability to
do, provided there is sufficient money remaining at the end of the project to pay the claim. Furthermore, it will
be presumed that the prime contractor disputes the first tier subcontractors claim if the prime contractor does
ot dispute the claim within thirty days. Ary 5070503

Collectively, we would like to draft 1 b111 that would resolve these three issues. Representative Murphy and
Senator Olsen would like to start with a P-draft first however. Please feel free to call or email either of us with

thoughts.

Thanks,

Diane Handrick Amy Harriman
Representative Murphy’s Office Senator Olsen’s Office 6-0751

Diane Handrick /[ g 5{ / (

Office of Representative Dave Murphy Z

608-266-7500
Room 304 North, State Capitol
Madison WI 53708



_lleulson, Robert

From: Harriman, Amy

Sent: Monday, December 16, 2013 3:18 PM
To: Nelson, Robert

Cc: David Bohl; Handrick, Diane; Jim Boullion
Subject: LRB -3639/P1 Topic: Procedures for liens
Hey Bob-

After doing the rounds on the p-draft, it sounds like there m%y be some concerns that the bill may affect the notice of
furnishing procedures for residential projects. We were interiding for the proposal to only affect commercial
contractors. Could you confirm if the bill does in fact affect residential projects? If so, is there something you can work
up that would make it only affect commercial?

Let me know your thoughts or if you have concerns!
Thanks,

Amy Harriman

Senator Luther Olsen

14" Senate District

608-266-0751
amy.harriman@legis.wisconsin.gov
Senator Olsen on Facebook




Nelson, Robert

To: Harriman, Amy
Subject: RE: LRB -3639/P1 Topic: Procedures for liens
Amy,

Parts of this bill apply to residential properties and parts do not:

Section 1 of the bill amends s. 779.02 (1) (c), which is part of the subsection that lists who is not required to give notice
to the property owner to preserve a lien right. Section 1 provides that prime contractors and subcontractors that have a
contract with the prime contractor are not required to give that notice if the improvement is partially or wholly
nonresidential in character or if the improvement involves more than 4 family units as part of a wholly residential
improvement. The change in the law, replacing “lien claimant” with “prime contractors and subcontractors that have a
contract with a prime contractor “ means that other lien claimants, such as subcontractors that do not have a contract
with a prime contractor, are required to give notice to preserve their lien right even if the improvement is partially or
wholly nonresidential in character or if the improvement involves more than 4 family units as part of a wholly
residential improvement. Thus, this change does apply to nonresidential and residential properties.

Section 2 of the bill amends s. 779.02 (2) (b), which is the provision specifying when and to whom a person who is not a
prime contractor has to give notice to preserve a lien right. Because s. 779.02 (1) (c) exempts prime contractors and
subcontractors that have a contract with a prime contractor from giving the notice if the improvement is partially or
wholly nonresidential in character or if the improvement involves more than 4 family units as part of a wholly residential
improvement, this Section generally affects only residential properties.

Section 3 of the bill creates s. 779.06 (4), which is part of the statutory section that specifies how and where to file a lien
claim. This section applies to all lien claims, residential and nonresidential, so the addition of s. 779.06 (4) will apply to

residential and nonresidential improvements.

Section 4 of the bill amends s. 779.15 (3}, which concerns liens regarding public improvements, so it probably does not
apply to residential improvements, unless the public improvement involved residential property.

I am not sure if this answers your question. | am not exactly sure what the intent is of this bill, so | do not know how to
apply the changes only to nonresidential improvements.

Bob Nelson, LRB

From: Harriman, Amy

Sent: Monday, December 16, 2013 3:18 PM

To: Nelson, Robert

Cc: David Bohl; Handrick, Diane; Jim Boullion
Subject: LRB -3639/P1 Topic: Procedures for liens

Hey Bob-

After doing the rounds on the p-draft, it sounds like there many be some concerns that the bill may affect the notice of
furnishing procedures for residential projects. We were intending for the proposal to only affect commercial
contractors. Could you confirm if the bill does in fact affect residential projects? If so, is there something you can work
up that would make it only affect commercial?



Let me know your thoughts or if you have concerns!
Thanks,

Amy Harriman

Senator Luther Olsen

14™ Senate District

608-266-0751
amy.harriman@Iegis.wisconsin.gov
Senator Olsen on Facebook
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Nelson, Robert

From: Harriman, Amy

Sent: Tuesday, January 07, 2014 10:51 AM

To: Nelson, Robert

Subject: FW: LRB 3639

Attachments: Subcontractor.Listing.ll. Alternate. Draft.doc
Hey Bob-

Just wanted to follow up. David sent me the attached ideas for drafting. Let me know if you need anything else!
Thanks,

Amy Harriman

Senator Luther Olsen

14™ Senate District

608-266-0751
amy.harriman@legis.wisconsin.gov
Senator Olsen on Facebook




779.02 Notice required to preserve lien rights; exceptions; savings clause;
obligations of contractors.

(1) EXCEPTIONS TO NOTICE REQUIREMENT. The notice required to be given by
lien claimants under sub. (2) shall not be required to be given in the following cases only:

(a) By any laborer or mechanic employed by any prime contractor or subcontractor.

(b) By any lien claimant who has contracted directly with the owner for the labor,
services, materials, plans, or specifications performed, furnished, or procured, unless the
claimant is a prime contractor subject to the notice requirement of sub. (2) (a).

(c) By any prime contractor or lien claimant who ha: rect contractual relationship
with the prime contractor performing, furmshmg, or procunng labor, services, materials,
plans, or specifications for an improvement in any case where more than 4 family living
units are to be provided or added by such work of improvement, if the improvement is
wholly residential in character, or in any case where the improvement is partly or wholly
nonresidential in character.

(d) By any prime contractor who is personally an owner of the land to be improved, by
any corporate prime contractor of which an owner of the land is an officer or controlling
shareholder, by any prime contractor who is an officer or controlling shareholder of a
corporation which is an owner of the land or by any corporate prime contractor managed
or controlled by substantially the same persons who manage or control a corporation
which is an owner of the land.

(2) NOTICE TO OWNER, LENDER, AND SUPPLIER.

(a) Every prime contractor who enters into a contract with the owner for a work of
improvement on the owner's land and who has contracted or will contract with any
subcontractors, suppliers, or service providers to perform, furnish, or procure labor,
services, materials, plans, or specifications for the work of improvement shall include in
any written contract with the owner the notice required by this paragraph, and shall
provide the owner with a copy of the written contract. If no written contract for the work
of improvement is entered into, the notice shall be prepared separately and served on the
owner or authorized agent within 10 days after the first labor, services, materials, plans,
or specifications are performed, furnished, or procured for the improvement by or
pursuant to the authority of the prime contractor. The notice, whether included in a
written contract or separately given, shall be in at least 8-point bold type, if printed, or in
capital letters, if typewritten. It shall be in substantially the following language: "As
required by the Wisconsin construction lien law, claimant hereby notifies owner that
persons or companies performing, furnishing, or procuring labor, services, materials,
plans, or specifications for the construction on owner's land may have lien rights on
owner's land and buildings if not paid. Those entitled to lien rights, in addition to the
undersigned claimant, are those who contract directly with the owner or those who give
the owner notice within 60 days after they first perform, furnish, or procure labor,
services, materials, plans or specifications for the construction. Accordingly, owner
probably will receive notices from those who perform, furnish, or procure labor, services,

(



materials, plans, or specifications for the construction, and should give a copy of each
notice received to the mortgage lender, if any. Claimant agrees to cooperate with the
owner and the owner's lender, if any, to see that all potential lien claimants are duly

prov Id(..d or ddde dnd the improvement is wholl ’f‘residemml, n charact eEvery person
other than a prime contractor who performs, furnishes, or procures labor, materials, plans,
or specifications for an improvement shall have the lien and remedy under this

subchapter only if within 60 days after performing, furnishing, or procuring the first
labor, services, materials, plans, or specifications the person serves a written notice, in 2
signed copies, on the owner or authorized agent at the last-known post-office address.

The owner or agent shall provide a copy of the notice received, within 10 days after
receipt, to any mortgage lender who is furnishing or is to furnish funds for construction of
the improvement to which the notice relates. The notice to the owner shall be in
substantially the following language, with blanks accurately filled in: "As a part of your
construction contract, your prime contractor or claimant has already advised you that
those who perform, furnish, or procure labor, services, materials, plans, or specifications
for the work will be notifying you. The undersigned first performed, furnished, or
procured labor, services, materials, plans, or specifications on .... (give date) for the
improvement now under construction on your real estate at .... (give legal description,
street address or other clear description). Please give your mortgage lender the extra copy
of this notice within 10 days after you receive this, so your lender, too, will know that the
undersigned is 1ncluded in the obk".
(b)(2) For an improv

nrowded or added if the impro rru,nta
where the improvement is partly or wh
other than a prime contractor or lien claimant w
wnh Drlme contractor who Durlorms turmshcs pr procures. ldb(

NOTICE OF FURNISHINC




: (Deseribe type o

In connection with the improvenient of the réal property located i

(Address of property, including county)

THIS IS NOT A LIEN, THIS NOTICE IS REQUIRED BY WISCONSINLIEN FAW,

(¢) If any prime contractor required to give the notice prescribed in par. (a) fails to give
notice as required, the prime contractor does not have the lien and remedy provided by
this subchapter unless the prime contractor pays all of the prime contractor's obligations
to its subcontractors, suppliers, and service providers in respect to the work of
improvement within the time periods under s. 779.06 and until the time for notice under
par. (b) has elapsed and either none of its subcontractors, suppliers, or service providers
gives notice as a lien claimant under par. (b) or all of its subcontractors, suppliers, and
service providers have waived all lien rights in full under s. 779.05.

(d) Every mortgage lender making an improvement or construction loan shall make
reasonable inquiry of the owner as to whether any notices required by this subsection
have been given. A lender is not required to pay out any loan proceeds unless or until the
prime contractor has given any notice required of the prime contractor by this subsection.

(e) If the owner or lender complains of any insufficiency of any notice, the burden of
proof is upon the owner or lender to show that he or she has been misled or deceived by
the insufficiency. If there is more than one owner, giving the notice required to any one
owner or authorized agent is sufficient. In addition, every prime contractor and
subcontractor, at the time of purchasing or contracting for any materials to be used in any
of the cases enumerated in s. 779.01, shall upon request deliver to the supplier a
description of the real estate upon which the materials are to be used and the name and
post-office address of the owner and authorized agent, if any. Failure to receive such
description and name and address does not relieve a supplier who asserts a lien from the
requirement of giving timely notice.

¢
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(3) FAILURE TO GIVE NOTICE; SAVING CLAUSE. Any lien claimant, other than the
prime contractor, who fails to give a notice as required by sub. (2) (b) shall have no lien
on the land or improvement to which the failure relates. Any claimant who serves a late
but otherwise proper notice on the owner or authorized agent shall have the lien provided
by s. 779.01 for any labor, services, materials, plans, or specifications performed,
furnished, or procured after the late notice is actually received by the owner. The burden
of proving that labor, services, materials, plans, or specifications for which a lien is
claimed were furnished after that date is on the lien claimant.

(4) NOTICE AND FILING REQUIREMENTS IN S. 779.06 UNAFFECTED. Nothing in this
section shall be construed to relieve any lien claimant of the notice and filing
requirements under s. 779.06.

(5) THEFT BY CONTRACTORS. The proceeds of any mortgage on land paid to any
prime contractor or any subcontractor for improvements upon the mortgaged premises,
and all moneys paid to any prime contractor or subcontractor by any owner for
improvements, constitute a trust fund only in the hands of the prime contractor or
subcontractor to the amount of all claims due or to become due or owing from the prime
contractor or subcontractor for labor, services, materials, plans, and specifications used
for the improvements, until all the claims have been paid, and shall not be a trust fund in
the hands of any other person. The use of any such moneys by any prime contractor or
subcontractor for any other purpose until all claims, except those which are the subject of
a bona fide dispute and then only to the extent of the amount actually in dispute, have
been paid in full or proportionally in cases of a deficiency, is theft by the prime
contractor or subcontractor of moneys so misappropriated and is punishable under s.
943.20. If the prime contractor or subcontractor is a corporation, limited liability
company, or other legal entity other than a sole proprietorship, such misappropriation
also shall be deemed theft by any officers, directors, members, partners, or agents
responsible for the misappropriation. Any of such misappropriated moneys which have
been received as salary, dividend, loan repayment, capital distribution or otherwise by
any shareholder, member, or partner not responsible for the misappropriation shall be a
civil liability of that person and may be recovered and restored to the trust fund specified
in this subsection by action brought by any interested party for that purpose. Except as
provided in this subsection, this section does not create a civil cause of action against any
person other than the prime contractor or subcontractor to whom such moneys are paid.
Until all claims are paid in full, have matured by notice and filing or have expired, such
proceeds and moneys shall not be subject to garnishment, execution, levy or attachment.

(6) PRIME CONTRACTORS TO DEFEND LIEN ACTIONS. Where a lien is filed under
this subchapter by any person other than the prime contractor, the prime contractor shall
defend any action thereon at personal expense, and during the pendency of the action the
owner may withhold from the prime contractor the amount for which the lien was filed
and sufficient to defray the costs of the action. In case of judgment against the owner, the
owner may deduct from any amount due to the prime contractor the amount of the
judgment and if the judgment exceeds the amount due, the owner may recover the

(7



difference from the prime contractor. This subsection does not apply if the lien is the
result of the failure of the owner to pay the prime contractor. if th :

?:rzict‘drfsf‘l'iéﬁ
is for a disputed amount with the owner or if the lien is filed by anot 1erfpnmescontractor

(7) WRONGFUL USE OF MATERIALS. Any prime contractor or any subcontractor
furnishing materials who purchases materials on credit and represents at the time of
making the purchase that the materials are to be used in a designated building or other
improvement and thereafter uses or causes them to be used in the construction of any
improvement other than that designated, without the written consent of the seller, may be
fined not more than $300 or imprisoned not more than 3 months.

(8) WAGE PAYMENTS TO LABORER APPLY TO EARLIER WORK. In any situation
where a laborer or mechanic employed by any prime contractor or subcontractor has
wage payments due and has worked on more than one improvement for the employer
during the period for which the wages are due, and a payment of less than all wages due
is made, the payment is deemed to apply to the unpaid work in chronological sequence
starting with the earliest unpaid time, unless the laborer agrees in writing that the
payment shall be applied in a different way.

‘)



Nelson, Robert

From: Harriman, Amy
Sent: Wednesday, January 08, 2014 4:19 PM
To: Nelson, Robert
Subject: RE: LRB 3639

It is my understanding that the changes for 779.06 (4) and 779.15 (3) are good, this was just for 779.02
Thanks,

Amy Harriman

Senator Luther Olsen

14" Senate District

608-266-0751
amy.harriman@legis.wisconsin.gov
Senator Olsen on Facebook

From: Nelson, Robert

Sent: Tuesday, January 07, 2014 3:39 PM
To: Harriman, Amy

Subject: RE: LRB 3639

Amy,

Is the material sent by David meant to replace what | drafted before, or only to replace what was done in s.
779.02?7 What about the changes | made in ss. 779.06 (4) and 779.15 (3)?

Bob N

From: Harriman, Amy

Sent: Tuesday, January 07, 2014 1:15 PM
To: Nelson, Robert

Cc: Handrick, Diane

Subject: Re: LRB 3639

Wonderful. Thank you Bob!
Sent from my iPhone

OnJan 7, 2014, at 12:29 PM, "Nelson, Robert" <Robert.Nelson@legis.wisconsin.gov> wrote:

Thanks Amy,

I will start working on this today.

Bob N

From: Harriman, Amy
Sent: Tuesday, January 07, 2014 10:51 AM



To: Nelson, Robert
Subject: FW: LRB 3639

Hey Bob-

Just wanted to follow up. David sent me the attached ideas for drafting. Let me know if you need
anything else!

Thanks,

Amy Harriman

Senator Luther Olsen

14" Senate District

608-266-0751
amy.harriman@legis.wisconsin.gov

Senator Olsen on Facebook
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1 AN ACT to amend 779.02 (1) (c), 779.02 (2) (b) and 779.15 (3); and fo create

2 779.06 (4) of the statutes; relating to: procedures to preserve and determine

3 the validity of certain liens and to make payments to prime contractors of public
v

4 works contracts.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft. ’

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
*
SECTION 1. 779.02 (1) (¢) of the statutes is amended to read:

° Pl Sar
@ 779.02 (1) (¢) By anydien-claimant/sfims pbeetiracto)
7
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has a contract with the prime contractor performing, furnishing, or procuring labor,
services, materials, plans, or specifications for an improvement in any case where

more than 4 family living units are to be provided or added by such work of
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SECTION 1
improvement, if the improvement is wholly residential in character, or in any case

where the improvement is partly or wholly nonresidential in character.

- B e

WSEEEION 2. 779.02 (2) (b) of the statutes is amended to read:

‘r«

%\*ZZQ.OZ (2) (b) Every person other than a prime contractor who has a contract
with theg_r_; me contractor and who performs, furnishes, or procures labor, materials,
plans, or spééiﬁgations for an improvement shall have the lien and remedy under this
subchapter only IF W1th1n 60 days after performing, furnishing, or procuring the first
labor, services, matelj?éds; plans, or specifications the person serves a written notice,

in 2 signed copies, on the R(}‘)'Wper or authorized agent at the last—-known post—office

address. Every person other than a prime contractor who does not have a contract

with the prime contractor and who pe rforms, furnishes, or procures labor, materials,
plans, or specifications for an improvemel}t shall have the lien and remedy under this
subchapter only if within 45 days after per%oz:_ming, furnishing, or procuring the first

labor, services, materials, plans, or specifications the person serves a written notice,

in 2 signed copies, on the owner or authorized agen\t at the last—known post—office
address. The owner or agent shall provide a copy of th\axe notice received, within 10
days after receipt, to any mortgage lender who is furmshmg or is to furnish funds for
construction of the improvement to which the notice relates.\ ‘@‘he notice to the owner
shall be in substantially the following language, with blanks a;\é;}rately filled in: “As
a part of your construction contract, your prime contractor or cls:imant has already
advised you that those who perform, furnish, or procure labor, ser\?}cgs, materials,
plans, or specifications for the work will be notifying you. The unde‘;;‘sjgned first
performed, furnished, or procured labor, services, materials, plans, or spe;}ﬁcations

on .... (give date) for the improvement now under construction on your real esfétge at

.- (give legal description, street address or other clear description). Please give y(;\ig;'

.
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1 @ﬁgag‘e Tender the é“t‘ra“cepynf thls nottce within 10 days after you receive tlg\‘)
P

/
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\\u.sgay:om;lender too, will know that the undersigned is-ineluded.- in-thejob%——"
K}
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SECTION 3. 779.06 (4) of the statutes is created to read:

4 779.06 (4) After a lien claim that has been filed under sub. (1) is served upon

5 the owner of the property on which the lien is placed, the owner may serve upon the

6 lien claimant a written demand that the claimant commence an action to determine

7 the validity of the lien. If the lien claimant fails to commence an action to determine

8 the validity of the lien within 90 days after being served the written demand, the lien

9 is forfeited.

R

10 SECTION 4. 779.15 (3) of the statutes is amended to read:
11 779.15 (3) Ifa valid lien exists under sub. (1) and the prime contractor dees-not
12 dispute admits the claim within 30 days after service on the prime contractor of the
13 notice provided in sub. (2), by serving written notice on the debtor state, county, town,
14 or municipality and the lien claimant, the amount claimed shall be paid over to the
15 claimant on demand and charged to the prime contractor pursuant to sub. (1). If the
16 prime contractor disputes does not admit the claim within 30 days after service on
17 the prime contractor of the notice provided in sub. (2), the right to a lien and to the
18 moneys in question shall be determined in an action brought by the claimant or the
19 prime contractor. If the action is not brought within 3 months from the time the
20 notice required by sub. (1) is served, and notice of bringing the action filed with the

21 officer with whom the claim is filed, the lien rights are barred. During the period that

22 a claim is disputed under this subsection, the state, county, town, or municipality

23 may continue to make scheduled or progress payments to the prime contractor

24 provided that the state, county, town, or municipality withholds sufficient funds to
25 pay the claim.
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SECTION 5
1 SECTION 5. Initial applicability.
(1) This act first applies to contracts entered into on the effective date of this

subsection.

> W N

(END)
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1 insert 3-2:

2 SEcTION 1. 77 ;.02 (1) (e) of the statutes is repealed.

3 SECTION 2. 773.02 (2) (b) of the statutes is renumbered 779.02 (2) (b) 1. and

4 amended to read: L.

5 779.02 (2) (b) (Evepy For an improvement in any case where 4 family units or
@ fewer P'rg‘-\'?i r_add. he improvement is wholly residential in

7 character, every person other than a prime contractor who performs, furnishes, or

8 procures labor, materials, plans, or specifications for an improvement shall have the

9 lien and remedy under this subchapter only if within 60 days after performing,
10 furnishing, or procuring the first labor, services, materials, plans, or specifications
11 the person serves a written notice, in 2 signed copies, on the owner or authorized
12 agent at the last—-known post—office address. The owner or agent shall provide a copy
13 of the notice received, within 10 days after receipt, to any mortgage lender who is
14 furnishing or is to furnish funds for construction of the improvement to which the
15 notice relates. The notice to the owner shall be in substantially the following
16 language, with blanks accurately filled in: “As a part of your construction contract,
17 your prime contractor or claimant has alrea@y advised you that those who perform,

- 18 furnish, or procure labor, services, materials, plans, or specifications for the work will

19 be notifying you. The undersigned first performed, furnished, or procured labor,
20 services, materials, plans, or specifications on .... (give date) for the improvement
21 now under construction on your real estate at .... (give legal description, street

22 address or other clear description). Please give your mortgage lender the extra copy
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of this notice within 10 days after you receive this, so your lender, too, will know that

the undersigned is included in the Jobe

History: 1973 c. 229, 231; 1975 ¢. 409; 1979 c. 32/55 57,92 (9); 1979 c. 110 s. 60 (12); 1979 ¢. 176, 355 Stats. 1979 5. 779.02; 1983 a. 362; 1995 a. 395; 2005 a. 204.

3

4

10
11
12
13
14

15

SEcCTION 3. 779.02 (2) (b) 2. of the statutes is created to read:

779.02 (2) (b) 2. For an improvement in any case where more than 4 family
units are tczp;c;vided or added if the improvement is wholly residential in character,
or in any case where the improvement is partly or wholly nonresidential in character,
every person other than a prime contractor, or lien claimant who has a contract with
the prime contractor, who performs, furnishes, or procures labor, materials, plans,
or specifications for an improvement shall have the lien and remedy under this
subchapter only if within 45 days after performing, furnishing, or procuring the first
labor, services, materials, plans, or specifications the person serves a written notice
on the owner or authorized agent at the last—known post—office address. The owner
or agent shall provide a copy of the notice received, within 10 days after receipt, to
any mortgage lender who is furnishing or is to furnish funds for construction of the
improvement to which the notice relates. The notice to the owner shall be in
substantially the following language, with blanks accurately filled in:

TO: (Name and address of property owner, property owner’s designee, or prime
contractork;..

Please take notice that the undersigned is furnishing to: (Name and address of
other contracting partyk.. labor and materials for: (Describe type of work}x,.. in
connection with the improvement of the real property located at (Address of property
being improved, including countyzx..

THIS IS NOT A LIEN. THIS NOTICE IS REQUIRED BY WISCONSIN
LIEN LAW.
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(Name and address of party furnishing noticez)g..‘

By: (Name and title of person signing noticeh... ot Soar %
(Address of person signing if different from address/‘ furnishing notice)&..
(Date)....
kd

SECTION 4. 779.02 (6) of the statutes is amended to read:

(Signature)....
&n ol

779.02 (6) PRIME CONTRACTORS TO DEFEND LIEN ACTIONS. Where a lien is filed
under this subchapter by any person other than the prime contractor, the prime

contractor shall defend any action thereon at personal expense, and during the

@)@

pendency of the action the owner may withhold from the prime contractor the
10 amount for which the lien was filed and sufficient to defray the costs of the action.
11 In case of judgment against the owner, the owner may deduct from any amount due

to the prime contractor the amount of the judgment and if the judgment exceeds the

12
13 amount due, the owner may recover the difference from the prime contractor. This
14 subsection does not apply if the lien is the result of the failure of the owner to pay the
k'% 15 prime contractor, if the prime contractor’s lien is for a disputed amount with the
16 wner, or if the lien is filed nother prime contractor.

History: 1973 ¢. 229, 231; 1975 ¢. 409; 1979 c. 32 ss. 57,92 (9); 1979 ¢. 110 5. 60 (12); 1979 c. 176, 355; Stats. 1979 5. 779.02; 1983 a. 362; 1995 a. 395; 2005 a. 204,
17 (end of insert 3-2)
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_I!elson, Robert

From: Harriman, Amy

Sent: Wednesday, January 15, 2014 4:34 PM

To: Nelson, Robert

Cc: Handrick, Diane; Jim Boullion <jboullion@agcwi.crg> (jboullion@agcwi.org); David Bohl
(dbohl@agcewi.org)

Subject: FW: Revision on LRB 3636/P2

Hey Bob,

Here at the comments from the General Contractors on your questions.

So, first- it’s ok that the Commercial form is different than the Residential.

Second- would going with what David suggested be ok?
Let me know your thoughts! Also, feel free to contact Jim and David with these questions as well.

Thanks,

Amy Harriman

Senator Luther Olsen

14"™ Senate District

608-266-0751
amy.harriman@Ilegis.wisconsin.gov
Senator Olsen on Facebook

From: David Bohl [mailto:dbohl@agcwi.org]
Sent: Wednesday, January 15, 2014 3:44 PM

To: Harriman, Amy; Jim Boullion; Handrick, Diane
Subject: RE: Revision on LRB 3636/P2

Amy,

The different notices in Section 4 reflect the different circumstances and recipients. During our pre-holiday discussion at
the capitol we agreed that a separate process for the Residential and Commercial sides of the industry would work best
as it would provide the least disruption to the Residential side. However, the Residential notice doesn’t really make

sense for our purposes on the Commercial side. Also, our notice is a fairly simple boilerplate.

On the “disputed” vs. “admitted” question, grtTaT)s\Vv\e could change the opening clause on Page 5, lines 14-15 to read
“After a claim has been noticed under thig'subsection,/the state, county, town...”

Thoughts?

David Bohl

General Counsel
AGC of Wisconsin
4814 E. Broadway
Madison, WI 53716



(608) 221-3821
(608) 221-4446 fax

dbohl@agcwi.org

From: Harriman, Amy [mailto:Amy.Harriman@legis.wisconsin.gov]
Sent: Tuesday, January 14, 2014 4:40 PM

To: David Bohl; Jim Boullion; Handrick, Diane
Subject: FW: Revision on LRB 3636/P2

I am assuming the GCs would prefer consistent forms, and would therefore like the bill to reflect current forms and not
change them? Changing the forms could raise concerns with the big GCs | assume and make it harder to pass this bill.

Also- what is the difference between not admitted and disputed? Does ‘not admitted’ suggest there’s a possibility of
responsibility while disputed suggests there isn’t? Have GCs gotten caught up with disputed?

AH

From: Nelson, Robert

Sent: Tuesday, January 14, 2014 2:17 PM
To: Harriman, Amy

Subject: RE: Revision on LRB 3636/P2

Amy,
I can remove Section 5 and will leave the single copy of the notice on page 3, line 12.
I have been writing an analysis of the bill and noticed a few concerns that | have about the draft:

The new language for the form in Section 4 of the bill includes much more specific requirements than is required
under current law (see page 3, line 18 to page 3, line 2, including the name and address of the owner, the description
of the type of work, and the name and address of the party furnishing the notice. Should the current form be amended

to be consistent with the new form?

On page 5, line 15, the word “disputed” is used in the added language but that word was removed on page 5, lines 5
and 9. Should | change “disputed” to “not admitted” to be consistent?

Bob N

From: Harriman, Amy

Sent: Tuesday, January 14, 2014 12:16 PM
To: Nelson, Robert

Cc: Handrick, Diane

Subject: Revision on LRB 3636/P2

Hey Bob-
Senator Olsen would like to make two changes to the bill, which are the following:
1- Drafter note- we only need the one copy of the lien notice not two.

2- Can we eliminate Section 5 on Page 4?

Let me know if you have questions or concerns.




Thanks,

Amy Harriman

Senator Luther Olsen
14" Senate District
608-266-0751

amy.harriman@legis.wisconsin.gov
Senator Olsen on Facebook




Nelson, Robert

From:
Sent:
To:

Ce:
Subject:

Hey Bob-

Harriman, Amy

Tuesday, January 14, 2014 12:16 PM
Nelson, Robert

Handrick, Diane

Revision on LRB 3636/P2

Senator Olsen would like to make two changes to the bill, which are the following:
1- Drafter note- we only need the one copy of the lien notice not two.
2- Can we eliminate Section 5 on Page 4?

Let me know if you have questions or concerns.

Thanks,

Amy Harriman

Senator Luther Olsen
14" Senate District
608-266-0751

amy.harriman@I|egis.wisconsin.gov

Senator Olsen on Facebook
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AN ACT to repeal 779.02 (1) (e); to renumber and amend 779.02 (2) (b); to
amend 779.02 (1) (¢), 779.02 (6) and 779.15 (3); and to create 779.02 (2) (b) 2.
and 779.06 (4) of the statutes; relating to: procedures to preserve and
determine the validity of certain liens and to make payments to prime

contractors of public works contracts.

/ " Analysis by the Legislative Reference Bureau
" This is a prelumnary draft. An analysis will be provided in a subsequent version

i

‘of this draﬁ S /—/

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 779.02 (1) (¢) of the statutes is amended to read:
779.02 (1) (¢) By any prime contractor or any lien claimant that has a contract
with the prime contractor performing, furnishing, or procuring labor, services,

materials, plans, or specifications for an improvement in any case where more than
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SECTION 1
4 family living units are to be provided or added by such work of improvement, if the
improvement is wholly residential in character, or in any case where the
improvement is partly or wholly nonresidential in character.
SECTION 2. 779.02 (1) (e) of the statutes is repealed.
SECTION 3. 779.02 (2) (b) of the statutes is renumbered 779.02 (2) (b) 1. and

amended to read:

779.02 (2) (b) 1. Every For an improvement in any case where 4 family units
or fewer are to be provided or added and the improvement is wholly residential in

character, every person other than a prime contractor who performs, furnishes, or
procures labor, materials, plans, or specifications for an improvement shall have the
lien and remedy under this subchapter only if within 60 days after performing,
furnishing, or procuring the first labor, services, materials, plans, or specifications
the person serves a written notice, in 2 signed copies, on the owner or authorized
agent at the last—known post—office address. The owner or agent shall provide a copy
of the notice received, within 10 days after receipt, to any mortgage lender who is
furnishing or is to furnish funds for construction of the improvement to which the
notice relates. The notice to the owner shall be in substantially the following
language, with blanks accurately filled in: “As a part of your construction contract,
your prime contractor or claimant has already advised you that those who perform,
furnish, or procure labor, services, materials, plans, or specifications for the work will
be notifying you. The undersigned first performed, furnished, or procured labor,
services, materials, plans, or specifications on .... (give date) for the improvement
now under construction on your real estate at .... (give legal description, street

address or other clear description). Please give your mortgage lender the extra copy
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SECTION 3

of this notice within 10 days after you receive this, so your lender, too, will know that
the undersigned is included in the jol(ﬂ @

SECTION 4. 779.02 (2) (b) 2. of the statutes is created to read:

779.02 (2) (b) 2. For an improvement in any case where more than 4 family
units are to be provided or added if the improvement is wholly residential in
character, or in any case where the improvement is partly or wholly nonresidential
in character, every person other than a prime contractor, or lien claimant who has
a contract with the prime contractor, who performs, furnishes, or procures labor,
materials, plans, or specifications for an improvement shall have the lien and
remedy under this subchapter only if within 45 days after performing, furnishing,
or procuring the first labor, services, materials, plans, or specifications the person
serves a written notice on the owner or authorized agent at the last-known
post—office address. The owner or agent shall provide a copy of the notice received,
within 10 days after receipt, to any mortgage lender who is furnishing or is to furnish
funds for construction of the improvement to which the notice relates. The notice to
the owner shall be in substantially the following language, with blanks accurately
filled in:

TO: (Name and address of property owner, property owner’s designee, or prime
contractor) ....

Please take notice that the undersigned is furnishing to: (Name and address of
other contracting party) .... labor and materials for: (Describe type of work) .... in
connection with the improvement of the real property located at (Address of property
being improved, including county) ....

THIS IS NOT A LIEN. THIS NOTICE IS REQUIRED BY WISCONSIN
LIEN LAW.
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1 (Name and address of party furnishing notice) ....
2 By: (Name and title of person signing notice) ....
3 (Address of person signing if different from address of party furnishing notice)
4
5 (Date) .... (Signature) ....
e , -
/// +=NOTE: Currently, s. 779.02 (2) (b) requires the person to submit two signed
copies of the notice so the owner can give one to the mortgage lender. This new language
g only requires one copy of the notice. Should it require two? P
6 ““SECTION 5. 779.02 (6) of the statutes is amended to read:
7/ 779.02 (6) PRIME CONTRACTORS TO DEFEND LIEN ACTIONS. Where a lien is filed
i N

8 ; under th\i“s\subchapter by any person other than the prime contractor, the prime

~,

9 contractor shéll defend any action thereon at personal expense, and during the
10 pendency of the‘\%gig@‘ion the owner may w}th‘}“l;)ld from the prime contractor the
11 amount for which thc:kl\’mg} was filed a/gﬁ'”g;ﬁicient to defray the costs of the action.
121'2 In case of judgment agains};\thfe owr{ér, the owner may deduct from any amount due

o

|

13 | to the prime contractor the MOunt\of the judgment and if the judgment exceeds the
14 amount due, the owggr”f;{;xy recoverl\ix:\ﬁeyg\i‘ﬂ'erence from the prime contractor. This
15 subsection doe’sfn“ég*apply if the lien is the rgﬁk\c\)\f: the failure of the owner to pay the
16 5; prime contré/(éftzor, if the prime contractor’s lien is??‘rg\(cﬁsputed amount with the//
17 Z\ owner, or if the lien is ﬁled kfy_pf‘n(’the{?,f?ﬁ%929&{?}9!29;.“ . ,,./ |
18 o S;C;;N”(; 779.06 (4) of the statutes is created to read:

19 779.06 (4) After a lien claim that has been filed under sub. (1) is served upon
20 the owner of the property on which the lien is placed, the owner may serve upon the
21 lien claimant a written demand that the claimant commence an action to determine

22 the validity of the lien. If the lien claimant fails to commence an action to determine
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SECTION 6

the validity of the lien within 90 days after being served the written demand, the lien
is forfeited.

SECTION 7. 779.15 (3) of the statutes is amended to read:

779.15 (8) If a valid lien exists under sub. (1) and the prime contractor dees-net
dispute admits the claim within 30 days after service on the prime contractor of the
notice provided in sub. (2), by serving written notice on the debtor state, county, town,
or municipality and the lien claimant, the amount claimed shall be paid over to the
claimant on demand and charged to the prime contractor pursuant to sub. (1). If the

prime contractor disputes does not admit the claim within 30 days after service on

the prime contractor of the notice provided in sub. (2), the right to a lien and to the

moneys in question shall be determined in an action brought by the claimant or the
prime contractor. If the action is not brought within 3 months from the time the
notice required by sub. (1) is served, and notice of bringing the action filed with the
officer with whom the claim is filed, the lien rights are barred. During the period that

a claim is disputed under this égéection, the state, county, town, or municipality

may _continue to make scheduled or progress payments to the prime contractor

provided that the state, county, town, or municipality withholds sufficient funds to

pay the claim.

SEcCTION 8. Initial applicability.
(1) This act first applies to contracts entered into on the effective date of this

subsection.
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insert anl:

Current law allows a person who provides services or goods to improve land,
such as building a home, to have a claim against the land owner for the person’s cost
of providing the services or goods (a construction lien) if the person follows certain
procedures, including providing notice of the claim to the owner. The person can then
file a construction lien with the clerk of circuit court, who is required to keep a
judgment and lien docket.

Currently, the notice requirement dofles not apply if a person provides services
or goods for an improvement to land that is wholly residential in character and
involves more that @ family living units, or is partially or wholly nonresidential (a
commercial project). In addition, certain other persons are not required to give notice
of his or her claim to the land owner to maintain the right to a construction lien,
including a person other than a prime contractor who works on an improvement on
which the prime contractor is not required to give notice.

This bill limits those who do not have to give notice of his or her claim to
maintain the right to a construction lien for a commercial project to prime
contractors and other claimants who have a contract with the prime contractor.

urrently, those person)who are not prime contractors and who are required to
give notice to the land owner to maintain the right to a construction lien must serve
the written notice on the owner or authorized agent within 60 days after providing
the first services or goods. Ror

This bill continues that requirement if the improvement involves @ family units
or fewer and is wholly residential in character. However, under the bill, if the
improvement involves a commercial project, the persons who are required to give
notice of a claim to maintain the right to a construction lien must serve the written
notice on the owner or authorized agent within 45 days after providing the first
services or goods.

Currently, no action may be maintained to enforce a construction lien unless the
lien claimant files a claim for the lien with the office of the clerk of ¢ircuit court within / astk
® months from the date that the services or goods Were@mﬁt—}ﬁ;—/

ommences an action within @ years of filing the claim. Current law requires the lien
claimant to notify the owner of the land that he or she intends to file the claim for
a lien. The lien claimant is also required under current law to serve a copy of the
claim for a lien within 30 days after the filing of the lien claim.

Under this bill, after the lien is filed, the land owner may serve the lien claimant
with a written demand that the lien claimant bring an action to determine the
validity of the lien. Under the bill, if the lien claimant fails to bring that action within
90 days after being served with the demand, the lien is forfeited.

Under current law, certain contract, payment, and performance assurance
requirements exist for contracts involving public improvements and public works.
Liens may also be obtained for those improvements if certain notice requirements
are met. Currently, if the notice requirements are met, and the prime contractor does
not dispute the claim within 30 days after service of notice of the claim by notifying
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the public agency and the lien claimant, the public agency is required to pay the
amount of the claim and charge that amount to the prime contractor. If the prime
contractor disputes the claim, current law requires the commencement of an action
by the claimant or prime contractor to determine the validity of the claim.

This bill requires that if a valid lien exists regarding public improvements or
public works, and the prime contractor admits the claim within 30 days after service
of notice of the claim by notifying the public agency and the lien claimant, the public
agency is required to pay the amount of the claim and charge that amount against
what is owed to the prime contractor. If the prime contractor does not admit the claim
within 30 days after receipt of the notice, this bill requires the commencement of an
action by the claimant or prime contractor to determine the validity of the claim. In
addition, under the bill, during the period that a claim is disputed the public agency
may continue to make payments to the prime contractor provided the public agency
withholds sufficient funds to pay the claim.
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January 24, 2014

Please review the analysis to see if it adequately explains the bill.

Robert Nelson

Senior Legislative Attorney

Phone: (608) 266-9739

E-mail: robert.nelson@legis.wisconsin.gov




Nelson, Robert

M
From: Harriman, Amy
Sent: Monday, January 27, 2014 11:14 AM
To: Nelson, Robert
Ce: Handrick, Diane; Jim Boullion <jboullion@agcwi.org> (jboullion@agcwi.org)
Subject: Need a /2 for 3639

Bob-

I hate to ask you this, but could we get 5 words added to the bill? This would be, “Or any other interested party”. This is
on page 5, section 5, line 12. So it would read:
After a lien claim that has been filed under sub. (1) is served upon the owner of the property on which the lien is
placed, the owner, “Or any other interested party”, may serve upon the lien claimant a written demand that the
claimant commence an action to determine the validity of the lien.

Let me know if you have questions. Thanks again for being so patient!
Thanks,
Amy Harriman

Senator Luther Olsen

14" Senate District

608-266-0751
amy.harriman@legis.wisconsin.gov
Senator Olsen on Facebook
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2013 BILL

1 AN ACT ¢to repeal 779.02 (1) (e); to renumber and amend 779.02 (2) (b); to
2 amend 779.02 (1) (¢c) and 779.15 (3); and to create 779.02 (2) (b) 2. and 779.06
3 (4) of the statutes; relating to: procedures to preserve and determine the
4 validity of certain liens and to make payments to prime contractors of public
5 works contracts.

Analysis by the Legislative Reference Bureau

Current law allows a person who provides services or goods to improve land,
such as building a home, to have a claim against the land owner for the person’s cost
of providing the services or goods (a construction lien) if the person follows certain
procedures, including providing notice of the claim to the owner. The person can then
file a construction lien with the clerk of circuit court, who is required to keep a
judgment and lien docket. '

Currently, the notice requirement does not apply if a person provides services
or goods for an improvement to land that is wholly residential in character and
involves more that four family living units, or is partially or wholly nonresidential
(a commercial project). In addition, certain other persons are not required to give
notice of his or her claim to the land owner to maintain the right to a construction
lien, including a person other than a prime contractor who works on an improvement
on which the prime contractor is not required to give notice.

This bill limits those who do not have to give notice of his or her claim to
maintain the right to a construction lien for a commercial project to prime
contractors and other claimants who have a contract with the prime contractor.
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Currently, those persons who are not prime contractors and who are required
to give notice to the land owner to maintain the right to a construction lien must serve
the written notice on the owner or authorized agent within 60 days after providing
the first services or goods.

This bill continues that requirement if the improvement involves four family
units or fewer and is wholly residential in character. However, under the bill, if the
improvement involves a commercial project, the persons who are required to give
notice of a claim to maintain the right to a construction lien must serve the written
notice on the owner or authorized agent within 45 days after providing the first
services or goods.

Currently, no action may be maintained to enforce a construction lien unless the
lien claimant files a claim for the lien with the office of the clerk of circuit court within
six months from the date that the services or goods were last provided and then
commences an action within two years of filing the claim. Current law requires the
lien claimant to notify the owner of the land that he or she intends to file the claim
for a lien. The lien claimant is also required under current law to serve a copy of the
claim for a lien within 30 days after the filing of the lien claim. _ ,,~ <4z » s

Under this bill, after the lien is filed, the land owner mMay serve the lien claimant
with a written demand that the lien claimant bring ‘an action to determine the
validity of the lien. Under the bill, if the lien claimant fails to bring that action within
90 days after being served with the demand, the lien is forfeited.

Under current law, certain contract, payment, and performance assurance
requirements exist for contracts involving public improvements and public works.
Liens may also be obtained for those improvements if certain notice requirements
are met. Currently, if the notice requirements are met, and the prime contractor does
not dispute the claim within 30 days after service of notice of the claim by notifying
the public agency and the lien claimant, the public agency is required to pay the
amount of the claim and charge that amount to the prime contractor. If the prime
contractor disputes the claim, current law requires the commencement of an action
by the claimant or prime contractor to determine the validity of the claim.

This bill requires that if a valid lien exists regarding public improvements or
public works, and the prime contractor admits the claim within 30 days after service
of notice of the claim by notifying the public agency and the lien claimant, the public
agency is required to pay the amount of the claim and charge that amount against
what is owed to the prime contractor. If the prime contractor does not admit the claim
within 30 days after receipt of the notice, this bill requires the commencement of an
action by the claimant or prime contractor to determine the validity of the claim. In
addition, under the bill, during the period that a claim is disputed the public agency
may continue to make payments to the prime contractor provided the public agency
withholds sufficient funds to pay the claim.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

N %_"C'féc
fart
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BILL SECTION 1

SEcCTION 1. 779.02 (1) (¢) of the statutes is amended to read:

779.02 (1) (c) By any prime contractor or any lien claimant that has a contract

with the prime contractor performing, furnishing, or procuring labor, services,
materials, plans, or specifications for an improvement in any case where more than
4 family living units are to be provided or added by such work of improvement, if the
improvement is wholly residential in character, or in any case where the
improvement is partly or wholly nonresidential in character.

SECTION 2. 779.02 (1) (e) of the statutes is repealed.

SECTION 3. 779.02 (2) (b) of the statutes is renumbered 779.02 (2) (b) 1. and
amended to read:

779.02 (2) (b) 1. Every For an improvement in any case where 4 family units

or fewer are to be provided or added and the improvement is wholly residential in

character, every person other than a prime contractor who performs, furnishes, or
procures labor, materials, plans, or specifications for an improvement shall have the
lien and remedy under this subchapter only if within 60 days after performing,
furnishing, or procuring the first labor, services, materials, plans, or specifications
the person serves a written notice, in 2 signed copies, on the owner or authorized
agent at the last—known post-office address. The owner or agent shall provide a copy
of the notice received, within 10 days after receipt, to any mortgage lender who is
furnishing or is to furnish funds for construction of the improvement to which the
notice relates. The notice to the owner shall be in substantially the following
language, with blanks accurately filled in: “As a part of your construction contract,
your prime contractor or claimant has already advised you that those who perform,
furnish, or procure labor, services, materials, plans, or specifications for the work will

be notifying you. The undersigned first performed, furnished, or procured labor,
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BILL SECTION 3
services, materials, plans, or specifications on .... (give date) for the improvement
now under construction on your real estate at .... (give legal description, street
address or other clear description). Please give your mortgage lender the extra copy
of this notice within 10 days after you receive this, so your lender, too, will know that
the undersigned is included in the job”.

SECTION 4. 779.02 (2) (b) 2. of the statutes is created to read:

779.02 (2) (b) 2. For an improvement in any case where more than 4 family
units are to be provided or added if the improvement is wholly residential in
character, or in any case where the improvement is partly or wholly nonresidential
in character, every person other than a prime contractor, or lien claimant who has
a contract with the prime contractor, who performs, furnishes, or procures labor,
materials, plans, or specifications for an improvement shall have the lien and
remedy under this subchapter only if within 45 days after performing, furnishing,
or procuring the first labor, services, materials, plans, or specifications the person
serves a written notice on the owner or authorized agent at the last—-known
post—office address. The owner or agent shall provide a copy of the notice received,
within 10 days after receipt, to any mortgage lender who is furnishing or is to furnish
funds for construction of the improvement to which the notice relates. The notice to
the owner shall be in substantially the following language, with blanks accurately
filled in:

TO: (Name and address of property owner, property owner’s designee, or prime
contractor) ....

Please take notice that the undersigned is furnishing to: (Name and address of

other contracting party) .... labor and materials for: (Describe type of work) .... in
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1 connection with the improvement of the real property located at (Address of property
2 being improved, including county) ....
3 THIS IS NOT A LIEN. THIS NOTICE IS REQUIRED BY WISCONSIN
4 LIEN LAW.
5 (Name and address of party furnishing notice) ....
6 By: (Name and title of person signing notice) ....
7 (Address of person signing if different from address of party furnishing notice)
8
9 (Date) .... (Signature) ....

10 SECTION 5. 779.06 (4) of the statutes is created to read:

779.06 (4) After a lien claim that has been filed under sub. (1) is serv%d cl/lpon
ed g4,

11
| - or an 27her (A /fer"es
% @ the owner of the property on which the lien is placed, the ownex)may serve upon the

13 lien claimant a written demand that the claimant commence an action to determine
14 the validity of the lien. If the lien claimant fails to commence an action to determine
15 the validity of the lien within 90 days after being served the written demand, the lien

16 is forfeited.

17 SECTION 6. 779.15 (3) of the statutes is amended to read:

18 779.15 (3) If a valid lien exists under sub. (1) and the prime contractor dees-not
19 dispute admits the claim within 30 days after service on the prime contractor of the
20 notice provided in sub. (2), by serving written notice on the debtor state, county, town,
21 or municipality and the lien claimant, the amount claimed shall be paid over to the
22 claimant on demand and charged to the prime contractor pursuant to sub. (1). If the
23 prime contractor disputes does not admit the claim within 30 days after service on

24 the prime contractor of the notice provided in sub. (2), the right to a lien and to the

25 moneys in question shall be determined in an action brought by the claimant or the
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BILL ‘ SECTION 6
prime contractor. If the action is not brought within 3 months from the time the
notice required by sub. (1) is served, and notice of bringing the action filed with the
officer with whom the claim is filed, the lien rights are barred. During the period that

a claim is disputed under this section, the state, county, town, or municipality may

continue to make scheduled or progress payments to the prime contractor provided

that the state, county, town, or municipality withholds sufficient funds to pay the
claim.

SECTION 7. Initial applicability.

(1) This act first applies to contracts entered into on the effective date of this

subsection.

(END)
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Please Jacket LRB -3639/2 for the ASSEMBLY.

0 U
From: Handrick, Diane

Sent: Tuesday, February 04, 2014 4:22 PM

To: LRB.Legal

Subject: RUSH Review: LRB -3639/2 Topic: Procedures for liens

Importance: High

Thank you!



