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Ssary, Aaron

From: Castillo, Cecely

Sent: Thursday, December 05, 2013 12:11 PM

To: Gary, Aaron

Subject: Rep. Hintz drafting request

Attachments: 10-31-13 Changes to WCA & debt collection.docx
Aaron,

Attached is a memo that was drafted by students at the Wisconsin Consumer Protection law clinic. We asked them to
lay out their recommended changed regarding debt collection under the WCA. Rep. Hintz would like to have a bill
drafted that would make these changes.

Please let us know if you have any questions.
Thank you,

Cecely Castillo

Office of Rep. Gordon Hintz
54th Assembly District
608-266-2254

cecely.castillo@legis. wisconsin.gov




To: Representative Gordon Hintz
From: Sarah Orr, Steve Curry, Alex Lewein, Consumer Law Clinic
Date: November 4, 2013

RE: Suggested Changes to Wisconsin Consumer Act
I.  Overall Changes to WCA

A. Provide statutory right to jury trial in claims arising under Wisconsin
Consumer Act (§§8421 - 429).
Currently there is no guarantee for a jury trial. Different courts rule
different ways, and this uncertainty results in the loss of thousands of
dollars fighting over this issue. This bill should settle the argument to
say there is a right to a jury trial.

B. Higher statutory damages - right now, even when a consumer wins a case
against the most abusive debt collection harassment practices, there is a cap
of $1,000 in statutory damages. This hardly serves as a disincentive to debt
collection agencies or lenders. To account for inflation since 1971, when the
WCA was originally passed, maximum statutory damages should be
$5,591. The statutory damages should be amended to reflect inflation.
Going forward, statutory damages should be adjusted to keep pace with
future inflation.

A different way to achieve this goal could be to allow statutory
damages related to each type of conduct set forth in the statute Right
now, judges often only apply the statutory damage once, even if there
are multiple violations.

C. Wis. Stat. § 425.109
Pleadings requirements should include debt collectors.

lI.  Changes to Debt Collection Wis. Stat. § 427
A. A debt collector may only provide the following information on the exterior of
the envelope in written communication to debtors: reference to debtor by
name, address and telephone number; reference to debt collector by address
and business name if such name does not indicate that it is in the debt
collections business.

B. Prohibit debt collectors from communicating through postcards.

C. Require lenders and creditors to collect certain information, give it to
consumers on demand, and pass on the following records to debt buyers.

D. Incorporate the following into the statute:



1. No person shall attempt to collect on a consumer debt without
obtaining reasonable verification that the debtor owes the debt in the
amount claimed, which shall include:

a. Complete, authenticated documentation that the person attempting
collection is the owner of the specific debt instrument or account at
issue; and

b. Reasonable verification of the debtor’s liability and the amount of
the debt allegedly owed by the debtor. For purposes of this
subparagraph, reasonable verification shall include:

(i) documentation of the name of the original creditor;

(ii) the name, last address, date of birth and last four digits of the
Social Security Number of the debtor as it appeared on the original
creditor’s records;

(iii) the debtor s last account number with the original creditor;

(iv) the date that the debt was incurred, and the date and amount of
the last payment by the consumer toward the debt; in the case of
credit, the date that the debt was incurred shall be the last
extension made for the purchase of goods or services, for the lease
of goods, or as a loan of money;

(v) a copy of the signed contract, signed application, or other
documents that provides evidence of the consumer’s liability and
the terms thereof; and

(vi) an itemized accounting of the amount claimed to be owed,
including the amount of the principal; the amount of any interest,
fees or charges; and whether the charges were imposed by the
original creditor, a debt collector, or a subsequent owner of the
debt. If the debt arises from a credit card, the account shall include
copies of the last twenty four periodic statements required by the
Truth in Lending Act, 15 U.S.C. § 1637(b), that evidence the
transactions, purchases, fees and charges that comprise the debt.

2. Copies of actual business records containing the above documentation
shall be provided to the consumer, upon request, within [30] days of
such request.

3. Any seller of a consumer debt, whether the original creditor or a debt
buyer, shall provide the following to the buyer or assignee when selling
the debt:

a. the documentation listed in subsection (a); and

b. (a statement disclosing:
(i) whether the consumer has disputed or asserted any defenses to
any portion of the debt, and notes or recordings of all related
communications;
(i) any validation, or lack thereof, that the seller has provided the
consumer pursuant to the federal Fair Debt Collection Practices
Act[and if applicable, any state or local debt collection practices



act], or has received from the original creditor or previous seller in
response to a dispute or request for validation by the consumer,
(iii) whether any settlement has been reached concerning any
portion of the debt;

(iv) whether the debt is within the statute of limitations

(v) whether the consumer is or has been represented by an
attorney and the attorney’s contact information;

(vi) whether the consumer has informed the collector that a time or
place is inconvenient to the consumer for communication;

(vii) whether the debt has been discharged or listed in bankruptcy;
(viii) any illness or disability claimed by the consumer or known to
the seller of the debt;

(ix) whether the consumer has a disability, is over age 62, oris a
limited English speaker;

(x) whether the consumer is or has been a service member at any
time since the formation of the contract; or

(xi) whether the consumer is known to receive income that is
exempt from garnishment or attachment.
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Analysis by the Legislative Reference Bureau

ADD INSERT ANAL-A
ADD INSERT ANAL-B

(no Q{V> The bill also provides that an aggrieved party is entitled to request a jury trial
in any action to enforce a right or obligation under the WCA.

Under current law, provisions of the WCA also regulate debt collectors and debt
collection practices in connection with the collection of obligations arising from
consumer transactions. A consumer transaction is a transaction in which one or
more of the parties is a customer for purposes of that transaction. A debt collector
is defined as any person engaging, directly or indirectly, in debt collection. Debt
collection is defined as any action, conduct, or practice of soliciting claims for
collection or collecting claims alleged to be owed or due a merchant by a customer.
A claim is defined as any obligation or alleged obligation arising from a consumer
transaction.

Under current law, the WCA prohibits certain practices in connection with debt
collection. In attempting to collect an alleged debt arising from a consumer credit
transaction or other consumer transaction where there is an agreement to defer
payment, a debt collector may not, among other things: 1) use or threaten force or
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violence; 2) threaten criminal prosecution; 3) disclose or threaten to disclose false
information about the customer’s credit worthiness; 4) with exceptions,
communicate with the customer’s employer; 5) disclose or threaten to disclose
information affecting the customer’s reputation, except to a person who has a
legitimate business need for it; 6) engage in threatening or harassing conduct, which
may include communications with such frequency or at such unusual hours at to be
expected to threaten or harass the customer; 7) use obscene or threatening language;
or 8) use a communication which simulates legal or judicial process or which gives
the appearance of being authorized by a government agency. A person who is injured
by a violation of any of these prohibitions may recover actual damages, including for
emotional distress or mental anguish, and a penalty ranging from $100 to $1,000.
This bill adds to this list of prohibited practices by a debt collector and also
imposes certain requirements on a debt collector. Under the bill, a debt collector may
not communicate with a customer through a postcard or, in written communications
to the customer, place information on the exterior of an envelope except the
customer’s name, address, and telephone number, the debt collector’s address, and,
if the debt collector’s business name does not indicate that it is in the debt collection
business, its business name. In addition, a debt collector may not attempt to collect
the debt without obtaining reasonable verification that the customer owes the
debt in the amount claimed. Under the bill, reasonable verification must include
obtaining certain business records or business records that contain certain
information. These business records must include complete, authenticated
documentation that the debt collector, or person on whose behalf the debt collector
is acting, is the owner of the specific debt instrument or account at issue. These
business records must also contain the date that the debt was incurred, the date and
amount of the last payment by the customer, and an itemized accounting of the
amount claimed to be owed, including, if the debt arises from a credit card, copies of
the last 24 periodic statements on the account. Upon request by the customer, a debt

collector must provide to the customer, within 30 days of the request, copies of all of

these business records that the debt collector is required to obtain. The bill also
requires any person who sells or assigns a debt or claim to provide to the buyer or
assignee, at the time of the sale or assignment, specified documentation and a
statement disclosing specified information.

Under the bill, a person who is injured by a violation of any of the prohibitions
related to debt collection may recover, in addition to actual damages, a penalty of
$5,590, which amount is adjusted for inflation every two years.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

ADD INSERT TEXT A
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SECTION 1
1 SECTION 1. 425.301 (title) of the statutes is amended to read:
2 425.301 (title) Remedies to be liberally administered; jury trials.
3 e B cészzég%sli)?égmagggés()al%&%af Btlfngo?saé;oéﬁtes is amended to read:
4 425.301 (2) Any right or obligation declared by chs. 421 to 427 is enforceable
5 by action unless the provision declaring it specifies a different and limited effect. In
6
7 shall be entitled to a trial by jury upon timely r st.

History: 1971 c. 239; 1975 c. 407; 1979 c. 89; 1985 a. 256; 1999 a. 31; 2009 a. 405.

SECTION 3. 427.104 (1) (n) and (o) of the statutes are created to read:

9 427.104 (1) (n) In any written communication to the customer, place any

10 information on the exterior of the envelope except the following:

11 1. The customer’s name, address, and telephone number.

12 2. The debt collector’s address and its business name if this name does not

13 indicate that it is in the debt collection business. /»:{?ZY

14 (o) Communicate with a customer through a postcard. /J\ (L{ ) pnd L~
SECTION 4. 427.104 (3)/(of the statutes M | toread: dfa
- M) (a) In attempting to collect an alleged debt arising from a consumer

17 credit transaction or other consumer transaction, including a transaction primarily

18 for an agricultural purpose, where there is an agreement to defer payment, a debt

7 N ’ v
@ collector may not attempt to collect @":he debt without obtaining reasonable

20 verification that the customer owes the debt in the amount claimed.
21 (b) For purposes of par. (a), reasonable verification shall include obtaining

22 business records that constitute or contain all of the following:
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SECTION 4

1 1. Complete, authenticated documentation that the debt collector, or person on

2 whose behalf the debt collector is acting, is the owner of the specific debt instrument

3 or account at issue.

4 2. The name of the original merchant.

5 3. The name, last known address, date of birth, and last four digits of the social

6 security number of the customer as it appeared on the original merchant’s records.

7 4. The customer’s last account number with the original merchant.

8 5. The date that the debt was incurred, and the date and amount of the last

9 payment by the customer toward the debt. For purposes of this subdivision, in the
10 case of credit, the date that the debt was incurred shall be the last extension made
11 for the purchase of goods or services, for the lease of goods, or as a loan of money.
12 6. A copy of the signed contract, signed application, or other documents that
13 provide evidence of the customer’s obligation and the terms of the customer’s
14 obligation.
15 7. An itemized accounting of the amount claimed to be owed, including the
16 amount of the principal; the amount of any interest, fees, or charges; and whether
17 the charges were imposed by the original merchant, a debt collector, or a subsequent
18 owner of the debt. If the debt arises from a credit card, the account shall include
19 copies of the last 24 periodic statements required by the federal Truth in Lending Act,
20 15 USC 1637 (b), that evidence the transactions, purchases, fees, and charges that

comprise the debt.

) Upon request by the customer, a debt collector shall provide to the customer, 3
within 30 days of the est, copies of business records described in sub. (1)) (b).
Mﬁ;né‘%’? sells or assigns a debt or claim shall provide to the buyer

or assignee, at the time of the sale or assignment, all of the following:
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(a)/)mmentation identified in sub. (1)) (b) 1.

(b) A statement disclosing all of the following:

1. Whether the customer has disputed or asserted any defenses to any portion
of the debt or claim, and notes or recordings of all related communications.

2. Any validation, or lack of validation, that the seller or assignor has provided

cechion €90k _ _ 16925

the customer underIthe federal Fair Debt Collection Practices Act, 15 USC or
has received from the original merchant or previous seller or assignor in response to
a dispute or request for validation by the customer.

3. Whether any settlement has been reached concerning any portion of the debt
or claim.

4. Whether the debt or claim is within the statute of limitations.

5. Whether the customer is or has been represented by an attorney and, if so,
the attorney’s contact information.

6. Whether the customer has informed a debt collector that a time or place is
inconvenient to the customer for communication.

7. Whether the debt or claim has been discharged or listed in bankruptcy.

8. Any illness or disability claimed by the customer or known to the seller or
assignor of the debt or claim.

9. Whether the customer has a disability, is over the age of 62, or has limited
English language ability.

10. Whether the customer is or has been a service member at any time since
the debt was incurred or claim arose.

11. Whether the customer is known to receive income that is exempt from
garnishment or attachment.

SECTION 5. 427.105 (1) of the statutes is amended to read:
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SECTION 5

1 427.105 (1) A person injured by violation of this chapter may recover actual

2 damages and the penalty provided in §-425.304 sub. (1m); but notwithstanding any -

3 other law actual damages shall include damages caused by emotional distress or

4 mental anguish with or without accompanying physical injury proximately caused

5 by a violation of this chapter.

History: 1971 c. 239; 1991 a. 316; 2005 a. 255.
N 6 SECTION 6. 427.105 (1m) of the statutes is created to read:

7 427.105 (1m) (a) A person who commits a violation of this chapter is liable to

8 the customer in the amount of $5,590, as adjusted under par. (b).

9 (b) 1. In this paragraph, “consumer price index” means the U.S. consumer price
10 index for all urban consumers, U.S. city average, as determined by the U.S.
11 department of labor.

@ 2. On July 1 of each even—-numbered yeal;\beginning on July 1, 2016, the
13 administxgtor shall make a calculation of the pércentage difference between the
14 consumer price index for the 12-month period ending on December 31 of the
15 preceding year and the consumer price index for the 12-month period ending on
16 December 31 of the year that is 2 years before the preceding year and, if this
17 percentage difference is a positive number, shall make a calculation of the dollar
18 amount specified under par. (a) as adjusted by this percentage difference, rounded
19 to the nearest multiple of $10. The administrator shall notify the legislative
20 reference bureau of these calculated amounts, and the legislative reference bureau
21 shall publish these calculated amounts in the Wisconsin administrative register
22 under s. 35.93. If the calculated percentage difference is a positive number, then on

‘: of the Wisconsin administrative register, the amount under par. (a)

is adjusted to reflect the calculated adjusted amount, as published.

the
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SECTION 7

SEcTION 7. Initial applicability. /

(1) The treatment of sections 425.109 (1) (intro.), (b), (d), (f), and (h) and (2) and
425.301 (2) of the statutes first applies to actions commenced on the effective date
of this subsection. B

(2) The treatment of section 427.105 (1) and (11;/1) of the statutes first applies
to violations committed on the effective date of this subsection.

v

(END)



1 AN ACT to renumber and amend 425.109 (1) (d); to amerd 425,105 (2), 425.109
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Analysis by the Legislative Reference Bureaw ___ —————

Under current law, a consumer credit transaction in which the amount financed
is $25,000 or less, and which is entered into for personal, family, or household
purposes, is generally subject to the Wisconsin Consumer Act (WCA). A consumer
credit transaction means a transaction between a merchant and a customer in which
property, services, or money is acquired on credit and the customer’s obligation is
payable in installments or a finance charge may be imposed. A merchant is defined
to include, among others, a creditor or a seller of property on credit and expressly
includes such a creditor’s or seller’s assignee or successor. A customer is a person,
other than an organization, who seeks or acquires property, services, money, or credit
for personal, family, or household purpose creditor 1s delined as a merchant who
regularly engages in consumer credit transactions or in arranging for the extension
of consumer credit by, or procuring consumer credit from, third persons. A consumer
dit transaction may involve a consumer credit sale, a consumer loan, a consumer

lease, or a transaction pursuant to an open—end W - plant—
i @_@n\; nsumer-credit extended on an-actoun ““the.creditor muy-permit

N o (;n«wi{h /03/16”-71—0 Aot
;;.- (USMG//‘/ involuiing ot J / ,9;_4/{2{,62&

b o~ ' /1 !
( c,j; a C/(gd,“f a(;?})‘ / Q@f(éiﬂw%\,{m\r ﬁ%r;tuwu/ i




2013 - 2014 Legislature -2- LRB-3993/1
. ARG:kjf&jld:rs
BILL

M N — — s

the customer to-make purchases or obtain loans from tlm bo tipe, di TS j
editor or indirectly by Wedit card or other S 4 o . \
hoice of paying the balgrcé in full or in instal r

imposed by Ahe creditor on the id bz
\treated the transaction as open—énd~Consumer credis : _
{equired nder the federal Consumer-Gredit-Protection Act, —
<~ Under current law, the WCA includes requirements for a credltor or merchant
| to satisfy to enforce rights arising from a consumer credit transaction, including
| pleading requirements for a complaint filed by a creditor to enforce these rights.
/ Among the information that must be included in such a complaint, the creditor must:
identify the consumer credit transaction; describe any collateral sought to be
recovered; specify the facts constituting the customer’s alleged default; identify the
actual or estimated amount of money that the creditor is entitled to recover and the
figures necessary for computation of this amount; and include an accurate copy of the
writings evidencing the transaction except that, for a claim arising under an
open-end credit plan, the creditor may substitute a statement that the creditor will,
upon request, provide copies of the writings evidencing the customer’s obligation.
A judgment may not be entered on a complaint that fails to comply with these
pleading requlrement:_tgf‘or a claim arising U edit plan, on |
| writtenrequest-by tomer; the creditor must submit accurafe copies to. t/he \
| customer an/d the court of writings evidencing any transaction on-which the claim is "
not be entered for the-creditor unless the creditor dees so ?
Il modifies the pleading requnremen‘m cases. First, under E\
ese pleading reqmrements apply to a merchdnt rather than a cred‘itor

ired to plead the amount owed by the custo,mér Under the bill, the
ify the actual or estimated amount ofmoney alleged to be due
to the merchant on a.date certain after the custemer’s default, and include a
breakdown of all charges;interest, and payments occurring after this date certain.
If the claim arises under an n-end credit-plan, the amount alleged to be due on
a date certain must be reflected in_a billing statement addressed to the customer.
Third, the bill specifies that, for a claim arising under an open-end credit plan in
which the merchant has not attached the complaint copies of the writings
evidencing the customer’s obligation and the eustomer has requested these copies,
the merchant’s obligation toprovide these copies 15-satisfied if the merchant provides
the customer and court with a copy of the last b1ﬁhg statement addressed to the
customer reflecting the total outstanding balance on the
time this billing statement was issued. The merchant may also-satisfy its obligation
by attaching ebpies of this billing statement to the complaint. Fourth, under the bill,
the merchant’s failure to comply with these requirements related topleading and

merchant is req
merchant must ide

stomer’s account at the
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L.L. C v. Michaud, 2006 WI App 164, 295 Wis. 2d 585, 721 N. W, 2d 718 the Wisconsin
Court of Appeals held that, because the WCA does not refer to an assi
i creditor, thefBleading requirements do not apply to an assignee. {This

oree

bill amends the
% WCA to specify that thegpleading requirements do apply to an assignee of a creditor.
e \
The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 425.109 (1) (intro.), (b), (d), (f) and (h) and (2) of the statutes are
amended to read:
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425.109 (1) (intro.) A complaint by a creditor or its assignee to enforce any
cause of action arising from a consumer credit transaction shall include all of the
following:

(b) A description of the collateral or leased goods, if any, which the creditor or
assignee seeks to recover or has recovered.

(d) The actual or estimated amount of U.S. dollars or of a named foreign
currency that the creditor or assignee alleges he or she is entitled to recover and the
figures necessary for computation of the amount, including any amount received
from the sale of any collateral.

(f) Except in an action to recover goods subject to a consumer lease, the
estimated amount of U.S. dollars or of a named foreign currency of any deficiency
claim which may be available to the creditor or assignee following the disposition of
any collateral recovered subject to the limitations of s. 425.209 or which the creditor
or assignee seeks to recover and which the creditor or assignee intends to assert
subject to the limitations of s. 425.210 if the customer fails to redeem the collateral.

(h) An accurate copy of the writings, if any, evidencing the transaction, except
that with respect to claims arising under open—end credit plans, a statement that the
creditor or assignee will submit accurate copies of the writings evidencing the
customer’s obligation to the court and the customer upon receipt of the customer’s
written request therefor on or before the return date or the date on which the
customer’s answer is due.

(2) Upon the written request of the customer, the creditor or its assignee shall
submit accurate copies to the court and the customer of writings evidencing any

transaction pursuant to an open—end credit plan upon which the creditor’s claim, or
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( ' ASSEMBLY BILL 442 SECTION 1

the claim of the creditor’s assignee, is made and judgment may not be entered for the
creditor or assignee unless the creditor or assignee does so.

(END)
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1
2
3
4 INSERT 5-1:
5 ( y ?‘”) Complete, authenticated documentation that the person is the oWner of the
6 debthinstrument, acco@ or claim at issue.
7 \Q
8 INSERT 6-23: 2.
@ ( no (ﬂ> date of publication, as defined in s. 2@{;2 (D),
10
11 INSERT 7-6: e

= (g) The treatment of section 427.104 (5) of the statutes first applies to debts or

claims sold or assigned on the effective date of this subsection.

SEecTioN 1. Effective date.

ﬁ:‘) This act takes effect on the first day of the 4th month beginning after
publication.

17

18



Gag, Aaron

From: Castillo, Cecely

Sent: Wednesday, February 19, 2014 3:12 PM
To: Gary, Aaron

Subject: Rep. Hintz drafts

Rep. Hintz is ready to introduce 3 bills that we had you draft the preliminary drafts for:
e LRB3775
o UNNSGEs
o | By

Cecely Castillo

Office of Rep. Gordon Hintz

54th Assembly District
608-266-2254

cecely .castillo@legis.wisconsin.gov



" e
State of Wisconsin : %

2013 - 2014 LEGISLATURE

o amend 425.109 (1) (intro.), (b), (d), (f) and (h) and (2), 425.301 (title),
425.301 (2) and 427.105 (1); and to create 427.104 (1) (n) and (o), 427.104 (3),
(4) and (5) and 427.105 (1m) of the statutes; relating to: litigation procedure,

and debt collection, under the Wisconsin Consumer Act.

Analysis by the Legislative Reference Bureau

Under current law, a consumer credit transaction in which the amount financed
is $25,000 or less, and which is entered into for personal, family, or household
purposes, is generally subject to the Wisconsin Consumer Act (WCA). A consumer
credit transaction means a transaction between a merchant and a customer in which
property, services, or money is acquired on credit and the customer’s obligation is
payable in installments or a finance charge may be imposed. A merchant is defined
to include, among others, a creditor or a seller of property on credit and expressly
includes such a creditor’s or seller’s assignee or successor. A customer is a person,
other than an organization, who seeks or acquires property, services, money, or credit
for personal, family, or household purposes or, with respect to debt collection, for
agricultural purposes. A creditor is defined as a merchant who regularly engages in
consumer credit transactions or in arranging for the extension of consumer credit by,
or procuring consumer credit from, third persons. A consumer credit transaction
may involve a consumer credit sale, a consumer loan, a consumer lease, or a
transaction pursuant to an open—end credit plan (usually involving use of a credit
card).

Under current law, the WCA includes requirements for a creditor or merchant
to satisfy to enforce rights arising from a consumer credit transaction, including
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pleading requirements for a complaint filed by a creditor to enforce these rights.
Among the information that must be included in such a complaint, the creditor must:
identify the consumer credit transaction; describe any collateral sought to be
recovered; specify the facts constituting the customer’s alleged default; identify the
actual or estimated amount of money that the creditor is entitled to recover and the
figures necessary for computation of this amount; and include an accurate copy of the
writings evidencing the transaction except that, for a claim arising under an
open—end credit plan, the creditor may substitute a statement that the creditor will,
upon request, provide copies of the writings evidencing the customer’s obligation.
A judgment may not be entered on a complaint that fails to comply with these
pleading requirements.

In Rsidue, L.L.C. v. Michaud, 2006 WI App 164, 295 Wis. 2d 585, 721 N.W. 2d
718, the Wisconsin Court of Appeals held that, because the WCA does not refer to an
assignee of a creditor, these pleading requirements do not apply to an assignee.

This bill amends the WCA to specify that these pleading requirements do apply
to an assignee of a creditor. The bill also provides that an aggrieved party is entitled
to request a jury trial in any action to enforce a right or obligation under the WCA.

Under current law, provisions of the WCA also regulate debt collectors and debt
collection practices in connection with the collection of obligations arising from
consumer transactions. A consumer transaction is a transaction in which one or
more of the parties is a customer for purposes of that transaction. A debt collector
is defined as any person engaging, directly or indirectly, in debt collection. Debt
collection is defined as any action, conduct, or practice of soliciting claims for
collection or collecting claims alleged to be owed or due a merchant by a customer.
A claim is defined as any obligation or alleged obligation arising from a consumer
transaction.

Under current law, the WCA prohibits certain practices in connection with debt
collection. In attempting to collect an alleged debt arising from a consumer credit
transaction or other consumer transaction where there is an agreement to defer
payment, a debt collector may not, among other things: 1) use or threaten force or
violence; 2) threaten criminal prosecution; 3) disclose or threaten to disclose false
information about the customer’s credit worthiness; 4) with exceptions,
communicate with the customer’s employer; 5) disclose or threaten to disclose
information affecting the customer’s reputation, except to a person who has a
legitimate business need for it; 6) engage in threatening or harassing conduct, which
may include communications with such frequency or at such unusual hours at to be
expected to threaten or harass the customer; 7) use obscene or threatening language;
or 8) use a communication which simulates legal or judicial process or which gives
the appearance of being authorized by a government agency. A person who is injured
by a violation of any of these prohibitions may recover actual damages, including for
emotional distress or mental anguish, and a penalty ranging from $100 to $1,000.

This bill adds to this list of prohibited practices by a debt collector and also
imposes certain requirements on a debt collector. Under the bill, a debt collector may
not communicate with a customer through a postcard or, in written communications
to the customer, place information on the exterior of an envelope except the
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customer’s name, address, and telephone number, the debt collector’s address, and,
if the debt collector’s business name does not indicate that it is in the debt collection
business, its business name. In addition, a debt collector may not attempt to collect
the debt without obtaining reasonable verification that the customer owes the debt
in the amount claimed. Under the bill, reasonable verification must include
obtaining certain business records or business records that contain certain
information. These business records must include complete, authenticated
documentation that the debt collector, or person on whose behalf the debt collector
is acting, is the owner of the specific debt instrument or account at issue. These
business records must also contain the date that the debt was incurred, the date and
amount of the last payment by the customer, and an itemized accounting of the
amount claimed to be owed, including, if the debt arises from a credit card, copies of
the last 24 periodic statements on the account. Upon request by the customer, a debt
collector must provide to the customer, within 30 days of the request, copies of all of
these business records that the debt collector is required to obtain. The bill also
requires any person who sells or assigns a debt or claim to provide to the buyer or
assignee, at the time of the sale or assignment, specified documentation and a
statement disclosing specified information.

Under the bill, a person who is injured by a violation of any of the prohibitions
related to debt collection may recover, in addition to actual damages, a penalty of
$5,590, which amount is adjusted for inflation every two years.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

SEcTION 1. 425.109 (1) (intro.), (b), (d), (f) and (h) and (2) of the statutes are
amended to read:

425.109 (1) (intro.) A complaint by a creditor or its assignee to enforce any
cause of action arising from a consumer credit transaction shall include all of the
following:

(b) A description of the collateral or leased goods, if any, which the creditor or
assignee seeks to recover or has recovered.

(d) The actual or estimated amount of U.S. dollars or of a named foreign
currency that the creditor or assignee alleges he or she is entitled to recover and the
figures necessary for computation of the amount, including any amount received

from the sale of any collateral.
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SECTION 1

() Except in an action to recover goods subject to a consumer lease, the
estimated amount of U.S. dollars or of a named foreign currency of any deficiency
claim which may be available to the creditor or assignee following the disposition of
any collateral recovered subject to the limitations of s. 425.209 or which the creditor
or_assignee seeks to recover and which the creditor or assignee intends to assert
subject to the limitations of s. 425.210 if the customer fails to redeem the collateral.

(h) An accurate copy of the writings, if any, evidencing the transaction, except
that with respect to claims arising under open—end credit plans, a statement that the
creditor or assignee will submit accurate copies of the writings evidencing the
customer’s obligation to the court and the customer upon receipt of the customer’s
written request therefor on or before the return date or the date on which the
customer’s answer is due.

(2) Upon the written request of the customer, the creditor or its assignee shall
submit accurate copies to the court and the customer of writings evidencing any
transaction pursuant to an open—end credit plan upon which the creditor’s claim, or
the claim of the creditor’s assignee, is made and judgrneﬁt may not be entered for the
creditor or assignee unless the creditor or assignee does so.

SECTION 2. 425.301 (title) of the statutes is amended to read:

425.301 (title) Remedies to be liberally administered; jury trials.

SECTION 3. 425.301 (2) of the statutes is amended to read:

425.301 (2) Any right or obligation declared by chs. 421 to 427 is enforceable
by action unless the provision declaring it specifies a different and limited effect. In
any action to enforce any right or obligation under chs. 421 to 427, the aggrieved

party shall be entitled to a trial by jury upon timely request.
SECTION 4. 427.104 (1) (n) and (o) of the statutes are created to read:
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SECTION 4

427.104 (1) (n) In any written communication to the customer, place any
information on the exterior of the envelope except the following:

1. The customer’s name, address, and telephone number.

2. The debt collector’s address and its business name if this name does not
indicate that it is in the debt collection business.

(o) Communicate with a customer through a postcard.

SECTION 5. 427.104 (3), (4) and (5) of the statutes are created to read:

427.104 (3) (a) In attempting to collect an alleged debt arising from a consumer
credit transaction or other consumer transaction, including a transaction primarily
for an agricultural purpose, where there is an agreement to defer payment, a debt
collector may not attempt to collect the debt without obtaining reasonable
verification that the customer owes the debt in the amount claimed.

(b) For purposes of par. (a), reasonable verification shall include obtaining
business records that constitute or contain all of the following:

1. Complete, authenticated documentation that the debt collector, or person on
whose behalf the debt collector is acting, is the owner of the specific debt instrument
or account at issue.

2. The name of the original merchant.

3. The name, last known address, date of birth, and last four digits of the social
security number of the customer as it appeared on the original merchant’s records.

4. The customer’s last account number with the original merchant.

5. The date that the debt was incurred, and the date and amount of the last
payment by the customer toward the debt. For purposes of this subdivision, in the
case of credit, the date that the debt was incurred shall be the last extension made

for the purchase of goods or services, for the lease of goods, or as a loan of money.
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SECTION 5

6. A copy of the signed contract, signed application, or other documents that
provide evidence of the customer’s obligation and the terms of the customer’s
obligation.

7. An itemized accounting of the amount claimed to be owed, including the
amount of the principal; the amount of any interest, fees, or charges; and whether
the charges were imposed by the original merchant, a debt collector, or a subsequent
owner of the debt. If the debt arises from a credit card, the account shall include
copies of the last 24 periodic statements required by the federal Truth in Lending Act,
15 USC 1637 (b), that evidence the transactions, purchases, fees, and charges that
comprise the debt.

(4) Upon request by the customer, a debt collector shall provide to the customer,
within 30 days of the request, copies of business records described in sub. (3) (b).

(5) Any person who sells or assigns a debt or claim shall provide to the buyer
or assignee, at the time of the sale or assignment, all of the following:

(a) Complete, authenticated documentation that the person is the owner of the
debt or claim at issue.

(b) A statement disclosing all of the following:

1. Whether the customer has disputed or asserted any defenses to any portion
of the debt or claim, and notes or recordings of all related communications.

2. Any validation, or lack of validation, that the seller or assignor has provided
the customer under section 809 of the federal Fair Debt Collection Practices Act, 15
USC 1692g, or has received from the original merchant or previous seller or assignor
in response to a dispute or request for validation by the customer.

3. Whether any settlement has been reached concerning any portion of the debt

or claim.



13
14
15
16
17
18
19
20
21
22
23

2013 — 2014 Legislature -7~ LRB&%@&

SECTION

4. Whether the debt or claim is within the statute of limitations.

5. Whether the customer is or has been represented by an attorney and, if so,
the attorney’s contact information.

6. Whether the customer has informed a debt collector that a time or place is
inconvenient to the customer for communication.

7. Whether the debt or claim has been discharged or listed in bankruptcy.

8. Any illness or disability claimed by the customer or known to the seller or
assignor of the debt or claim.

9. Whether the customer has a disability, is over the age of 62, or has limited
English language ability.

10. Whether the customer is or has been a service member at any time since
the debt was incurred or claim arose.

11. Whether the customer is known to receive income that is exempt from
garnishment or attachment.

SECTION 6. 427.105 (1) of the statutes is amended to read:

427.105 (1) A person injured by violation of this chapter may recover actual
damages and the penalty provided in 8-425.304 sub. (1m); but notwithstanding any
other law actual damages shall include damages caused by emotional distress or
mental anguish with or without accompanying physical injury proximately caused
by a violation of this chapter.

SECTION 7. 427.105 (1m) of the statutes is created to read:

427.105 (1m) (a) A person who commits a violation of this chapter is liable to

the customer in the amount of $5,590, as adjusted under par. (b).
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SECTION 7

(b) 1. In this paragraph, “consumer price index” means the U.S. consumer price
index for all urban consumers, U.S. city average, as determined by the U.S.
department of labor.

2. On July 1 of each even—numbered year, beginning on July 1, 2016, the
administrator shall make a calculation of the percentage difference between the
consumer price index for the 12-month period ending on December 31 of the
preceding year and the consumer price index for the 12-month period ending on
December 31 of the year that is 2 years before the preceding year and, if this
percentage difference is a positive number, shall make a calculation of the dollar
amount specified under par. (a) as adjusted by this percentage difference, rounded
to the nearest multiple of $10. The administrator shall notify the legislative
reference bureau of these calculated amounts, and the legislative reference bureau
shall publish these calculated amounts in the Wisconsin administrative register
under s. 35.93. If the calculated percentage difference is a positive number, then on
the date of publication, as defined in s. 227.22 (1), of the Wisconsin administrative
register, the amount under par. (a) is adjusted to reflect the calculated adjusted
amount, as published.

SEcTION 8. Initial applicability.

(1) The treatment of sections 425.109 (1) (intro.), (b), (d), (f), and (h) and (2) and
425.301 (2) of the statutes first applies to actions commenced on the effective date
of this subsection.

(2) The treatment of section 427.105 (1) and (1m) of the statutes first applies
to violations committed on the effective date of this subsection.

(3) The treatment of section 427.104 (5) of the statutes first applies to debts or

claims sold or assigned on the effective date of this subsection.
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SECTION 9

1 SECTION 9. Effective date.

(1) This act takes effect on the first day of the 4th month beginning after

publication.

s W N

(END)
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