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_Tradewell, Becky

From: Emerson, James

Sent: Monday, January 28, 2013 3:14 PM
To: Tradewell, Becky

Subject: suggested language

Becky:

Here is the suggested language we would like turned into a P draft. If you need to hand this off to someone else, that is
fine. Just let us know who will be handling it then.

Thank you,

Jim Emerson

Rep. Suder’s Office
608-266-2401
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DRAFT STATUTORY LANGUAGE

Create Section §59.69(16):

(16) Any land use restriction on “Non-metallic Mining” as defined in §295.11(3), Stats., may
only be accomplished through the Zoning Authority of the County under §59.69, Stats.

Create Section §60.61(7):

(7) Any land use restriction on “Non-metallic Mining” as defined in §295.11(3), Stats., may only
be accomplished through the Zoning Authority of the Town Board under §60.61, Stats.

Create Section §60.62(5):

(5) Any land use restriction on “Non-metallic Mining” as defined in §295.11(3), Stats., may only
be accomplished through the Zoning Authority of the Town Board under §60.62, Stats.

Create Section §61.35(2):

(2) Any land use restriction on “Non-metallic Mining” as defined in §295.11(3), Stats., may only
be accomplished through the Zoning Authority of the Village under §61.35, Stats.

Create Section §62.23(19):

(19) Any land use restriction on “Non-metallic Mining” as defined in §295.11(3), Stats., may
only be accomplished through the Zoning Authority of the City under §62.23, Stats.

Amend section 84.06(12) (b):
84.06 Highway construction.
(12) BORROW SITES.

(b) No police power ordinance or zoning ordinance enacted under s. 59.69, 60.61, 60.62,
61.35 or 62.23 may apply to a borrow site if all of the following apply:

Amend section 85.193(2)
85.193 Borrow and material disposal sites for transportation projects.

(2) EXEMPTION FROM POLICE POWER AND LOCAL ZONING. No police power ordinance
including a zoning ordinance enacted under s. 59.69, 60.61, 60.62, 61.35, or 62.23 may apply to
a borrow site or material disposal site if all of the following apply:



Create Section 101.15 (g):

(8) A municipality may not establish or enforce explosives standards applicable to the
activities regulated by this

Create Section 281.12 (1) (a):

(a) Except as provided in par. (b) , a municipality may not establish or enforce a water
quality standard applicable to the waters of the state, regulate or issue permits or any other
form of approval or agreement related to water quality or quantity, including monitoring
requirements, applicable to the waters of the state.

(b) Except as provided in s. 295.21, a municipality may issue zoning approvals with
respect to a shoreland zoning ordinance required under s.59.692, a construction site erosion
control and storm water management zoning ordinance authorized under s. 59.693, 60.627,
61.354 or 62.234, or a wetland zoning ordinance required unders. 61.351 or 62.231.

Create Section 283.11(1) (a):

(a) Except as provided in par. (b}, a municipality may not establish or enforce an effluent
limitation or standard of performance for effluent discharges into the waters of the state, or
regulate or issue permits or any other form of approval or agreement related to effluent
discharges.

(b)A municipality may issue storm water discharge and erosion control approvals
consistent with the requirements of ch. NR 216.

Create Section 285.11(3)(a):

(a) A municipality may not establish or enforce an ambient air quality standard, new
source performance standard or other emission limitation related to air quality. A municipality
may not regulate or issue permits or any other form of approval or agreement related to air
quality, or impose air quality monitoring requirements. ' ()
O Ay

\

Section 285.73 is repealed. (Local air pollution control programs)
Section 285.75 is repealed. (County programs)
Create section 295.11(3m)

295.11 Definitions.



(3m) A nonmetallic mining operation includes all contiguous property under common
ownership or control, including leasehold interests; regardless of roads, water features and
political boundaries, upon which nonmetallic mining occurs or is intended to occur.

Create Section 295.12(2){am):

(am) Nothing in this chapter authorizes a county, city, village or town to establish or enforce
standards, regulations or monitoring requirements for air quality, water quality or water
quantity.

Amend section 295.20(2)
295.20 Preservation of marketable nonmetallic mineral deposits.

(2) LIMITATION ON ZONING AND POLICE POWER. (a) A county, city, village or town may
not by police power, zoning, rezoning, granting a variance, or other official action or inaction,
permit the erection of permanent structures upon, or otherwise permit the use of, any land,
while a registration under this section is in effect for that land, in a manner that would
permanently interfere with the present or future extraction of the nonmetallic mineral deposit
that is located on the land.

(b) 1. A county, city, village or town may enact an ordinance changing the zoning of land
that is registered under this section if mining has not begun on any portion of the registered
fand and the ordinance is necessary to implement a master plan, comprehensive plan or land
use plan that was adopted at least one year before the rezoning.

2. A zoning change authorized by subd. 1. does not apply to the registered land during
the registration period in effect when the zoning ordinance takes effect or during the 10-year
renewal period under sub. (4) (e) or (f) if the land is eligible for that renewal.

3. A zoning change authorized by subd. 1. prevents the registration of the land after the
period under subd. 2.

Create Section 295.21:
295.21 Diminishing Asset Rule.

(1) This section is an enactment of statewide concern for the purpose of providing
uniform regulation of nonmetallic mining operations that existed prior to the adoption of police
power ordinances.

(2) A nonmetallic mining operation that existed prior to the enactment of a police power
ordinance is not subject to such an ordinance notwithstanding language making the ordinance



applicable to preexisting operations. Acceptance of any permit, license or approval issued
pursuant to such an ordinance by a non-metallic mining operation shall not constitute a waiver
of the diminishing asset rule in this section.

(3) This section runs with the land and applies to a nonmetallic mining operation
regardless of a change in ownership.
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Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 66.0416 of the statutes is created to read:

66.0416 deal regulation of nonmetallic mining. (1) DEFINITIONS. In this
section:

(a) “Nonmetallic mining” has the meaning given in s.' 295.11 (3).

(b) “Political subdivision” means a city, village, town, or county.

(¢c) “Zoning ordmance means an ordmance enacted or amended by a political

2

subdivision under s. 59. 69 60. 61 60. 62 61. 35 or 62. 23
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SECTION 1

(2) LIMITATIONS ON REGULATION. Except for the enactment of a nonmetallic
mining reclamation ordinance as described in ss. 295.13 and 295.14, a political
subdivision may impose a land use restriction on nonmetallic mining only through
a zoning ordinance.

#xNOTE: Please review sub. (2) to ensure that it meets your intent. I believe that ‘
it is consistent with the intent of the language you provideﬁowever it is very broad and % that
sweeping language ., Besides its affect on nonmetallic mining reclamation, which is :
excepted, I'm not sure what other non—zoning ordinanceswhich/may  affect nonmetalhc «:é
mining, even incidentally or indirectly, could be prohibite d under sub. (2). As the(state Fp sw’
Supreme Court noted in Zwiefelhofer v. Town. of Cooks Valley, 2012 WI 7, 338 Wis. 2d 488, - Wiscensin

o

.
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521, “Many non~zoning ordinances affect the use of land.”

SEcCTION 2. 101.15 (2) (g)&of the statutes is created to read:

101.15 (2) (g) No city, village, town, or county may enact or enforce an ordinance
or other regulation governing the use of explosives in connection with an activity
regulated by the department under this section.

SEcCTION 3. 281.125 {)f the statutes is created to read:

281.125 Limitatéon on local authority. (1) Except as provided in sub. (2),
a municii)ality may noic do any of the following:
(a) Establish or enforce a standard of water quality.
| (b) Issue permits or any other form of approval related to water quality or
quantity.
(¢) Impose any requirement related to monitoring water quality or quantity.
(2) (a) A municipality may issue approvals under a shoreland zoning ordinance

Y
required under s. 59.692, a construction site erosion control and storm water

/ Y
management zoning ordinance authorized under s. 59. 693 60. 627 61. 354 or 62.234,

¥

or a wetland zoning ordinance required under s. 61.351 or 62.231.

(b) A municipality may take actions related to storm water management as

provided in rules promulgated under s. 283. 33
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SECTION 4

SECTION 4. 283.12jof the statutes is created to read:

283.12 Limitation on local authority. Except as provided in rules
promulgated under s. 283.33, a municipality méy not establish or enforce any
restriction on quantities, rates, or concentrations of chemical, physical, biological, or
other constituents that are discharged from point sources into the waters of this

state.

i

SECTION 5. 285.11 (Si of the statutes is repealed.

SECTION 6. 285.72 of the statutes is created to re?d:

i

285.72 Limitation on local authority. A munféipality may not do any of the

following:

Vs

/

(1) Establish or enforce an ambient air quality séandard, standard of
/

V .
performance for new stationary sources, or other emission limitation related to air
J
quality.
(2) Issue permits or any other form of approval related to air quality.

(8) Impose any requirement related to monitoring air quality.
7

Ny
SECTION 7. 285.73 of ’qbg statutes is repealed.
SECTION 8. 285.@ of the statutes is repealed.
SEcTION 9. 295.20 (2) (title) and (a) of the statutes are amended to read:

295.20 (2) (title) LIMITATION ON-ZONING RELATING TO REGISTERED LAND. (a) A

county, city, village or town may not through the exercise of its police power, including

by zoning, rezoning, or granting a variance, or through other official action or
inaction, permit the erection of permanent structures upon, or otherwise permit the

use of, any land, while a registration under this section is in effect for that land, in
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SECTION 9

a manner that would permanently interfere with the present or future extraction of

the nonmetallic mineral deposit that is located on the land.

Hiistory: 1995 a. 227 5. 811; 1997 a. 27, 300.
(END)
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Jim Emerson:

This is a preliminary version of the proposal relating to local regulation of nonmetallic
mining and other matters, based on proposed statutory language that you provided.
I assume that the proposal is designed, at least in part, as a response to the case of
Zwiefelhofer v. Town of Cooks Valley, 2012 WI 7, 338 Wis. 2d 488, 809 N.W. 2d 362, but
in order to complete the draft, I will need more information about the intended legal
effect of the proposal and how it should interact with other laws.

1. I am uncertain exactly what proposed s. 281.12 (1) (a) is intended to prohibit. It
clearly prohibits a municipality from ‘establishing or enforcing a water quality
standard, which current s. 281.15 (1); ‘describes as consisting of designated uses of
waters and water quality criteria based on those uses. The proposed language provides
that a municipality may not issue permits or other forms of approval related to water
quality or quantity. The proposed language also includes the word “regulate” and the
word “agreement,” but the sentence is complex and I am unsure what regulation the
proposed language is intended to prevent or what is intended with regard to
““agreements?. ¢

The proposed language seems to conflict with authority related to water quality that
is granted to municipalities in statutes other than those listed in proposed s. 281.12
(1) (b)* Note that placing this language in ch. 281 does not limit its applicability to
actions that a municipality might take under the authority of ch. 281.

I have not identified all of the potentially relevant existing statutes, but just want to

give an idea of other laws that may be implicated because they give local governments § S
authority related to water quality. For example, s. 33.455, authorizes the county board

of Dane County to adopt ordinances for the env1ronmental control of land surfaces to
protect and rehabilitate surface and groundwater quality. There are a number of
provisions in ch. 92, which is administered by the Department of Agriculture, Trade

and Consumer PI;,,otection (DATCP), that relate to local governments and water quality.

One, s. 92.11 (1), authorizes local governments to enact ordinances for, among other
things, the regulation of pollutant management practices.

Some of these laws contemplate local governments issuing approvals or entering into
contracts (a type of agreement) related to water quality. For example, s. 101.1206—

authorizes the Department of Safety and Professional Services to delegate its
A

18
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and requires plan approval by local governments when that authority is delegated.
Section 92.16 authorizes local governments to regulate manure storage facilities,and
DATCP’s rules require local governments using this authority to require permits for
the facili?ies. The statute for DATCP’s soil and water resource management program,
s. 92.14, requires a contract between a county and any landowner who receives
cost—-sharing funds that are provided for purposes that include nonpoint source water
pollution abatement. Section 145.20 requires local governments to regulate private
wastewater treatment systems, including issuing permits for those systems:’ Under
ss. 59.70 (6) ‘and 280.21 (1), DNR may authorize counties to adopt ordinances to

regulate certain wells, which may include permit requirements.

The draft must eliminate any conflicts between new statutory language and existing
state laws. Once I have a better understanding of the intended effect of the proposed
language, I can refine s. 281.125, created in this draft, and begin to clarify the
relationship between s. 281.125 and other statutes.

2. Proposed s. 283.11 (1) would prohibit a municipality from establishing or enforcing
effluent limitations or standards of performance for wastewater discharges. The
definition of “effluent limitation” in s. 283.01 (6)‘is limited to restrictions established
by DNR. Therefore, using the term “effluent limitation” in a statute prohibiting
municipalities from establishing their own restrictions on discharges would not be
appropriate. Instead, I drafted s. 283.12 based on the definition of “effluent limitation,”
but without limiting it to restrictions established by DNR. “Standard of performance”
is not defined or really even described in the statutes, but the definition in DNR’s rules
is very similar to the statutory definition of “effluent limitation;” see :
Wisconsin Administrative Code. Therefore, I believe that s. 283.12, as drafted, would
prohibit municipalities from establishing or enforcing both kinds of requirements.

The proposed language for s. 283.11 (1) would also prohibit municipalities from issuing
permits and other forms of approval related to effluent discharges. The broad
prohibition in proposed s. 281.12 (1) on the issuance of permits and other approvals
related to water quality covers permits and other approvals related to effluent
discharges, making additional language in ch. 283 redundant. As with the proposed
language for s. 281.12, I am uncertain what is intended with respect to regulation and
agreements in proposed s. 283.11.

3. Proposed s. 285.11 (3) (a) would prohibit a municipality from establishing or
enforcing an ambient air quality standard, standard of performance for new stationary
sources, or other emission limitation related to air quality and from imposing air
quality monitoring requirements.

Proposed s. 285.11 (3) (a) would also prohibit a municipality from issuing permits or
other approvals related to air quality. I don’t see as many potentially conflicting
statutes regarding municipal authority relating to air quality as to water quality.
However, local governments do regulate open burning, including requiring permits.
This activity relates both to fire control and air quality. Should the draft allow
municipalities to continue to require permits for open burning? Might there be other
local approvals that relate to air quality that you do not want the draft to prohibit?

™
e
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o s. NR 205.03 (37).

authority related to erosion control at certain construction 51testolocalgovernments
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As with proposed ss. 281.12 (1) and 283.11 (1), proposed s. 285.11 (3) (a) includes the
words “regulate” and “agreement,” but I am uncertain what exactly this intends to
prohibit.

4. Proposed s. 295.12 (2) (am) would state that nothing in the nonmetallic mining
statutes in ch. 295 authorizes a local government to establish or enforce standards,
regulations, or monitoring requirements for air quality, water quality, or water
quantity. s V2

Current s, 295 é’Z3 requires DNR to establish standards for nonmetallic mining
reclamation that are applicable both during nonmetallic mining and after nonmetallic
mining ceases. Section 295.11 (4)'defines “nonmetallic mining reclamation” to mean
the rehabilitation of a nonmetallic mining site to achieve a land use specified in an
approved reclamation plan, including, among other things, control of surface water
and groundwater and prevention of environmental pollution. The definition of

“environmental pollution” is “the contamlnatmg or renderlng unclean or impure the
air, land or waters of the state ..., See s. 295.11 (2).” See also s. 295.12 (2) (d), which
refers to control of surface Water ﬂow and groundwater withdrawal.

i

N ;kSectlon 295.13 (1) requires a county to enact and administer an ordmance that

Lurien

T S

comphes with DNR’s standards for nonmetallic mining reclamation. &Sectlory 295.14 (1)
authorizes a city, village, or town to enact and administer an ordinance that complies
with DNR’s standards for nonmetallic mining reclamation. Those sections also allow
a local government to maintain and administer a nonmetallic mining reclamation
ordinance that existed before the nonmetallic mining reclamation statutes were
created if the ordinance is at least as restrictive as DNR’s rules. Under current law,
a local government with a preexisting ordinance is allowed to maintain any preexisting
requirements that are more restrictive than DNR’s standards, but is not allowed to
change its ordinance to make the ordinance more restrictive than it was in 1993.

Given the provisions in current law, a local government with a nonmetallic mining
reclamation ordinance that complies with s. 295.13 or 295.14 seems to be required to
establish and enforce regulations (for water quality, for example) that would be
prohibited by the language proposed as s. 295.12 (2) (am).

Is the intent of proposed s. 295.12 (2) (am) to state that the nonmetallic mining laws
do not authorize a local government to impose any requirements beyond what are
provided in DNR’s rules and those permitted in preexisting reclamation ordinances?

5. Proposed s. 295.21 states that a nonmetallic mining operation that existed before
the enactment of a “police power ordinance” is not subject to the ordinance and that
acceptance of a permit or other approval issued under the ordinance does not constitute
a waiver. Is this intended to cover only ordinances that are applicable specifically to
nonmetallic mining operations? Is this intended to apply to zoning ordinances? The
term “police power ordinance” does not have a clear meaning under the statutesand
the court did not define it in the Zwiefelhofer case. Is “police power ordinance” interided
to mean an ordinance that is n;ot specifi¢ally authorlzed under state law but is instead
enacted under s. 59.03 (2) (2),'59.54 (6); 60.10 (2) (c); 61. 34; or 62.11 (5)? If there are
types of ordinances that should not be considered to be ¢ pohce power ordinances” it
would be helpful to have examples of those.

o isgwmi ~ s
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The question of the intended meamﬂg of “police power ordinance” also arises with the
proposed changes to ss. 84.06 (12)/and 85.193 (2). A possible alternative approach to
changing these statutes would be’ to say that no local ordinances apply to the borrow
sites or that only specified kinds of ordinances apply.

Please let me know if you have any questions about the draft or the issues raised in this
note.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.wisconsin.gov
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Jim Emerson:

This is a preliminary version of the proposal relating to local regulation of nonmetallic
mining and other matters, based on proposed statutory language that you provided.
I assume that the proposal is designed, at least in part, as a response to the case of
Zwiefelhofer v. Town of Cooks Valley, 2012 WI 7, 338 Wis. 2d 488, 809 N.W. 2d 362, but
in order to complete the draft, I will need more information about the intended legal
effect of the proposal and how it should interact with other laws.

1. I am uncertain exactly what proposed s. 281.12 (1) (a) is intended to prohibit. It
clearly prohibits a municipality from establishing or enforcing a water quality
standard, which current s. 281.15 (1) describes as consisting of designated uses of
waters and water quality criteria based on those uses. The proposed language provides
that a municipality may not issue permits or other forms of approval related to water
quality or quantity. The proposed language also includes the word “regulate” and the
word “agreement,” but the sentence is complex and I am unsure what regulation the
proposed language is intended to prevent or what is intended with regard to
agreements.

The proposed language seems to conflict with authority related to water quality that
is granted to municipalities in statutes other than those listed in proposed s. 281.12
(1) (b). Note that placing this language in ch. 281 does not limit its applicability to
actions that a municipality might take under the authority of ch. 281.

I have not identified all of the potentially relevant existing statutes, but just want to
give an idea of other laws that may be implicated because they give local governments
authority related to water quality. For example, s. 33.455, authorizes the Dane County
Board to adopt ordinances for the environmental control of land surfaces to protect and
rehabilitate surface and groundwater quality. There are a number of provisions in ch.
92, which is administered by the Department of Agriculture, Trade and Consumer
Protection (DATCP), that relate to local governments and water quality. One, s. 92.11
(1), authorizes local governments to enact ordinances for, among other things, the
regulation of pollutant management practices.

Some of these laws contemplate local governments issuing approvals or entering into
contracts (a type of agreement) related to water quality. For example, s. 101.1206
authorizes the Department of Safety and Professional Services to delegate to local
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governments its authority related to erosion control at certain construction sites and
requires plan approval by local governments when that authority is delegated. Section
92.16 authorizes local governments to regulate manure storage facilities, and DATCP’s
rules require local governments using this authority to require permits for the
facilities. The statute for DATCP’s soil and water resource management program, s.
92.14, requires a contract between a county and any landowner who receives
cost—sharing funds that are provided for purposes that include nonpoint source water
pollution abatement. Section 145.20 requires local governments to regulate private
wastewater treatment systems, including issuing permits for those systems. Under
ss. 59.70 (6) and 280.21 (1), DNR may authorize counties to adopt ordinances to
regulate certain wells, which may include permit requirements.

The draft must eliminate any conflicts between new statutory language and existing
state laws. Once I have a better understanding of the intended effect of the proposed
language, I can refine s. 281.125, created in this draft, and begin to clarify the
relationship between s. 281.125 and other statutes.

2. Proposed s. 283.11 (1) would prohibit a municipality from establishing or enforcing
effluent limitations or standards of performance for wastewater discharges. The
definition of “effluent limitation” in s. 283.01 (6) is limited to restrictions established
by DNR. Therefore, using the term “effluent limitation” in a statute prohibiting
municipalities from establishing their own restrictions on discharges would not be
appropriate. Instead, I drafted s. 283.12 based on the definition of “effluent limitation,”
but without limiting it to restrictions established by DNR. “Standard of performance”
is not defined or really even described in the statutes, but the definition in DNR’s rules
is very similar to the statutory definition of “effluent limitation”; see s. NR 205.03 (37),
Wisconsin Administrative Code. Therefore, I believe that s. 283.12, as drafted, would
prohibit municipalities from establishing or enforcing both kinds of requirements.

The proposed language for s. 283.11 (1) would also prohibit municipalities from issuing
permits and other forms of approval related to effluent discharges. The broad
prohibition in proposed s. 281.12 (1) on the issuance of permits and other approvals
related to water quality covers permits and other approvals related to effluent
discharges, making additional language in ch. 283 redundant. As with the proposed
language for s. 281.12, I am uncertain what is intended with respect to regulation and
agreements in proposed s. 283.11.

3. Proposed s. 285.11 (3) (a) would prohibit a municipality from establishing or
enforcing an ambient air quality standard, standard of performance for new stationary
sources, or other emission limitation related to air quality and from imposing air
quality monitoring requirements. :

Proposed s. 285.11 (3) (a) would also prohibit a municipality from issuing permits or
other approvals related to air quality. I don’t see as many potentially conflicting
statutes regarding municipal authority relating to air quality as to water quality.
However, local governments do regulate open burning, including requiring permits.
This activity relates both to fire control and air quality. Should the draft allow
municipalities to continue to require permits for open burning? Might there be other
local approvals that relate to air quality that you do not want the draft to prohibit?
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As with proposed ss. 281.12 (1) and 283.11 (1), proposed s. 285.11 (3) (a) includes the
words “regulate” and “agreement,” but I am uncertain what exactly this intends to
prohibit.

4. Proposed s. 295.12 (2) (am) would state that nothing in the nonmetallic mining
statutes in ch. 295 authorizes a local government to establish or enforce standards,
regulations, or monitoring requirements for air quality, water quality, or water
quantity.

Current s. 295.12 requires DNR to establish standards for nonmetallic mining
reclamation that are applicable both during nonmetallic mining and after nonmetallic
mining ceases. Section 295.11 (4) defines “nonmetallic mining reclamation” to mean
the rehabilitation of a nonmetallic mining site to achieve a land use specified in an
approved reclamation plan, including, among other things, control of surface water
and groundwater and prevention of environmental pollution. The definition of
“environmental pollution” is “the contaminating or rendering unclean or impure the
air, land or waters of the state ...” See s. 295.11 (2). See also s. 295.12 (2) (d), which
refers to control of surface water flow and groundwater withdrawal.

Current s. 295.13 (1) requires a county to enact and administer an ordinance that
complies with DNR’s standards for nonmetallic mining reclamation. Current s. 295.14
(1) authorizes a city, village, or town to enact and administer an ordinance that
complies with DNR’s standards for nonmetallic mining reclamation. Those sections
also allow a local government to maintain and administer a nonmetallic mining
reclamation ordinance that existed before the nonmetallic mining reclamation
statutes were created if the ordinance is at least as restrictive as DNR’s rules. Under
current law, a local government with a preexisting ordinance is allowed to maintain
any preexisting requirements that are more restrictive than DNR’s standards, but is
not allowed to change its ordinance to make the ordinance more restrictive than it was
in 1993. ‘

Given the provisions in current law, a local government with a nonmetallic mining
reclamation ordinance that complies with s. 295.13 or 295.14 seems to be required to
establish and enforce regulations (for water quality, for example) that would be
prohibited by the language proposed as s. 295.12 (2) (am).

Is the intent of proposed s. 295.12 (2) (am) to state that the nonmetallic mining laws
do not authorize a local government to impose any requirements beyond what are
provided in DNR’s rules and those permitted in preexisting reclamation ordinances?

5. Proposed s. 295.21 states that a nonmetallic mining operation that existed before
the enactment of a “police power ordinance” is not subject to the ordinance and that
acceptance of a permit or other approval issued under the ordinance does not constitute
a waiver. Is this intended to cover only ordinances that are applicable specifically to
nonmetallic mining operations? Is this intended to apply to zoning ordinances? The
term “police power ordinance” does not have a clear meaning under the statutes, and
the court did not define it in the Zwiefelhofer case. Is “police power ordinance” intended

to mean an ordinance that is not specifically authorized under state law but is instead
enacted under s. 59.03 (2) (a), 59.54 (6), 60.10 (2) (¢), 61.34, or 62.11 (5)? If there are
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types of ordinances that should not be considered to be “police power ordinances” it
would be helpful to have examples of those.

The question of the intended meaning of “police power ordinance” also arises with the
proposed changes to ss. 84.06 (12) (b) and 85.193 (2). A possible alternative approach
to changing these statutes would be to say that no local ordinances apply to the borrow
sites or that only specified kinds of ordinances apply.

Please let me know if you have any questions about the draft or the issues raised in this
note.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.wisconsin.gov
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a) ‘Please include a brief description onW/efelhofer 2 Town of Cooks Va/ley\ 2012 W17, in
the bill-analysis-and note that the bill includes provnsnons ‘overruling that case. In '
particular, if appropriate, incorporate the court’s recognition of the role of the
legislature in preempting local ordinances in footnote 11 from that case.

2) 66.0416 (In the request, this is numbered ss. 59.69 {16}, 60.61 (7), 60.62 {5), 61.35 (2}, and 62.23
(19)) (currently in the draft)

a) /Please revise the definition of “zoning ordinance” to include more specific statutory
references to authorities for local governments to adopt zoning ordinances.

b) Please revise proposed s. 66.0416 (2) in the bill to read “(2) Limitations on regulation.
( ) Except as provided in par. (b), a political subdivision may not enact or enforce any
licensing ordinance or other ordinance that imposes a land use requirement or
restriction on nonmetallic mining. (b) Paragraph (a) does not apply to the enactment or
enforcement of a nonmetallic mining reclamation ordinance as described in ss. 295.13
and 295.14 or a zoning ordinance.

3} 84.06 (currently not in the draft)

a) Please modify s. 84.06 (12) (b), Stats., to provide that “No local ordinance, including a
zoning ordinance enacted under s. 59.69, 60.61, 60.62, 61.35, or 62.23, may apply...”

4) 85.193 (currently not in the draft)

a) Please modify s. 85.193 (2), Stats., as follows: “EXEMPTION FROM LOCAL ORDINANCES ZONING.
No local ordinance, including a zoning ordinance enacted under s. 59.69, 60.61, 60.62,
61.35, or 62.23, may apply. . .”

5) 281.125 (In the request, this is numbered s. 281.12 (1) (a)) {currently in the draft)

ll]

/ a) Please revise proposed s. 281.125 (1) (b) to provide that a municipality may not “Impose
restrictions or issue permits, including permits for discharges to the waters of the state,
or any other form of approval related to water quality or quantity.”




J 9) 295.20(2) (currently in the draft)

a) Please remove this provision.

10) 349.16 (1) (c) (currently not in the draft)

a) Other than as provided below, please prohibit a governmental unit (same list of local
governments as in s. 349.16 (1) (intro)) from imposing fees or other charges on a
highway user of a highway that is under the jurisdiction of the governmental unit under
highway use reimbursement contracts referenced in s. 349.16 (1} (c) or required of the
highway user by a governmental unit under s. 86.02

A contract between a highway user and a governmental unit under this paragraph may
require that a highway user reimburse the governmental unit for the cost of repair to a
highway necessitated by actual damage to the highway caused by the highway user, if
the contract meets all of the following requirements:

i.  The repairs have been completed on the highway.

ii.  The proportion of damages to the highway caused specifically by the
highway user and the cost of repairs attributable to that share of damages
are determined by an engineer.

ii. The engineer making these determinations is chosen by agreement of the
governmental unit and the highway user, and the costs of the engineer’s
services are paid in equal shares by the highway user and the governmental
unit.

Allow such a contract to require that a highway user show proof of financial security to
enable the highway user to pay the costs of damage to a highway specifically caused by
the highway user, subject to all of the following requirements:

i.  The proof of financial security may not be required to be in an amount in
excess of the reasonable expected payments for damages to be caused over
the three years following the date the amount of the financial security is
determined.

ii.  The amount of financial security necessary to meet the above requirement is
determined by an engineer, the engineer making these determinations is
chosen by agreement of the governmental unit and the highway user, and the
costs of the engineer’s services are paid in equal shares by the highway user
and the governmental unit.

iii.  The contract may not require the recalculation of the amount of financial
security more often than once per year, unless the highway user proposes
changes to the highway user’s proposed use of a highway not anticipated
under the calculation of financial security.



Tradewell, Becky

Subject: LRB-1377
E

Larry,
There are a couple of things that | wonder about with regard to item 8 in the new instructions.

First, about 8) b) ii, might it work to simply say that the ordinance may not require any permit or other form of
approval in addition to the nonmetallic mining reclamation permit? (I don’t think the nonmetallic mining
reclamation law was ever intended to allow locals to impose other permit requirements.) Lo ”ﬁ St Vo

Then, about 8) a), does saying that a standard may not be more restrictive than general state law concerning
these things, mean that the standard may not cover a matter that is not covered in general state law
concerning these thing? Another way to get at this (or maybe it's another question) is: Do any of the current
standards in NR 135 violate the prohibition in 8) a) and, if so, is that what is wanted?, For example, look at the
last sentence of NR 135.07, NR 135.08 (1), and NR 135.15. P uf !; * /

7 acly clpoy ol Thatled,

Also on that provision, “environmental pollution” includes contaminating land or making it deleterious for plant
or animal life (and the rest of the stuff in the definition of environmental pollution). So if we include
“environmental pollution” there, it seems to mean that a standard relating to land could not be more restrictive
than state laws related to water and air. Do you think this could just talk about air and Water./ ,
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Tradewell, Becky

From: Tradewell, Becky

Sent: Friday, May 03, 2013 10:50 AM
To: Konopacki, Larry

Subject: LRB-1377

Mockup {1).pdf

Larry,

Here’s my current version of the environmental provisions. Please let me know what you think once you've
had a chance to review it.

Thanks,

Becky
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SEcTION 1. 281.125 of the statutes is created to read:

281.125 Limitation on local authority. (1) Except as provided in sub. (2),
a municipality may not do any of the following:

(a) Establish or enforce a standard of water quality.

(b) Issue permits, including permits for discharges to the waters of the state,
or any other form of approval related to water quality or quantity.

(c) Impose any restriction related to water quality or quantity.

(d) Impose any requirement related to monitoring water quality or quantity.

(2) (a) A municipality may take actions related to water quality or quantity that
are Speciﬁcally required or authorized by another statute.

(b) A municipality may not use s. 59.03 (2) (a), 59.54 (6), 60.10 (2) (c), 61.34, or
62.11 (5) as the basis for taking an action under par. (a).

SECTION 2. 285.11 (8) of the statutes is repealed.

SECTION 3. 285.72 of the statutes is created to read:

285.72 Limitation on local authority. (1) Except as provided in sub. (2) (a),
a municipality may not do any of the following:

(a) Establish or enforce an ambient air quality standard, standard of
performance for new stationary sources, or other emission limitation related to air
quality.

(b) Issue permits or any other form of approval related to air quality.

(¢) Impose any restriction related to air quality.

(d) Impose any requirement related to monitoring air quality.

(2) (a) A municipality may do any of the following:



1. Take actions related to air quality that are specifically required or authorized
by another statute.

2. Regulate open burning.

(b) A municipality may not use s. 59.03 (2) (a), 59.54 (6), 60.10 (2) (c), 61.34, or
62.11 (5) as the basis for taking an action under par. (a) 1.

SECTION 4. 285.73 of the sfatutes is repealed.

SECTION 5. 285.75 of the statutes is repealed.

SECTION 6. 295.12 (1) (e) of the statutes is created to read:

295.12 (1) (e) The department may not establish nonmetallic mining
reclamation standards under sub. (1) (a) relating to water quality or quantity or air
quality that are more restrictive than chs. 160, 280, 281, 283, or 285 or rules
promulgated under those chapters.

SEcTION 7. 295.13 (1) (b) of the statutes is created to read:

295.13 (1) (b) Restrictions on ordinances. A county may not enact or enforce
provisions in an ordinance under par. (a) that do any of the following:

1. Specify a standard of water quality or air quality.

2. Require an operator to obtain a permit or other form of approval in addition
to a nonmetallic mining reclamation permit.

3. Impose any requirement related to monitoring water quality or quantity or
air quality.

4. With respect to water quality or quantity or air quality, are more restrictive
than the standards under s. 295.12 (1) (a) or than chs. 160, 280, 281, 283, or 285 and
rules promulgated under those chapters.

SECTION 8. 295.14 (1) of the statutes is renumbered 295.14 (1) (a).

SECTION 9. 295.14 (1) (b) of the statutes is created to read:



295.14 (1) (b) A city, village, or town may not enact or enforce provisions in an
ordinance under par. (a) that do any of the following:

1. Specify a standard of water quality or air quality.

2. Require an operator to obtain a permit or other form of approval in addition
to a nonmetallic mining reclamation permit.

3. Impose any requirement related to monitoring water quality or quantity or
air quality.

4. With respect to water quality or quantity or air quality, are more restrictive
than the standards under s. 295.12 (1) (a) or than chs. 160, 280, 281, 283, or 285 or

rules promulgated under those chapters.



Tradewell, Becky

From: Konopacki, Larry

Sent: Monday, May 06, 2013 2:38 PM
To: Tradewell, Becky

Subject: RE: Revised mockup

Hi Becky,

Again, this looks good. One change — could you separate the following into two distinct prohibitions, one against being
more restrictive than the DNR standards, and one against being more restrictive than the listed environmental chapters,
in the two places in the draft that it is used?

“With respect to water quality or quantity or air quality, are more restrictive than the standards unders. 295.12 (1) (a)
or than chs. 160, 280, 281, 283, or 285 and
rules promulgated under those chapters.”

Thanks,
Larry

Larry A. Konopacki

Wisconsin Legislative Council

(608) 267-0683
larry.konopacki@legis.wisconsin.gov

From: Tradewell, Becky

Sent: Friday, May 03, 2013 2:55 PM
To: Konopacki, Larry

Subject: Revised mockup

<< File: Mockup2.pdf >> .
Sorry about the delay — | had more trouble taking the note out and making the PDF than was reasonable.



Gary, Aaron

To: Konopacki, Larry
Subject: RE: LRB-1377 changes - transportation

From: Konopacki, Larry

Sent: Monday, May 06, 2013 12:41 PM

To: Gary, Aaron

Subject: RE: LRB-1377 changes - transportation

Hi Aaron, please provide that s. 86.02 does not apply to damage caused by a vehicle when the vehicle was being
operated pursuant to a contract which provides that the governmental unit will be reimbursed for any damage done to
the highway, similar to the way that the local authority to order a vehicle to stop using a roadway under s. 349.16 (1) (c)
does not apply to use under such contracts.

Thanks,
Larry

Larry A. Konopacki
Wisconsin Legislative Council
(608) 267-0683
larry konopacki@

legis.wisconsin.gov

From: Gary, Aaron

Sent: Monday, May 06, 2013 11:24 AM

To: Konopacki, Larry

Subject: RE: LRB-1377 changes - transportation

Larry,

I’'m unclear how you want s. 86.02 dealt with.

Under current law, if there is no highway use agreement, if the local govt. can prove the damage, it can sue and
obtain an award of 3x the damage amount. Was it your intent that, if there is a highway use agreement, it would
override s. 86.02? Or that you basically want to get rid of s. 86.02 for counties, cities, villages, and towns for all
purposes? (Given s. 86.02, | don’t know why a local govt. would ever choose to enter into a highway use agreement
under the terms of this bill when it would seem to fare better relying on s. 86.02 instead.)

Please let me know how you intended this bill to affect s. 86.02.

Thanks. Aafon

Aaron R. Gary

Attorney, Legislative Reference Bureau
608.261.6926 (voice)

608.264.6948 (fax)
aaron.gary@legis.state.wi.us
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Please revise ss. 59.69410), 60,81 (5), and 62.
- respect to nonmetallic mining, as follows:

(and (7a)?) to codify the diminishing asset rule with

o Define “nonconforming nonmetallic mining location” as property upon which nonmetallic
mining was occurring when nonmetallic mining became a nonconforming use. Specify that it
includes all contiguous property under common ownership or control, including leasehold
interests, regardless of whether public or private roads or waterways run through the property.

y/ Provide that for nonconforming uses for which a nonmetailic mineral is extracted, the continued
extraction of the nonmetallic mineral from any area within the nonconforming nonmetallic
mining location shall be considered an existing use, may not be considered an expansion of a
nonconforming use, and may not be prohibited, notwithstanding whether the area has
previously been under actual excavation. '

(See, Sturgis v. Winnebago County, 141 Wis. 2d 149 (Ct. App. 1987); Smart v. Dane County, 177 Wis. 2d
445 (1993); Schroeder v. Dane County Board of Adjustment, 228 Wis. 2d 324 {1999))

In addition to the previous request relating to proposed s. 66.0416 in the draft, please add a provision to
this proposed section that does the following: '

e Prohibits the application of a local non-zoning ordinance that “regulates how a use of land takes

place.or.effects the use of land” to nonmetallic mining operatigﬁs in operation at the time the
local ordinance takes effect. '

e Provide that, for purposes of the bullet point above, the prohibition on the application of such a
local ordinance applies to the property upon which nonmetallic mining was occurring when the
. local non-zoning ordinance was passed, and includes all contiguous property under common
ownership or control, including leasehold interests, regardless of whether public or private
roads or waterways run through the property.
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1 AN ACT to repeal 285.11 (3), 285.73 and 285.75; to amend 295.20 (2) (title) and

2 (a); and to create 66.0416, 101.15 (2) (g), 281.125, 283.12 and 285.72 of the

3 statutes; relatlng to: local regulation of nonmetalhc mmmg, local regulation
\Lb of air quahty, local regulation of water quahty, m local r gulatmn of the use
(5 of exploswes in mining, quarrying, and related act1v1t1§§?*

Analys;s by the Legtslatwe Reference Bureau

- ThlS isa prehmmary draft. An ana1y51s will be prov1ded in a subsequent Verslo'xy
ofthisdraft. .. T

!
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The people of the state of Wisconsin, represented in senate and assembly, do

v /\\Jenact as follows:
T

SECTION 1. 66.0416 of the statutes is created to read:

7 66.0416 Loeal regulation of nonmetallic mining. (1) DEFINITIONS. In this
8 section:

9 (a) “Nonmetallic mining” has the meaning given in s. 295.11 (3).
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(b) . “Political subdivision” means a city, village, town, or county.

(¢) “Zoning ordinance” means an ordinance enacted or amended by a political
(e (227 (1) (7 2)(ar) v
,,,,?uP(%;YISIOn under s. 59.69; 60. 6% 0.62/561. 35 or 62, /&%/z////ﬁ/ par, ( é)} .

— - no ( ﬁ')
(2) LIMITATIONS ON REGULATION. Except/:/{i;;& the enactment of a nonmetallic

~ €0
@ zoning ordinance.ﬂw_w}

= NOTE: Please review sub:-(2) to-ensure that it meets your intent. I'believe the
1t is conmste\nﬁ with the intent of the language you provided; however, it is very-broad and

sweeping language. Besides-its affect on nonmetallic mining’ reclamatlon which is
excepted, 'm not sure what other nom *zonmgprdmances that may affect nonmetallic
mining, even incidentally or indirectly, could Wdhlb”ﬂ:’é‘d tinder-gubs (2). As the
Wisconsin Supreme Court noted in Zwiefelhofer v. Town of Cooks Valley, 2012 WI 7,338 .

3

WI many non—zonlng ordinances affect the use of 1and 1.”

SECTION 2. 101.15 (2) (g) of the statutes is created to read:

101.15(2) (g) No city, village, town, or county may enact or enforce an ordinance
or other regulation governing the use of explosives in connection with an activity
regulated by the department under this section.

SECTION 3. 281.125 of the statutes is created to read:

281.125 Limitation on local authority. (1) Except as provided in sub. (2),
a municipality may not do any of the following:

(a) Establish or enforce a standard of water quality.

Lyt 216

(b) Issue permitSjor any other form of approval related to water quality or
quantity.
= A

(cé) Impgse any requirement related to momtormg water quahty or quantity.
!qu;/ ﬁr_ﬂﬁé/ﬁ 33* -

Qa-« B s

requlred under s. 59 692 a constructlon sﬂ:e erosmn control and storm Water

.
(2)1 (a) A munlclpahty ma;\;?ssue approvals under a shoreland zomng ordinance

\subdivision mayimpdse-a land useTestriction on nonmetallis, mining erily. thfdugh

/

/
J

A op entope ement
mining reclamation ordinance as described in ss. 295.13 and 295.14@~politicat ™\
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management zoning ordinance authorized under s. 59.693, 60.627, 61.354, or 62:234, -

or a wetland zoning ordinance required under s. 61.351 or 62.231.

(b) A municipality may take actions related to storm water management as
\prowded in rules promulgated under s.283.33. 7

" SEcTION 4. 283. 12 of the statutes is created to read:
283.12 Limitation on local authority. Except as provided in rules
promulgated under s. 283.33, a municipality may not establish or enforce any
restriction on quantities, rates, or concentrations of chemical, physical, biological, or
other constituents that are discharged from point sources into the waters of this

_state.

SECTION 5. 285.11 (3) of the statutes is repealed.

e

SECTION 6. 285.72 of the statutes is created to read: ) oA m b () (o }

, () Exept cro 1Y
285.72 Limitation on local authority. M( municipality may not do any of the

followmg:, cu }

Py
C@Z [ Establish or enforce an ambient air quality standard, standard of

performance for new stationary sources, or other emission limitation related to air
quahty
()
G)‘ / Issue permits or any other form of approval related to air quality.

3) Impose any requirement related to monitoring air quality.

'SEcCTION 8. 285.75 of the statutes is repealed. 41/)

SECTION 9. 295.20 (2) (title) and (a) of the statutes are amended to read: =

295.20 (2) (title) LIMITATION ON-ZONING RELATING TO REGISTERED LAND. (a) A |

ounty, city, village or town may not through the exercise of its police power, including

]%y zoning, rezoning, or granting a variance, or through other official action or

N —
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SECTION 9

1 < inaction, permit the erection of permanent structures upon, or otherngis‘; permltthe
2 \ use of, any land, while a registration under this section is in effect for that land, in
3 | a manner that would permanently interfere with the present or future extraction of
4 the nonmetallic mineral deposit that is located on theland. .=~

s F
14 A6
-




2013-2014 DRAFTING INSERT LRB-1377/?insMES
FROM THE
LEGISLATIVE REFERENCE BUREAU

INS ANL-MES
\ Rk FoR
VAV A Under current law, a political subdivision (a city, village, town that is
authorized to exercise village powers, or county) is authorized to enact zoning
ordinances that regulate and restrict the height, number of stories, and size of
buildings and other structures, the percentage of lot that may be occupied, the size
of yards and other open spaces, the density of population, the location and use of
buildings, structures, and land for various purposes, and the areas in which
agriculture, industry, mining, and other activities may be conducted. If a county has* g
a county zoning ordinance, current law requires that before a town V\yhlghﬁs
authorized to exercise village powers may enact or amend a zoning ordinance, the
town must obtain county board approval. Similar authority to zone may be exercised
by towns that are not authorized to exercise village powers (limited towns) if certain
conditions are met, including a situation under which the town is located in a county
that does not have a county zoning ordinance and the county fails to enact such an
ordinance after the town petitions the county to do so.
Also under current law, a zoning ordinance enacted by a political subdivision
or limited town may not prohibit the continued lawful use of any building, premises,
structure, or fixture for any trade or industry for which the building, premises,
structure, or fixture is used when the ordinance takes effect, although in limited
towns such an ordinance may prohibit the alteration of, or addition to, any existing
building, premises, structure, or fixture that is used to carry on an otherwise
prohibited trade or industry within the area that is subject to the ordinance (district).
In political subdivisions, the alteration of, addition to, or repair in excess of 50
percent of the assessed value of any existing building, premises, structure, or fixture
to carry on any prohibited trade or industry within the district may be prohibited.
Generally, if such a nonconforming use of a building, premises, structure, or fixture
is discontinued for 12 months, any future use of the building, premises, structure,
or fixture must conform to the political subdivision’s zoning ordinance. Under county
law, the continued use of a nonconforming temporary structure may be prohibited.
Under a current decision of the Wisconsin Supreme Court, Zwiefelhofer v. Town
of Cooks Valley, 338 Wis. 2d 488 (2012), the Court held that a town ordinance enacted
under its police power, which regulated nonmetallic mining in the town, did not
require county board approval because the ordin%gceg enacted by the town was not
a zoning ordinance. Because the Pown of Cooks Wwags\g uthorized to exercise village
powers, its zoning ordinances must be approved by @gﬁle county board. The €ourt
stated that although the exercise of zoning authority is carried out under the town’s
police power, not all ordinances enacted under the police power are zoning
ordinances. The ﬂourt further held that although the town’s nonmetallic mining
ordinance had some similarities to a zoning ordinance, many traditional
characteristics of a zoning ordinance were not present. Therefore, according to the
ourt, the Town of Cooks?fié?dinance was a valid exercise of its police power, was not
a zoning ordinance, and/did not require county board approval.
Valle 1 s
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This bill limits the authority of a political subdivision or limited town to
regulate nonmetallic mining other tl/lan through a zoning ordinance or a nonmetallic
mining reclamation ordinance. Under the bill a local ordinance, other than a zoning -
ordinance, enacted by a political subdivision & limited town which regulates how a
use of land takes place or foectsthe use of land, may not be applied to nonmetallic
mining operations that are in operation at the time the local ordinance takes effect.
This prohibition on the application of a local ordinance, other than a zoning

4 ordinance, applies to land®og?1 which nonmetallic mining was occurring when the
local ordinance was enacted and includes land that is contiguous to such land if the
contiguous land is under the common ownership or control of the person who owns
or controls the land on which the mining was occurring.

Also under the bill, a zoning ordinance enacted by a political subdivision or
limited town may not prohibit the continued extraction of a nonmetallic mineral from
a nonconforming nonmetallic mining location’, which is defined as land @‘gﬁ which #
nonmetallic mining was occurring when nonmetallic mining became a
nonconforming use, including land that is contiguous to such land if the contiguous
land is under the common ownership or control of the person who owns or controls
the land on which the mining was occurring. This provision codifies the diminishing
asset rule, which has been adopted in a number of decisions of the Wisconsin Court
of Appeals, including the case of Schroeder v. Dane County Board of Adjustment, 228
Wis. 2d 324 (Ct. Apps. 1999).

INS 1-6

SECTION‘?%.‘L59.69 (10) (ab) of the statutes is renumbered 59.69 (10 ) (ab) (intro.)

b

and amended to read:
&Ll )
) A L (inln)

History: 1971 c. 40 5. 93; 1971 c. 86, 224; 1973 c. 274; 1977 ¢. 205; 1979 ¢. 233 ss. 2 to 5, 7 and 8; 1979 ¢. 323; 1981 ¢, 341, 354, 374; 1983 a. 192 5. 303 (1); 1983 a. 410;
1983 a, 532 s. 36; 1985 a. 29, 136, 196, 281, 316; 1987 a. 161, 395; 1989 a. 80, 201; 1991 a. 255, 269, 316; 1993 a. 16, 27, 246, 327, 400, 446, 491; 1995 a. 27 ss. 9130 (4), 9126
(19); 1995 a. 201 s. 475; Stats. 1995 5. 59.69; 1995 a. 225 s. 174; 1995 a, 227; 1997 a. 3, 35; 1999 a. 9, 148, 185; 2001 a. 16, 30, 50, 105; 2003 a. 214; 2005 a. 26, 79, 81, 112,
171, 208; 2007 a. 11; 2007 a. 20 ss. 1852 to 1857, 9121 (6) (a); 2009 a. 28, 209, 351, 372, 405; 2011 a. 32, 170; s. 35.17 correction in (10) (e) 1.

SECTION 2 «-59.69:(10) (ab) 1. of the statutes is created to read:

59.69 (10) (ab) 1. “Nonconforming nonmetallic mining location” means land

{aipon which nonmetallic mining was occurring when nonmetallic mining became a
—y

.,

nonconforming use, includihg land that is contiguous to such land if the contiguous

land is under the common ownership or control of the person who owns or controls
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the land on which the mining was occurring, and includes leasehold interests,
without regard to whether private roads or waterways run through the land.
SECTION 3. 59.69 (10) (ab) 2. of the statutes is created to read:
/ 59.69 (10) (ab) 2. “Nonconforming use” means a use of land, a dwelling, or a

/ building that existed lawfully before the current zoning ordinance was enacted or

amended, but that does not conform with the use restrictions in the current

5 — o

. ordinance. | ——— —

SECTION 4. 59.69 (10) (as) of the statutes is created to read:

59.69 (10) (as) An ordinance enacted under this section may not prohibit the
continued extraction of a nonmetallic mineral from a nonconforming nonmetallic
mining location. Such continued extraction from such a location shall be considered
an existing use, may not be considered an expansion of a nonconforming use, and

é @g -
s of the? nonconforming nonmetallic mining location’

#

”32

s

%may not be prohibited 1n(j

that have not previously been under actual excavation.
SECTION 5. 60.61 (5) (ab) of the statutes is renumbered 60.61 (5) (ab) (1ntr0 )

and amended to read:

h!
Q«xh i f

60.61 (5) (ab) In this subsection —nenee;ie%mmg&se%&eans&es&eﬂ&nd,—a

( E:}!‘ﬁ&% Wy
S M}/{

Xb% J

History: 1983 a, 532, 538; 1985 a. 136, 316; 1991 a. 255; 1993 a. 246, 301, 400, 414, 491; 1995 a. 27 5. 9130 (4); 1995 a. 201; 1997 a. 3.; 2001 a. 50; 2005 a. 26, 79, 81,
112, 171, 208; 2007 a. 97; 2009 a. 351; 2011 a. 170.

SECTION 6. 60.61 (5) (ab) 1. of the statutes is created to read:
160.61 (5) (ab) 1. “Nonconforming nonmetallic mining location” means land

Qgpon which nonmetallic mining was occurring when nonmetallic mining became a

nonconforming use, including land that is contiguous to such land if the contiguous
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land is under the common ownership or control of the person who owns or controls
the land on which the mining was occurring, and includes leasehold interests,
without regard to Whether prlvate roads or waterways run through the land.

SECTION 7. 60.61 (5) (ab) 2 of the statutes is created to read T

/ 60.61 (5) (ab) 2. “Nonconformmg use” means a use of land, a dwelhng, ora )

4

.

" building that existed lawfully before the current zoning ordinance was enacted or

{ amended, but that does not conform with the use restrictions in the current

h T

5 A

~SECTION 8. 60.61 (5) (as) of the statutes is created to read:

60.61 (5) (as) An ordinance enacted under this section may not prohibit the
continued extraction of a nonmetallic mineral from a nonconforming nonmetallic
mining location. Such continued extraction from such a location shall be considered
an existing use, may not be considered an expansion of a nonconforming use, and

may not be prohibited 1n(areas” of mtheénonconformmg nonmetallic mining locatmr}(

&

that have not previously been under actual excavation.

SECTION 9. 62.23 (7) (ab) of the statutes is renumbered 62.23 (7) (ab) (intro.)

A

and amended to read: | E{,i}{ﬁm space (G

History: 1973 c. 60; 1975 c. 281; 1977 ¢. 205; 1979 ¢. 221, 355; 1981 c. 289, 341, 354, 374; 1983 a. 49, 410; 1985 a, 136 5s. 7 to 9, 10; 1985 a, 187, 225, 281, 316; 1987
a. 161, 395; 1989 a, 201; 1991 a, 255, 316; 1993 a. 27, 184, 301, 327, 400, 446, 471, 490, 491; 1995 a. 27 ss. 9126 (19), 9130 (4); 1995 a. 225; 1997 a. 3, 35, 246; 1999 a. 9

148; 1999 a. 150 s. 672; 2001 a. 30 ss. 16, 17, 108; 2001 a. 50; 2005 a. 26, 34, 79, 81, 112, 171, 208; 2007 a. 20 ss. 1868 to 1873, 9121 (6) (a); 2007 a. 72; 2009 a. Zé, 209, 2;/6:
351, 372, 405; 2011 a. 32, 135, 170,

SEcTION 10. 62.23 (7) (ab) 1. of the statutes is created to read:
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62.23 (7) (ab) 1. “Nonconforming nonmetallic mining location” means land
/ttp(;n which nonmetallic mining was occurring when nonmetallic mining became a
nonconforming use, including land that is contiguous to such land if the contiguous
land is under the common ownership or control of the person who ovstns or controls
the land on which the mining was occurring, and includes leasehold interests,

without regard to whether private roads or waterways run through the land.

" SEOTION 11. 62.23 (7) (ab) 2. of the statutes is created to read:

62.23 (7) (ab) 2. “Nonconforming use” means a use of land, a dwelling, or a
building that existed lawfully before the current zoning ordinance was enacted or |

amended, but that does not conform with the use restrictions in the current /

SECTION 12. 62.23 (7) (hs) of the statutes is created to read:

62.23 (7) (hs) Nonmetallic mining. An ordinance enacted under this subsection
may not prohibit the continued extraction of a nonmetallic mineral from a
nonconforming nonmetallic mining location. Such continued extraction from such

a location shall be considered an existing use, may not be con&dered an expansion

of a nonconforming use, and may not be prohibited in @.reas of the snonconforming 5\“ ’

e" bé:/,;aywybk

nonmetallic mining locatlo% that have not previously been under actual excavation.
INS 2-3

#+NOTE: As you requested, this version of the draft contains more precise
references, i.e. ss. 59.69 (4), 60.61 (2), 60.62 (1), and 62.23 (7) (am) but, as a practical
matter, it doesn’t seem to make any difference because all of those more precise references
refer to the broad zoning authority that a political subdivision may exercise under “this
section” or “this subsection.”

INS 2-7

(¢) An ordlt;a?ce enacted by a political subdivision, other than a zoning
» Tha HM”% -
ordinance, which,regulates how a use of land takes place or effe’ct@ the use of land,
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may not be applied to nonmetallic mining operations that are in operation at the time

the local ordinance takes effect.

™

#et NOTE; //?our instructions were to use the followmg phrase precisely as written:
f}regulates how a use of land. takes place or effects the use of land” L.think you mean to~”
lsay “affects the use of land’f‘ jinstead of “effects the use of land”, and/i m not sure what
the phrase “regulates how a use of land takes place” means. How aoes a “use of land” “take
place”? Do you mean “regulates land use™?

\ww"“"j

(d) The prohibition on the application of an ordinance as described in par. (c)
applies to 1and§gf>i)n which nonmetallic mining was occurring when the ordinance
takes effect, including land that is contiguous to such land if the contiguous land is
under the common ownership or control of the person who owns or controls the land
on which the mining was occurring, and includes leasehold interests, without regard

to whether private roads or waterways run through the land.
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1
2 INSERT 1-5 AG:
3 (y\o %sj;highway use contracts by local governments, and local regulation of borrow
4 sitgguand material disposal sites for transportation projects of the Department of
5 Transportation
6
INSERT 2-8 AG:
7 SECTION1; 84.06 (12) (b) (intro.) of the statutes is amended to read:
8 84.06 (12) (b) (intro.) Nolocal ordinance, including a zoning ordinance enacted

9 under s. 59.69, 60.61, 60.62, 61.35, or 62.23, may apply to a borrow site if all of the

10 following apply:

History: 1971 c. 125; 1977 c. 29 ss. 932, 1654 (8) (a); 1977 ¢, 196 5. 131; 1977 ¢. 273; 1979 ¢. 32 5. 92 (9); 1979 c. 34, 314; 1983 a. 27; 1983 a. 524 ss. 31, 50; 1985 a, 225
s. 100; 1985 a. 300, 332; 1987 a. 98, 399; 1989 a. 31, 345; 1993 a. 496; 1995 a, 27; 1997 a. 237; 2001 a. 16; 2005 a. 410; 2009 a. 28.

SECTION 2. 85.193 (2) (intro.) of the statutes is amended to read:
4 ” orjmc{ nees
@ 85.193 (2) EXEMPTION FROM LOCAL . (intro.) Noocal ordinance, includin

AU

13 a zoning ordinance enacted under s. 59.69, 60.61, 60.62, 61.35, or 62.23, may apply

14 to a borrow site or material disposal site if all of the following apply:

History: 2011 a. 32.

15 SECTION 3. 86.02 of the statutes is amended to read:

16 86.02 Injury to highway. Any person who shall injure any highway by
17 obstructing or diverting any creek or watercourse or sluiceway, or by dragging logs
18 or timber thereon, or by any other act, shall be liable in treble damages, to be
19 recovered by the political division chargeable with the maintenance of highway

20 injured, and the amount recovered shall be credited to the highway maintenance
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fund. This secti%n does not apply to damage caused by a vehicle j?ifhen the vehicle

1
i

is being operated under a contract described in s. 349.03 (2r) (c).

INSERT 4-4 AG:

SEcCTION 4. 349.03 (2r)gof the statutes is created to read:

§

5§
349.03 (2r) (a) In this subsection, “governmental unit” means a county, city,

village, or town.

{

(b) Except as provided in pars. (¢) to (;e)j a governmental unit may not impose

any fee or other charge on @}3 M}}gg_l;_pffa highwayﬂunder the jurisdiction of the

governmental unit.

(c) A governmental unit may enter into a contract with a highway user that
requires the highway user to reimburse the governmental unit for the cost of repairs
to a highway necessitated by actual damage to the highway caused by the highway
user if the contract includes all of the following requirements:

1. The repairs to the highway are completed before reimbursement is required
by the highway user.

2. The proportion of damages to the highway caused specifically by the
highway user and the cost of repairs attributable to that share of damages is
determined by an engineer chosen by agreement of the governmental unit and the
highway user. |
3. The costs of the engineer’s services under subd. 2. g;re paid in equal shares

by the highway user and the governmental unit.
. i

&

J :
(d) 1. Subject to subd. 2., a contract under par. (¢c) may require that a highway

user show proof of financial security sufficient to pay for the cost of repairs to a
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highway necessitated by actual damage to the highway specifically caused by the
highway user. 1

2. The proof of financial security under subd. 1§ is subject to all of the following
requirements:

a. The proof of financial security may not be required to be in an amount
greater than the reasonable expected payments for damages expected to be caused
during the 3 years following the date the amount of the financial security is
determined.

b. The amount of financial security neceésary to meet the requirement under
subd. 2. a’* shall be determined by an engineer chosen by agreement of the
governmental unit and the highway user.

c. The costs of the engineer’s services under subd. 2. bzg are paid in equal shares
by the highway user and the gox.rernmental unit.

d. The amount of financial security may not be required to be recalculated more
often than once per year, unless the highway user proposes changes to the highway
user’s proposed highway use that was not anticipated in the last calculation of
financial securlty

S ¢ 4 § G
3. An assurance of financial securlty under this paragraph may be prov1ded in

any form allowed under s. 295.12 (3) (g) or rules promulgated under that prov1s1on
(e) This subsection does not prohibit a governmental unit from imposing a fee
in connection with the issuance of a permit authorized under ch. 348 or from
imposing a fee for parking on any portion of a highway reserved for parking.
(f) A highway user that is a party to a highway use contract with a

governmental unit Whlch was executed before, and in effec’g on, the effective date of
& ?i?fz
this paragraph ... [LRB inserts date], and iwhgghw is inconsistent with the
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requirements of this subseé;tion, may petition the governmental unit to modify the
existing highway use contract, or replace it with a new contract, at any point during
the remaining term of the existing contract. Upon receiving this petition, the
governmental unit shall participate in good faith in modifying the existing contract
or negotiating a new replacement contract. Upon execution of a modification of the
existing contract, any inconsistent obligations of the governmental unit and the
highway user under the existing contract terminate. Upon execution of a new
replacement contract, the obligations of the governmental unit and the highway user

under the existing contract terminate.

SECTION 5} 349.16 (1) (c) of the statutes is amended to read:

349.16 (1) (c¢) Order the owner or operator of any vehicle being operated on a
highway to suspend operation if in its judgment such vehicle is causing or likely to
cause injury to such highway or is visibly injuring the permanence thereof or the
public investment therein, except when s. 84.20 is applicable or when the vehicle is
being operated pursuant to a contract which-provides-that-the governmental unit
¢ described in s. 349.03 (2r)

J
(c). Traffic officers also may order suspension of operation under the circumstances

and subject to the limitations stated in this paragraph.

History: 1975 c. 141; 1977 ¢. 29 5. 1654 (8) (a); 1977 c..435; 1983 a. 307; 1999 a. 46.
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Analysis insert

This bill concerns local governmental ailthomty to regulate air quality, water
quality and quantity, and the use of exploswes local government highway use
contracts and local regulation of materials 'sites related to transportation projects of
the Department of Transportation (DOT) and local governmental authority to
regulate nonmetallic mining. Nonmetallic mining is extracting nonmetallic
materials, such as stone, gravel, clay, and sand.

Local regulation of nonmetallic mining

[Marc\sw,pa\ﬁ] %{AC guj /\)Oi/l W&é (/15 %Ma/\/‘f\fig I4e L(';W, e !(,)/»7

Ji )Uv —— "~ Current law réaulres the department of natural resourc\es (DNR) to promulgate

r@CL&M‘@?V\

rules containing uniform statewide standards for the reclamation of nonmetallic
mining sites. Reclamation consists of rehabilitating a nonmetallic mining site to
achieve a land use specified in a reclamation plan, including removal or reuse of
refuse; removal, storage, and replacement of topsoil; reestablishment of vegetation;
control of surface water and groundwater; and prevention of environmental
pollution. The standards impose requirements that apply during nonmetallic
mining as well as after the mining ends.

This bill prohibits DNR from establishing nonmetallic mining reclamation
standards relating to water quality or quantity or air quality that are more
restrictive than this state’s laws that relate specifically to water quality and quantity
and air quality.

Current law requires a county to administer a nonmetallic mining reclamation
program by enacting an ordinance that complies with the DNR standards and that
includes a requirement to obtain a nonmetallic mining permit, requirements for fees,
requirements for reclamation plans, and requirements for proof of financial
responsibility for reclaiming nonmetallic mining sites. Current law authorizes a city,
village,or town to administer a nonmetallic mining reclamation program by enacting
such ah ordinance.

This bill prohibits a county, 01ty, Vlllage or town from enacting or enforcing a

‘nonmetallic mining)ordinance that requires an operator to obtain a permit other

than a reclamation permit; includes a standard of air quality or water quality;
requires monitoring water quality or quantity or air quality; or is more restrictive
than DNR’s nonmetallic mining reclamation standards or this state’s laws that
relate specifically to water quality and quantity and air quality.

Local regulation of water quality and quantity and air quality

" This bill generally prohibits a county, city, village, town, county utility district,
town sanitary district, public inland lake protection and rehabilitation district, or
metropolitan sewage district (local governmental unit) from establishing or
enforcing a standard of water quality; issuing permits related to water quality or
quantity; imposing restrictions related to water quality or quantity; or requiring
monitoring of water quality or quantity. The bill authorizes a local governmental
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unit to take actions related to water quality or quantity that are specifically required
or authorized by this state’s statutes.

Current law authorizes a county to administer an air pollution control program
with requlrements that are consistent with or stricter than those in state laws
related to air quality if] tthe program is is approved by DNR. This bill eliminates that
authority. é@ﬂ L appreves ¢

This bill generally | proh1b1ts a local governmental unit from estabhshmg or
enforcing a standard of air quality; issuing permits related to air quality; imposing
restrictions related to air quality; or requiring monitoring of air quality. The bill
authorizes a local governmental unit to regulate open burning and to take other
actions related to air quality that are specifically required or authorized by this
state’s statutes.

Local regulation of the use of explosives

Current law requires the department of safety and professional services
(DSPS) to promulgate rules to ensure the safety of mines, explosives, quarries, and
related activities. The rules must provide uniform limits on the results of blasting,
to reasonably ensure that blasting does not cause injury, damage, or unreasonable
annoyance to any person, or, property outside a controlled blasting site.

This bill prohlblts a 01ty, village, towné or countylfrom regulating the use of

explosives in connection with mining, §uarrying, and related activities regulated by
DSPS.

Highway use contracts

Current law generally prohibits a local authority from enacting or enforcing
any traffic regulation excluding or prohibiting any motor vehicle from the free use
of all highways. Also under current law, any person who injures a highway is liable
in treble damages to the political division with maintenance jurisdiction over the
highway.

Current law also allows a city, village, or town (municipality) or county, with
respect to highways maintained by the municipality or county, to post special weight
limits on highways that are weakened due to deterioration, climatic conditions, or
other special or temporary conditions and that would likely be seriously damaged or
destroyed in the absence of these special weight limits. A municipality, county, or
traffic officer may also order the owner or operator of a vehicle to suspend operation
on a highway if the vehicle is causing or likely to cause injury to the highway, unless
the highway is being used as a detour by DOT or the vehicle is being operated under
a contract that provides that the mun1c1pa11ty or county will be reimbursed for any
damage done to the highway. Lsei

This bill prohibits, with limited exceptlons a municipality or county from
imposing any fee or other charge on the user of a hlghwayjimder the jurisdiction of
the municipality or county. Under one exception, a mumclpahty or county may enter
into a contract with a highway user that requires the highway user to reimburse the
municipality or county for the cost of repairs to a highway necessitated by actual
damage to the highway caused by the highway user if the contract includes all of the
following requirements: 1) the repairs to the highway are completed before
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reimbursement is required by the highway use;’!; 2) the proportion of damages to the
highway caused specifically by the highway user and the cost of repairs attributable
to that share of damages is determined by an engineer chosen by agreement of the
highway user and the municipality or county; and 8) the costs of the engineer’s
services are paid in equal shares by the highway user and the municipality or county.
The contract may require that the highway user show proof of financial security
sufficient to pay for the cost of highway repairs if the proof of financial security meets
certain requirements. If a highway use contract is entered into, the provision of
current law providing treble damages against a person who injures a highway does
not apply to damage caused by a vehicle operated under the contract. The bill also
specifies a procedure for a highway user that is a party to a highway use contract that
pre—dates the bill’s effective date to seek modification of the existing highway use
contract or replacement of this contract with a new contract.

Borrow sites and material disposal sites for DOT projects

Under current law, a “borrow site” is a site off of project property from which
borrow is excavated for use in a DOT transportation project. “Borrow” is soil or a
mixture of soil, stone, gravel, or similar material for use as part of a DOT
transportation project. A “material disposal site” is a site off of project property used
for the lawful disposal of surplus materials from a DOT transportation project and
that is controlled by the project contractor or subcontractor. If specified
requirements are met, a local zoning ordinance may not apply to a borrow site or a
material disposal site.

Under this bill, no local ordinance, including a zoning ordinance, may apply to
a borrow site or a material disposal site.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.
Insert 2-16

, including permits for discharges to the waters of the state,
Insert 2-17
(c) Impose any restriction related to water quality or quantity.

Insert 2-19

take actions related to water quality or quantity that are specifically required

or authorized by another statute.

.
;
.

(b) A municipality may not use s. 59.03 (2) (a):j59.54 (6),%60.10 (2) (c),%él.Bzi, or

62.11 (5)‘§as the basis for taking an action under par. (a).
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Insert 3-18

(¢) Impose any restriction related to air quality.

Insert 3-19

(2) (a) A municipality may do any of the following:

1. Take actions related to air quality that are specifically required or authorized
by another statute.

2. Regulate open burning. 4 ﬁ f

(b) A municipality may not use s. 59.03 (2) (a)"j;59.54 (655460.10 (2) (c), 61.’33;4, or

62.11 (3) as the basis for taking an action under par. (a) 17

Insert 3-21 —
(2)
SECTION 1, 295.12 (1) (e) of the statutes is created to read:
(2

295.12 (1) (e) The department may not establish nonmetallic mining
reclamation standards under sub. (1) (a) relating to Water quahty or quantlty or air
quality that are more restrictive than chs. 160 280 281 283 or 285 or rules
promulgated under those chapters.

SECTION 2. 295.13 (1) (bjfof the statutes is created to read:

295.13 (1) (b) Restrictions on ordinances. A county may not enact or enforce
provisions in an ordinance under par. (a)\yihat do any of the following:

1. Specify a standard of water quality or air quality.

2. Require an operator to obtain a permit or other form of approval in addition
to a nonmetallic mining reclamation permit.

3. Impose any requirement related to monitoring water quality or quantity or
air quality.

4. With respect to water quality or quantity or air quality, are more restrictive

than the standards under s. 295.12 (1) (a)fj



© v 3 & O ks~ W N =

e T T S " ST
gt A~ W N k= O

-5- LRB-1377/P2insrt
RCT-.......

5. With respect to water quali@y or quantity or air quality, are more restrictive
than chs. 160, 280, 281, 283, or 28% and rules promulgated under those chapters.

SECTION 3. 295.14 (1) of the statutes is renumbered 295.14 (1) (a).

SECTION 4. 295.14 (1) (b) of the statutes is created to read:

295.14 (1) (b) A cit):, village, or town may not enact or enforce provisions in an
ordinance under par. (a)%éthat do any of the following:

1. Specify a standard of water quality or air quality.

2. Require an operator to obtain a permit or other form of approval in addition
to a nonmetallic mining reclamation permit.

3. Impose any requirement related to monitoring water quality or quantity or
air quality.

4. With respect to water quality or quantity or air quali;cy, are more restrictive
than the standards under s. 295.12 (1) (a)',;

5. With respect to water quality or quantity or air quality, are more restrictive

than chs. 160, 280, 281, 283, or 285 and rules promulgated under those chapters.
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I believe that current law does not authorize a local government to impose a “use fee”
on a highway user operating lawfully, without the highway user’s consent. See s.
349.03 (2). I therefore do not understand why a highway user would enter into a
contract to pay such a use fee unless there is a question as to the legality of the vehicle
operation. In addition, under current law, a local government is entitled to recover
triple the actual damages against a person who damages a highway. See s. 86.02." Yet,
to my understanding, it is very difficult, often impossible, to prove that specific
highway damage was caused by a specific vehicle. Given this background of current
law, I have difficulty understanding why a lawfully operating highway user or a local
government would enter into a highway use contract as described in this draft. It
seems that both would be better off without the contract, under the provisions of
current law.

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.wisconsin.gov
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I believe that current law does not authorize a local government to impose a “use fee”
on a highway user operating lawfully, without the highway user’s consent. See s.
349.03 (2). I therefore do not understand why a highway user would enter into a
contract to pay such a use fee unless there is a question as to the legality of the vehicle
operation. In addition, under current law, a local government is entitled to recover
triple the actual damages against a person who damages a highway. See s. 86.02. Yet,
to my understanding, it is very difficult, often impossible, to prove that specific
highway damage was caused by a specific vehicle. Given this background of current
law, I have difficulty understanding why a lawfully operating highway user or a local
government would enter into a highway use contract as described in this draft. It
seems that both would be better off without the contract, under the provisions of
current law.

Aaron R. Gary
Legislative Attorney

Phone: (608) 261-6926
E-mail: aaron.gary@legis.wisconsin.gov



Gary, Aaron

From: Emerson, James

Sent: Monday, June 03, 2013 3:19 PM

To: Gary, Aaron -

Cc: Grothman, Jeffrey; Konopacki, Larry; Rep.LeMahieu; Tradewell, Becky; Shovers, Marc
Subject: RE: Release of LRB 1377

Aaron: ‘

Please make Rep. LeMahieu officially the “requester” on the draft.

Thank you,

Jim Emerson

From: Gary, Aaron

Sent: Monday, June 03, 2013 1:29 PM

To: Emerson, James

Cc: Grothman, Jeffrey; Konopacki, Larry; Rep.LeMahieu; Tradewell, Becky; Shovers, Marc
Subject: RE: Release of LRB 1377

Jim,

Thanks for the email. Did you want to simply allow Rep. LeMahieu’s office to provide instructions for changes?
Or do you want me to transfer the file so that Rep. LeMahieu is now officially the “requester” on the draft? (The
“requester” has ultimate decision-making authority over the drafting and directly receives the copies of the draft when
they come out).

Thanks. Aaron

Aaron R. Gary

Attorney, Legislative Reference Bureau
608.261.6926 (voice)

608.264.6948 (fax)

aaron.gary@legis. state.wi.us

From: Emerson, James

Sent: Friday, May 31, 2013 12:08 PM

To: Gary, Aaron

Cc: Grothman, Jeffrey; Konopacki, Larry; Rep.LeMahieu
Subject: Release of LRB 1377

Aaron:

Rep. Suder’s office would like to release/allow access of LRB 1377/P2dn to Rep. LeMahieu and his office. If you have any
questions, or need anything else, please let me know.,

Sincerely,

Jim Emerson

Chief of Staff

Rep. Suder’s Office
266-2401



