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ASSISTANCE
This is a preliminary draft. An anelysis will be provided in a subsequent version
of this draft.
For further information see the state fiscal estimate, which will be printed as
an appendix to this bitl.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

Section 1. 20.435 (4) (im) of the statutes is amended to read:
20.435 (4) (im) Medical assistance; correct payment recovery, collections; other
recoveries. All moneys received from the recovery of correct medical assistance

payments under ss. 49.496 and-8

49.848, and 49.849, all moneys received as collections and other recoveries from
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Secrion 1
providers, drug manufacturers, and other 3rd parties under medical assistance
performance-based contracts, and all moneys credited to this appropriation account
under s. 49.89 (7) (), for payments to counties and tribal govemning bodies under s.
49.496 (4) (a), for payment of claims under s. 86740363} 49.849 (5), for payments to
the federal government for its share of medical assistance benefits recovered, for the
state share of medical assistance benefits provided under subch. IV of ch. 49, and for
costs related to collections and other recoveties.

SecTion 2. 20.435 (4) (in) of the statutes is amended to read:
20.435 (4) (in) Community options program; family care; recovery of costs
administration. From the moneys received from the recovery of costs of care under

,.49.848,
and 49.849 for enroliees who are ineligible for medical assistance, the amounts in the

$s. 46.27 (7¢g) and-88

schedule for administration of the recovery of costs of the care.

SecTion 3. 20.435 (7) (im) of the statutes is amended to read:

20.435 (7) (imj) Community options program; family care benefit; recovery of
costs; birth to 3 waiver administration. From the moneys received from the recovery

of costs of care under ss. 46.27 (7g) and-867-036-and-unde

6—46-286-(7), 49.848, and 49.849 for enroliees who are ineligible for medical

assistance, all moneys not appropriated under sub. (4) (in), and all moneys
transferred to this appropriation account from the appropriation account under sub.
(4) (0), for payments to county departments and aging units under s. 46.27 (7g) (d),
payments to care management organizations for provision of the family care benefit
under s. 46.284 (5), payment of claims under s. 867-0636-(3) 498.849 (5), payments for

long-term community support services funded under s. 46.27 (7) as provided in ss.
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SecTion 3

46.27 (7q) (e) and 86%-036-(4m) 40.849 (B) (b), and for administration of the waiver
program under s. 46.99.

Secrion 4. 46.27 (7g) (a) tm. of the statutes is created to read:

46.27 (7Tg) (a) tm. “Decedent” means a deceased client or a deceased nonclient
surviving spouse, whichever is applicable.

SecTiON 5. 46.27 (7¢g) (a) 4. of the statutes is created to read:

46.27 (Tg) (a) 4. “Nonclient surviving spouse” means any person who was
married to a client while the client was receiving services for which the cost may be
recovered under par. (¢) 1. and who survived the client.

SecTiON 6. 46.27 (7g) (a) 5. of the statutes is created to read:

46.27 (7g) (a) 5. a. “Property of a decedent” means all real and personal
property to which the client held any legal title or in which the client had any legal
interest immediately before death, to the extent of that titie or interest, including
assets transferred to a survivor, heir, or assignee through joint tenancy, tenancy in
common, survivorship, life estate, living trust, or any other arrangement.

b. Notwithstanding subd. 5. a., “property of a decedent” includes any-all

real and personal
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property in which the nonclient surviving spouse had an ownership interest at the
client's death and in which the client had a marital property interest with that
nonclient surviving spouse at any time within 5 years before the client applied for
fong—term community support services funded under sub. (7) or during the time that
the client was eligible for long—term community support services funded under sub.
.

SecTion 7. 46.27 (79) (¢} 1. of the statutes is amended to read:

46.27(7g) (c) 1. Except as provided in subd. 4., the department shall file a claim
against the estate of a client er_and against the estate of the a nondlient surviving
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SecTiON 7
spouse ef-a-client, for the amount of long-term community support services funded
under sub. (7) paid on behalf of the client after the client attained 55 years of age,
unless aiready recovered by the department under this subsection.

SecTion 8. 48.27 (7g) (c) 2m. of the statutes is created to read:

46.27 {(7g) (c) 2m. a. Property that is subject to the department's claim under
subd. 1. in the estate of a client or in the estate of a nonclient surviving spouse is all
property of a decedent that is included in the estate.

b. There is a presumption, which may be rebutted by clear and convincing
evidence, that all properly in the estate of the nonclient surviving spouse was marital
property held with the client and that 100 percent of the property in the estate of the
nonclient surviving spouse is subject to the department’s claim under subd. 1.

SecTion 9. 46.27 (7g) (c) 3. (intro.) of the statutes is amended to read:

46.27 (7g) (c) 3. (intro.) The court shall reduce the amount of a claim under
subd. 1. by up to the amount specified in s. 861.33 (2) if necessary {0 aliow the chents
decedent’s heirs or the beneficiaries of the elients decedent’s will to retain the
following personal property:

Section 10. 46.27 (7g) (c) 5. a. of the statutes is amended to read:

46.27 (7g) (¢) 5. a. If the department’s claim is not allowable because of subd.
4. and the estate includes an interest in real property, including a home, the court
exercising probate jurisdiction shall, in the final judgment or summary findings and
order, assign the interest in the heme real property subject to a lien in favor of the
department for the amount described in subd. 1. The personal representative or
petitioner for summary settlement or summary assignment of the estate shall record
the final judgment as provided in s. 863.29, 867.01 (3) (h).or 867.02 (2) (h).

Section 11. 46.27 (7g) (c) 5. b. of the statutes is amended to read:
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SecTion 11

46.27 (Tg) (c)5. b. if the department's claim is not allowable because of subd.
4., the estate includes an interest in rgal property

representative closes the estate by sworn statement under s. 865.16, the personal
representative shall stipulate in the statement that the home real properly is
assigned subject to a lien in favor of the department for the amount described in subd.
1. The personal representative shall record the statement in the same manner as

described in s. 863.29, as if the statement were a final judgment.
4827 (70) (6)8. Gtro.

Section 13. 46.27 (7g) (g) of the statutes is amended to read:

46.27 (Tg) (g) The department shall promulgate rules establishing standards
for determining whether the application of this subsection would work an undue
hardship in individual cases. If the department determines that the application of
this subsection would work an undue hardship in a particular case, the department
shall waive application of this subsection in that case. Thi

SecTion 14. 48.286 (7) of the statutes is amended to read:

48.286 (T) RECOVERY OF FAMILY CARE BENEFIT PAYMENTS—RULES. The department
shall premuigate—rules—relating apply to the recovery from persons who receive the
family care benefit, including by liens and affidavits and from estates, of correctly
and-incorrectly paid family care benefits, that-are-substantialiy-similarto the
applicable provisions under $s. 49.496 and 48-40%, 49 848, and 49.849.

SecTion 15. 46.287 (2) (8) 1. k. of the statutes is amended to read:
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SecTiON 16

46.287 (2) (a) 1. k. Recovery of family care benefit payments under-6-46-285

Secrion 16. 49.496 (1) (a) of the statutes is renumbered 48.496 (1) (ah).

S8ecTiON 17. 49.496 (1) (af) of the statutes is created to read:

49496 (1) (af) ‘Decedent” means a deceased recipient or a deceased
nonrecipient surviving spouse, whichever is applicable.

Section 18. 49.496 (1) (bk) of the statutes is created to read:

49.496 (1) (bk) “Long-term care program” means any of the following:

1. The family care program providing the benefit under s. 46.286.

2. The self-directed services option that operates under a waiver from the
secretary of the federal department of health and human services under 42 USC
1396n (c) in which an enrolled individual selects his or her own services and service
providers.

3. The family care partnership program that is an integrated health and
long—term care program operated under an amendment to the state medical
assistance plan under 42 USC 1398u-2 and a waiver under 42 USC 1396n (c).

4. The program for ali—inclusive care for the elderly under 42 USC 1396u-4.

5. Any program that provides long—term care services and is operated by the
department under an amendmert to the state medical assistance plan under 42 USC
1396n (i) or 42 USC 1396u-2; a waiver of medical assistance laws under 42 USC
1396n (c), 42 USC 1396n (b} and (c), or 42 USC 1396u; or a demonstration project
under 42 USC 1315 or 42 USC 1396n (c).

Secrion 19. 49.496 (1) (bw) of the statutes is created to read:
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SECTION 19

439.496 (1) (bw) “MNonrecipient surviving spouse” means any person who was
married to a recipient while the recipient was receiving services for which the cost
may be recovered under sub. (3) (a) and who survived the recipient.

Secrion 20. 49.496 (1) (cm) of the statutes is created to read:

49.496 (1) (cnm) 1. "Property of a decedent” means alf real and personal property
to which the recipient held any legal title or in which the recipiert had any legal
interest immediately before death, to the extent of that title or interest, including
assets transferred to a survivor, heir, or assignee through joint tenancy, tenancy in
common, survivorship, life estate, living trust, or any other arrangement.

2. Notwithstanding subd. 1., “property of a decedent” includes allany
real_and personal

property in which the nonrecipient surviving spouse had an ownership interest at
the recipient's death and in which the recipient had a marital property interest with
that nonrecipient surviving §pouseat any time within 5 years before the recipient
applied for medical assistance or during the time that the recipient was eligible for
medical assistance.

Section 21. 49.496 (3) (a) (intro.) of the statutes is amended to read:

49.496 (3) (a) (intro.) Except as provided in par. (b}, the department shall file

a claim against the estate of a recipien
surviving spouse, for all of the following, subject to the exclusion of any amounts
under the Long-Term Care Partnership Program established under s. 49.45 (31),
unless already recovered by the departrment under this section:

SECTION 22. 40.498 (3) (a) 2. a. of the statutes is amended to read:

49.496 (3) (a) 2. a. Home—based or community-based services under 42 USC
13964 (a) (7) and (8) end-unde
or-42-U8G-1366u.
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Secrion 23

Secrion 23. 49.496 (3) (a) 2. am. of the statules is created to read:

49.486 (3) (a) 2. am. All services provided to an individual while the individual
is participating in a long—-term care program.

SecTion 24. 49.486 (3) (a) 2. b. of the statutes is repealed.

Secrion 25. 49.458 (3) (a) 2. ¢. of the statutes is repealed.

SECTION 26. 49.496 (3) (ad) of the statutes is created to read:

49.496 (3) (ad) The amount the department may claim against an estate of a
recipient, or an estate of a nonrecipient surviving spouse, for services that are
described under par. (a) 2. am. and that are provided by a managed long—term care
program funded by capitated payments is equal to the amount of the capitated
payment for the reciplent.

SecTion 27. 49.496 (3) (aj) of the statutes is created to read:

49.496 (3) (aj) 1. Property that is subject to the department's ctaim under par.
(a) in the estate of a recipient or in the estate of a nonrecipient surviving spouse is
all property of a decedent that is included in the estate.

2. There is a presumption, which may be rebutted by clear and convincing
evidence, that all property in the estate of a nonrecipient surviving spouse was
marital property held with the recipient and that 100 percent of the property in the
estate of the nonrecipient surviving spouse is subject to the department's claim
under par. (a).

SECTION 28. 49.496 (3) (am) (intro.) of the statutes is amended to read:

49.496 (3) (am) (intro.) The court shall reduce the amount of a claim under par.
(a) by up to the amount specified in s. 861.33 (2) if necessary to allow the recipients
decedent's heirs or the beneficiaries of the recipients decedent’s will to retain the
following personal property:
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Secnion 28

Secrion 29. 49.496 (3) (c) 1. of the statutes is amended to read:
49.496 (3) (c) 1. If the department’s claim is not allowable because of par. (b)

and the estate includes an interest i g ing a home, the court

exercising probate jurisdiction shall, in the final judgment or summary findings and
order, assign the interest in the heme rgal property subject to a lien in favor of the
department for the amount described in par. (a). The personal representative or
petitioner for summary setilement or summary assignment of the estate shall record
the final judgment as provided in s. 863.29, 867.01 (3) (h)_or 867.02 (2) (h).
Secmion 30. 49.496 (3) (c) 2. of the statutes is amended to read:
49.496 (3) (c) 2. If the department's claim is not aflowable because of par. (b),

the estate includes an interest in a cluding a home, and the

personal representative closes the estate by sworn statement under s. 865.16, the

personal representative shall stipulate in the statement that the home regl property

is assigned subject to a lien in favor of the department for the amount described in

par. (@). The personal representative shall record the statement in the same manner

as described in s. 863.29, as if the statement were a final judgment.
Section 31. 49496 (3) (d) (intro.) of the statutes is amended to read:

‘otthe foflowing
SecTion 32. 49.496 (Bm) of the statutes is amended to read:

49.496 (6m) WAIVER DUE TO HARDSHIP. The department shall promulgate rules
establishing standards for determining whether the application of this section would
work an undue hardship in individual cases. If the department determines that the
application of this section would work an undue hardship in a particular case, the
department shall waive application of this section in that case. This_subsection does
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SecTION 32

Secrion 33. 49.4962 of the statutes is created to read:

49.4862 Volding certain transfers of real property. (1) Derinitions. In
this section:

(a) "Conveyance” has the meaning given in s. 706.01 (4).

{b) “Fair market value™ means the price that a willing buyer would pay a willing
seller for the purchase of real property.

{c) “Frauduient transfer” means any of the following:

1. A transfer of title to real property for less than fair market value.

2. A transfer of titie to real property by a conveyance that is not recorded during
the lifetime of the grantor in the office of the register of deeds of the county in which
the real property is located.

(d) “Grantee” has the meaning given in s. 706.01 (6).

(e} “Grantor” has the meaning given in s. 706.01 (6).

{2) VoIDABLE TRANSFERS. (8) A transfer of real property to which all of the
following apply is voidable by the department:

1. The transfer was made by a grantor who was receiving or who received
medical assistance, or by someone on his or her behalf, during the time that the
grantor was eligible for medical assistance.

2. The department was not notified and was unaware that the transfer was
made.

3. The transfer was made to hinder, delay, or defraud the department from
recovering medical assistance benefits that were paid on behalf of the grantor.
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Section 33

(b) The department may commence an action in circuit court agsinst the
grantee to void the transfer. If the court voids the transfer, the title to the real
property revarts to the grantor or his or her estate.

{3) PresumpTtion. There is a presumption, which may be rebutted by clear and
convincing evidence, that a transfer described in sub. (2) () 1. that is a fraudulent
transfer was made to hinder, delay, or defraud the department from recovering
medical assistance benefits that were paid on behalf of the grantor.

(4) Burpen of PROOF. With respect to a transfer under sub. (1) (c) 1., the burden
of proof for establishing fair market value is on the grantee. Fair market value must
be established through a credible methodology, which may include an appraisal
performed by a licensed appraiser.

(5) INAPPLICABLE TO PURCHASER IN GOOD FAITH. Subsection (2) does not apply if,
after the transfer described in sub. (2), the real property was transferred by a
conveyance to a purchaser in good faith and for a valuable consideration and the
conveyance was recorded.

(6) ArrLicaBiLITY. This section applies to any of the following transfers of real
property:

(a) A transfer that is made on or after the date that is 90 days after the effective
date of this paragraph ... [LRB inserts date].

(b} A transfer that was made before the date that is 90 days after the effective
date of this paragraph .... [LRB inserts date], if the grantor is receiving medical
assistance on, or receives medical assistance after, the date that is 90 days after the
effective date of this paragraph ... [LRB inserts date].

Secrion 34. 49.682 (1) (am) of the statutes is created to read:
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SecTion 34

49.682 (1) (am) “Decedent” means a deceased client or a deceased nonclient
surviving spouse, whichever is applicable.

SecTion 35. 48.682 (1) (d) of the statutes is created to read:

49.682 (1) (d) “Nonclient surviving spouse” means any person who was married
to a client while the client was receiving services for which the cost may be recovered
under sub. (2) () and who survived the client.

SecTion 36. 49.682 (1) (e) of the statutes is created to read:

49,682 (1) (e} 1. “Property of a decedent” means all real and personal property
to which the client held any legal titie or in which the client had any legal interest
immediately before death, to the extent of that title or interest, including assets
transferred to a survivor, heir, or assignee through joint tenancy, tenancy in common,
survivorship, life estate, living trust, or any other arrangement.

2. Notwithstanding subd. 1., “property of a decedent” includes amy-all

real and personal
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property in which the nonclient surviving spouse had an ownership interest at the
client's death and in which the client had a marital property interest with that
nonclient surviving spouse at any time within § years before the client applied for
aid under s. 49.68, 49.683, or 49.685 or during the time that the recipient was eligible
for aid under s. 49.68, 49.683, or 49.685.

SecTion 37. 49.682 (2) (a) of the statutes is amended to read:

49.682 (2) (a) Except as provided in par. (d), the department shall file a claim
against the estate of a client eor_and against the estate of the g nonclient surviving
spouse of-a-shient,_for the amount of aid under s. 49.68, 49.683,_or 49.685 paid to or
on behalf of the client.

SecTiON 38. 49.682 (2) (bm) of the statutes is created to read:
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SecTion 38

49.682 (2) (bm) 1. Property that is subject to the department’s claim under par.
(a) in the estate of a client or in the estate of a nonclient surviving spouse is all
property of a decedent that is included in the estate.

2. There is a presumption, which may be rebutted by clear and convincing
evidence, that all property in the estate of the nondlient surviving spouse was marital
property held with the client and that 100 percent of the property in the estate of the
nonclient surviving spouse is subject to the department’'s claim under par. (a).

SecTion 38. 49.682 (2) (c) (infro.) of the statutes is amended to read:

48.682 (2) (c)(intro.) The court shall reduce the amount of a claim under par.
(a) by up to the amount specified in s. 861.33 (2) if necessary to allow the clients
decedent's heirs or the beneficiaries of the clients decedent's will to retain the
following personal property:

SecTion 40. 49.682 (2) (e) 1. of the statutes is amended to read:

49.882 (2} (e) 1. If the depariment’s claim is not allowable because of par. (d)
and the estate includes an interest in real property. including a home, the court
exercising probate jurisdiction shall, in the final judgment or summary findings and
order, assign the interest in the home real property subject to a lien in favor of the
department for the amount described in par. (38). The personal representative or
petitioner for summary seltlement or summary assignment of the estate shall record
the final judgment as provided in s. 883.29, 867.01 (3) (h).or 867.02 (2) (h).

SecTion 41. 49.682 (2) (e) 2. of the statutes is amended to read:

49.682 (2) (e) 2. If the department's claim is not allowable because of par. (d),
the estate includes an interest in real properly, including a home, and the personal
representative closes the estate by sworn statement under s. 865.16, the personal
representative shall stipulate in the statement that the home real propery is
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SECTION 41
assigned subject to a lien in favor of the department for the amount described in par.
(a). The personal representative shall record the statement in the same manner as
described in s. 863.29, as if the statement were a final judgment.

SecTiOon 42. 49.682 (2) (f) (intro.) of the statutes is amended to read:

SECTION 43. 49.882 (3) of the statutes is amended to read:

49682 (3) The department shall administer the program under this section
and may confract with an entity to administer all or a portion of the program,
including gathering and providing the department with information needed to
recover payment of aid provided under s. 49.68, 49.683, or 49.685. All funds received
under this subsection, net of any amount claimed under s. 887.036-(3) 49.849 (5),
shall be remitted for deposit in the general fund.

SecTION 44. 49.682 (4) (b) of the statutes is amended to read:

49.682 (4) (b) The department may file a daim under sub. (2} {o recover against

SecTion 45. 49.682 (5) of the statutes is amended to read:

49.682 (5) The department shall promulgate rules establishing standards for
determining whether the application of this section would work an undue hardship
in individual cases. If the department determines that the application of this section
would work an undue hardship in a particular case, the department shall waive

application of this section in that case. This
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SecTiON 46

SecTion 46. 49.848 of the statutes is created to read:

49.848 Treatment of real property owned by certain public assistance
reciplents. (1) DerineTions. In this section:

(a) “Department” means the department of health services.

(b) “Public assistance” means any services provided as a benefit under a
long-term care program, as defined in s. 49.496 (1) (bk), that may be recoverable
under s. 49.496 (3) (a); medical assistance under subch. IV that may be recoverable
under s. 49.496 (3) (a); long—term community support services funded under s. 46.27
(7) that may be recoverable under s. 46.27 (7g) (c) 1.; or aid under s. 49.68, 49.683,
or 49.685 that may be recoverable under s. 49.682 (2) (a).

(c) “Recipient” means a person who received public assistance.

(2) CRrEATION OF DOCUMENTS FOR RECORDING. The department shall create all of
the following for recording in the office of the register of deeds in the real estate
records index:

(a) A document entitted "REQUEST FOR NOTICE OF TRANSFER OR
ENCUMBRANCE AND NOTICE OF POTENTIAL CLAIM,” which shall require
notice to the department with respect to any transfer of title to, placement of an
encumbrance on, or termination of an interest in, the property to which the document
refates and which shall provide notice that the department may have a claim against
the property to which the document relates on the basis of providing public
assistance to an individual who has or had a legal interest in the property.

(b) A document enutled "TERM!NATION OF REQUEST FOR NOTICE OF
TRANSFER OR ENCUMBRANCE AND NOTICE OF POTENTIAL CLAIM,” which
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SECTION 46
shall provide notice that, with respect to property against which a REQUEST FOR
NOTICE OF TRANSFER OR ENCUMBRANCE AND NOTICE OF POTENTIAL
CLAIM has been recorded, no notice to the department is required when title to the
property is transferred, an encumbrance is placed on the property, or an interest in
the property is terminated.

(c) A document entitled “CERTIFICATE OF CLEARANCE,” which shall
provide natice that, with respect to property against which a REQUEST FOR
NOTICE OF TRANSFER OR ENCUMBRANCE AND NOTICE OF POTENTIAL
CLAIM has been recorded, but against which a TERMINATION OF REQUEST FOR
NOTICE OF TRANSFER OR ENCUMBRANCE AND NOTICE OF POTENTIAL
CLAIM has not been recorded, no notice to the department is required when title to
the property is transferred, an encumbrance is placed on the property, or an interest
in the property is terminated.

~ FNote The aboveiwo documents are described as doing the exact same thing.
13 this: okay? Maybe one document is sufficient.

(3) RECORDING OF REQUEST FOR NOTICE AND TERMINATION OF REQUEST FOR NOTICE.
(2) 1. Whenever an individual becomes eligible for public assistance, the department
may record a REQUEST FOR NOTICE OF TRANSFER OR ENCUMBRANCE AND
NOTICE OF POTENTIAL CLAIM if the individual has any of the following
ownership interests in real property:

a. A current ownership interest in real property, including a marital property
interest.

b. At any time within 5 years before the individual applied for public assistance,
a marital property interest in real property with his or her current spouse, if that
spouse currently holds title to the real property.

—————————e

won't be pursuing a claim under 5. 49848

it r a m for re:

we could add language to 49.848(1)(c) like, "no
notice to the department is required when title to
the property is transferred, an encumbrance is
placed on the property, or an interest in the |
property is terminated pod thet the department will |

Comment [RLK5]: The termination document |
ends the notice requirement to the department. |
The certificate of clearance ends the notice

requirement and gives notice that the department |

Perhaps |

r 3. 49848

'm‘ We would prefer to keep both the termination |

[ of notice and the certificate of clearance. |




G ® N O b W N -

Doen " U W S
oA W N =2 O

16
17
18
18

LRB-0617/P3
PIKETID jid:ph
SECTION 48

2013 - 2014 Legislature -17-

=+NOTE: | limited this to the spouse's ownership of the property because, if the
recipient still has a marital property interest in the property, it would come under subd.

FNoTe: This is limited to the 5 years before application because, as drafted, this
applies when an individual is determined to be eligible. If you prefer, it can be drafted
so that DHS records the document when an individual is determined 1o be eligible and
at any time during the period that the individual is eligible.

2. The department shall record the document in the office of the register of
deeds of the county in which the real property under subd. 1. a. or b, whichever is
applicable, is located.

3. In this paragraph, an interest in real property includes a vendee’s or vendor’s
interest in aland contract or an interest in real property held in a revocable trust.

(b) Whenever the department determines that, with respect to property
against which a REQUEST FOR NOTICE OF TRANSFER OR ENCUMBRANCE
AND NOTICE OF POTENTIAL CLAIM has been recorded, the department no
longer requires notice when title to the property is transferred, an encumbrance is
placed on the property, or an interest in the property is terminated, the department
shall record a TERMINATION OF REQUEST FOR NOTICE OF TRANSFER OR
ENCUMBRANCE AND NOTICE OF POTENTIAL CLAIM in the office of the
register of deeds of the county in which the REQUEST FOR NOTICE OF
TRANSFER OR ENCUMBRANCE AND NOTICE OF POTENTIAL CLAIM with
respect to the property was recorded.

FNoTe: This is pretty vague, since it does not provide any reason for why the
department would make this determination. Is it possible to specify when the

department would do this, or are the reasons potentially too numerous or indefinite to
specify?

(3m) DiscLosure oF ReQUEST FOR NoTICE. If, in the course of a title search on

real property, a title insurance company or agent finds that a REQUEST FOR
NOTICE OF TRANSFER OR ENCUMBRANCE AND NOTICE OF POTENTIAL
CLAIM has been recorded against the property but a TERMINATION OF

e

(Comment (RLKS: Oy ssorshed ]

Comment [RLK7): We would ke to have it |
drafted so that DHS records the document when an |
indradual i3 determined to be eligible and at any

| time during the period of eligibility. It should also be |
chear that it applies to any marital property interest |

I within 5 years before application pnd at any time
during the period of efigibility

i
)
{similar to property i

of the recipient in other sections). See comment 21 |

meemwmuu

\/

g

| numerous to specify, 5o we would prefer to leave as

I
—

[ Comment [RLK8]: The reasons are really m?]
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REQUEST FOR NOTICE OF TRANSFER OR ENCUMBRANCE AND NOTICE OF
POTENTIAL CLAIM has not been recorded against the property, the title insurance
company or agent shall disclose that a REQUEST FOR NOTICE OF TRANSFER OR
ENCUMBRANCE AND NOTICE OF POTENTIAL CLAIM has been recorded
against the property in any report submitted preliminary to issuing, or in any
commitment to offer, a certificate of title insurance for the real property.

(4) TRANSFERRING, ENCUMBERING, OR TERMINATING AN INTEREST IN PROPERTY:
CLEARANCE BY THE DEPARTMENT. (@) Any person transferring title to, encumbering, or
terminating an interest in, property against which a REQUEST FOR NOTICE OF
TRANSFER OR ENCUMBRANCE AND NOTICE OF POTENTIAL CLAIM has
been recorded, but against which a TERMINATION OF REQUEST FOR NOTICE
OF TRANSFER OR ENCUMBRANCE AND NOTICE OF POTENTIAL CLAIM has
not been recorded, shall notify the department of the proposed transfer,
encumbrance, or termination of interest.

(b} if, onthe date that the person sends the notice under par. (a), the recipient
who had the ownership interest in the property when the department recorded the
REQUEST FOR NOTICE OF TRANSFER OR ENCUMBRANCE AND NOTICE OF
POTENTIAL CLAIM is alive, the person may transfer title to, encumber, or
terminate an interest in, the property with no further action by the department.

#=NoTE: Wil the person necessarily know that the recipient is alive? Wil the

department provide some notice (or perhaps a Certificate of Clearance?) to the person
that the property may be transferred?,

(c) If, onthe date that the person sends the notice under par. (a), the recipient
who had the ownership interest in the property when the department recorded the
REQUEST FOR NOTICE OF TRANSFER OR ENCUMBRANCE AND NOTICE OF
POTENTIAL CLAIM is deceased, all of the following apply:

i

—- , Comment [RLKS]: The person would most likely
| know that the recipient is alive. If the individual is

| alve, the transfer will take place without the need

| for a notice of terminstion, so the transferes ks not
| affected. However, we probably will record &

| termination of request for notice as part of program
| operations, whenever a property transfers during

L

the individual's lifetime
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1. The department shall determine whether it has a claim against the property
for amounts paid on behalf of the recipient that are recoverable under s. 46.27 (7g)
(c) 1., 49.496 (3) (a), or 48.682 (2) (a).

2. If the deparment determines that it has no daim under subd. 1., the
department shall issue to the person seeking to transfer titte to, encumber, or
terminate an interest in, the real property a CERTIFICATE OF CLEARANCE,
which the person shall record along with the instrument transferring title to,
encumbering, or terminating the interest in, the property.

3. i the department determines that it has a claim under subd. 1., the
department shall follow the procedure under sub. (5).

4. Trangferringtitle to, encumbering, or terminating an interest in, the
property is not valid unless the department issues to the person, and the person
records, a CERTIFICATE OF CLEARANCE.

(5) PROCEDURE iF DEPARTMENT HAS A CLAIM AGAINST REAL PROPERTY. (@) This
subsection applies in any of the following situations:

1. H the department determines that it has a claim against real property under
sub. (4) (¢) 1.

2. Upon the death of a recipient who, immediately before death, had an
ownership interest in real property, including a marital property interest, or whose
surviving spouse has an ownership interest in real property in which the recipient
had a marital property interest with that spouse at any time within 5 years before
the recipient applied for public assistance or during the time that the recipient was
eligible for public assistance, regardiess of whether the department recorded a
REQUEST FOR NOTICE OF TRANSFER OR ENCUMBRANCE AND NOTICE OF
POTENTIAL CLAIM with respect to the property.
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(b) The department shall send to the person providing the notice to the
departrment under sub. (4) (a), or to the surviving owner of the property, whichever
is applicable, a statement of claim that states all of the following:

~hNoTe: Should this procedure be limited to when the property is not being
transferred under s. 867.03 (1g) or through informal or formal administration?

1. That the department has a claim against the property that it intends to
recover from the property.

2. The amount of and basis for the claim.

3. That the person has a right to an administrative hearing on the extent and
fair market value of the recipient's interest in the property and how to request an
administrative hearing. The value of the recipient’s interest in the property shall be
determined in the manner provided in s. 49.849 (5c).

~NoTe: See second Note after sub. (5) (b) (intro.).

~ F+Note- Do you need a provision for a fair hearing In this section, Bike proposed
%.409.849 (5m)?

4. That the transferee of the recipient’s interest in the properly or the surviving
owner of the property may request from the department a hardship waiver and how
to request a hardship waiver.

() The department may recover against the property in the manner
determined by the department to be appropnate, including by placing a lien on the
property. Subject to par. (d), the department may enforce a lien on the property by
foreclosure in the same manner as a mortgage on real property.

(d) The department may not enforce a lien under par. (¢) as long as any of the
following is alive:

1. The recipient’'s spouse.

L/

Y

Comment [RLK10]: The procedure should be

limited to property being transferred outside of

| probate.

| to 45.849{5m),

---{ Comment [RLK11)

= 59

: Yes, with language similar |
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2. The recipient's child who is under age 21 or disabled, as defined in s. 40.468
(1) (@ 1.

(e) If the recipient’'s surviving spouse or child who is under age 21 or disabled
refinances a mortgage on the property, any lien under par. (c)is subordinate to the
new encumbrance.

(f) The department shall release a lien under par. (c)that the department could
not enforce because of par. (d), if any of the following applies:

1. The recipient’s surviving spouse or child who is under age 21 or disabled sells
the property for fair market value, as described in s. 49.849 (5¢) (d), during the

spouse’s or child’s lifetime.

2. The recipient’s surviving spouse or child who is under age 21 or disabled
transfers the property for less than fair market value, as described in s. 49.849 (5¢)
(d), during the spouse’s or child's fifetime, the transferee sells the property during the
spouse’s or child’s lifetime and places proceeds equat o the lesser of the department’s
lien or the sale proceeds due to the seller in a trust or bond, and the department is
paid the secured amount upon the death of the recipient's spouse or disabled child
or when the recipient's child who is not disabled reaches age 22.

3. The surviving owner or transferee of the property, who is not the recipient’s
surviving spouse or child who is under age 21 or disabled, sells the property during
the lifetime of the recipient's surviving spouse or child who is under age 21 or
disabled and places proceeds equal to the lesser of the department's lien or the sale
proceeds due to the seller in a trust or bond, and the department is paid the secured
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amount upon the death of the recipient's spouse or disabled child or when the
recipient's child who is not disabled reaches age 22.

Secrion 47. 49.849 of the statutes is created to read:

49.849 Recovery of correct payments under certain public assistance
programs. (1) Derivimions. In this section:

(a) ‘Decedent” means a deceased recipient or a deceased nonrecipient surviving
spouse, whichever is applicable.

(b) “Department” means the department of health services.

(c) “Nonrecipient surviving spouse” means any person who was married to a
recipient while the recipient was receiving public assistance and who survived the
recipient.

(d) 1. “Property of a decedent” means all real and personal property to which
the recipient held any legal title or in which the recipient had any legal interest
immediately before death, to the extent of that title or interest, including assets
transferred to a survivor, heir, or assignee through joint tenancy, tenancy in common,
survivorship, life estate, living trust, or any other arrangement.

2. Notwithstanding subd. 1., “property of a decedent” includes any real
property in which the nonrecipient surviving spouse had an ownership interest at
the recipient’s death and in which the recipient had a marital property interest with
that nonrecipient surviving spouse at any time within 5 years before the recipient
applied for public assistance or during the time that the recipient was eligible for
public assistance.

(e) “Public assistance” means any services provided as a benefit under a

long~-term care program, as defined in s. 49.496 (1) (bk), medical assistance under
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subch. IV, long~term community support services funded under s. 46.27 (7), or aid
under s. 49.68, 49.683, or 45.685.

() “Recipient” means a person who received public assistance.

{2} RecOVERABLE AMOUNTS. (¢) There is a presumption, which may be rebutted
by clear and convincing evidence, that all property of the deceased nonrecipient
surviving spouse was marital property held with the recipient and that 100 percent
of the property of the deceased nonrecipient surviving spouse is subject to the
department’s claim under par. (a).

(3) TRANSMITTAL OF PROPERTY UPON RECEIPT OF AFFIDAVIT. (3) Any property of a
decedent that is transferred by a person who has possession of the property at the
time of the decedent’s death is subject to the right of the department to recover the
amounts specified in sub. (2) (a). Upon request, the person who transferred the
property shall provide to the department information about the property of the
decedent that the person has transferred and information about the persons to whom
the property was transferred.

(c) An affidavit under this subsection shall contain all of the following
information:

1. That the department has a claim against the property that it intends to
recover from the property.

2. The amount of and basis for the claim.

3. That the person may have a right to an administrative hearing under sub.
(5m) on the extent and fair market value of the recipient’s interest in the property.

4. How to request an administrative hearing under sub. (5m).

5. That the person may request from the department a hardship waiver, if the
person co—owned the property with the decedent or is a beneficiary of the property.
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6. How to request a hardship waiver under subd. 5.

(4) REecOVERY AGAINST REAL PROPERTY. (b) Section 49.848 (5) applies to the
department’s recavery of the amount, or portion of the amount, that it may recover
under sub. (2) (a) from any property of the decedent that is real property.

(4m) ALLOWABLE COSTS OF SALE OF REAL PROPERTY. (@) Subject to par. (b}, if any
property of a decedent that is real property has been sold after the death of the
decedent, only the following reasonable expenses, if any, incurred in preserving or
disposing of the real property may be deducted from the sale proceeds that the
department may recover:

1. Closing costs of sale, including reasonable attorney fees of the selier, the cost
of title insurance, and recording costs.

2. Property insurance premiums.

3. Property taxes due.

4. Utility costs necessary to preserve the property.

5. Expensesincumred in providing necessary maintenance or making necessary
repairs, without which the salability of the property would be substantially
impaired.

(b) Any expense under par. (3} may be deducted from the sale proceeds only if
it is documented and approved by the department and it was not incurred while any
other individual was living on the property.

(5¢) VALUE OF RECIPIENTS INTEREST. For purposes of determining the value of
the recipient’s interest in property of the decedent, all of the following apply:

(a) If the recipient held title to real property jointly with one or more persons
other than his or her spouse, the recipient's interest in the real property is equal to
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the fractional interest that the recipient would have had in the property if the
property had been held with the other owner or owners as tenants in common.

(b) If the recipient heid title to personal properly jointly with one or more
persons other than his or her spouse, the recipient's interest in the personal property
is equal to either of the following:

1. The percentage interest that was attributed to the recipient when his or her
eligibility for public assistance was determined.

2. If the percentage interest was not determined as provided in subd. 1, the
fractional interest that the recipient would have had in the property if the property
had been held with the other co—owner or co-owners as tenants in common.

(c) If the recipient held a life estate in real property, the recipient's interest is
equal to the recipient's percentage of ownership in the property based on the
recipient's age on the date of death and calculated using the fair market value of the
property and life estate-remainderman tables used by the department to value life
estates for purposes of determining eligibility for Medical Assistance.

~NOTE: | added “in the propertf after “ownership.” The suggested change was
to add “iife tenant” before “ownership,” but Idon‘tthinkthat really answers the question
of what “ownership® refers to. |§ my-changs ob )

(d) A property's fair market value is the price that a willing buyer would pay
a willing seller for the purchase of the property. The burden of proof for establishing
a property’s fair market value is on the surviving owners or heneficiaries, or their
representatives.  Fair market value must be established through a credible
methodology, which may include an appraisal performed by a licensed appraiser.

{5m) Far HEARING. A person who has possession of any property of the
decedent, or who receives an affidavit from the department under sub. (3) (¢) for
transmittal of any property of the decedent, is entitlted to and may request a
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departmental fair hearing on the vaiue of property and the extent of the recipient’s

interest in the properly, if the property is not being transferred under s. 867.03 or
through formal or informal administration of the decedent’s estate.

(5r) ACTION OR ORDER TO ENFORCE RECOVERY. (a) If, after receipt of an affidavit
under sub. (3), a person who possesses property of a decedent fails to transmit the
property to the department, the department may bring an action to enforce its right
to collect amounts specified in sub. (2) (a) from the property or may issue an order
to compe! transmittal of the property. Any person aggrieved by an order issued by

the department under this paragraph may appeal the order as a contested case class 3
proceeding under

ch. 227 by filing with the department a request for a hearing within 30 days after the

11 date of the order. The request shall be submitted to the"

department of administration's division of hearings and appeals

The date on which the division of hearing and appeals receives the

request shall be the date of service. The only issue at the hearing shall be the

determination by the
department that the person has not transmitted the property to the department._

The hearing decision shall be the final decision of the department

13
14
15
16
17
18
19
20
21

=+NOTE: Since a person who receives an affidavit may request a fair hearing under
sub. (5m), do you want to specify a time limit after receipt of an affidavit and if no fair
hearing is requested before the department may bring an action or issue an order, such
as if 30 days have elapsed after receipt of the affidavit and the person has not requested
a fair hearing or transmitted the property?

(b) If any person named in an order to compel transmittal of property issued
under par. (a) fails to transmit the property under the terms of the order and no
contested case to review the order is pending and the time for filing for a contested
case review has expired, the department may present a certified copy of the order to
the circuit court for any county. The sworn statement of the secretary shall be
evidence of the department’s right to collect amounts specified in sub. (2) (a) from the
property and of the person’s failure to transmit the property to the department. The
circuit court shall, without notice, render judgment in accordance with the order. A
judgment rendered under this paragraph shall have the same effect and shall be

--| Comment [RLK14]: nmd\unp reflects

Bt
-| Comment [RLK15]: Yes, we would like 8 45 day

G

language in HF5 108.02(12){d). We may also want to
Include a note with the mailing address of DHA: -
P.0. Box 7875, Madison, Wi 53707-7875 5

e )

time limit that a fair hearing to contest the extent
and value of the d d's property be ¢
from the malling of our sffidevit, similer to how we

handie hardihip requests under 108.02, (12) (d). =

Vepai
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entered in the judgment and lien docket and may be enforced in the same manner
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—

as if the judgment had beenrendered in an action tried and determined by the dircuit

2 court.

3 (¢) The recovery procedure under this subsection is in addition to any other

4 recovery procedure authorized by law.

5 (6) PAYMENTS FROM RECOVERED AMOUNTS.

6 SecTion 48. 49.85 (titie) of the statutes is amended to read:

7 49.85 (iitle) Certification of certain public assistance overpayments,

8 payment recoveries, and delinquent loan repayments.

9 SecTion 49. 49.85 (2) (a) (intro.) of the statutes is amended to read:
10 49.85 (2) (a) (intro.) At least annually, the department of health services shall
11 certify to the department of revenue the amounts that, based on the notifications
12 received under sub. (1) and on other information received by the department of
13 health services, the department of health services has determined that it may
14 recover under s. 49.45 (2) (a) 10., 49.497, 48.793, or_48.847, o 49.849, except that the
15 department of heaith services may not cerlify an amount under this subsection
16 untess all of the following apply:
17 SecTion 50. 49.85 (2) (a) 4. of the statutes is created to read:
18 49.85 (2) (a) 4. If the determination relates to recovery of an amount under s.
19 49.849, the determination was rendered to a judgment under s. 49.849 (5r) (b).
20 SecTioN 51. 49.85 (3) (a) 1. of the statutes is amended to read:
21 49.85 (3) (a) 1. Inform the person that the department of heaith services
22 intends to certify to the department of revenue an amount that the department of
23 health services has determined to be due under s. 49.45 (2) (a) 10., 49.497, 49.793,
24 of_49.847, or 49.849, for setoff from any state tax refund that may be due the person.
25 SecTion §2. 59.43 (1) (w) of the statutes is created to read:
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59.43 (1) (w) Record and index the documents specified in s. 49.848 (2).

SecrioN 53. 632.697 of the statutes is created to read:

632.697 Benefits subject to department’s right to recover. Death
benefits payable under a life insurance policy or an annuity are subject to the right
of the department of health services to recover under s. 46.27 (7g), 49.496, 49.682,
or 49.849 an amount equal to the medical assistance that is recoverable under s.
40.486 (3) (a), an amount equal to aid under s. 49.68, 49.683, or 49.685 that is
recoverable under s. 49.682 (2) (a), or an amount equal to long-term community

support services under s. 46.27 that is recoverable under s. 46.27 (7g) (c) 1. and that

was paid on behalf of the deceased policyholder or annuitant-orthe-spouse-of-the

SECTION 54. 700.24 of the statutes is amended to read:

700.24 Death of a joint tenant; effect of liens. A real estate mortgage, a
security interest under ch. 409, or a lien under s. 72.86 (2), 1985 stats., or 5. 71.91 (5)
(b), or ch. 49 or 779 6

7} on or against the interest
of a joint tenant does not defeat the right of survivorghip in the event of the death
of such joint tenant, but the surviving joint tenant or tenants take the interest such
deceased joint tenant could have transferred prior to death subject to such mortgage,
securily interest, _or statutory fien.

SecTion §5. 701.065 (1) (b) 1. of the statutes is amended to read:

701.085 (1) (b) 1. The claim is a claim based on tort, on a marital property
agreement that is subject to the time limitations under s. 766.58 (13) (b) or {c), on
Wisconsin income, franchise, sales, withholding, gift_ or death taxes, or on

unemployment compensation contributions due or benefits overpaid; a claim for
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funeral or administrative expenses; a claim of this state under s. 46.27 (7g), 49.496

oF, 49.682, or rulec—promulgated 49.849; or a claim of the United

States.

Secmion 86. 701.065 (5) of the statutes is created to read:

701.065 (5) CLAIMS OF DEPARTMENT OF HEALTH SERVICES. (a) Definitions. In this
subsection:

1. “Department” meansg the department of health services.

2. "Long—term care program” has the meaning given in s. 49.496 (1) (bk).

(b) Living trusts. 1. Notwithstanding sub. (1) (a), if a settior, or the spouse of
a seftior, of a living trust at anytime received any services provided as a benefit under
a long—term care program, medical assistance under subch. IV of ch. 49, long—term
community support services funded under s. 46.27 (7), or aid under s. 49.68, 49.683,
or 49.685, the trustee shall provide written notice to the department by registered
or certified mail, within 30 days after the death of the seltlor and before any property
held in the trust is distributed. The notice shall include demographic information
about the decedent and the decedent's spouse, if any, information about how to file
a claim, a copy of the trust document, and documentation supporting the value of the
trust on the decedent’s date of death.

2. After the death of a settlor described in subd. 1., the department may recover
under s. 48.27 (7g), 49.496, 49.682, or 49.849, from property held in the living trust
immediately before the settlor's death, an amount equal to the medical assistance
that is recoverable under s. 49.496 (3) (a), an amount equal to aid under s. 49.68,
49.683, or 49.685 that is recoverable under s. 49.682 (2) (a), or an amount equal to
long-term community support services under s. 48.27 that is recoverable under s.
46.27 (7g) () 1. and that was paid on behalf of the decedent or the decedent's spouse.




XV g P n s W N

10
11
12
13
14
15
16
17
18
19
20
21

2013 - 2014 Legislature -30- LRB~0817/P3
PIKETID:jid:ph

SecTioN 56

3. Within 90 days after receipt of a claim for recovery from the department, a

trustee under subd. 1. shall pay to the department any amount that the department
may recover under subd. 2. If the trustee distributes properly from the trust before
the department makes a claim to the trustee for the recovery of any amount specified
in subd. 2., the trustee shall provide the department with information about the
distributed property and to whom it was distributed or transferred. The department
is entitled to recover any amounts specified in subd. 2. from the persons to whom the
property was distributed or transferred.

(c) Special needs or pooled trusts. 1. Notwithstanding sub. (1) (a), within 30
days after the death of a beneficiary under a trust described in 42 USC 1396p (d) (4)
(A) or (C), the trustee shall provide written notice to the department by registered
or certified mail. The notice shall include demographic information about the
decedent, information about how to file a claim, a copy of the trust document, and
documentation supporting the value of the decedent's property held in the trust on
the decedent’s date of death. Within 80 days after receipt of a claim from the
department, the trustee shall repay the department for any medical assistance paid
on behaif of the decedent, as required under the terms of the trust.

2. If a trustee under subd. 1. fails to comply with the notice and repayment
requirements under subd. 1, the trustee is personally liable to the department for
any costs the department incurs in recovering medical assistance amounts paid on
behalf of the decedent from property distributed from the trust before any repayment




w [++] -~ » o 'S (7] N —

—
o

11
12
13
14
15
16
17
18
19
20
21

23
24
25

the decedent’s spouse of-3

2013 - 2014 Legislature -31- pJ‘L(R;_B}:gjg:prg
Section 56

is made and for any recoverable amounts that the department is unable to recover
from persons to whom the property was distributed.

3. Netwithstanding-the-terms-olthe trust—apfter the death of a beneficlary under
a trust described in 42 USC 1396p (d) (4) (C), the trustee may retain up to 30 percent
of the balance in the decedent's account, unless the trustee fails to comply with the
notice and repayment requirements under subd. 1, in which case the trustee may
not retain any of the balance in the’ decedent’s account.

SecTion §7. 705.04 (2g) of the statutes is amended to read:

705.04 (2g) Notwithstanding subs. (1) and (2), the department of health
services may collect, from funds of a decedent that are heid by the decedent
immediately before death in a joint account or a P.O.D. account, an amount equal to
the medical assistance that is recoverable under s. 49.496 (3) (a), an amount equal
to aid under s. 49.68, 49.683, or 48.685 that is recoverable under 5. 49.682 (2) (a), gr
an amount equal to long-term community support services under s. 46.27 that is
recoverable under s. 46.27 (7g) (c) 1. and that was paid on behalf of the decedent or

SecTion 58. 766.55 (2) (bm) of the statutes is created to read:

766.55 (2) (bm) An obligation incurred by a spouse that is recoverable under
S. 46.27 (7g), 49.496, 49.682, or 49.849 may be satisfied from all property that was
the property of that spouse immediately before that spouse's death and from alt
property that was marital property at any time within 5 years before that spouse
applied for public assistance, as defined in s. 49.849 (1) (e), or while that spouse was
eligible for public assistance, as defined in s. 49.849 (1) (e).
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SecTion 58

Section 59. 859.02 (2) (a) of the statutes is amended to read:

859.02 (2) (a) Itis a claim basedontort, on a marital property agreement that
is subject to the time limitations under s. 766.58 (13) (b) or (¢}, on Wisconsin income,
franchise, sales, withholding, gift,_ or death taxes, or on unemployment insurance
contributions due or benefits overpaid; a claim for funeral or administrative
expenses; a claim of this state under s. 46.27 (7g), 49.496 eor_49.682, or rules
promulgated-urder—6-—48-286-(F) 49.849; or a claim of the United States; or

SecTion 60. 859.07 (2) (a) 3. of the statules is amended to read:

859.07 (2) (a) 3. The decedent or the decedent’s spouse received the-family—eare
benefit-under—6-—48-286 services provided as a benefit under a long-term care
program. as defined in 8. 49.496 (1) (bk), medical assistance under subch. IV of ch.
49, long-term community support services funded under s. 46.27 (7), or aid under s.

49,68, 49.683, or 49.685.
SecTiON 61. 867.01 (3) (am) 4. of the statutes is amended to read:
867.01 (3) (am) 4. Whether the decedent or the decedent’s spouse received the

care program, as defined in s. 49.496 (1) (bk), medical assistance under subch. IV of

ch. 49, long—term community support services funded under s. 46.27 (7) or aid under
s. 49.68, 49.683 or 49.685.

Section 62. 867.01 (3) (d) of the statutes is amended to read:

867.01 (3) (d) Notice. The court may hear the matter without notice or order
notice to be given under s. 879.03. If the decedent or the decedent’s spouse received




b

© ® N @ A owoN

10
11
12
13
14
15
16
17
18
19

21
22
23
24
25

2013 - 2014 Legislature -a3- PJ%%%?;;@
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k), medical assistance under
subch. IV of ch. 49, long—term community support services funded under s. 46.27 (7),

or aid under s. 49.68, 49.683, or 49.685, the petitioner shall give notice by certified
mail to the department of health services as soon as practicable after filing the
petition with the court.

Section 63. 887.02 (2) (am) 6. of the statutes is amended to read:

867.02 (2) (am) 6. Whether the decedent or the decedent’s spouse received the

ch. 49, long-term community support services funded under s. 46.27 (7), or aid under

s. 49.68, 49.683, or 49.685.
SecTion 64. 867.03 (1g) (c) of the statutes is amended to read:

867.03(1g) (c) Whether the decedent or the decedent’s spouse ever received the

bk), medical assistance under subch. IV of
ch. 49, long-term community support services funded under s. 46.27 (7) or aid under
s. 49.68, 49.683 or 49.685.

SECTION 65. 867.03 (1m) (a) of the statutes is amended to read:

867.03 (1m) (a) Whenever an heir, trustee, or person who was guardian of the
decedent at the time of the decedent's death intends to transfer a decedent’s property
by affidavit under sub. (1g) and the decedent or the decedent’s spouse ever received

subch. IV of ch. 49, long-term communtty support services funded under 8. 46.27 (7),

or aid under 5. 49.68, 49.683, or 49.685, the heir, trustee, or person who was guardian
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Secrion 85
of the decedent at the time of the decedent’s death shall give notice to the department
of health services of his or her intent. The notice shall include the information in the
affidavit under sub. (1g) and the heir, trustee, or person who was guardian of the
decedent at the time of the decedent’s death shall give the notice by certified mail,
return receipt requested.

SecTiON 66. 867.03 (1m) (b) of the statutes is amended to read:

B67.03 (im} (b) An heir, trustee, or person who was guardian of the decedent
at the time of the decedent’s death who files an affidavit under sub. (1g) that states
that the decedent or the decedent’s spouse received the-farmil

$.49.496 (1) (bk), medical assistance under subch. IV of ch. 49, long—term community

support services funded under s. 46.27 (7), or aid under 8. 49.68, 49.683, or 49.685
shall attach to the affidavit the proof of mall delivery of the notice required under par.
(a) showing -a the delivery date that-ie

SECTION 67. 8B87.03 (29) of the statutes is renumbered 867.03 (2g) (a) and
amended to read:

867.03(2g) (a) By accepting the decedent’s property under this section the heir,
trustee, or guardian assumes a duty to apply the property transferred for the
payment of obligations according to priorities established under s. 859.25 and to
distribute any balance to those persons designated in the appropriate governing
instrument, as defined in 8. 854.01, of the decedent or if there is no governing
instrument, according to the rules of intestate succession under ch. 852, subject to

par._(b). An heir or guardian may publish a notice to creditors in the same manner
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and with the same effect as a trustee under s. 701.065. This subsostion paragraph
does not prohibit any appropriate person from requesting administration of the
decedent’s estate under s. 856.07 or ch. 865.

Section 68. 867.03 (2g) (b) of the statutes is created to read:

867.03 (2g) (b) Property transferred under this section to or by an heir, trustee,
or guardian is subject to the right of the department of health services to recover
under s. 46.27 (7g), 49.496, 49.682, or 49.849 an amount equal to the medical
assistance that is recoverable under s. 49.496 (3) (a), an amount equal to aid under
8. 49.68, 49.683, or 49.685 that is recoverable under s. 49.682 (2) (a), or an amount
equal to long-terrn  community support services under s. 46.27 that is recoverable
under s.46.27 (7g) (c) 1. and that was paid on behalf of the decedent or the decedents
spouse. Upon request, the heir, trustee, or guardian shall provide to the department
of health services information about any of the decedent’s property that the heir,
trustee, or guardian has distributed and information about the persons to whom the
property was distributed.

SecTion 69. 867.035 (title) of the statutes is repealed.

Section 70. 867.035 (1) (a) (intro.) of the statutes is renumbered 49.849 (2) (a)
(intro.) and amended to read:

490.849 (2) (a) (intro.) Subject to par. (b} (b), the department ef-health-services
may collect from the property of a decedent-ineludingfunds-of-a-decedent-that—are

by affidavit under sub. 2} (3) (b} or by lien under sub. {2em) (4) (a) an amount equal
to the medical assistance that is recoverable under s. 49.496 (3) (a), the long—term

community support services under s. 46.27 that is recoverable under s. 46.27 (7¢) (¢
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SecTion 70
46-286-(%); or the aid under s. 49.68, 49.683, or 49.685 that is recoverable under s.
49.682 (2) (a). and that was paid on behalf of the decedent or the decedent’s spouse,
if all of the following conditions are satisfied:

SecTION T1. 867.035 (1) (a) 1. of the statutes is repealed.

SecTION 72. 867.035 (1) (a) 2. of the statutes is renumbered 49.848 (2) (a) 1.

SecTion 73. 867.035 (1) (a) 3. of the statutes is renumbered 49.849 (2) (a) 2.

SecTion 74. B67.035 (1) (a) 4. of the statutes Is repealed.

SECTION 75. 867.035 (1) (bm) of the statutes is renumbered 49.849 (2) (b}, and
49.849 (2) (b) (intro.), as renumbered, iz ameanded to read:

49.849 (2) (b) (intro.) The department of-health—ecendses shall reduce the
amount of its recovery under par. (2) by up to the amount specified in s. 861.33 (2)
if necessary to allow the decedent's heirs or beneficiaries under the decedent’s will
to retain the following personal property of the decedent:

SecTion 76. 867.035 (2) of the statutes is renumbered 49.849 (3) (b) and
amended to read:

49.849 (3) (b) A person who possesses of receives property of a decedent shall
transmit the property to the department efhealth-sesvices, if the conditions in sub.
“Hari-to4- (2) (3} 1. and 2. are satisfied, upon receipt of an affidavit by a person
designated by the secretary of health services to administer this section showing that
the department paid on behalf of the decedent or the decedent’s spouse recoverable
benefits specified in sub. (4} (2} (a). Upon transmittal, the person is released from
any obligation to other creditors or heirs of the decedent.
red 49.849-(4) (a), and
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Secrion 77

49.849 (4) (a) (intro.) If the conditione conditiol
{2} (a) 1, is satisfied, the depariment of-health-services shall have a lien in the amount
that it may recover under sub. (3} (2) (a) on any interest in the—decedent's any

1g). The departrnent may record the lien
in the office of the register of deeds of the county in which the real property is located.
The department may enforce the lien by foreclosure in the same manner as a
mortgage on real property, unless any of the following is alive:

~-NOTE: | removed “transferred under 5. 867.03 (1g)” because, as | understand it,
this provision applies in other situations, too.

SecTioN 78. 867.035 (2m) (b) of the statutes is repealed.

SecTION 79. 867.035 (3) of the statutes is renumbered 49.849 (5) and amended
to read:

49.849 (8) Orxer waLip Ciams. Hf a person has a valid claim against the
that would have a higher priority under

. 859.25 (1) if the estate-were-adrrinistered propert

than the department of-heaith-serdces would have under s. 858.25 (1) (e) and the
person demands payment in writing within one year of the date on which the
property was transmitted to the department, the department shall pay to the person
the value of the property coliected under sub. (3 (3) or the amount of the claim,
whichever is less. The department may authorize any person who possesses
property of the decedsnt to honor higher priority claims with the decedent’s property
before transmitting property to the department.

Section 80. B867.035 (4) of the statutes is renumbered 49.849 (8) (a) and

amended to read:
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SecTion 80

49.849 (6) (a) From the appropriation under s. 20.435 (4) (im), with respectto
funds collected by the department under sub. () (2) related to medical assistance
paid on behalf of the decedent or the decedent’s spouse, the department of-haalth
services shall pay claims under sub. (3} (5), shall pay to the federad govemnment from
the amount recovered under this section and not paid out as claims under sub. (3}
{8) an amount equal to the amount of federal funds used to pay the benefils recovered
under this section and shall spend the remainder of the amount recovered under this
section for medical assistance benefits under subch. [V efeh-48.

SecTion 81. 867.035 (4m) of the statutes is renumbered 49.849 (6) (b) and
amended to read:

49.849 (8) (b) From the appropriation under s. 20.435 (7) (im), with respect to
funds collected by the department under sub. (1) (2) related to long—-term community
support services funded under s. 46.27 (7) paid on behalf of the decedent or the
decedent’s spouse, the department ofheaith-services shall pay claims under sub. 3)
{5) and shall spend the remainder of the funds recovered under this section for
long—term community support services funded under s. 46.27 (7).

SecTion 82. 867.035 (5) of the statutes is renumbered 49.849 (7) and amended
to read:

49.849 (7) RuULES FOR HARDSHIP WAIVER, The department efheaith-servicas shall
promulgate rules establishing standards to determine whether the application of
this section would work an undue hardship in individual cases. If the department
ot-health-services determines that the application of this section would work an
undue hardship in a particular case, the department shall waive the application of

this section in that case. T
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SecTioN 83. 893.33 (6r) of the statutes is created to read:

893.33 (8r) This section applies to liens of the department of health services
on real property under ss. 46.27 (7g), 49.496, 49.682, 49.848, and 40.848.

Section 9118. Nonstatutory provisions; Health Services.

(1) RECORDING POTENTIAL CLAIM DOCUMENTS IN THE OFFICE OF THE REGISTER OF
peeps. Notwithstanding section 49.848 (3) (a) 1. (intro.) of the statutes, as created
by this act, and Section 9318 (3) of this act, the department of health services may
apply the provisions of section 49.848 of the statutes, as created by this act, with
respect to individuals who are receiving public assistance, as defined in section
49.848 (1) (b) of the statutes, as created by this act, on October 1, 2013, or on the 90th
day after publication, whichever is later, and who, when they applied for public
assistance, as defined in section 49.848 (1) (b) of the statutes, as created by this act,
had any of the ownership interests in real property specified in section 49.848 (3) (a)
1. a. and b. of the statutes, as created by this act.

*+=NoTE: Do you want them to have these ownership interests on the effective date
rather . than when they applied for public assistance, as drafted above?

| Comment [RLK21]: We want to ensure that if

} you are on public atsistance on the effective date
| and have a current ownership interest or hada
SecTion 9318. Initial applicability; Health Services. SNV SROSCIIDSTONt B ey TV SEIRICS Yoot

priof to application or at any time during eligibility.
| See Comment 7 in Section 46
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19
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(1) RECOVERY OF LONG-TERM CARE PAYMENTS. The treatment of section 49.496 (3)
(a) 2. am. of the statutes first applies to additional services that are received by an
individual who is participating in a long-term care program on the effective date of
this subsection.

(2) Recovery oF CAPITATED PAYMENTS. The treatment of section 49.496 (3) (ad)

of the statutes first applies to capitation payments made for services that are
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received by an individual who is participating in a managed long-term care program
on the effective date of this subsection.
(3) SPECIAL NEEDS AND POOLED TRUSTS.
(a) Notices. The treatment of section 701.065 (5) (c) 1. and 2. of the statutes first
applies to deaths occurring on the effective date of this paragraph.
{(b) Retained amounts. - The treatment of section 701.065 (5) (c) 3. of the statutes

“first applies to deaths of beneficiaries under pooled trusts who apply for medical
- assistance on the effective date of this paragraph|

~ r=NoTte: This seems to be what the instructions are asking for, but I'm not sure
itis what you intended. Does this work with the “Notwithstanding the terms of the trust”
language in proposed s. 701.065 (5) (c) 3.7 Perhaps the “notwithstanding” language is not
needed.

(4) RECOVERY OF PUBLIC ASSISTANCE FROM PROPERTY OF A DECEDENT. The

treatment of sections 46.27 (7g) (a) 5. and (¢) 2m., 3. (intro.), and 5. a. and b., 49.496
(1) (a), (af), (bw), and (cm) and (3) (a) (infro.) and 2. am., (ad), (aj), (am) (intro.), and
(c) 1. and 2., 49.682 (1) (e) and (2) (bm), (c) (intro.), and (e) 1. and 2., 49.848 (1) (d),
(2) (©). (3) (@), (4) (b), (4m), (5¢), (5m), and (5r), 49.85 (title), (2) (a) (intro.) and 4., and
(3) (a) 1., 701.065 (5) (c), 766.55 (2) (bm), and 867.035 (1) () (intro.), 1., and 4., (2),
(2m) (a) and (b), and (3) of the statutes first applies to the recovery of public
assistance, as defined in section 49.849 (1) (e) of the statutes, as created by this act,
provided to individuals who die on the effective date of this subsection.

~+NoTe: The requesied initial applicability was for medical assistance provided
on the effective date to individuals who die on or after the effective date. It can only be
one or the other: either recovery of public assistance (because it is more than MA) that
is provided on or afler the effeclive dale or recovery from the estates, etc., of individuals
who die on or after the effective date. Which is the important event, the date of the death
or when public assistance was provided? This initial applicability makes the date of death
the important event; however, it can be modified 10 make public assistance provided on
and after the effeclive date the “event” around which everything is based:

(5) RECORDING POTENTIAL CLAIM DOCUMENTS IN THE OFFICE OF THE REGISTER OF

DEEDS. The treatment of section 49.848 of the statutes first applies to individuals who

-.-[ Comment [RLK22]: We would like this

(e eeprery UG

e

————

provision to apply prospectively to trusts created or
{modh‘hdoﬂofﬁwﬂnmmm.

ot

| “notwithstanding”
l (SMec)3.

\
1

in proposed 5. 701.065

SIS

vt

"""" e .-_[... e i:‘;}; s

seems to express our intent that the expanded
estats provisions take effect for anyone who dies
after the effective date. New services are addressed
in Section 9318, where provitions apply to services
received on or sfter the effective dute.
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are determined to be eligible for public assistance on October 1, 2013, or on the 80th
day after publication, whichever is later. s

=+NoTe: This is the logical initial applicability for proposed s. 49.848, since under
language in the draft the department records a document when an individual
eligible for public assistance. It is not necessary to delay the effective date of s.
0.848 with an initial applicability as above. See the nonstatutory provision | have

.

SecTion 9418, Effective dates; Health Services.

(1) MEeDICAL ASSISTANCE ESTATE RECOVERY. The treatment of sections 46.27 (7g)
(a) 5. and (c) 2m., 3. (intro.), and 5. a. and b., 49.496 (1) (a), (af), (bw), and (cm) and
(3) (a) (intro.) and 2. am., (ad), (aj), (am) (intro.), and (c) 1. and 2., 49.682 (1) (e) and
(2) (o), (c) (intro.}, and (e} 1. and 2., 49.849 (1) (d), (2) (c). (3) (a), (4) (b}, (4m), (5¢),

- (5m), and (5r), 49.85 (title), (2) (a) (intro.) and 4., and (3) (a) 1., 701.065 (5) (c), 766.55

(2) (bm), and 867.035 (1) (a) (intro.), 1., and 4., (2), (2m) (a) and (b), and (3) of the

_statutes and Section 9318 (1), (2), (3), and (4) of this act take effect on October 1,

2013, or on the 90th day after publication, whichever islater}; __.--| Comment [RLK26]: There is some concern
s g e e e e
(END) | dlhlﬂr:wm—mnn::um“

| ensure tha law on bl will .
be in effect until 10/1, when the new sactions on




