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Analysis by the Legislative Reference Bureau
STATE GOVERNMENT

STATE PROCUREMENT

Under current law, with some exceptions, DOA must let by contract to the
lowest qualified responsible bidder all construction work when the estimated
construction cost of the project exceeds $50,000 or, if the estimated cost is less, when
contracting is in the best interest of the state. This bill requires DOA, for any project
that has an estimated construction cost that exceeds $185,000, to let the project to
the lowest qualified responsible bidder through single prime contracting. “Single
prime contracting” is a process in which DOA selects all mechanical, electrical, and
plumbing contractors, but contracts only with a general prime contractor, who then
must contract with the selected mechanical, electrical, and plumbing contractors.
This bill also requires DOA to certify per‘sons as quahﬁed and responsible and
provides criteria for such certification. -

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1

SEcTION 1. 13.48 (19) of the statutes is amended to read:
13.48 (19) ALTERNATIVES TO STATE CONSTRUCTION. Whenever the building
commission determines that the use of innovative types of design and construction
processes will make better use of the resources and technology available in the

building industry, the building commission may waive any or all of s. 16.855, except

s. 16.855 (13) and (14m), if such action is in the best interest of the state and if the

waiver is accomplished through formal action of the building commission. The
building commission may authorize the lease, lease purchase or acquisition of such
facilities constructed in the manner authorized by the building commission. Subject
to the requirements of s. 20.924 (1) (i), the building commission may also authorize
the lease, lease purchase or acquisition of existing facilities in lieu of state
construction of any project enumerated in the authorized state building program.

SECTION 2. 16.855 (1) of the statutes is renumbered 16.855 (1m) and amended
to read:

16.855 (Im) The department shall let by contract to the lowest qualified
responsible bidder all construction work when the estimated construction cost of the
project exceeds $50,000, except for construction work authorized under s. 16.858 and

except as provided in sub. (1r) or (10m) or s. 13.48 (19). If factors other than dollar

amounts are required to be evaluated for a project, the department shall specify a

formula that will convert the other factors into a dollar value for comparison.
(1r) If a bidder is not a Wisconsin firm and the department determines that the

state, foreign nation or subdivision thereof in which the bidder is domiciled grants
a preference to bidders domiciled in that state, nation or subdivision in making
governmental purchases, the department shall give a preference over that bidder to

Wisconsin firms, if any, when awarding the contract, in the absence of compelling
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SECTION 2

reasons to the contrary. The department may enter into agreements with states,
foreign nations and subdivisions thereof for the purpose of implementing this
subsection.

SECTION 3. 16.855 (1g) of the statutes is created to read:

16.855 (1g) In this section:

(a) “Mechanical, electrical, or plumbing subcontractor” is a contractor that
performs mechanical, electrical, plumbing, or fire protection work and enters into a
contract with a general prime contractor to perform their division of work.

(b) “Qualified bidder” means a person that the department certifies under sub.
(9m) (b) 1.

(¢) “Qualified responsible bidder” means a person who is a qualified bidder and
who is a responsible bidder.

(d) “Responsible bidder” means a person that the department certifies under
sub. (9m) (b) 2.

(e) “Single prime contracting” means contracting through a process in which
only a general prime contractor has a contractual relationship with the state and all
mechanical, electrical, or plumbing subcontractors are selected by department and
are subcontractors to the general prime contractor.

SECTION 4. 16.855 (2) (a) 5. of the statutes is amended to read:

16.855 (2) (a) 5. Date; when and place where plans will be available.

SECTION 5. 16.855 (2) (a) 6. of the statutes is created to read:

2. applies, qualified bidders.

16.855 (2) (a) 6. That the department will sider only bids from persons who
are responsible bidders and, unless sub. (9m)

SECTION 6. 16.855 (9) of the statutes is renumbered 16.855 (9m) (b) 1. ¢. and

amended to read:
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M ‘ SECTION 6
o

16.855 (9m)Ab) 1. c. The If the department may require bidders-to-submit so

ability, equipment, and experience in construction and Feqm{:e—sueh other

A
information as may be necessary to determine their the‘/m 1g: %ﬁ % competency.

+#+=NOTE: I did not add “Bidders failing to submit required sworn statements shall

be deemed not qualified.” to this provision. The introduction to this provision (see in

o NSEcTIONKTY, the (b) 1. introduction), already states that certification as “qualified” hinges

upon submission of the statement if DOA requires the statement so the addition would

be redundant (and possibly confusing since there are other requirements under that
subdivision that would not have this language).

SECTION(7/ 16,855 (9m estatutes is created to read: y
NS H-G (4 v a  dM
16.855 (9m)[{g) 1. The department shall certify personsyas qualified bidders

under par. (b) 1. and responsible bidders under par. (b) 2. and shall administer a
L N, ot ddML . .
registration process for all ¢onfractory '(éubmlttlng bids on any construction project
under this section. The department shall issue, in a timely manner, a certification
decision on a complete application for certification. A certification under this

v
subdivision is valid for 2 years except the department may decertify @erson)lf the

department determines that the perso r%é'ig/lflger meets the qualifications under par.

(b) and if the department follows a decertification process developed by rule that
W e v

provides to the @%{notice, hearing, and a means to appeal.

2. Notwithstanding sub. (Im) or (14) (e), the department may waive the
condition of certification as a qualified bidder\i/f the project is of such magnitude as
to limit competition if the conditions under par. (b) lf/were required.

3. The department shall consider for certification under par. (b) associations
consisting of at least 2 contracting firms that are organized for the purpose of

entering into a construction contract as a single entity if at least one of the

contracting firms is qualified under par. (b) and if the assignment of, and provisions
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SECTION 7

for the continuity of, the various responsibilities within the association are agreed

upon before the contract is awarded. n i m Y,
(b) 1. To be certified as a qualified bidder, a Gnust meet all of the following
conditions: :
L AV

a. The@ has completed at least one project that involved 51m11arv work to
the work being bid and the project was at least 50 percent of the size or value of the
division of the project being bid:/ If the department determines that more experience
is necessary for a particular project, the department may include additional

. . S . loe N
requirements in the specifications and certify person Fccordlngly.

ol A
b. The (perso &has access to all necessary equipment and the organizational

capacity and technical competence necessary to perform the project work properly

and expeditiously.
o A AN
2. To be certified as a responsible bidder, a @ (must meet all of the following

conditions:
= l(’uk M r’J\

a. The erson aintains a permanent place of business.

ViddAN

b. The perso submlts a sworn statement, upon the department’s request, that

hl/l,ﬂ

indicates that the/persoiy has adequate financial resources to complete the work
AN

being bid, taking into account any other work the perso le currently under contract

to complete.

0 LD") JJ n
c. The @so | is bondable for the term of the proposed contract.
9 )’3‘ 0{"”1/4’

d. The : ., has a record of satisfactorily completing projects. In determining
this factor, the department shall consider if the@\;{has completed all contracts
in accordance with drawings and specifications specifications; diligently pursued

execution of the work and completed contracts according to the time schedule, taking

account of extensions granted; fulfilled guarantee requirements of contracts; if the
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SECTION 7

contract included an affirmative action program requirement, complied with the
requirement; and, if the contract included a safety program requirement, complied

with the requirement.

Lot JAM
e. The @ not on an ineligible list that the department maintains under

s. 16.705 (9) or 16.765 (9) or on a list that another agency maintains for\/persons who

violated construction-related statutes or administrative rules.
’ LarD
f. The ©erson l}ﬁ?\ been in business for at least 12 months.
0) !
\p i
g. The fersonis a legal entity and authorized to do business in Wisconsin.

2 |y d AV o

h. The has performed at least one other public project for a government

entity. A ;Lou N
177,
yy 1. The ferBoipcan provide information, upon request, to the department on the
@ ownership, management, and control.
A

j. In any jurisdiction, the has not been debarred from any government
contracts, has not faced discipline under a professional license, or, in the previous 10
years, has not been found to have committed tax avoidance or evasion.

#+NOTE: Please review this subdivision paragraph. I think that you wanted the

10-year lookback to apply only to tax avoidance or evasion. If you want the lookback to
include debarment or discipline, I will move it.

SECTION 8. 16.855 (10m) (am) 3. of the statutes is amended to read:

16.855 (10m) (am) 3. The department may award any contract to a minority
business or disabled veteran—-owned business, or a business that is both a minority
business and a disabled veteran-owned business, that if the business is a qualified
responsible bidder and the business submits a qualified-responsible bid that is no

more than 5 percent higher than the apparent low bid.

+=NOTE: I struck from current law “qualified responsible” from the term “qualified
responsible bid.” It seems to me that you want the bidder to be “qualified and responsible”
and I am not sure what a “qualified responsible bid” would be (especially given the new
certification standards created in this bill). Please let me know if you disagree.
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SECTION 9

SECTION 9. 16.855 (13) of the statutes is repealed and recreated to read:

16.855 (18) (a) In any project under this section let under single prime
contracting, the department shall select, as provided under par. (b), necessary
mechanical, electrical, or plumbing subcontractors who are qualified responsible
bidders and a general prime contractor who is submitting a bid under sub. (14) shall

include the selected subcontractors.

#=NOTE: I combined qualified and responsible (including in the definitions). But
1 did not understand the suggestion to add “identify and” to “select.” I am not sure how
DOA would select without identifying and we try to avoid redundancies or superfluous
words in the statutes. I added that general prime contractors bids must include these
successful subcontractor bidders, but I do not think the language is necessary since,
under created s. 16.855 (14) (¢}, DOA may not select a general subcontractor whose bid

does not include these subcontractors (see SEctioN@D). o
ox

(b) For purposes of selecting subcontractors under par. (a), the department
shall develop and administer an open and public bidding process and follow the
requirements and procedures under sub. (2). Within 48 hours of bid submission, the
department shall make available on the department Internet site the names of the
bidders and the amount of the bid. No more than 7 days after the deadline for bid
submission, the department shall provide public notice of the lowest bidders who are
qualified responsible bidders. The department shall make available on its Internet
site the bids, including the bid documents, identified under this paragraph as the
lowest bidders and they shall be open to public inspection. No other bids may be on
the Internet site or open to public inspection.

SEC;I‘ION 10. 16.855 (14) (a) of the statutes is renumbered 16.855 (14) (d) and
amended to read:

16.855 (14) (d)
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. SECTION 10

bidding. Except as provided in sub. (10m) (am), the department shall award all

single prime contracts to the lowesi?{)idder who is a qualified responsible bidder er
bidders that result results in the lowest total construction cost for the project.

SECTION 11. 16.855 (14) (am) of the statutes is created to read:v

16.855 (14) (am) Except as provided in s. 13.48 (19), the department shall let
all construction projects that exceed $185,000 through single prime contracting.

SEcTION 12. 16.855 (14) (b) of the statutes is repealed.

SECTION 13. 16.855 (14) (bm) of the statutes is created to read:

16.855 (14) (bm) If the bid is being let through single prime contracting, bidders
for the general prime contractor who are responsible qualified bidders shall submit
their bids to the department no later than 7 days after the successful subcontractor
bids become available to the public under sub. (13) (b).

SECTION @M/l\‘gg% (14) (c) of the statutes is created to read:

16.855 (14) (¢) The department shall reject any bid for the general prime
contractor from a bidder who submits a bid that includes contractors other than the
ones selected under sub. (13) (a).

SECTION 15. 16.855 (14) (e) of the statutes is created to read:

16.855 (14) (e) Within 30 days after the deadline under par. (bm), the
department shall notify the successful general prime contractor bidder of its

selection. The contractor who is awarded the contract shall enter into contracts with
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SECTION 15

the mechanical, electrical, or plumbing subcontractors selected under par. (13) (a)
and shall comply with the requirements under sub. (14m). The department shall
make the final bid results available on its Internet site at the time it issues the notice

to the successful general prime contractor bidder.

#+«NOTE: I added “general prime contractor” before “bidder” for clarification. I did
not add “notice to proceed” because that is nowhere else in this statute. If you prefer to
call the award to the general prime contractor a “notice to proceed,” we should do that
consistently throughout the statute to avoid confusion. Please let me know if you prefer
that so I can redraft.

JoXko-
ox
SECTION @ 16.855 (14m) of the statutes is created to read:

16.855 (14m) (a) The department shall develop a standard contract for a
general prime contractor selected under sub. (14) to use and shall include in the
contract all of the following:

1. A requirement that all subcontractors selected under sub. (13) (a) provide
a 100 percent performance bond and a 100 percent payment bond to the benefit of
the general prime contractor as the only obligee. 7

2. A delineation of the responsibilities, insurance requirements,
indemnification obligations, claims processes, and termination rights and
protections of all subcontractors selected under sub. (13) (a).

3. Arequirement that the general prime contractor is subject to s. 16.528 (2m).

4. A schedule for payment from the general primé contractor to a subcontractor
that is consistent with sub. (19) (b).

(b) Neither a general prime contractor nor a subcontractor selected under sub.

(13) (b) may amend a contract developed under par. (a).

#+NOTE: I did not add the suggested material to this section because I already
added it to s. 13.48 (19). Since it substantively applies to that section, I thought it made
more sense there. Please review that section.
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SECTION 17

SECTION 17. 16.855 (19) of the statutes is renumbered 16.855 (19) (a) and
amended to read:

16.855 (19) (a) As the work progresses under any contract for construction of
a project the department, from time to time, shall grant to the contractor an estimate
of the amount and proportionate value of the work done, which shall entitle the
contractor to receive the amount thereof, less the retainage, from the proper fund.
The retainage shall be an amount equal to not more than 5% of tHe estimate until
50% of the work has been completed. At 50% completion, no additional amounts shall
be retained, and partial payments shall be made in full to the contractor unless the
architect—or—engineer department certifies that the job is not proceeding
satisfactorily. At 50% completion or any time thereafter when the progress of the
work is not satisfactory, additional amounts may be retained but in no event shall
the total retainage be more than 10% of the value of the work completed. Upon
substantial completion of the work, an any amount retained may shall be paid to the
contractor, less the value of any required corrective work or uncompleted work. For
the purposes of this section, estimates may include any fabricated or manufactured
materials and components specified, previously paid for by contractor and delivered
to the work or properly stored and suitable for incorporation in the work embraced
in the contract.

(c) This subsection does not apply to contracts awarded under s. 16.858.

SECTION 18. 16.855 (19) (b) of the statutes is created to read:

16.855 (19) (b) As the work progresses under any subcontract under sub. (14)
(e) for construction of a project, the general prime contractor shall, upon request of
a subcontractor, pay to the subcontractor an amount equal to the proportionate value

of the subcontractor’s work done, less retainage. The retainage shall be an amount
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SECTION 18

equal to not more than 5 percent of the subcontractor’s work completed until 50
percent of the subcontractor’s work has been completed. At 50 percent completion,
no additional amounts may be retained, and partial payments shall be made in full
to the subcontractor unless the department certifies that the subcontractor’s work
is not proceeding satisfactorily. At 50 percent completion or any time thereafter
when the progress of the subcontractor’s work is not satisfactory, additional amounts
may be retained but the total retainage may not be more than 10 percent of the value
of the work completed. Upon substantial completion of the subcontractor’s work, any
amount retained shall be paid to the subcontractor, less the value of any required
corrective work or uncompleted work. All payments the general prime contractor
makes under this paragraph shall be within 7 calendar days after the date on which
the general prime contractor receives payment from the department for the work
performed.

SEcTION 9101. Nonstatutory provisions; Administration.

(1) GENERAL PRIME CONTRACTOR CONTRACT. When the department of
administration develops a contract under section 16.8‘55 (14m) (a) of the statutes, as
created by this act, the department shall provide public notice of the contract
development, accept written comments, and hold at least one public hearing,
allowing for testimony. The building commission must approve the contract before
the department may use the contract.

SECTION 9301. Initial applicability; Administration.

of av ™

@ SINGLE PRIME CONTRACTING. The treatment of sections 13.48 (19) and 16.855

(1), (1g), (2) (a) 5. and 6., (9), (9m), (10m) (am) 3., (13), and (14) (a), (am), (b), (bm),

(c), and (e) of the statutes, the renumbering and amendment of section 16.855 (19)
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SecTION 9301

of the statutes, and the creation of section 16.855 (19) (b) of the statutes first apply
to bids and proposals that are solicited on the effective date of this subsection.
SECTIdN 9401. Effective dates; Administration.
(1) SINGLE PRIME CONTRACTING. The treatment of sections 13.48 (19) and 16.855
(1), (1g), (2) (a) 5. and 6., (9), (9m), (10m) (am) 3., (13), and (14) (a), (am), (b), (bm),
(c), and (e), of the statutes, the renumbering and amendment of section 16.855 (19)

of the statutes, the creation of section 16.855 (19) (b) of the statutes, and SEcTION

e

9301 @ of this act take effect on January 1, 2014. Sl
M/

#++NOTE: I removed from the delayed effective date the requirement that DOA
develop a standard contract (s. 16.855 (14m); SEcTION {@of this draft). If all of the other
sections are to take effect then, I think DOA may want to develop the contract and hold
the public hearings before the delayed effective date. Please let me know if I am
misunderstanding the intent.

(END)
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%\9 (ag) In this subsection, “bidder” includes a potential bidder.V




_
State of Wisconsin

2013 - 2014 LEGISLATURE g /Bg/(v]

CMH:sac&kjf;jm

N
S‘(&P

DOA......Bong, BB0313 - Adopt single prime contracting as the default
method of contracting for services

FoR 2013-2015 BUDGET — NoT READY FOR INTRODUCTION

Analysis by the Legislative Reference Bureau
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Under current law, with some exceptions, DOA must let by contract to the
lowest qualified responsible bidder all construction work when the estimated
construction cost of the project exceeds $50,000 or, if the estimated cost is less, when
contracting is in the best interest of the state. This bill requires DOA, for any project
that has an estimated construction cost that exceeds $185,000, to let the project to
the lowest qualified responsible bidder through single prime contracting. “Single
prime contracting” is a process in which DOA selects all mechanical, electrical, and
plumbing contractors, but contracts only with a general prime contractor, who then
must contract with the selected mechanical, electrical, and plumbing contractors.
This bill also requires DOA to certify persons as qualified and responsible and
provides criteria for such certification.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1

SECTION 1. 13.48 (19) of the statutes is amended to read:

13.48 (19) ALTERNATIVES TO STATE CONSTRUCTION. Whenever the building
commission determines that the use of innovative types of design and construction
processes will make better use of the resources and technology available in the
building industry, the building commission may waive any or all of s. 16.855, except

s. 16.855 (13) and (14m), if such action is in the best interest of the state and if the

waiver is accomplished through formal action of the building commission. The
building commission may authorize the lease, lease purchase or acquisition of such
facilities constructed in the manner authorized by the building commission. Subject
to the requirements of s. 20.924 (1) (i), the building commission may also authorize
the lease, lease purchase or acquisition of existing facilities in lieu of state
construction of any project enumerated in the authorized state building program.

SECTION 2. 16.855 (1) of the statutes is renumbered 16.855 (1m) and amended
to read:

16.855 (1Im) The department shall let by contract to the lowest qualified
responsible bidder all construction work when the estimated construction cost of the
project exceeds $50,000, except for construction work authorized under s. 16.858 and
except as provided in sub. (1r) or (10m) or s. 13.48 (19). If factors other than dollar

amounts are required to be evaluated for a project, the department shall specify a

formula that will convert the other factors into a dollar value for comparison.

(1r) If abidder is not a Wisconsin firm and the department determines that the
state, foreign nation or subdivision thereof in which the bidder is domiciled grants
a preference to bidders domiciled in that state, nation or subdivision in making
governmental purchases, the department shall give a preference over that bidder to

Wisconsin firms, if any, when awarding the contract, in the absence of compelling
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2013 — 2014 Legislature

reasons to the contrary. The department may enter into agreements with states,
foreign nations and subdivisions thereof for the purpose of implementing this
subsection.

SECTION 3. 16.855 (1g) of the statutes is created to read:

16.855 (1g) In this section:

(a) “Mechanical, electrical, or plumbing subcontractor” is a contractor that
performs mechanical, electrical, plumbing, or fire protection work and enters into a
contract with a general prime contractor to perform their division of work.

(b) “Qualified bidder” means a person that the department certifies under sub.
(9m) (b) 1.

(c) “Qualified responsible bidder” means a person who is a qualified bidder and
who is a responsible bidder.

(d) “Responsible bidder” means a person that the department certifies under

oid g o7 J

(e) “Single prime contracting” means Fontracting through a process in which

sub. (9m) (b) 2.

only a general prime contractor has a contractual relationship with the state and all
mechanical, electrical, or plumbing subcontractors are selected by department and
are subcontractors to the general prime contractor.

SECTION 4. 16.855 (2) (a) 5. of the statutes is amended to read:

16.855 (2) (a) 5. Date; when and place where plahs will be available.

SECTION 5. 16.855 (2) (a) 6. of the statutes is creat?d—-to-r
s hatd

16.855 (2) (a) 6. That the department @ onsider only bids from personé who
are responsible bidders and, unless sub. (9m) (ar) 2. applies, qualified bidders.
SECTION 6. 16.855 (9) of the statutes is renumbered 16.855 (9m) (b) 1. c. and

amended to read:
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16.855 (9m) (b) 1. c. The If the department it so

requires, the bidder has submitted a sworn statements statement as to financial

ability, equipment, and experience in construction and require—sueh other

information as may be necessary to determlne their the bidder’s competency

e~ R g
*#NOTE: I did not add “Bidders falhng to submlt requlred sworn statementsm
be deemed not qualified.” to this provision. The}r{dductwn to this provision (see in

SECTION (7), the (b) 1. introduction), already states plfat certification as “qualified” hinges
“upon submission of the statement if DOA requirés the statement so the addition would

be redundant (and possibly confusing since there are other requirements under that
subdivision that would not have this language)

B

SECTION 7. 16.855 (9m) of the statutes is created to read

16.855 (9m) (ag) In this subsection, “bidder” includes a potential bidder.

(ar) 1. The department shall certify bidders as qualified bidders under par. (b)
1. and responsible bidders under par. (b) 2. and shall administer a registration
process for all bidders submitting bids on any construction project under this section.
The department shall issue, in a timely manner, a certification decision on a complete
application for certification. A certification under this subdivision is valid for 2 years
except the department may decertify a bidder if the department determines that the
bidder no longer meets the qualifications under par. (b) and if the department follows
a decertification process developed by rule that provides to the bidder notice,
hearing, and a means to appeal.

2. Notwithstanding sub. (Im) or (14) (e), the department may waive the
condition of certification as a qualified bidder if the project is of such magnitude as
to limit competition if the conditions under par. (b) 1. were required.

3. The department shall consider for certification under par. (b) associations
consisting of at least 2 contracting firms that are organized for the purpose of
entering into a construction contract as a single entity if at least one of the

contracting firms is qualified under par. (b) and if the assignment of, and provisions
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SECTION 7

for the continuity of, the various responsibilities within the association are agreed
upon before the contract is awarded.

(b) 1. To be certified as a qualified bidder, a bidder must meet all of the following
conditions:

a. The bidder has completed at least one project that involved similar work to
the work being bid and the project was at least 50 percent of the size or value of the
division of the project being bid. If the department determines that more experience
is necessary for a particular project, the department may include additional
requirements in the specifications and certify bidders accordingly.

b. The bidder has access to all necessary equipment and the organizational
capacity and technical competence necessary to perform the project work properly
and expeditiously.

2. To be certified as a responsible bidder, a bidder must meet all of the following
conditions:

a. The bidder maintains a permanent place of business.

b. The bidder submits a sworn statemeﬁt, upon the department’s request, that
indicates that the bidder has adequate financial resources to complete the work
being bid, taking into account any other work the bidder is currently under contract
to complete.

c. The bidder is bondable for the term of the proposed contract.

d. The bidder has a record of satisfactorily completing projects. In determining
this factor, the department shall consider if the bider has completed all contracts
in accordance with drawings and eciﬁcations; diligently pursued
execution of the work and completed contracts according to the time schedule, taking

account of extensions granted; fulfilled guarantee requirements of contracts; if the
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1 contract included an affirmative action program requirement, complied with the

2 requirement; and, if the contract included a safety program requirement, complied

3 with the requirement.

4 e. The bidder is not on an ineligible list that the department maintains under

5 s. 16.705 .(9) or 16.765 (9) or on a list that another agency maintains for persons who

6 violated construction—-related statutes or administrative rules.

7 f. The bidder has been in business for at least 12 months.

8 g. The bidder is a legal entity and authorized to do business in Wisconsin.

9 h. The bidder has performed at least one other public project for a government
10 entity.
11 i. The bidder can provide information, upon request, to the department on the
12 bidder’s ownership, management, and control.

3 j- In any jurisdiction, the bidder}’-as not been debarred from any government
14 contracts, has not faced discipline under a professional license, om
1 years has I;;i);en found to have commlgteg taxraV01dance oF evasion. ™

et (o

++++NOTE: Please fev1éw this subdivision parag&‘é}if —I‘Eﬁﬁthat you wanted thé Ao
10-year lookback to apply only to tax a\r;)%ncs or evasion. If you want the lookback to
eit

)0 l

m m«‘ﬂ"” ot \ndudedcbarment or discipline, Iwill meteit.
16 SECTION 8. 16.855 (10m) (am) 3. of the statutes is amended to read:
17 16.855 (10m) (am) 3. The departrhent may award any contract to a minority
18 business or disabled veteran—owned business, or a business that is both a minority

19 business and a disabled veteran—owned business, that if the business is a qualified
20 responsible bidder and the business submits a qualified responsible bid that is no

21 more than 5 percent higher than the apparent low bid.

++NOTE: I struck from current law “qualified responsible” from the term “qualified
responsible bid.” It seems to me that you want the bidder to be “qualified and responsible”
and I am not sure what a “qualified responsible bid” would be (especially given the new
certification standards created in this bill). Please let me know if you disagree.
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SECTION 9. 16.855 (13) of the statutes is repealed and recreated to read:

16.855 (13) (a) In any project under this section let under single prime
contracting, the department shall ‘se}ﬁe;:iumovided under par. (b), necessary
mechanical, electrical, or plumbing subcontractors who are qualified responsible
bidders and a general primé contractor who is submitting a bid under sub. (14) shall

7

include the selected subcontractors.

#++NOTE: I combined qualified and responsible (including in the definitions). But
I did not understand the suggestion to add “idantify and” to “select.” I am not sure how
DOA would select without identifying and we tyy tga9void redundancies or superfluous
words in the statutes. I added that general prije contractors bids must include these
successful subcontractor bidders, but I do ngf think the language is necessary since,
under created s. 16.855 (14) (¢), DOA may not select a general subcontractor whose bid
does not include these subcontractors (see SECTION 14).

(b) For purposes of selecting subcontractors under par. (a), the department
shall develop and administer an open and public bidding process and follow the
requirements and procedures under sub. (2). Within 48 hours of bid submission, the
department shall make available on the department Internet site the names of the
bidders and the amount of the bid. No more than 7 days after the deadline for bid
submission, the department shall provide public notice of the lowest bidders who are
qualified responsible bidders. The department shall make available on its Internet
site the bids, including the bid documents, identified under this paragraph as the

lowest bidders and they shall be open to public inspection. No other bids/ may be on
. dA o

the Internet site or open to public inspection.
pafpsgoh

SECTION 10. 16.855 (14) (a) of the statutes is renumbered 16.855 (14) (d) and

amended to read:
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bidding: Except as provided in sub. (10m) (am), the department shall award all

single prime contracts to the lowest bidder who is a qualified responsible bidder oz

bidders that result results in the lowest total construction cost for the project.

SECTION 11. 16.855 (14) (am) of the statutes is created to read:

16.855 (14) (am) Except as provided in s. 13.48 (19), the department shall let
all construction projects that exceed $185,000 through single prime contracting.

SECTION 12. 16.855 (14) (b) of the statutes is repealed.

SECTION 13. 16.855 (14) (bm) of the statutes is created to read:

16.855 (14) (bm) If the bid is being let through single prime contracting, bidders
for the general prime contractor who are responsible qualified bidders shall submit
their bids to the department no later than 7 days after the successful subcontractor
bids become available to the public under sub. (13) (b).

SECTION 14. 16.855 (14) (c) of the statutes is created to read:

16.855 (14) (¢) The department shall reject any bid for the general prime
contractor from a bidder who submits a bid that includes contractors other than the

ones selected under sub. (13) (a).

SECTION 15. 16.855 (14) (e) of the statutes is created to read:
16.855 (14) (e) Within 30 days after the deadline under par. (bm), the
department shall notify the suceessful general prime contractor bidder of its

selection. The contractor whois awarded the contract shall enter into contracts with
“Tha amwond ‘91 6 Lo Ut may nof bt —@"\V\{JM% o W\/\/Cy
J . .
e nrg d formencd. ben ¢
W dupastment & 2 & funns pyLJ
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SECTION 15

the mechanical, electrical, or plumbing subcontractors selected under par. (13) (a)
and shall comply with the requirements under sub. (14m). The department shall
make the final bid results available on its Internet site at the time it issues the notice

to the successful general prime contractor bidder.

+»#++NOTE: I added “general prime contractor” before “bidder” for clarification. I did
not add “notice to proceed” because that is nowhere else in this statute. If you prefer to
call the award to the general prime contractor a “notice to proceed,” we should do that
consistently throughout the statute to avoid confusion. Please let me know if you prefer
that so I can redraft.

SECTION 16. 16.855 (14m) of the statutes is created to read:

16.855 (14m) (a) The department shall develop a standard contract for a
general prime contractor selected under sub. (14) to use and shall include in the
contract all of the following:

1. A requirement that all subcontractors selected under sub. (13) (a) provide
a 100 percent performance bond and a 100 percent payment bond to the benefit of
the general prime contractor as the only obligee.

2. A delineation of the responsibilities, insurance requirements,
indemnification obligations, “claims processes, and termination rights and
protections of all subcontractors selected under sub. (13) (a).

3. A requirement that the general prime contractor is subject to s. 16.528 (2m).

4. A schedule for payment from the general prime contractor to a subcontractor
that is consistent with sub. (19) (b).

(b) Neither a general prime contractor nor a subcontractor selected under sub.

(13) (b) may amend a contract developed under par. (a).

#++NOTE: I did not add the suggested material to this section because I already
added it to s. 13.48 (19). Since it substantively applies to that section, I thought it made
more sense there. Please review that section.
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SECTION 17

SECTION 17. 16.855 (19) of the statutes is renumbered 16.855 (19) (a) and
amended to read:

16.855 (19) (a) As the work progresses under any contract for construction of

a project the department, from time to time, shall grant to the contractor an estimate

of the amount and proportionate value of the work done, which shall entitle the

contractor to receive the amount thereof, less the retainage, from the proper fund.

The retainage shall be an amount equal to not more than 5% of the estimate until

50% of the work has been completed. At 50% completion, no additional amounts shall

be retained, and partial payments shall be made in full to the contractor unless the

architeet—or —engineer depart‘ment certifies that the job is not proceeding

satisfactorily. At 50% completion or any time thereafter when the progress of the

~ work is not satisfactory, additional amounts may be retained but in no event shall

the total retainage be more than 10% of the value of the work completed. Upon
substantial completion of the work, an any amount retained may shall be paid to the
contractor, less the value of any required corrective work or uncompleted work. For
the purposes of this section, estimates may include any fabricated or manufactured
materials and components specified, previously paid for by contractor and delivered
to the work or properly stored and suitable for incorporation in the work embraced
in the contract.

(¢) This subsection does not apply to contracts awarded under s. 16.858.

SECTION 18. 16.855 (19) (b) of the statutes is created to read:

16.855 (19) (b) As the work progresses under any subcontract under sub. (14)
(e) for construction of a project, the general prime contractor shall, upon request of
a subcontractor, pay to the subcontractor an amount equal to the proportionate value

of the subcontractor’s work done, less retainage. The retainage shall be an amount
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equal to not more than 5 percent of the subcontractor’s work completed until 50
percent of the subcontractor’s work has been completed. At 50 percent completion,
no additional amounts may be retained, and partial payments shall be made in full
to the subcontractor unless the department certifies that the subcontractor’s work
is not proceeding satisfactorily. At 50 percent completion or any time thereafter
when the progress of the subcontractor’s work is not satisfactory, additional amounts
may be retained but the total retainage may not be more than 10 percent of the value
of the work completed. Upon substantial completion of the subcontractor’s work, any
amount retained shall be paid to the subcontractor, less the value of any required
corrective work or uncompleted work. All payments the general prime contractor
makes under this paragraph shall be within 7 calendar days after the date on which
the general prime contractor receives payment from the department for the work
performed.

SECTION 9101. Nonstatutory provisions; Administration.

(1) GENERAL PRIME CONTRACTOR CONTRACT. When the department of
administration develops a contract under section 16.855 (14m) (a) of the statutes, as
created by this act, the department shall provide public notice of the contract

/\,u,u:ll/ < (e QW
development, acegpt written comments, and hold at least one public hearing,
allowing for testimony. The building commission must approve the contract bef’ore
the department may use the contract.

SECTION 9301. Initial applicability; Administration.

(1) SINGLE PRIME CONTRACTING. The treatment of sections 13.48 (19) and 16.855
(1), (1g), (2) (a) 5. and 6., (9), (9m), (10m) (am) 3., (13), and (14) (a), (am), (b), (bm),

(c), and (e) of the statutes, the renumbering and amendment of section 16.855 (19)
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SECTION 9301
of the statutes, and the creation of section 16.855 (19) (b) of the statutes first apply
to bids and proposals that are solicited on the effective date of this subsection.

SECTION 9401. Effective dates; Administration.

(1) SINGLE PRIME CONTRACTING. The treatment of sections 13.48 (19) and 16.855
(1), (1g), (2) (a) 5. and 6., (9), (9m), (10m) (am) 3., (13), and (14) (a), (am), (b), (bm),
(c), and (e), of the statutes, the renumbering and amendment of section 16.855 (19)
of the statutes, the creation of section 16.855 (19) (b) of the statutes, and SECTION

9301 (1) of/thgs act take effect on J anuary 1 2014

e the requlrement that DOA

****NOTE I removed from the delayed effe t1ve
develop a standard contract (s. 16.855 (14m); SECTI 6 of this draft). If all of the other
sections are to take effect then, I think DOA may. t to develop the contract and hold
the public hearings before the delayed effective date. Please let me know if I am
misunderstanding the intent. —




Hanaman, Cathlene

From: Bong, Sasha E - DOA <SashaE.Bong@uwisconsin.gov>
Sent: Friday, February 08, 2013 2:15 PM

To: Hanaman, Cathiene

Subject: RE: BB0313 (LRB-1022/P3) (draft)

For s. 16.855(14)(b), please remove prime so that it reads “The state is not liable to a contractor for damage...” Though
the state has a contract only with the general contractor under single prime contracting, the state may also have
contracts with other specialty contractors on a project (e.g., asbestos, controls) for which this provision should apply.

A definition for “notice to proceed” would be “a written, official notice from the departmentto the winning bidder
notifying them that their contract is fully executed and they are authorized to begin wark.dn the project.”

However, this definition came with the strong caution that a notice to proceed is not exclusive to single prime
contracting. There are concerns that this will be perceived as a new part of the construction project bidding and
contracting process, when in actuality, it's not {it's never been defined in statutes). By defining the notice in relation to
single prime contracting, to what extent would that affect other types of projects/contracts?

Thanks,

Sasha

From: Hanaman, Cathlene

Sent: Friday, February 08, 2013 10:54 AM
To: Bong, Sasha E - DOA

Subject: RE: BB0313 (LRB-1022/P3) (draft)

| have only these questions.

e Would it be possible to define bidder under s. 16.855(1g) as "a person [assuming the s. 990.01(26) definition]
that submits a bid," but still maintain s. 16.855(9m)(ag) to include a potential bidder.
o The intent of including the definition here is so that s. 16.855(9m)(b)2. j. would apply to an individual or
corporation.
‘1 don’t understand this. 1think “bidder” would mean a person submitting a bid so it doesn’t need a definition. And

16.855 (9m) (b) 2. j. would apply to either as drafted.

Section 15: The preference would still be for the end of s. 16.855(14)(e) to read "at the time it issues the notice to
proceed to the successful general prime contractor bidder.

e To address your note, the intent is not to call an 'award’ a 'notice to proceed,' the terms have distinct roles
in the process. A contract may be awarded, but construction will not actually start until the notice to
proceed is issued. There are multiple notices that the department issues that are not necessarily connected
to awarding a contract.

Since “notice to proceed” does not appear in the statutes, | am wary of putting it here without a definition. | realize itis
probably in the rules, but the statutes have different standards. Can we define this term or finish the thought—proceed

to what.

Section 12: Do not repeal s. 16.855(14)(b).
Should contractor under that revived paragraph be just the general prime contractor?

From: Bong, Sasha E - DOA [mailto:SashaE.Bong@wisconsin.gov]
Sent: Thursday, February 07, 2013 5:19 PM
To: Hanaman, Cathlene




Cc: Kraus, Jennifer - DOA
Subject: FW: BB0313 (LRB-1022/P3) (draft)

Cathlene,
Below are changes for LRB-1022/P3:

Section 3
¢  Would it be possible to define bidder under s. 16.855(1g) as "a person [assuming the s. 990.01(26) definition]
that submits a bid," but still maintain s. 16.855(9m){ag) to include a potential bidder.
o The intent of including the definition here is so that s. 16.855(9m}(b)2. j. would apply to an individual or
corporation.
e Changes. 16.955(1g)(e) to define "Single prime bidding and contracting" to mean bidding and contracting
through...

Section 5: Change s. 16.855(2)(a)6. to "That the department shall consider only bids..."
Section 7: Is there a reason s. 16.855(9m){b)2.d. has "specifications" twice?

Section 9
¢ Change s. 16.855(13)(a) to "In any project under this section let under single prime bidding and contracting, the
department shall identify... -
e Change the end of s. 16.855(13)(b) to "No other bids under this section may be on the Internet site or open to
public inspection."

Section 12: Do not repeal s. 16.855(14)(b).

Section 14: After s. 16.855(14)(c), insert "Award of a contract will not be finalized until the required performance
payment bond and certificate of insurance have been received and approved by the department."

Section 15: The preference would still be for the end of s. 16.855(14)(e) to read "at the time it issues the notice to
proceed to the successful general prime contractor bidder.
¢ To address your note, the intent is not to call an 'award' a 'notice to proceed,' the terms have distinct roles
in the process. A contract may be awarded, but construction will not actually start until the notice to

proceed is issued. There are multiple notices that the department issues that are not necessarily connected
to awarding a contract.

Section 9101: Change line 18 to "development, review written comments, and hold at least one public hearing."

Please email or call (266-5468) with any questions or clarifications.
Thanks,

Sasha




Hanaman, Cathlene

From: Bong, Sasha E - DOA <SashaE.Bong@wisconsin.gov>
Sent: Thursday, February 07, 2013 5:19 PM

To: Hanaman, Cathlene

Cc: Kraus, Jennifer - DOA

Subject: FW: BB0313 (LRB-1022/P3) (draft)

Cathlene, (/‘JO)JO (f:‘ O ey
X)f A R ¢

Below are changes for LRB-1022/P3: )(yjr 4 \OQ

Section 3 ;
e Would it be possible to define bidder under s. 16:855(1g) as "a person [assuming the s. 990.01(26) definition]
that submits a bid," but still maintain s. 16.855(9m){ag) to include a potential bidder.
o The intent of including the definition here is so that s. 16.855(9m)(b}2. j. would apply to an individual or
corporation.
e Change s. 16.955(1g)(e) to define "Single prime bidding and contracting" to mean bidding and contracting
through...

Section 5: Change s. 16.855(2)(a)6. to "That the departm%all consider only bids..."

Section 7: Is there a reason s. 16.855(9m)(b)2.d. has "specifications" Wé?

Section 9
e Change s. 16.855(13)(a) to "In an\y/w/oject under this section let under single prime bidding and contracting, the
department shall identify...
e Change the end of s. 16.855(13)(b) to "Ng’other bids under this section may be on the Internet site or open to
public inspection."

Section 12: Do not repeal s. 16.855(14)(;1

Section 14: After s. 16.855(14)(c), insert "Award of a contratt will not be finalized until the required performance
payment bond and certificate of insurance have been recéived and approved by the department.”

Section 15: The preference would still be for the end of s. 16.855(14)(e) to read "at the time it issues the notice to
proceed to the successful general prime contractor bidder.

e To address your note, the intent is not to call an 'award' a 'notice to proceed,’ the terms have distinct roles
in the process. A contract may be awarded, but construction will not actually start until the notice to
proceed is issued. There are multiple notices that the department issues that are not necessarily connected
to awarding a contract. ‘

Section 9101: Change line 18 to "development, rvh{written comments, and hold at least one public hearing."

Please email or call (266-5468) with any questions or clarifications.
Thanks,

Sasha
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Analysis by the Legislative Reference Bureau
STATE GOVERNMENT

STATE PROCUREMENT

Under current law, with some exceptions, DOA must let by contract to the
lowest qualified responsible bidder all construction work when the estimated
construction cost of the project exceeds $50,000 or, if the estimated cost is less, when
contracting is in the best interest of the state. This bill requires DOA, for any project
that has an estimated construction cost that exceeds $185,000, to let the project to
the lowest qualified responsible bidder through single prime contracting. “Single
prime contracting” is a process in which DOA selects all mechanical, electrical, and
plumbing contractors, but contracts only with a general prime contractor, who then
must contract with the selected mechanical, electrical, and plumbing contractors.
This bill also requires DOA to certify persons as qualified and responsible and
provides criteria for such certification.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1

SECTION 1. 13.48 (19) of the statutes is amended to read:

13.48 (19) ALTERNATIVES TO STATE CONSTRUCTION. Whenever the building
commission determines that the use of innovative types of design and construction
processes will make better use of the resources and technology available in the
building industry, the building commission may waive any or all of s. 16.855, except

s. 16.855 (13) and (14m), if such action is in the best interest of the state and if the

waiver is accomplished through formal action of the building commission. The
building commission may authorize the lease, lease purchase or acquisition of such
facilities constructed in the manner authorized by the building commission. Subject
to the requirements of s. 20.924 (1) (i), the building commission may also authorize
the lease, lease purchase or acquisition of existing facilities in lieu of state
construction of any project enumerated in the authorized state building program.

SECTION 2. 16.855 (1) of the statutes is renumbered 16.855 (1m) and amended
to read:

16.855 (1m) The department shall let by contract to the lowest qualified
responsible bidder all construction work when the estimated construction cost of the
project exceeds $50,000, except for construction work authorized under s. 16.858 and

except as provided in sub. (1r) or (10m) or s. 13.48 (19). If factors other than dollar

amounts are required to be evaluated for a project, the department shall specify a

formula that will convert the other factors into a dollar value for comparison.
(1r) Ifa bidder is not a Wisconsin firm and the department determines that the

state, foreign nation or subdivision thereof in which the bidder is domiciled grants
a preference to bidders domiciled in that state, nation or subdivision in making
governmental purchases, the department shall give a preference over that bidder to

Wisconsin firms, if any, when awarding the contract, in the absence of compelling
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SECTION 2

reasons to the contrary. The department may enter into agreements with states,
foreign nations and subdivisions thereof for the purpose of implementing this
subsection.

SECTION 3. 16.855 (1g) of the statutes is created to read:

16.855 (1g) In this section:

(a) “Mechanical, electrical, or plumbing subcontractor” is a contractor that
performs mechanical, electrical, plumbing, or fire protection work and enters into a
contract with a general prime contractor to perform their division of work.

(b) “Qualified bidder” means a person that the department certifies under sub.
(9m) (b) 1.

(¢) “Qualified responsible bidder” means a person who is a qualified bidder and
who is a responsible bidder.

(d) “Responsible bidder” means a person that the department certifies under
sub. (9m) (b) 2.

(e) “Single prime contracting” means bidding and contracting through a
process in which only a general prime contractor has a contractual relationship with
the state and all mechanical, electrical, or plumbing subcontractors aré selected by
department and are subcontractors to the general prime contractor.

SECTION 4. 16.855 (2) (a) 5. of the statutes is amended to read:

16.855 (2) (a) 5. Date; when and place where plans will be available.

SECTION 5. 16.855 (2) (a) 6. of the statutes is created to read:

16.855 (2) (a) 6. That the department shall consider only bids from persons who
are responsible bidders and, unless sub. (9m) (ar) 2. applies, qualified bidders.

SECTION 6. 16.855 (9) of the statutes is renumbered 16.855 (9m) (b) 1. c. and

amended to read:
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SECTION 6

16.855 (9m) (b) 1. c. The If the department mayrequire-bidders-to-submit so
requires or the bidder will be considered unqualified, the bidder has submitted a

sworn statements statement as to financial ability, equipment, and experience in
construction and require-sueh other information as may be necessary to determine
their the bidder’s competency.

SECTION 7. 16.855 (9m) of the statutes is created to read:

\16.855)(9m) (ag) In this subsection, “bidder” includes a potential bidder.

(ar) 1. The department shall certify bidders as qualified bidders under par. (b)
1. and responsible bidders under par. (b) 2. and shall administer a registration
process for all bidders submitting bids on any construction project under this section.
The department shall issue, in a timely manner, a certification decision on a complete
application for certification. A certification under this subdivision is valid for 2 years
except the department may decertify a bidder if the department determines that the
bidder no longer meets the qualifications under par. (b) and if the department follows
a decertification process developed by rule that provides to the bidder notice,
hearing, and a means to appeal.

2. Notwithstanding sub. (Im) or (14) (e), the department may waive the
condition of certification as a qualified bidder if the project is of such magnitude as
to limit competition if the conditions under par. (b) 1. were required.

3. The department shall consider for certification under par. (b) associations

consisting of at least 2 contracting firms that are organized for the purpose of

entering into a construction contract as a single entity if at least one of the
contracting firms is qualified under par. (b) and if the assignment of, and provisions
for the continuity of, the various responsibilities within the association are agreed

upon before the contract is awarded.
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SECTION 7

(b) 1. T be certified as a qualified bidder, a bidder must meet all of the following
conditioné:

a. The bidder has completed at least one project that involved similar work to
the work being bid and the project was at least 50 percent of the size or value of the
division of the project being bid. If the department determines that more experience
is necessary for a particular project, the department may include additional
requirements in the specifications and certify bidders accordingly.

b. The bidder has access to allr necessary equipment and the organizational
capacity and technical competence necessary to perform the project work properly
and expeditiously.

2. To be certified as a responsible bidder, a bidder must meet all of the following
conditions:

a. The bidder maintains a permanent place of business.

b. The bidder submits a sworn statement, upon the department’s request, that
indicates that the bidder has adequate financial resources to complete the work
being bid, ﬁaking into account any other work the bidder is currently under contract
to complete.

c. The bidder is bondable for the term of the proposed contract.

d. The bidder has a record of satisfactorily completing projects. In determining
this factor, the department shall consider if the bidder has completed all contracts
in accordance with drawings and specifications; diligently pursued execution of the
work and completed contracts according to the time schedule, taking account of
extensions granted; fulfilled guarantee requirements of contracts; if the contract

included an affirmative action program requirement, complied with the
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SECTION 7
requirement; and, if the contract included a safety program requirement, complied
with the requirement.

e. The bidder is not on an ineligible list that the department maintains under
s. 16.705 (9) or 16.765 (9) or on a list that another agency maintains for persons who
violated construction—related statutes or administrative rules.

f. The bidder has been in business for at least 12 months.

g. The bidder is a legal entity and authorized to do business in Wisconsin.

h. The bidder has performed at least one other public project for a government
entity.

i. The bidder can provide information, upon request, to the department on the
bidder’s ownership, management, and control.

j- In any jurisdiction, the bidder, in the previous 10 years, has not been debarred

from any government contracts, . has not faced discipline under a professional lic@

@01/1;;;\ not been found to have commltted tax avoidance or evasion.

SECTION 8. 16.855 (10m) (am) 3. of the statutes is amended to read:

16.855 (10m) (am) 3. The department may award any contract to a minority
business or disabled veteran—owned business, or a business that is both a minority
business and a disabled veteran—owned business, that if the business is a qualified
respongible bidder and the business submits a qual}ﬁedrespensrble bid that is no

more than 5 percent hlgher than the apparent low bid.

,,/dm

****NOTE I struck from current law quahﬁed respons1b1e” from the term ° quallﬁed
/" responsible bid.” It seems to me that you want the bidder to be “qualified and responsible”
. and I am not sure what a “qualified responsible bid” would be (especially given the new
“~._certification standards created in this bill). Please let me know 1f you dlsagree T

\

SECTION 9. 16.855 (13) of the statutes is repealed and recreated to read

16.855 (13) (a) In any project under this section let under single prime

contracting, the department shall identify, as provided under par. (b), necessary
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SECTION 9

mechanical, electrical, or plumbing subcontractors who are qualified responsible
bidders and a general prime contractor who is submitting a bid under sub. (14) shall
include the selected subcontractors.

(b) For purposes of selecting subcontractors under par. (a), the department
shall develop and administer an open and public bidding process and follow the
requirements and procedures under sub. (2). Within 48 hours of bid submission, the
department shall make available on the department Internet site the names of the
bidders and the amount of the bid. No more than 7 days after the deadline for bid
submission, the department shall provide public notice of the lowest bidders who are
qualified responsible bidders. The department shall make available on its Internet
site the bids, including the bid documents, identified under this paragraph as the
lowest bidders and they shall be open to public inspection. No other bids under this
paragraph may be on the Internet site or open to public inspection.

SECTION 10. 16.855 (14) (a) of the statutes is renumbered 16.855 (14) (d) and

amended to read:

bidding. Except as provided in sub. (10m) (am), the department shall award all
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SECTION 10

1 single prime contracts to the lowest bidder who is a qualified responsible bidder or

2 bidders that result results in the lowest total construction cost for the project.

3 SECTION 11. 16.855 (14) (am) of the statutes is created to read:

4 16.855 (14) (am) Except as provided in s. 13.48 (19), the department shall let

5 all construction projects thai M_l_g@gwﬂgh single prime contracting.

6 @ION 12. 16.855 (14) (b) of the statutes is r;;;;led.

SECTION 13. 16.855 (14) (bm) of the statutes is created o read:

8 16.855 (14) (bm) Ifthe bid is being let through single prime contracting, bidders
|W S9 for the general prime contractor who are responsible qualified bidders shall submit
% their bids to the department no later than 7 days after the successful subcontractor

11 bids become available to the public under sub. (13) (b).

12 SECTION 14. 16.855 (14) (c) of the statutes is created to read:

13 16.855 (14) (¢) The department shall reject any bid for the general prime
14 contractor from a bidder who submits a bid that includes contractors other than the
15 ones selected under sub. (13) (a). The award of a contract may not be finalized until
16 the department approves the required performance bond and certificate of
17 insurance.

18 SECTION 15. 16.855 (14) (e) of the statutes is created to read:

19 16.855 (14) (e) Within 30 days after the deadline under par. (bm), the
20 department shall notify the successful general prime contractor bidder of its
21 selection. The contractor who is awarded the contract shall enter into contracts with
22 the mechanical, electrical, or plumbing subcontractors selected under par. (13) (a)
23 and shall comply with the requirements under sub. (14m). The depgrtr‘rheer;t shall

24 make the final bid results available on its Internet site at the time ltt}ifl_oili

@,ﬂ ) OF F)'ua,{

-\ /_\ -
— dD A

(\ofkﬂ{m&%‘*‘rbﬂ‘/, Hat H\c ContYad i< 1‘%&“( Jhe
eyecoted and thap The conl irector is authoriced o b(’(\”)rh U‘))(k 103‘3-“{’

5 to the successful general prime contractor biddey,
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B B P N A

) S et

B e

) e

) S~

==*NOTE: I added “general prime contractor” before “bidder” for clarification. I did-\,\
not add “notice to proceed” because that is nowhere else in this statute. If you prefer to
call the award to the general prime contractor a “notice to proceed,” we should do that
consistently throughout the statute to avoid confusion. Please let me know if you prefer

that so I can redraft. -
\_hh.h B P e e

SECTION 16. 16.855 (14m) of the statutes is created to read:

16.855 (14m) (a) The department shall develop a standard contract for a
general prime contractor selected under sub. (14) to use and shall include in the
contract all of the following:

1. A requirement that all subcontractors selected under sub. (13) (a) provide
a 100 percent performance bond and a 100 percent payment bond to the benefit of
the general prime contractor as the only obligee.

2. A delineation of the responsibilities, insurance requirements,
indemnification obligations, claims processes, and termination rights and
protections of all subcontractors selected under sub. (13) (a).

3. A requirement that the general prime contractor is subject to s. 16.528 (2m).

4. A schedule for payment from the general prime contractor to a subcontractor
that is consistent with sub. (19) (b).

(b) Neither a general prime contractor nor a subcontractor selected under sub.

(13) (b) may amend a contract developed under par (a) - S )

r e e T e .(f,,m

/ ****NOTE I d1d not add the suggested material to this section because I already \\
‘ added it to s. 13.48 (19). Since it substantively applies to that section, I thought it made A
\\more sense there. Please review that section. e

—_— T e e

SECTION 17. 16.855 (19) of the statutes is renumbered 16.855 (19) (a) and
amended to read:

16.855 (19) (a) As the work progresses under any contract for construction of
a project the department, from time to time, shall grant to the contractor an estimate

of the amount and proportionate value of the work done, which shall entitle the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2013 ~ 2014 Legislature -10 - LRB-1022/P4
CMH:sac&kjfrs
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contractor to receive the amount thereof, less the retainage, from the proper fund.
The retainage shall be an amount equal to not more than 5% of the estimate until
50% of the work has been completed. At 50% completion, no additional amounts shall
be retained, and partial payments shall be made in full to the contractor unless the
architeet—or—engineer department certifies that the job is not proceeding
satisfactorily. At 50% completion or any time thereafter when the progress of the
work is not satisfactory, additional amounts may be retained but in no event shall
the total retainage be more than 10% of the value of the work completed. Upon

substantial completion of the work, an any amount retained may shall be paid to the

contractor, less the value of any required corrective work or uncompleted work. For

the purposes of this section, estimates may include any fabricated or manufactured
materials and components specified, previously paid for by contractor and delivered
to the work or properly stored and suitable for incorporation in the work embraced
in the contract.

(¢) This subsection does not apply to contracts awarded under s. 16.858.

SECTION 18. 16.855 (19) (b) of the statutes is created to read:

16.855 (19) (b) As the work progresses under any subcontract under sub. (14)
(e) for consfruction of a project, the general prime contractor shall, upon request of
a subcontractor, pay to the subcontractor an amount equal to the proportionate value
of the subcontractor’s work done, less retainage. The retainage shall be an amount
equal to not more than 5 percent of the subcontractor’s work completed until 50
percent of the subcontractor’s work has been completed. At 50 percent completion,
no additional amounts may be retained, and partial payments shall be made in full
to the subcontractor unless the department certifies that the subcontractor’s work

is not proceeding satisfactorily. At 50 percent completion or any time thereafter
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2013 — 2014 Legislature

when the progress of the subcontractor’s work is not satisfactory, additional amounts
may be retained but the total retaiﬁage may not be more than 10 percent of the value
of the work completed. Upon substantial completion of the subcontractor’s work, any
amount retained shall be paid to the subcontractor, less the value of any required
corrective work or uncompleted work. All payments the general prime contractor
makes under this paragraph shall be within 7 calendar days after the date on which
the general prime contractor receives payment from the department for the work
performed.

SECTION 9101. Nonstatutory provisions; Administration.

(1) GENERAL PRIME CONTRACTOR CONTRACT. When the department of
administration develops a contract under section 16.855 (14m) (a) of the statutes, as
created by this act, the department shall provide public notice of the contract
development, review written comments, and hold at least one public hearing,
allowing for testimony. The building commission must approve the contract before
the department may use the contract.

SECTION 9301. Initial applicability; Administration.

(@ SINGLE PRIME CONTRACTING. The treatment of sections 13.48 (19) and 16.855
(1), (1g), (2) (a) 5. and 6., (9), (9m), (10m) (am) 3., (13), and (14) (a), (am), (b), (bm),
(¢), and (e) of the statutes, the renumbering and amendment of section 16.855 (19)
of the statutes, and the creation of section 16.855 (19) (b) of the statutes first apply
to bids and proposals that are solicited on the effective date of this subsection.

SECTION 9401. Effective dates; Administration.

(1) SINGLE PRIME CONTRACTING. The treatment of sections 13.48 (19) and 16.855
(1), (1g), (2) (a) 5. and 6., (9), (9m), (10m) (am) 3., (13), and (14) (a), (am), (b), (bm),

(c), and (e);of the statutes, the renumbering and amendment of section 16.855 (19)
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1 of the statutes, the creation of section 16.855 (19) (b) of the statutes, and SECTION

Ne274 .
2 9301 (15 of this act take effect on January 1, 2014.

3 (END)
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: % k. A any jurisdiction, in the previous 10 years, the bidder ha

discipling'under a professional license and none of the bidder’s employees and no

member of the bidder’s organization has i@@;alsmphn under a professional
license.
Insert 8-7

SECTION 1. 16.855 (14) (b) of the statutes is amended to read:

16.855 (14) (b) The state is not liable to a prime contractor for damage from
delay caused by another prime contractor if the department takes reasonable action
to require the delaying prime contractor to comply with its contract. If the state is
not liable under this paragraph, the delayed prime contractor may bring an action

for damages against the delaying prime contractor.

History: 1971 c. 125; 1973 c. 47; 1975 c. 39, 199, 390; 1977 c. 418; 1979 c. 34; 1981 c. 20; 1983 a, 27 ss. 104g to 105, 2202 (1); 1983 a. 390 s. 6; 1985 a. 29; 1985 a. 332
s. 251 (1); 1987 a.27, 292; 1989 a. 31; 1991 a. 39, 316; 1995 a. 27 ss. 400p, 9126 (19); 1995 a. 227; 1997 a. 27, 306; 1999 a. 150 5. 672; 1999 a. 197; 2001 a. 103; 2003 a. 33,
157; 2005 a. 141, 391; 2007 a. 20 s. 9121 (6) (a); 2009 a. 299; 2011 a. 32; 2011 a. 260 s. 80.
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Analysis by the Legislative Reference Bureau
STATE GOVERNMENT

STATE PROCUREMENT

Under current law, with some exceptions, DOA must let by contract to the
lowest qualified responsible bidder all construction work when the estimated
construction cost of the project exceeds $50,000 or, if the estimated cost is less, when
contracting is in the best interest of the state. This bill requires DOA, for any project
that has an estimated construction cost that exceeds $185,000, to let the project to
the lowest qualified responsible bidder through single prime contracting. “Single
prime contracting” is a process in which DOA selects all mechanical, electrical, and
plumbing contractors, but contracts only with a general prime contractor, who then
must contract with the selected mechanical, electrical, and plumbing contractors.
This bill also requires DOA to certify persons as qualified and responsible and
provides criteria for such certification.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1

SECTION 1. 13.48 (19) of the statutes is amended to read:

13.48 (19) ALTERNATIVES TO STATE CONSTRUCTION. Whenever the building
commission determines that the use of innovative types of design and construction
processes will make better use of the resources and technology available in the
building industry, the building commission may waive any or all of s. 16.855, except

s. 16.855 (13) and (14m), if such action is in the best interest of the state and if the

waiver is accomplished through formal action of the building comr;lission. The
building commission may authorize the lease, lease purchase or acquisition of such
facilities constructed in the manner authorized by the building commission. Subject
to ;che requirements of s. 20.924 (1) (i), the building commission may also authorize
the lease, lease purchase or acquisition of existing facilities in lieu of state
construction of any project enumerated in the authorized state building program.

SECTION 2. 16.855 (1) of the statutes is renumbered 16.855 (1m) and amended
to read: |

16.855 (Im) The department shall let by contract to the lowest qualified
responsible bidder all construction work when the estimated construction cost of the
project exceeds $50,000, except for construction work authorized under s. 16.858 and
except as provided in sub. (1r) or (10m) or s. 13.48 (19). If factors other than dollar

amounts are required to be evaluated for a project, the department shall specify a

formula that will convert the other factors into a dollar value for comparison.

(1r) Ifabidder is not a Wisconsin firm and the department determines that the
state, foreign nation or subdivision thereof in which the bidder is domiciled grants
a preference to bidders domiciled in that state, nation or subdivision in making
governmental purchases, the department shall give a preference over that bidder to

Wisconsin firms, if any, when awarding the contract, in the absence of compelling
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SECTION 2

reasons to the contrary. The department may enter into agreements with states,
foreign nations and s1.1bdivisions thereof for the purpose of implementing this
subsection.

SECTION 3. 16.855 (1g) of the statutes is created to read:

16.855 (1g) In this section:

(a) “Mechanical, electrical, or plumbing subcontractor” is a contractor that
performs mechanical, electrical, plumbing, or fire protection work and enters into a
contract with a general prime contractor to perform their division of work.

(b) “Qualified bidder” means a person that the department certifies under sub.
(9m) (b) 1.

(¢) “Qualified responsible bidder” means a person who is a qualified bidder and -
who is a responsible bidder.

(d) “Responsible bidder” means a person that the department certifies under
sub. (9m) (b) 2.

(e) “Single prime contracting” means bidding and contracting through a
process in which only a general prime contractor has a contractual relationship with
the state and all mechanical, electrical, or plumbing subcontractors are selected by
department and are subcontractors to the general prime contractor.

SECTION 4. 16.855 (2) (a) 5. of the statutes is amended to read:

16.855 (2) (a) 5. Date; when and place where plans will be available.

SECTION 5. 16.855 (2) (a) 6. of the statutes is created to read:

16.855 (2) (a) 6. That the department shall consider only bids from persons who
are responsible bidders and, unless sub. (9m) (ar) 2. applies, qualified bidders.

SECTION 6. 16.855 (9) of the statutes is renumbered 16.855 (9m) (b) 1. c. and

amended to read:
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SECTION 6

16.855 (9m) (b) 1. c. The If the department may require biddersto-submit so
requires or the bidder will be considered unqualified, the bidder has submitted a

sworn statements statement as to financial ability, equipment, and experience in
construction and requiresuch other information as may be necessary to determine
their the bidder’s competency.

SECTION 7. 16.855 (9m) of the statutes is created to read:

16.855 (9m) (ag) In this subsection, “bidder” includes a potential bidder.

(ar) 1. The department shall certify bidders as qualified bidders under par. (b)
1. and responsible bidders under par. (b) 2. and shall administer a registration
process for all bidders submitting bids on any construction project under this section.
The department shall issue, in a timely manner, a certification decision on a complete
application for certification. A certification under this subdivision is valid for 2 years
except the department may decertify a bidder if the department determines that the
bidder no longer meets the qualifications under par. (b) and if the department follows
a decertification process developed by rule that provides to the bidder notice,
hearing, and a means to appeal.

2. Notwithstanding sub. (1m) or (14) (e), the department may waive the
condition of certification as a qualified bidder if the project is of such magnitude as
to limit competition if the conditions under par. (b) 1. were required.

3. The department shall consider for certification under par. (b) associations
consisting of at least 2 contracting firms that are organized for the purpose of
entering into a construction contract as a single entity if at least one of the
contracting firms is qualified under par. (b) and if the assignment of, and provisions
for the continuity of, the various responsibilities within the association are agreed

upon before the contract is awarded.
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SECTION 7

(b) 1. To be certified as a qualified bidder, a bidder must meet all of the following
conditions:

a. The bidder has completed at least one ;;roj ect that involved similar work fo
the work being bid and the project was at least 50 percent of the size or value of the
division of the project being bid. If the department determines that more experience
is necessary for a particular project, the department may include additional
requirements in the specifications and certify bidders accordingly.

b. The bidder has access to all necessary equipment and the organizational
capacity and technical competence necessary to perform the project work properly
and expeditiously.

2. To be certified as a responsible bidder, a bidder must meet all of the following
conditions:

a. The bidder maintains a permanent place of business.

b. The bidder submits a sworn statement, upon the department’s request, that
indicates that the bidder has adequate financial resources to complete the work
being bid, taking into account any other work the bidder is currently under contract
to complete.

c. The bidder is bondable for the term of the proposed contract.

d. The bidder has a record of satisfactorily completing projects. In determining
this factor, the department shall consider if the bidder has completed all contracts
in accordance with drawings and specifications; diligently pursued execution of the
work and completed contracts according to the time schedule, taking account of
extensions granted; fulfilled guarantee i‘equirements of contracts; if the contract

included an affirmative action program requirement, complied with the
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SECTION 7
requirement; and, if the contract included a safety program requirement, complied
with the requirement.

e. The bidder is not on an ineligible list that the department maintains under
s. 16.705 (9) or 16.765 (9) or on a list that another agency maintains for persons who
violated construction—related statutes or administrative rules.

f. The bidder has been in business for at least 12 months.

g. The bidder is a legal entity and authorized to do business in Wisconsin.

h. The bidder has performed at least one other public project for a government
entity.

i. The bidder can provide information, upon request, to the department on the
bidder’s ownership, management, and control.

j. In any jurisdiction, the bidder, in the previous 10 years, has not been debarred
from any government contracts and has not been found to have committed tax
avoidance or evasion.

k. In any jurisdiction, in the previous 10 years, the bidder has not been
disciplined under a professional license and none of the bidder’s employees and no
member of the bidder’s organization has béen disciplined under a professional
license.

SECTION 8. 16.855 (10m) (am) 3. of the statutes is amended to read:

16.855 (10m) (am) 3. The department may award any contract to a minority
business or disabled veteran—owned business, or a business that is both a minority
business and a disabled veteran—owned business, that if the business is a qualified
responsible bidder and the business submits a gualified responsible bid that is no

more than 5 percent higher than the apparent low bid.

SECTION 9. 16.855 (13) of the statutes is repealed and recreated to read:




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2013 — 2014 Legislature -7~ CMLI—:I[{Ea_(}SSIZ%/_]Pn?

SECTION 9

16.855 (13) (a) In any project under this section let under single prime
contracting, the department shall identify, as provided under par. (b), necessary
mechanical, electrical, or plumbing subcontractors who are qualified responsible
bidders and a general prime contractor who is submitting a bid under sub. (14) shall
include the selected subcontractors.

(b) For purposes of selecting subcontractors under par. (a), the department
shall develop and administer an open and public bidding process and follow the
requirements and procedures under sub. (2). Within 48 hours of bid submission, the
department shall make available on the department Internet site the names of the
bidders and the amount of the bid. No more than 7 days after the deadline for bid
submission, the departmeﬁt shall provide public notice of the lowest bidders who are
qualified responsible bidders. The department shall make available on its Internet
site the bids, including the bid documents, identified under this paragraph as the
lowest bidders and they shall be open to public inspection. No other bids under this
paragraph may be on the Internet site or open to public inspection.

SEcTION 10. 16.855 (14) (a) of the statutes is renumbered 16.855 (14) (d) and

amended to read:
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SECTION 10

bidding. Except as provided in sub. (10m) (am), the department shall award all

single prime contracts to the lowest bidder who is a qualified responsible bidder or

bidders that result results in the lowest total construction cost for the project.

SECTION 11. 16.855 (14) (am) of the statutes is created to read:

16.855 (14) (am) Except as provided in s. 13.48 (19), the department shall let
all construction projects that exceed $185,000 through single prime contracting.

SECTION 12. 16.855 (14) (b) of the statutes is amended to read: |

16.855 (14) (b) The state is not liable to a prime contractor for damage from
delay caused by another prime contractor if the department takes reasonable action
to require the delaying prime contractor to comply with its contract. If the state is
not liable under this paragraph, the delayed prime contractor may bring an action
for damages against the delaying prime contractor.

SECTION 13. 16.855 (14) (bm) of the statutes is created to read:

16.855 (14) (bm) If the bid is being let through single prime contracting, bidders
for the general prime contractor who are responsible qualified bidders shall submit
their bids to the department no later than 7 days after the successful subcontractor
bids become available to the public under sub. (13) (b).

SECTION 14. 16.855 (14) (c) of the statutes is created to read:

16.855 (14) (¢) The department shall reject any bid for the general prime
contractor from a bidder who submits a bid that includes contractors other than the
ones selected under sub. (13) (a). The award of a contract may not be finalized until
the department approves the required performance bond and certificate of

insurance.

SECTION 15. 16.855 (14) (e) of the statutés is created to read:
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SECTION 15

16.855 (14) (e) Within 30 days after the deadline under pa.r. (bm), the
department shall notify the successful general prime contractor bidder of its
selection. The contractor who is awarded the contract shall enter into contracts with
the mechanical, electrical, or plumbing subcontractors selected under par. (13) (a)
and shall comply with the requirements under sub. (14m). The department shall
make the final bid results available on its Internet site at the time it provides the
written, official notice to the successful general prime contractor bidder notifying the
contractor that the contract is fully executed and that the contractor is authorized
to begin work on the project.

SECTION 16. 16.855 (14m) of the statutes is created to read:

16.855 (14m) (a) The department shall develop a standard contract for a
general prime contractor selected under sub. (14) to use and shall include in the
contract all of the following:

1. A requirement that all subcontractors selected under sub. (13) (a) provide
a 100 percent performance bond and a 100 percent payment bond to the benefit of
the general prime contractor as the only obligee.

2. A delineation of the responsibilities, insurance requirements,
indemnification obligations, claims processes, and termination rights and
protections of all subcontractors selected under sub. (13) (a).

3. A requirement that the general prime contractor is subject to s. 16.528 (2m).

4. A schedule for payment from the general prime contractor to a subcontractor
that is consistent with sub. (19) (b). |

(b) Neither a general prime contractor nor a subcontractor selected under sub.

(13) (b) may amend a contract developed under par. (a).
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SECTION 17

SECTION 17. 16.855 (19) of the statutes is renumbered 16.855 (19) (a) and
amended to read:

16.855 (19) (a) As the work progresses under any contract for construction of
a project the department, from time to time, shall grant to the contractor an estimate
of the amount and proportionate value of the work done, which shall entitle the
contractor to receive the amount thereef, less the retainage, from the proper fund.
The retainage shall be an amount equal to not more than 5% of the estimate until
50% of the work has been completed. At 50% completion, no additional amounts shall
be retained, and partial payments shall be made in full to the contractor unless the
architect—or —engineer department certifies that the job is not proceeding
satisfactorily. At 50% completion or any time thereafter when the prdgress of the
work is not satisfactory, additional amounts may be retained but in no event shall

the total retainage be more than 10% of the value of the work completed. Upon

substantial completion of the work, an any amount retained may shall be paid fo the
contractor, less the value of any required corrective work or uncompleted work. For
the purposes of this section, estimates may include any fabricated or manufactured
materials and components specified, previously paid for by contractor and delivered
to the work or properly stored and suitable for incorporation in the work embraced
in the contract.

(c) This subsection does not apply to contracts awarded under s. 16.858.

SECTION 18. 16.855 (19) (b) of the statutes is created to read:

16.855 (19) (b) As the work progresses under any subcontract under sub. (14)
(e) for construction of a project, the general prime contractor shall, upon request of
a subcontractor, pay to the subcontractor an amount equal to the proportionate value

of the subcontractor’s work done, less retainage. The retainage shall be an amount
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SECTION 18

equal to not more than 5 percent of the subcontractor’s work completed until 50
percent of the subcontractor’s work has been completed. At 50 percent completion,
no additional amounts may be retained, and partial payments shall be made in full
to the subcontractor unless the department certifies that the subcontractor’s work
is not proceeding satisfactorily. At 50 percent completion or any time thereafter
when the progress of the subcontractor’s work is not satisfactory, additional amounts
may be retained but the total retainage may not be more than 10 percent of the value
of the work completed. Upon substantial completion of the subcontractor’s work, any
amount retained shall be paid to the subcontracfor, less the value of any required
corrective work or uncompleted work. All payments the general prime contractor
makes under this paragraph shall be within 7 calendar days after the date on which
the general prime contractor receives payment from the department for the work
performed.

SEcCTION 9101. Nonstatutory provisions; Administration.

(1) GENERAL PRIME CONTRACTOR CONTRACT. ~When the department of
administration develops a contract under section 16.855 (14m) (a) of the statutes, as
created by this act, the department shall provide public notice of the contract
development, review written comments, and hold at least one public hearing,
allowing for testimony. The building commission must approve the contract before
the department may use the contract.

SECTION 9301. Initial applicability; Administration.

(1) SINGLE PRIME CONTRACTING. The treatment of sections 13.48 (19) and 16.855
(1), (1g), (2) (a) 5. and 6., (9), (9m), (10m) (am) 3., (13), and (14) (a), (am), (b), (bm),

(c), and (e) of the statutes, the renumbering and amendment of section 16.855 (19)
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SEcCTION 9301
of the statutes, and the creation of section 16.855 (19) (b) of the statutes first apply
to bids and proposals that are solicited on the effective date of this subsection.

SECTION 9401. Effective dates; Administration.

(1) SINGLE PRIME CONTRACTING. The treatment of sections 13.48 (19) and 16.855
(1), (1g), (2) (a) 5. and 6., (9), (9m), (10m) (am) 3., (13), and (14) (a), (am), (b), (bm),
(c), and (e) of the statutes, the renumbering and amendment of section 16.855 (19)
of the statutes, the creation of section 16.855 (19) (b) of the statutes, and SECTION
9301 (1) of this act take effect on January 1, 2014.

(END)




