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AN ACT to create subchapter 1 (tltle) of chapter 701 [precedes 701. 0101]

1
2 701.0101, 701.0102, 701.0103, 701.0104, 701.0105, 701.0106, 701.0107,
3 701.0108, 701.0109, 701.0110, 701.0111, subéhapter IT (title) of chapter 701
4 [precedes 701.0201], 701.0201, 701.0202, 701.0203, 701,.0204, subchapter III
5 (title) of chapter 701 [precedes 701’.0301]; 701.0301, 701.0302, 701.0303,
6 7 01.0304_»,‘701.0305., subchapter IV (title) of chapter 701 [precedes 701.0401],
7 '701.0401‘, 701.0402, 701.0403, 701.0404, 701.0405; 701.0406, 701.0407,
8 701.0408, 701.0409, 701.0410, 701.0411, 701.0412, 701.0413, 701.0414,
9 701.0415, 701.0416, 701.0417, 701.0418, subchapter V (title) of chapter 701
10 [precedes 701.0501], 701.0501, 701.0502, 701.0503,‘. 701.0504, 701.0505,
11 701.0506, 701.0507, subchapter VI (title) of chaptér 701 [precedes 701.0601],
12 701.0601, 701.0602, 701.0603, 701.0604, subchapter VII (title) of chapter 701
13 [precedes 701.0701], 701.0701, 701.0.702,' 701.0703, 701.0704, 701.0705,
14 701.07086, 701.0707, 701.0708, 701.0709, subchapter VIII (title)of chapter 701
15 [precedes 701.0801], 701.0801, 701.0802, 701.0803, 701.0804, 1701.0805,
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701.0806, 701.0807, 701.0808, 701.0809, 701.0810, 701.0811, 701.0812,
701.0813, 701.0814, 701.0815, 701.0816, 701.0817, subchapter IX (title) of
chepter 701 [precedes 701.0901], 701.0901, 701.0902, 701.0903, subchapter X
(title) of chapter 701 [precedes 701.1001], 701.1001, 701.1002, 701.1003,
701.1004, 701.1005, 701.1006, 701.1007, 701.1008, 701.1009, 701.1010,
701.1011, 701.1012 and 701.1013 of the statutes; relating to:\éhe Wisconsin -

~ trust code.
-, =

Analysis by the Legisldtive Reference Bureau

This is a preliminary draft. An analysis W111 be providedina subs'equent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. Subchapter I (title) of chapter 701 [precedes 701.0101] of the

statutes is created to read:

CHAPTER 701
SUBCHAPTER 1
GENERAL PROVISIONS AND

- DEFINITIONS

=

SECTION 2. 701.0101 of the statutes is created to read:

701.0101 Article I, Section 101!81-1:1% title. This chapter may be cited as
the Wisconsin Trust Code |

" SECTION 3. 701.0102 of the statutes 1E created to read

701.0102 Article I, Section 102 f Sc:;)e This chapter applies to express,
charitable or nonﬁarltable and testamentary or inter vivos trusts, and any trust

created pursuant to a statute, Judgment, or decree that requires the trust to be
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SECTION 3
1 administei"ed in the manner of an express trust. This chapter does not épply to any
2 of the following:Y |
3 (1) A constructive or resulting trust.
4 2) A guardianship.‘/
5 . j (3 A conservatorship."'
A 6 (4) Acustodial arrangement made pursuant tothe __gniform gransfers to _gninors
— ‘{ %ct under ss.{')4.854 to 54.898‘_/01“ the gniform gustodial ;t_;rust gct under ss. 54.950 to
N 54.988" -
| {E 9 (5) A common trust or a collective investment fund:
,W\EW 10 (6) A trust created by a depository agreement with a financial institution.
11 o | (7) A trust fund held for a business transaction, including ah eScrow or oth(;;7
12 éecurity ar%gggement. ~
13 | (8) A voting trust.\/ '
14 - (9) A fund maintained pursuant to court order in conjunction with a
15 bankruptcy proceeding, business liquidation, or class action lawsuit.
16 (10) A trust that is part of an employee benefit arrangement or an individual
17 retirement account.
18 (11) A trust established under a qualified tuition savings program or
19 education savings account.-
20 (12) A trust account maintained on behalf of a client or customer by a licensed
21 service professional, including a trust account maintaﬁned by an attorney or by areal
- 22 estate broker.‘/
23 (13) Any other arrangement under which a person is a nomiﬁee or escrowee

24 for another.

25 ~ SECTION 4. 701.01083 of the statutes is created to read:
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bl AR
. @ 701.0103 Article I, Section 103 = Definitions. In this chapter:
2 | (1) “Action,” with respect to an act of a trustee, includes a failure to act.
3 (2). “Ascertainable standard” means a standard relating to an individual’s
4 health, education, support, or maintenance within the meaning of section 2041 (b)
5 (1) (A) or 2514 (c) (1) of the Internal Revenue Code?’
6 (3) “Beneficiary” means a person that satisfies one of the follovving:
7 | (a) Hasa present or future beneficial interest in a trust, vested or contingent\./
8 (b) In a capacity other than that of trustee, trust protector, or a directing party,
9 holds a power of appointment over trust. property
10 (4) “Charitable trust” means a trust or portlon of a trust, created for a

11 charitable purpose described in s. 701.0405 (1).

12 (5) “Conservator” means a‘person appointed by a court pursuant to s. 54.76.

R

({2

Cﬁ f +xNOTE: In general, under LRB drafting conventions, we use the article “a” to

" refer to a noun in the first instance and the article “the” to refer back to the noun
| previously identified. For that reason, I have changed “the court” to “a court.” Please let
A me know if this modifies the intent of the particular statutory provision. I will identify
S.other places where I make thls change of referential artlcles

13 ’ (6) “Directed trust property means all or any portlon of the property of a trust

14 that is invested or managed by a directing party and for which the excluded trustee
or

' v
@ has no investmentémanagement responsibility.

P TerseNOTE: 1 changed “the trust” to “a trust.”

=+NOTE: The most recent version of this definition (submitted by Victor Schultz
by e-mail on 12/5/2011) added the words “invested or” before the ﬁrst occurrence of
,managed ? Okay?

16 (7) “Directing part eans a’:§j erson other than the settlor who, pursuant
_ g I{g( oﬂ{’dmf 0f Yhe (0\1./)-’( acks A etewded
@ : to a trust 1nstrumen;/ is given a power to direct spec1f"1ed ctionof the)trustee.

,{ﬁ”‘ e NOTE: T changed “the trust 1nstrument” to “a trust 1nstrument ” but d1d not
change “the settlor” to “a settlor” because “the settlor” refers back to the trust instrument.
Okay? '

+++NOTE: The most recent version of this definition (submitted by Victor Schultz
g v e-mail on 12/5/2011) substituted “any.person. other ’rhan thp settlor” for. “any.party

.@vwe(w por)”'f)sc\()% not Wme o perton w‘"ueywz Yo dreer Speer fied ecks
[

L I s Ly N Lam a hwsk \os/t))f('(h’)/ o P)/S\/m/% o g,jm@rqﬁ o i tef
ng)(/ s a?\v\\/\)( M(\/\{C) , o
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0 est 1"”5 climiiated Jeor -- 7t to”from the o'.x,;r' BOWer J
4 at to spedified ctlons ’O e I i

5\'“('/ 7 3 -
a\r% w)m)” L0 @ “@sabled 1nd1v1dua/1) means an individual who meets one of the followmg
’%’Og (I ¢ le ﬂn(\\\/( \/G u/\)[\/\ (ils‘@lvl ‘Jw
e ¢ tests .
' 3 (a) The individual receives social securlty, supplemental securlty income, or
0 . piedical assistenac, .
@ d )(benefits on the basis of being individual / as defined by such
program = with « dielddk y
@ (b) The individual has a ﬁﬁ’%lcalmé’fgmental or physical impairment
oaite e tndiviaVe | o be conridered disell m{
C'Z> of a type and severity that Wouﬁ@%a"ﬁfym\fof&somal security, \
) e \/()Ooféc of Pu/hcx)?aﬁ“y "
(8; supplemental securlty income, orC %edmaﬁ Vif the individual applied -
e g o ‘ N |(a AT ey prog cen s
\ %
@ ﬁnan01a11_ ehglbleé regardless of the person 'S age, Work r“e@ and engagement in
1 substantial ful activit Ch one of Abote: progrems bpserd 0n dissbitbhg A and [ He
/19 galriji activif f ndividval's edycen o f’A Ve sere - /} e
—=ZaNoTE: 1 think this dehmtlon is problernatlc. “Mental or physi Mpairment”
%/\)(fé e\ ety e Jetermiined” means. Who is
T \Wf"’a @‘f’ﬁf@ Tele ermlnatlon‘? MlghtIsu estt§ing the definition for “disabled
, ¢ f ack ’Hn A e tiens ilitg or disabled individuals under current
mAL\/A\/@\ S ace (9 votphy smal dlsablhty at s. 15.197 (4) (a) 2. and the
o Blded 1¢aek £ | taldiss . 1).(c) and 51.01(5)(a). Note»alsothat
( Olded 15 ndf o ber “ch11dw1thad1sa by 1 iere.are definitions for “person

fo \!)Mnc /OAS\A”({’A & sently and totally

with a 51 t” and “individual W1th a disability” and “erm
i ed veteran,” among others.

' q}{“f %) 9& “Environmental laW” means a federal, state, or local law, rule, regulation,

Tnced 5-J2 |2

12 or ordlnance relatmg to protectlon of the env1ronment

T

, #+NOTE: ['m not sure thls deﬁmtlon works for the manner in which the term is
used elsewhere in the draft. I don’t believe “relating to protection of the environment”
would encompass a law that requires the clean-up or remediation of contaminated
property or a law that would impose liability on an entity for despoliation or damage to
the environment. That said, I am not sure it is necessary to provide a definition for

C@ “environmental law” at all. A : ™
| {R\%Q( (q) @ “Excluded trustee” means @farustee who, pursuant to a trust
14 instrument, is excluded from exercising specified powers that are given to a directing
15 = party, and who is directed to act in accordance with the exercise of such powers by
16 the directing party v/ SU\\DS
% lien, Lo oot a( WS (o, RN u” op On—

"H/\_O SW VFQ«.Q/Z)J

\75

/”7) amcd m

- 4 !! . [ S /(/ 4 m
oo \més k(g Wol g e Go

di aoll [ j;mf/ow A&a/l/g%ﬁ, 7#7
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SECTION 4

o +++NOTE: I replaced “the trust instrument” with “a trust instrumerit” in the first
e line of this subsection. I also replaced “such trustee” with “that trustee”.

#=+NOTE: The most recent version of this definition (submitted by Victor Schultz
hy e-mail on 12/5/2011) omitted the following material that had been included in a
previous version: “If the trust instrument provides that a trustee as to one or more
specified matters is to act, omit action, or make decisions only with the consent of a
directing party, then that trustee is an excluded trustee with respect to such specified
matters.” Okay? =

of a minor or adult 1nd1v1dual pursuant to s. 54.10. “Guardlan does not include a

“Guardian” means a person appointed by a court as guardian of the estate

3 guardian ad litem or guardian of the person.

@%ﬁ(} D }@ “Incapacity” means the inability to receive and evaluate information

5 effectively or to communlcate decisions to such an extent that the 1nd1v1dual lacks

@ v the capamty to manage his or her decisions. trustee may rely on the written report

{ ofan examining physician in determlmng whether an individual is under incapacity.

+NOTE: I changed “The trustee” to “A trustee” in the second sentence of this
subsection. That said, it seems as though the second sentence of this subsection is
substantive, rather than definitional. That is, it goes to what evidence may be used by
) a trustee to determine whether a person is under incapacity, not what incapacity means.
}\ Is there a more approprlate sectlon W1th1n which to place this second sentence" j

S ._:,,,. V - | J i 7 i
f 8 (13) “Interests of the beneficiaries” means the beneficial interests provided in

g

SR

9 the terms of a trust."

L"‘—(ﬁ::”*‘NOTE: I changed “the trust” to “a trust”. ?

it = L

-
o

™Que

@Wf Foncon o Ty doe M(AMM\A b " fot .5 e 1)

10 | (14) “Internal Revenue Code” means the Internal Revenue Code of 1986, as
11 amended, or snch subsequent federal revenue law as may be in effect from time to
12 time. /

S 4 J |

13 (15) “Jurisdiction,” with respect to a geographic area, includes a state or
14 country.

15 - (16) “Person” means an individual, corporation, business trust, estate, trust,
16 partnershlp, limited 11ab111ty company, - association, joint venture, government

Y

v

= (0~ B (_

e
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governmental subdivision, agency, or instrumentality; public corporation; or any

v

other legal or commercial entity.

(17) “Power of withdrawal” means a presently exercisable general power of
% as defined V0der 990z, 02 (5 )4

\/appointmen}{{)ut does not include any of the following:

, *"’*;NOTEMGT?fémdéﬁﬁftfon ref6rSTo a power of appointment, but the term “ power of A
appomtment” is, itself, not defined; I think the draft could be improved by prov1d1ng a

def1n1t10n for power of appom‘rment

T
i

(a) A power exercisable by a trustee and limited by an ascertainable standard. P
. ) : . 0
- (b) A power exercisable by another person only upon consent of a trustee or[a

t~/

person holding an adverse interest.

****NOTE I changed “the’ trust” to “a trust.”

#=+NOTE: I am not clear why the first person identified in this paragraph is
“another person”; is the point to distinguish this other person from the person holding an
adverse interest? If so, would it be acceptable for the paragraph to read: “A power
exercisable by a person only upon consent of a trustee or another person holding an
adverse interest™? Also, does the clause “holding an adverse 1nterest” modlfy trustee or_

only person? i T T e
e

(18) “Property” means anything that may be the subject of ownership, whether

real or personal or legal or equitable, or any interest therein.‘/ | \d'\

v:

v : . :
(19) “Qualified beneficiary” means a beneficiary who, on the datejthe

beneficiary’s qualiﬁcation is determined, satisfies any of the following:

v

(a) Isa dlstrlbutee or perrmsable distributee of trust income or principal.

L,/ - THtImeEnt” appears, below, in pars. (b) and (¢), but not in par. (a). Does that mean that
a power of appointment should be considered in determining whether a distributee or /
permlsslble dlstrlbutee descrlbed in par (a) isa quahfled beneﬁc1ary7 : '

s NOTE: The phrase “Without cons1der1ng the ex1stence or exercise of a power ofj :

(b) Without considering the existence or exercise of a power of appointment,

v v '
would be a distributee or permissible distributee of trust income or principal if the
interests of the distributees described in par. (a)%cerminated on that date without

causing the trust to terminate.
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(c) Without considering the existence or exercise of a power of appointment,
would be a distributee or permissible distributee of trust income or principal if the
trust terminated on that date. , v

v 5 & 0t Jhgr e be rewdkeed
(20) “Revocable,” as applied to a trust, means by the settlor without

the consent of the trustee or a person holding an adverse interest, regardless of

whether the settlor lhas the mental capacity to. Qgﬁw ¥ eapec Jehed

#=NOTE: This definition is problematic. It defines the term, revocable, by using
the defined term, revocable. This is circular. Further, the last clause of this definition
is not clear; what action does “has the mental capacity to do so” refer to? Does “to do so”
refer to the action of revoking a trust? If so, I think that word (revoke) needs to be used,
and then defined. What does the action “revoke” mean with respect to a trust?

(21) “Settlor” means a person, including a testator, who creates, or contributes

property to, a trust. If more than one person creates or contributes property to a

trust, each personisa settlor of the portion of the trust property attributable to that
person’s contribution except to the extent another person has the power to revoke the

trust or WlthdraW that portion.

****NOTE I beheve the second sentence of this def1n1t10n is substantlve rather than
def1n1t10na1 Irecommend that it be moved to a section dealing W1th the creation of a trust
\S and the powers of persons who contribute to a trust. [
- that

restrains either or

(22) “Spendthrlft provision” means a term of a trust @
both of a voluntary or involuntary transfer of a beneficiary’s interest.

(23) “State” means a state of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, any territory or insular possession
subject to the jurisdiction of the United States, and an Indlan tribe ‘bant}/

recognized by federal laW or formally acknowledged by a state

+#+*NOTE: | The definition provided for “state” in the drafting instructions defined @

state to mean one of several enumerated entities and to include an Indian tribe or band.”

- When a term is defined with the word, “means,” the definition is generally interpreted

in a restrictive manner. That is, only the enumerated terms fall within the defined term.
In contrast, when a term is defined with the word, “includes,” the definition is expansive,
and the enumerated terms are but examples of the defined term.

'\



”\‘ - ' LRB-2788/P1

2011 - 2012 Legislature 19 A TKK:cjs:ph
T the pre vious e P%'ej\ I \M\{e:mq{ “Fhek -f#”%mf _ | SECTION 4

" It wasnot clear to me whether an Indian tribe or band would fall under the category
{ “any territory or insular possession subject to the jurisdiction of the United States.” If,
however, an Indian tribe would not fall within this category, it is not appropriate to define
| a state to include Indian tribes, because an Indian tribe does not fall within any of the
other enumerated categories. For that reason, I changed the definition of state to mean
a “state of the United States. . ..and an Indian tribe...” Okay?
~ A /___.____.__,_-_.__ :t’ CJQ/.-}/ L b@\,fé’ ‘%/z}!f Lo
definition! 1sMproblemat1c in that it defines a “stat& to be both i:;éi‘M !
x a place and a group of people (Indian tribe or band) I{i‘; is not clear how a state as a group f(j@l\/afjx &
of people vyvould work in practice; for example W at does it mean under proposed s. v
s 701.0108(2) (b}, where a trustee # sfer a trust’s principal place of
" x administration to an Indian tribe or band? Instead of Indian tribe or*band" 15 there—
sanother term that Would identify the place or territory over. Whlch an Indlan tribe or bandJ ,

has jurisdiction? < s

(24) “Terms of a trust” means the manifestation of the settlor’s intent regarding
a trust’s provisions as expressed in the trust instrumeht or as may be established by

~ other ev1dence that Would be adm1s31ble ina %ﬂudlmal proceedlng v
G di: selatt ai’u a.

{ 4} v (2B) “Trust for @ dlsable ) individual’ means@y” rust that is established for

- O \ e _
@ t%e benefit of & disabled 1nd1v1duaiof any age who has a m lx_determm‘ezlfl
A" 'VM

—— weceke of Ah with & disea b ' sbeh

@‘ impairment, if th{trust e not@sult in h inelisibilify’ for public assmta@under ch.
2 ' T “ve coymted as regourter of Ahe Tndvidual Wil < dwm\ @
,/N.MWLQ_‘*A_:\?Z/W v/ » 2 Q\N\)Mec Cfchﬁl( [ M},ﬁ)/ VV\f'A\(a\ a s fance. /

e

i b or She a ”\\"‘l g) ****NOTMtutecf the phrase “individualwith s dlsabmty with dlsmd
W\f” C‘\\CO\ etsglar awg d1v1dua1 which is a-defined term. That said, is it necessary to use both “disabled
Qun b sJ\ M oﬂaevu/rﬁf“ individual” and “who has a medically. determ1ned1mpa1rmen ’to describe the individual?
o 5;% Do you want to define “medically determined impairment”?

4

) “Trust 1nstrument megns an 1nstrument executed by a settlor

o \, /

-
e

P " wsNoTE: Do you 1ntend\01‘ ag.of]
/modlflcatlons‘? If so, is it pOSS~

12

13

ed 1D s. 701 0818 ’7?\)5}5' owmg«y
. fww’ o
J(,{\)SJ@Q"\ o( dw@éf‘ﬂﬁ& \uwm\)‘;\@ ‘ ag Y s{ﬁ% \)y\&e(

e

14
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SECTION 4

/ - #»NoTE: The most recent definition of this term, submitted by Victor Schultz by
(Q.. ' e-mailon 12/5/2011, eliminated “or who is appointed by a court of competent jurisdiction
- and whose powers are” following “trust instrument” and substituted “and who has any

of the powers...”. Also eliminated was “, but excludes a directing party” following the
%.\L J cross-reference to s. 701.0818. Okay? ‘
C) X #rex N OTE: This definition refers to the “powers defined in s. 701.0818” (in the
/\ |  drafting instructions, the language read “powers defined in section 818”). However, the ,!g
\O % drafting materials did not include any material for a section 818. Is this a numbering  §7

\j% error? Or is the materlal for section 818 not.yet completed‘?
P

B atibia v

“Trus e 1ncludes an orlgmal additional, and successor-trustee, and aD. ‘

(3&363 SECTION 5.  701.0104 of the statutes is created to read:
—r

701. 0104 Article I, Sectlon 104 — Knowledge. (1) SubJect to sub\/(Z) a

. Wes
person has knowledge of a fact if any of the following aﬁ)@

7 (a) The person has actual knowledge of the fact.‘/

7 (b) The persoh has received a notice or notification of the fact?/

8 (c) The person has reason to know the fact from all the facts and circumstances
9 known to the person:at the timé in question. |
10 _ (2) An organization that conducts activities through einployees has notice or
11 knowledge of a fact involving a trust only‘from the time the information was received
12 | by an employee having responsibility to act for the trust, or would have been received
13 by the eniployee if the organization had exercised reasonable diligence.” An
14 ' orgahization exercises reasonable diligence if it maintains reasonable routines for
15 communicating signiﬁcaht information to the employee having responsibility to act
16 for the trust and there is reasonable compliance with the routines.” Reasonable

17 diiigence does not requife an employee of the organizaﬁon to comzﬁunicate

18 -information unless the communication is part of the individual’s regular duties or the
19 individual knows a matter invdlving the 'truét would be materially affected by the

| 20 information.
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SECTION 6
SECTION 6. 701.0105 of the statutes is created to read:
| o gE | v
701.0105 Article I, Section 105 — Default and mandatory rules. (1)

Wb, (2)
/4

Except as otherwise provided in'¢he terms of the trust/ this chapter governs the

duties and powers of a trustee, relations among trustees, and the rights and interests
of a beneficiary. | | )
”' (2) The terms of a trust prevail over any provision of this chapter except for ,the
following: '

(a) The requirements for creating a trust.

(b) The duty of a trustee or a directing party to act in good faith and in

accordance with the terms and purposes of a trust instrument and the interests of

the beneficiaries.

( _***NOTE: I chariged “the trgst instrument” to “a trust iggtyumentﬁd

(¢) The requirement that a trust and its terms be for the benefit of its ,

beneficiaries, and that the trust have a purpose that is lawful.
(d) The power of a court to modify or terminate a trust under ss. 701.0410 to

v

(e) The effect of a spendthrift provision and the rights of certain creditors and

v

assignees to reach a trust as provided in ss. 701.0501 to 701.050’7?/

(f) The power of the court under s. 701.()[702?/ /

(g) The power of the court under s. 701.0708 ,(2)\/’50 adjust a trustee’s
compensation specified in the terms of the tfust. |
(h) The' effect of an exculpatory term under s. 7 01.1008§/
(i) The rights under ss. 701.1010 to 701.1013 \({f a person other than a trﬁstee

or beneficiary.
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— e 2.
- #==xNOTE: What are the rlghts belng referred to here? Sections 701.1010 to
701.1013 don’t describe or refer to any rights. .
1 () Periods of limitation for commencing a judicial proceeding. ‘f
2 \ (k) The power of the court to take such action and exercise such jurisdiction as
3 may be necessary in the interests of justice.‘/

(L) The jurisdiction of the court and venue for commencing a proceeding as
A .
) v
provided in ss. 701.0202J701.O203 and 701.0204. ' 3\

v oo/
(m) The Jurlsdlctlon of the court under ss. 701.0807 (4), 701.0808 (6)/and

701. 0818@% (I SEDMMM_WWM - 0

#NOTE: [The drafting instructions for th1s para aphrTéferenced “the jurisdiction
f-thecourt under~-s._701.0808 (8);” howeverrthat section, before it was renumbered
. 701.0808 (7) by the elimination-e&s | 01.0808 (5), made no reference to jurisdiction.
I changed the reference in thisparagraph t0-s-201.0808 (6). Please review.

=" s NOTE; | ragraph cross—references . 701.0818.(7). However, the drafting —
|serd not include any material for a section 701.0818. Ist mbering error?
isthe material for section 818 not yet completed'? =
8 SECTION 7.V701.0106 of the statutes is created to read:
- m
701.0106 Article I, Section 106~ Common law of trusts, principles of

10 equity. The common law of trusts and principles of equity supplement this chapter,
11 except to the extent modified by this chapter or another statute of this state\./
12 SECTION 80¢7 01.0107 of the statutes is created to read:
@ ‘ 701 0107 Article I, Section 107 -{ G(:;rnlng law. The meaning and effect
14 of the terms of a trust are determined by one of the following: \/
@5 , (1) Tw}}etay of the jurisdiction designated in the trust instrument fprovided
@6 t};ere is e sufficient ne;u; E;:ﬂ:&;;g;}ted jurisdiction at the time of the creation
/17/ of the trust or during the trust administration, including the place of execution of the

trust instrument, the location of real property held by the trust or the residence or

location of an office of the settlor, trustee, or any beneﬁc1ar '
e T T i)

e NOTE; The- Word nexus is used only six times in the statutes in one case in the
C/tlﬂe of a subsection and in one case to 1dent1fy a hallucinogenic substance In two of the \
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other three instances, nexus is followed closely by the word between. I have a couple of
thoughts/questions. First, can we substitute connection or ties or links for nexus?
Second, I don’t believe it is entirely clear what the nexus, or connection, is between or to:
between or to the designated jurisdiction and what? The trust instrument? The settlor?
The beneficiaries? The trust property? Can the beginning of the subsection read as
follows: “The law of the jurisdiction designated in the trust instrument, provided there
is a sufficient nexus between the [fill in the blank] and the designated Jurlsdlctlon 2

»=NOTE: I eliminated the phrase “but not limited to” from this subsection, Wh1ch
our LRB drafting manual identifies as redundant.

****NOTE: Perhaps these are obvious questions, but this provision does not address
who determines whether there is a sufficient nexus, what'standard is applied to make
such a determination, and when that determination is made. Should these issues be
addressed in this prov1smn, or-are-these- questlons answered by case law?

feyms af, ca

LRB-2788/P1
TKK:cjs:ph
SECTION 8

(2) Inthe absence of a controlhng designation in the trust @ﬁ )the law

: of the Ju@ “which the settlor is dom1c1led when the trust becgm_gﬂsf}wzéz

B i

irrevocabl o v _
C-f» j T e y’ 7[/ ¢ e ,"'x"[* W’, ﬁLlr’“/[//'l “[q l }/" 7l~73 “%4/1 L A (/pr GL,_(—“ NN

howin g the ot S

~+NOTE: What is a controlhng designation mﬂwﬁvﬁ%\ Q

dhe nexus test in sub. (1)? If not, how is it different than the nexus test under sub. (1)?

(3) In the event of a conflict in the determination of governing law between

jurisdictions, the law of the juriédiction having the most significant relationship to

, the matter at issue.

- SECTION 9. 701. 0108 of the statutes i is created to read:
Zen

11
12

13
14

e

701 0108 Article I, Section 108 —Principal place of admlnlstratlon 1) \

’Wlth;)ut prechidmg other means for estabhshmg a sufficient connection with the|

| jurisdiction designated in the trust instrument, terms of a trust designating the|

principal place of administration are valid and céntrolling if any of the following

apply:

*++NOTE: If there are other means for estabhshmg a sufficient connection,
shouldn’t they be included here? I don’t know what “without precluding other means”
means or whether it really adds anythlng if it is not clear what those other means might
be.

(a) A trustee’s principal place of business is located in or a trustee is a resident

‘\ of the jurisdiction désignated in the trust instrument.

\wm" T ————————EELEE e ”*" s e

/

&

v
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SECTION 9
e M"“’"’F\ B ’ ) {\ J e
1 (b) All or part of the administration of the trust occurs in. the jurisdictieti"“

2 / designated in the trust instrument.

[
3 \ (¢) The trust instrument designates the jurisdiction where the settlor is / ~
4 \dotmcﬂed at the time the trust 1nstrument is executed , ’3
5 77 (2) (a) Subject to par. (b), a trustee shall administer a trust at a plad 5
6 appropriate to its purposes, its administration, and the interests of the beneficiaries. (§°
. : $
+++NOTE: What does it mean to administer a trust at a place appropriate to its 3
administration? That seems circular. %
2
7 ' (b) A trustee shall not be required to transfer a trust’s principal place of] "9
_ 9
8 administration to another state or to a jurisdiction outside of the United States. gs
==NOTE: This paragraph begins “A trustee shall not be required...” By whom or
what may a trustee not be required? S ' ?
=+ NOTE: I split the second half of the sentence into its own paragraph. That said, e
I am confused by this paragraph, which seems to say that the principal place of -
administration of every trust must be in this state even if other factors, including perhaps L I
the factors contributing to the “sufficient connection,” place the jurisdiction of the trust -
in another state. Am I missing something? Should there be some ¢onditions on the @
prohibition that the trustee not be required to transfer the principal place of ' gj
admmlstratlon? . Sy
Or, perhaps this paragraph (2) (b) should be the conditional of subsection (3) and | i
not subsection (2)? That is, a trustee may transfer the principal place of administration N
to another state if it is appropriate to the purposes of the trust and the interests of the vy
beneficiaries, but may not be required to make such a transfer? If so, I suggest the ij
following modifications: Begin sub. (2) with “Subject to sub. (3),...” Renumber sub. (2) . vg\<
(b) to be sub. (3) (b). Renumber sub. (3) to sub. (3) (a) and start this sub. (3) (a) with :
Q7 ) “Except as provided in par. (b) . . .”. Let me know how you wish me to proceed.
. _..._———————"_'—’-—"—ﬂ"ﬂ'/— e
( 0’0 @;{Wl'thout precluding the right of, the court to approve or disapprove a - -
, subject 4o sak (4) ¥ >
@ transfer atrustee may\transfer atrust’s principal place of administration to another &
11 stateortoa Jurlsdlctlon outside of the United Statesﬁat is approprlate to the trust’s
12 @poses its administration, and the interests of the beneﬁc1ar1esf”/ﬂ : %
P ;ﬂc;;;mb&::j; W -------- ; . )
\@When is court approvalrequired? Instead of saying “Without precludmgx,,.w Q\“ :

the 1 rlght > can this read “Subject to the power of a court . . .”? P

i tf ) (f
J \() whs \ A N 6L% vy 2 o “{j to a‘"gj"'@% ! m “""3 ‘S gﬁh
( iy A ¢ a4 /é",\ BN ‘LWJ ‘1{ o ,\; o MQ//} { x (&‘) 2 \t A \; \ e % g;lfyl .!/”?‘( »Jf Shg .y PN 11“ Vz? (A,L/\Q \

%(/\Mfc for o {k awy e tio Y ’y S e tras et m)%
@ K /\JOT,{{ - Thay _§ Lo tion hnador i ’/ ) ‘6# ,,-gﬂzvz/ g f;,,,,,g} -
ancl 4//mw Yode g fralen }éo /,,WW//M %/ ,tw{,,,m//f w4 /)/a/u
Y <

\""

‘o Ry L AL S TG e s T s et Y ( /5\7514 («:‘” Zf Sa, Céfa/g/; »r‘méyf s V\/ 7O /\dd Q/R/

i
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SECTION 9

l\l) q-l’ (\7} he trustee shall notify the qualiﬁed beneficiaries of a proposed transfer

2 of a trust’s principal place of administration not less than 30 days before initiating
Hruskee sheld@ vnciude (n e
' ludé all of the following:

the transfer. The(notice of proposed transferg

4 (a) The name of the jurisdiction to which the principal place of administration
5 is to be transferred. g€ leetronie oy [ adres Syl )C.m/m/ﬂ/ﬂ/w

7 Nnat \‘ noy «

@ (b) The addressand telephone number at the new location at Wthh the trustee
7 can be contacted

e RO

ek - ****NOTE Doyou Want provide the option for including an electronic mail addres )
w{{ if available? 7 - i

8 (c) An explanation of the reasons for the proposed transfer.
-9 ~ (d) The date on which the proposed transfer is anticipated to occur. v
10 ~ (e) The date, not less than SO\Idays after the giving of the notice, by which the

qualified beneﬁc1ary must notify the trustee of an objection to the pro osed transfer.
@Q

swh, (2) :
(Lk'\ he authorlty of a trustee to act under -;Githout court. approval

to transfer a trust’s principal place of administration is suspended if a quahfled

14 beneficiary commences a judicial proceeding objecting to the proposed transfer on or
15 before the date specified in the notice. The suspension is effective until the judicial
16 proceeding is resolved or Withdrawn\/ B ) Q

/ ****NOTE Subsections (3) and (4) of this section 1mply that a trustee may act,
/ without court approval to transfer the principal place of administration, but this
A authority isn’t explicitly granted until it is suspended under this subsection. Would it be

P AN . appropriate to clearly state that a trustee has the power to transfer the pr1nc1pal place
“of administration?

17 0;\ @D ‘ In connection with a transfer of a trust’s pr1nc1pal place of adminlstratlon

18 the trustee may transfer some or all of the trust property to a successor trustee
19 | designated in the terms of the trust or appointed pursuant to s. 701.0704. o
- s NOTES ‘May the trustee transfer some or all of the trust property to a successor\w -
“trustee in the absence of a transfer of a trust’s principal place of administration? If so \

& 1t seems confusmg for th1s subsection to begm W1th “In connection Wlth a transfer
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e e SECTION 9 Jo
Oy I — —— "
1 ( &3 @ Unless otherwise validly des1gnated in the trust 1nstrumen the principal | \’\\ :
2 place of am1mstrat1on of a trust is the trustee’s usual place of plsiness or, if the \
-3 trustee has ndP olace of business, the trustee’s residence. A corp rate trustee who has | |
4 offices in multlpl states and who performs adm1mstrat1ve unct1ons for a particular }
5 trust in multiple st es may designate the pr1n01pa place of administration by
6 providing notice to the qualified beneficiaries. corporate trustee must have a |
7 nexus to the jurisdiction _ ated in the trust 'trument, including a trust office [
8 and the performance of some -‘ i1 inistratinctions for that particular trust in
9 that particular Jurisdiction. The t: ‘w o some of the administrative functions of
10 the corporate trustee to another state g tates does not transfer the principal place
11 of administration as long as the corg orate t ustee maintains an office and performs
12 some administrative functions i iy the Jurlsd1ct10 es1gnated in the trust instrument
13 and the corporate trustee transfer the u of administration pursuant to
14 bub. @) / |
15 (’: (?) The princip al place of administration in the case of u_stees is one of the

16 following:

17 (a) place of business of the corporate trustee, if ", is only one
18 corporate ; ustee |

19 (b The usual place of business or residence of any of the cotrustees a as agreed
20 the.gotmstees. e o

@ (‘q/ ( 6) @ The law of the trust’s pr1nc1pal place of administration(hall govern

22 administrative matters.

23 SEcTION 10. 701.0109 of the statutes is created to read:



o

DO

oL I )

10
11
12

14
15
17
18

19

20

21

2011 - 201 Legislature (n) Lig-2188eL
SECTION 10

) :
701.0109 Article I, Section 109 =Methods and Waivér of notice. (1)

Notice to a person under this chapter or the sending of a document to a person under
this chapter must be accomplished in a manner reasonably suitable under the
circumstances and likely to result in réceipt of the’ notice or document. Permissible
methods of notice or for sending a document include 1st class maﬂ:,personz_il delivery,
delivery to the person’s last known i)lace of residence or place of business, or a

properly directed electronic messagef/ : ' _ },

S
s

e

.~ waNOTE: The term “electronic message” is broad and vague; it could mean a?)

e-mail, but could also include a text-message, instant message, “tweet”, fax, digital voice
message, cell phone conversation, etc. Is that your intent? Or do you want to be more
' s@ut what is a “properly directed electronic message”? L

(2) Notice otherwise required under this chapter or a document otherwise

doos ( mao O %D

‘required to be sent under this chaptexl\ not\be provided to a person whose identity
: . 0

or location is unknown to and not reasonably ascertainable by a trustee.’
(3) Notice under this chap’ter or the sending of a document under this\{hapter

may be waived by the person to be notified or sent the document.

@OTE: How is waiver accomplished or demonstrated?\:w\@

' S\V}c\, (\
(4) Notice of a judicial proceeding e given as provided in the applicable

v

rules of civil procedure:

SECTION 11. 701.0110 of the statutes is created to read: |

701.0110 Article I, Sectién 110 f ‘gt‘l-l?zrs treated as qualified
beneficiaries. (1) A charitable organization that is expressly designatéd to receive
distributions under the terms of a charitable trust\énd that is not Subj ect to a right
of substitution by the settlor or by any other party prior to the charitable

organization becoming a distributee or permissible distributee of trust income or

. v J
principal has the rights of a qualified beneficiary under this chapter if the charitable
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11
®)
13
14
15
16
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) SEcTION 11

on \Qx\\d’\ :
organization, on the date /E}Te charitable organization’s qualification is being

determined, satisfies one of the following:

//éélon and, instead, requirethat we precede a series that follows a colon with “the

" following”. ' In the-séries that follows_this colon, can one or more of the following be
satisfied? Bhat is, is the phrase “one of thes ollowing” appropriate or would “one or more”
Ming”“of“at least one-of the followingZbe better?

—wNorE: LRB drafsi ng ¢ '-" prohibit the use of semi-colons following a\

(a) The charitable orgahization is a distributee or permissible distributee of
trust income or principal.
(b) The charitable organization would be a distributee or permissible -

distributee of trust income or principal upon the termination of the interests of other

distributees or permissible distributees then receiving or eligible to receive

distributions.
~(¢) The charitable organization would be a distributee ‘oi' pérmissibie
distributee of trust income or principal if the trust terminated on that date.

(2) A person appointed to enforce a trust created for the care of an animal or
énother noncharitable purpose as f)rovided in s@f’Y/ 0 1.0408\/0r 70 1.04:05%@5 therights
of a qualified beneficiary under this chapter.‘/

(3) The éttorney_ general‘c{f this state has the rights of a qualified beneficiary
with respect to a charitable trust having its principal place of administration in this
state only when the charitable intereét to be represented would qualify under sub.
(1) "but no charitable organization has been expressly designated to receive

_distribﬁtion under the terms of a charitable trust.

SECTION 12. 701.0111\>gf the statutes is created to read:
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/ . ' SECTION 12
I ' _
\ ==
701.0111 Artlcle I, Sectlon 111~ N onjud1c1a1 settlement agreements. (1) y

In this section, “interested person” means a person whose consent would be required

in order to achieve a binding settlement were the settlement to be approved by the

A~ oo NQ
- }

P ****NOTE LRB drafting conventions generally require the use of the smgular form

(f nouns. Also, note that I separated out the definition for “interested person” from the

ubstantive requirement that the standards applicable to representatlon Wlll also be’
- applicable to an interested person. o

e e

| (2) The rules of subch. III shall apply to the determination Q an interested
raag O v T =

A gl oh, / b
personklnder this sectlorx“ 05 pro vide ol tn Suloahie L
“\
, s N OTE: he meaning of this sentence is not clear. Does this mean that someonig
fhust determine whether a person is an interested person according to the rules unde
:subch. III? If so, who makes this determination? Also if so, might I suggest: “The rules
/| of representation under subch. III shall be used [by . . .] to determine whether a perso

is an interested person under this section”™ Or does th1s mean that an interested perso
ill make a determination according to the rules under subch II12.___ -~ -

go

7 (3) Except as provided in sub. (4), an 1nterested person may enter into abinding
w/% regpect o any rnalten fnuo (Ving o fpust

~which shall have the same"’ffect as if appr@

@ nonjudicial settlement agreemen

I bmm, q /’m,mi/ Q‘E'Hem,e at
\) Q/ijghe court, with respect to any matter involving a trustnA s ec M’ém-w oot e f'e o
Of-an ydev 0F a Covnt an
10 (4) A nonjudicial settlement agreement is vahd only to the extent it 1ncludes

11 terms and conditions that could be properly approved by the court or under t 8

l
\/ .0 3\‘(““ v

12 chapter or other applicable law. L ,,,\’f'

e S NOTE: This section spec1f1es ‘who an interested person is, with respect‘t_/\a
/ nonjudicial settlement agreement, and when a nonjudicial settlement agreementis valid,
but doesnot provide a definition for ajudicial settlement agreement or explain when such
an agreement would be necessary or used. Issucha def1n1t10n or explanation needed?

ya

@ ' | (5) Matters that may be resolved b ﬁlnonjuolmlal settlement aggreenwnt ‘
LD Y s oy o i VT g | |
] 1g> (a) The interpretation or construotion of the terms of the trust.
16 : (b) The approval of a trustee’s report or accounting or waiver of the preparation
17 of a trustee’s report or accounting.\/ T a0k o S

& Choy/ ‘ }&() L
hOOTE:” o Qb\vr{% Tody o WST B LS ren it

1{ ) 7 t < 7 fﬁ? <
- ‘///)VlVOp / %e 7”‘&’1> 4,00/% /f; < gf“f; k
Qu M[I ey ;]/,/\—fh Y rA) B GAAN o U\h VNS :1\ Se.)

0 [ £
\;V(/\{/{ % %“H = lm AL Sk (m?t IiL@ 1A \{c;;f\,‘?b ; Mv)i}éﬂét {/}m’tq ¢ ng Qﬁf\\‘

& ! B

ety hgxf‘m
/7 ?\émc s A e
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// s LA VE /»"} )f', R A
\V(@l///)/) /0 f/ (/ %i;/ﬂwif ﬂ//Oa//ﬁcav/a/; 5(@741 SECTION 12

to pérf‘m/ﬂ o re f/(“///) fﬁm (?f)(,m

o1 e gyt 4 o a e afrag ,Oa/m/(/ o1 Tre ? 1ofettel of .ﬁnof W"/AMH powrer,
1 (c) Direction to a trustee to perform or refrain from performing a particular act
2 .or the grant to a trustee of any necessary power.
3 (d) The resignation or appointment of a trustee.
4 (e) The determination of a trustee’s compensation.
5 (f) The transfer of a trust’s principal place of administration.
6 (g) The liability or release from liability of a trustee for an action relating to the
7 trust. |
8 (h) The criteria for distribution to e beneficiary where the trustee is given
9 discretion. |
10 (1) The resolution of disputes arising out of the administration or distribution
11 of the trust\./ |
12 () An investment actlon\/ oV o brue™ prod R {J’g
e,
@ (k) Appomtment of a d1rect1ng party glnder s. 701, OSQ%

mﬁpﬁomtment of a trust nrom ers.701.0818. (”""*)
—— ™

e R_ i

— R N OTE: ThlS section Cross- references s. 701 0818 However, the draftlng \

{ g materlals did not include any material for a section 701 0818. Isthis a numbering error?

“Or is the material for section 818 not yet-completed? e

15 \M Any other matter concernmg the adm1n1stratlom A
16 (6) Any 1nterested person may request the court to approve a nonjudicial

@ settlement agreement/:( to determlne whether the representation as provided in
. r :

P ) 0

l @ subch. ITI was adequate @to determine whether the agreement contains terms and

19 conditions the court could have properly approved.

e 2 —Q
L weNoTE: 1 ehrmnated two commas from this subsection (following the fH\

'appearance of “agreement” and following “adequate”. Okay? Also, why does the

sentence end with “terms and conditions the court could have properly approved” (pastl

_ & tense) and not “terms and conditions the court could properly approve (present tense)"
b”w»i 20 SECTION 13. Q(Subchapter II (title) of chapter 701 [precedes 7 01 0201] of the

21 statutes is created to read;
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il ‘ SECTION ;
A ;,,,,“faow DINGS )C (centes
N 'CHAPTER 701
2 SUBCHAPTER II | |
5 0

~“ssNore; No title was provided for this subchapter II. Because other subchapters ==
(have tltles each subchapter must have a title. e

3 SECTION 14. 701.0201 of the statutes is created to read:
—— m
701.0201 Article II, Section 201 f Role of court in administration of
trust. (1) The court may intervene in the administration of a trust to the extent its

6 jurisdiction is invoked by an interested person or as provided by law.\/-

\} (E;B) € he cour) v ' S0
{ U { t ’ uy "‘9”‘\ e NHW L upon \)g“ Lo of oo e Aoty /uk“\ﬁ(’»} oY Gua i gﬂ;

\7 f(/ N
Colar \/)f"v(»(ﬂtm/uﬁ”,,

(3) A judicial proceedmg involving a trust W‘ce to any“"““t D iI0VO v1n

% 1N YO e, e
the trust’s admlmstratlonfand @and may be used to ?{any the followmg |

lecne Con frim

Befan. A &"””‘ﬂ L5

0 S EANMA TN B

sishe it (a) m the’ Vahdlty of & or any part of a trust\/
d.can s

LAy @
C¥

‘9//{’ DO : /"’J [eR fﬂmﬁ’\h
AN 7w Sstee.

a frustee. \-)

7/
. (c) Appoin % aﬁ'gproe‘s‘e\ntaHm or guardlan ad litem as provided in s. 701. 0305

whether or not any other Jud1c1a1 proceedmg concernmg the trust is pendmg

e dﬁ( f”‘i % ' \
a rustee’s fi 7 S. /,ﬁPPf’D\/W\g

o, Y
(f) Ascertain trust beneficiariesyY
A \f\ﬁ
(2 Determln the existence or nonexistence of any immunity, power, privilege,

8 interim or final accounts.

-

duty, or right. : (\6
20 (h) Reques%;ustee instructions.

(i) Obtalr}(/:iec aratory judgment.
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A mm//%ﬂm W”pm“’}/’”f"b o /?”/“ 7O S 1 gu o SECTION 14
= pcwenid. Undie 5o PO 00///) Sle §y- agulet s lwcles % 7
/@ Letd ok, 50 o 4 N /w'r 2y /ﬁ @l :\((M/u/ L A QL

G) Seek)'reformatlon or other equitable relief with respect to a trust
L5 C S o,
(k) (D__grrnl e question arlsing inthe adminlstratlon or distrlbutlogp‘a:&?/d

@ /( trust 1nclud1ng{ questionéb f construction ofﬁrust 1nstrument§b

S T wesNOTEYCould this paragraph read “Resolve any question ...” or “Determi !
@}Y@I@ any.question...” rather than “Determine any question”? K%,..

) “wrnsNOTE: Rather than “dlstrlbutlon ofa trust” should this read “dlstribution from
@ trust’f oor “distribution of trust income or pr1nc1pa1” or “distrlbution under a trust”?

@ 2011 - 2012 Legislature —62\)— LRB-2788/P1

- : i\
@ (L) Deternnné/oany other matters 1nvolv1ng trustees and beneficiaries
\ Are - R ——
l‘ﬂ $ ) | o Rk ; I/am confused by the language in this paragraph (L) and in paragrap
Y é e (k). Section 701.0201 governs the role of the court in the administration of a trust. Bw
0 wp ﬁw [ (\L\ (S it would seem that “questions of construction of trust instruments” and “other matters
involving trustees and beneficiaries” are not matters related to the trust’s

J04en Hw\ﬂ
+o okt Ohwo(lfu‘/

administration, but are more substantive matters related to the meaning and effect of the
trust. If the authority granted to a court is more expansive than simply administering

it )QWVVVL i the trust, then the use of the words “administration of a trust” and “trust’s
N b e i@ administration” in subs. (1) and (3) (intro.), respectively, is misleading. Perhaps a better
’ phrase would-be“any-matter involving the trust...”? Please advise.
5 SECTION 15. 701.0202 of the statutes is created to read -
C : =N, T2 rsona-l o
@ 701.0202 Artlcle II, Section 202 - ,J'urlsdlctlon over trustee an(B
. s(:“i R ’
@ (banf;ma@ (1) By accepting the trusteeshlp ofa trust having its principal place
8 of administration in this state or by moving the principal place of administration to
9 this state, the trustee submits personally to the jurisdiction of the courts of this“state
10 regardlng any matter involving the trust v \'& y . : &

. a. bene ﬁmruu ‘5 O .
G}> (2) With respect tof@@g interest: t‘h%,(trus’t, the benefic‘i ‘a trust

@ | having its principal place of administration in this state @EZ /{ s'%bject to the

13 jurisdiction of the courts of this state regarding any matter involving the trust. "’/By
(2
accepting a distribution from ‘ a trust, t\)@ec1p1ent submits personally to the
heinn privicipe /) Geg D agdnviasive fon
jurisdiction of the courts of this state regarding a;iy matter 1nvolv1ng the trust b 4;"‘4/
AN -0

3) Notwithstanding any contractual provision or other agreement between

17 ‘the trustee and the agent to the contrary, by acceptlng the delegatlon of a trust

w in this state @w

hﬂ\“ﬂj (1 ‘Dv VOl ()a\ { *;) ,¢ ol O iz
oy

@ function from the trustee of a trust

:
C&'«'ﬁ\ [ 2SWANRES i -2

‘ VA : A ) O -
pursuant fo S, 701,080 ot G510 (1)) or oTharwises ,,
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A

@ @1.01(10) or otherwi%the agent submits personally to the jurisdiction of the courts

0.

s

2 of this state regarding any matter involving the trust.

that is not your intent, I suggest using one phrase consistently.

A ooy T T T

(4) This section\éoés not preclude other methods of obtaining jurisdiction over

3
4 a trustee, beneficiary, or other person receiving property from the trust.
5 SECTION 16. 701. 0203 of the statutes is created to read
701.0203 Article II Section 203 -'-/ S:l\;;ect matter Jurlsdlctlon (1) The

@ circuit court assigned to exercise probate jurisdiction @Hall_mhgyé /( exclﬁsive
8 jurisdiction of proceedings in this state brought by a trustee or beneficiary
9

concerning the administration of a trust. Except as otherwise provided in this
» Q

C/l}),» chapter, and as apphcable the probate procedure described in ch. 879 governing)

\OVWC\M by o hwstee or

_____ opplies g
11) @urts shall apply( @éxﬁ(meedm Den Wrm ary O e e i 9 Hee &Lgmws%’nc},

o O f— o Arus
y M necessary to keep the phrase “governing c1rcu1t courts” in the last
~“sentence of this section? I think the sentence could be simplified as follows: “Except as

( otherwise provided in this chapter, and as applicable, the probate procedure described in
ch. 879 shall apply to such proceedings.”? __—
W
o2 WO 2 Y ATERS < Ao s Pl e L apenc vy
on el R g ¢ 33 w':: ; ﬁ[tm\f::rﬂé e el

(12 Phedl l/‘m/é;% ’Z\[“lfl\gcgéﬁtlgn@c/l%’;g no%%r?clﬁeﬁ%&i&f Z); 2021??1(11@&11 alternative dlspute " ﬂ;‘-
13 ’reso’lution, including nonjudicial settlement agreements described in s. 701.0111.
14 SECTION 17. 701. 0204\)(()f the statutes is created to read:

'701.0204 ArticleIl, Sectlon 204£\;err?ue (livli*]ﬂ)/c/cegpegs provided in sub\./(Z)

venue for a judicial proceedlng involving a trust{sjin the county of thls state in which

7 0
the trust’s principal place of administration is or will be located if the trust is
- O
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. @ a testamentary trust and the decedent’s estate is not yet closed, in the county/@n'

2 which the decedent’s estate is being administered. ' ' QJ

P ****NOTE Th1s sectlon prov1des that venue is in the county in which’ the trust’s

: pr1nc1pa1 place of administration is or will be located and, under certain circumstances,

in the county in which the decedent’s estate is bemg administered. Isit.your intent that
venue ghall be in both counties, or that venue can be in elther county'?

o e e }/

(0 “County” appeafs't"mhls subsectlon in the flrst 1nstance county
is followed by “in this state,” but in the second instance, there is no reference to “in this
state.” (See also s. 701.0204 (2) (a) through (d)). Is it your intent that, where county
appears without the phrase “in this state,” the county of venue could be a county that is

. Dot in this state? If not, I would recommend using a consistent phrase. That said, is it
necessary to spec1fy that the county be located “in this state”" Isn t that a glven'?

T i e S e e e

(2) Ifa trust has no trustee, venue for a judicial proceeding'for the appointment

v

of a trustee is in any of the following:

3
4
5 (a) A county of this state in which a beneficiary resides.
] {‘ v, !xm\ £,
(b) A county|in which any trust property is located.
. o5 s S Fef@ 4
g (c) A county'[,n which the holder of trust property maintains an office.

e
i

7
8 (d) If the trust is a testamentary trust and the decedent’s estate is not yet
of Hs Stetd

(/Q) closed, in the county|in which the decedent’s estate is being administered. o also

(1:03 (3) Venue for a judicial proceeding involving a trust ghall be furthéé governed

V/ Y4
11 by ss. 801.50 to 801.62, as applicable, and such proceeding shall be regarded as a civil

action for that purpese. : o
— S e o ' Q.
7 7" = NOTE: What does it mean that venue "sﬁall be further governed by ...” Iwonder

ubject to sub' 3...” e

- whether, instead of using the word “further” here, I can insert “subject to sub (8)”in the
L (intro.) to sub. (1) so that it would read as follows: “Except as provided in sub. (2) and

=

WX
SeEcTION 18. Subchapter III (title) of chapter 701 [precedes 701. 0301] of the

statutes is created to read

CHAPTER 701

SUBCHAPTER III
17 - REPRESENTATION
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SECTION 19

SECTION 19. 701.0301 of the statutes is created to read: v
‘ ¢ =m A
@ 701.0301 _Article III, Section 301 Representation: basie effect. (1)
Notice, information, an accounting, or a report given to a person who may represent

Lorread @5
' A substltute for and [ he

| @ and bind another person under this subchapter@erve a3
5 same effect as notioe, information, an accounting, or a report given Adirectly to the
6
7

IS other person.
/;51 o > >
) (2) The consent of a person who may represent and bind another person under
y vt \ !
8 this subchapter is binding on the person represented unless the person é"epresented
9 objects to the representation by notifying the trustee or the representative in writing
10 before the consent would otherwise have become effective.
| | . v v - .
11 (3) Except as provided in ss. 701:0411 and 701.0602, a person who under this
12 subchapter may represent a settlor who lacks capacity may receive notice and may
13 give a binding consent on the settlor’s behalf. ' e
| P ****NOC[Q‘E Subsectlon (1) and (2) refer to a person “who may represent and bind
e another person under this subchapter,” and sub. (4) refers to a settlor who “may not
/" represent and bind a beneficiary under this subchapter.” In contrast, sub. (3) refers only '/
< to a person who “under this subchapter may represent a settlor.” Is the Word “bind’
. 1ntent10na11y omitted from sub. (3)‘? o o
14 (4) A settlor may not represent and bind a beneficiary under this subchapter
15 with respect to the termination or modification of a trust under s. 701.0411 (1).

- e /’"\) v
- ****NOTE The draftlng 1nstruct10ns for s. 701.0301 ((1), (2) (3) and (4) used th {“

f’/phrase “this article.” Consistent with LRB drafting conventions, I replaced ‘this art1c1e>
with “this subchapter”. That said, is it your intent that these provisions governin

representation do not apply outside of subchapter III? Or should they apply throughout
ch. 7017

(5) A trustee is not liable for giving notice, 1nformat10n an accounting, or a

. N4 3 w\odho@“ 4
@ report to a beneﬁ01ary who is represented by another person under this@ectiopand
4 S bL\/J(\ \f\CA ]{” 2 \f

/ nothing in this @ﬁ@rohlblts the trustee from giving notice, information, an

19 accounting, or a report to the person represented.
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; | ****NOTE ThlS subsectlon uses the phrase a beneﬁc1ary Who is represented by
{ another person under this section” and “nothing in this section prohibits...” Does “this
\sectlon refer only to S. 7 01 030 1‘? Or should it apply to somethlng more? T

SECTION 20. 701.0302 of the statutes is created to read:

. = '
@ 701.0302 Article III, Section 302=~Representation by holder of general
testémentary power of appointment. To the extent there is no conflict of interest

between a holder of a general testamentary power of appointment and ﬁ)erson

5 represented with respect to the particular question or dispute, the holder may

, {E ) represent and bind é{petson whose interests, as a permissible appointee, a taker in
7

default, or 0therw1se are subject to the power. oo ' | Q

i

****NOTE I changed “the persons represented” to “any person represented ” Ok;}??\
Slrnllarly, I converted other plurals in this section to singulars.

8 SECTION 21. 7 01. 03030(()f the statutes is_ created to read: -8

. Acnoe 1T, Secnon 303 ,‘__@ —
@ 701.0303|Representation by fiduciaries and parents. To the extent there
10 - ismno conﬂlct of interest between a representative and the person represented or
11 among those being represented with respect to a particular question or dispute, ali
12 - of the following apply:\/ |
13 (‘1)' A conservator may represent and bind the estate that the conservator
14 controls. |
15 (2) A guardian of the estate may represent and bind the ward and a guardian

1 \6/ of the person Inay represent and bind the ward if a guardian of the estate of the ward |

“Ins 17 has not been appointed.
e

e T —> » /
Qb ,’ 8 (3) An agent having authority to act with respect to the particular question or
’ 19 dispute may represent and bind the principal.
3 20 , (4) A trustee may represent and bind the beneficiaries of the trust, except as

21 to matters relating to the administration or distribution of the trust.
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(5) A personal representative of a decedent’s estate may represent and bind a
person interested in the estate, except as to matters relating to the administration
or distribution of the estate.

(6) A parent méy represent and bind the parent’s minor or unborn child. If a

- disagreement arises between parents seeking to represent the same minor child or

unborn child, represehtation shall be determined aé follows:“

(a) If only one parent is a beneficiary of the trust that is the subject of the
representation,‘that pérent is entitled to represeht the minor child 61‘ unBorn child.

(b) If both pafents are beneficiaries of the trust that is the subject of the
representation, the parent _Who isrelated to the éettlor, other than bsf reason of being
married to the other parent, is entitled to represent the minor child or unborn child.

(¢) Subject tos. 701.0301 (4):/if neither parent is a beneficiary of the trust that
is the subject 6f the fepresentation, the parent who is the settlor of the trust fhat is
the subject of the representation is entitled to represent the minor child or unborn
child.\/ : | |

() If neither pareht is a beneficiary or settlor of the trust that is the subject

of the representa_tioﬁ, the parent who is a related to the settlor, other than by reason
of béing married to the other parent, is entitled to represent the minor child or
unborn child. |

(7) The orderin Which the representatives are listed in subs. (1) to (6)‘/s:et5'forth
fhe priority each such representati‘}e has relative to the othérs.

(8) Ifthereisnoone perrhitted to act under subs.\{l) to (6), 01 if all of the people

entitled to act under those subsections\ﬁave declined to act,/(che trustee@{gay appoint
}
mpUe _

» F »
O /’f e Yustee detetmges //Z’ a0 e a%wyf vd &L/‘/Q@
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SR i e Ao 2 et \,‘_'; RO B '_‘,_4_————-’-\\ “‘\.c.__

. ****NOTE Section 701.0302 and several provisions in s. 701.0303 are not, by their
( terms, necessarlly limited to trust—related matters. Is that okay?

SECTION 22. 701. 0304«0f the statutes is created to read:

1
¢ =M

@ 701.0304 Article III, Sectlon 304 —Representation by person having
3 substan_tlally identical interest. Unless otherwise represented with respect to a
4 particular question or dispute, a minor, incapacitated, or unborn individual or a
5 person whose identity or location is unknown and not reasonably ascertainable may
6 be represented by and bound by another person having a substantially identical ‘
7 interest with respect to the particular question or dispute, but only to the extent
8- there is no conflict of interest hetween the representative and the person represented
9 with respect to the particular question or dispute. |

10 SECTION 23. 7 01._0305‘>§)f the statutes is created to read:

el
701.0305 Article III, Section 305= Appointment of representative. (1)
O /0//! son s \/
If the court determines that /ﬂlterest is not represented under this subchapter, or

that the otherwise available representation might be inadequate, the court may

appoint a representative or guardian ad litem to receive notice, give consent, and/@
2 minor, 1ncapac1tated or unborf)

e e

otherwise represent, bind, and act on behal

Y@al or a person whose identity or location is unknown& A representatNe or

@ {)[/"W /O[VS(/Y Jho s not ,/4/44/“(;/)7[”/5/ or b hest f\-éﬁ/wff’l‘

guardian ad htem may be appomted to represent several persons or interests.

v raetioris fo th‘[s*subseetwn%seéthe-phf“é’s“e" ...an
/mterest isnot represented under this article . . .” I substituted “this subsection”. Does

“article” refer only to article (subchapter) I1I? Are questions of representation in general
applicable only to thls artlcle (subchapter) IT1, or do questlons of representation touch on
in chapter 7 0 17 [— R -

© Uﬁ Rk

e ****NOTE ‘What happens ifa court determines that an interest of an estate is not
epresented or that the representation of the estate is not adequate? An estate isnot a
minor, incapacitated, or unborn person, nor is an estate a person whose identity or
ocation is unknown, butit is a person for whom representation can oceur. See s. 70 1 0303
o ( )»_The-same«questmrrapnhes to an agent of a prificipalunder-s-701.0308-(3)wc

Tg\ﬁ.&l/k./
\444/%% D¢ 1A @’w,,mf’”f?cg

<
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1 (2) A representative or guardian ad litem may act on behalf of the individual
A 2 represented with respect to any matter arising under this chapter, whether or not
3 | v

3 a judicial proceeding concerning the trust is pending.

(3) In making decisions, a representative or guardian ad litem may consider

*omg \/

general benefit accruing to the living members of the individual’s family.

SECTION 24. Subchapter IV (title) of chapter 7 Ol\x[precedes 701.0401] of the

N | Oﬁ‘é@ﬂk

statutes is created to read:

8 | ~ CHAPTER 701

9 SUBCHAPTER IV

10 ~ CREATION, VALIDITY,

11 ‘ - MODIFICATION, AND TERMINATION
OF TRUST

12 - ‘}{
| SECTION 25. 701.0401 of the statutes is created to read:
-

701.0401 Article IV, Section 401—Methods of creating a trust. A trust

. (7
may be cr/eaited by any of the following

169 (.1) Lﬁ"rénsfef of property to another person as trustee during the settlor’s
17 lifetime, by will, or by other disposition takin.g effect upon'the settlor’s death\., ;

(2) eclarétion by an owner of »property that thé owner holds identifiable
19 property as trustee or declaration by any person who intends to create a trust with :
20 the expectation that property of the person or others will be transferred to the trust.

(3)§£Xercise of a power of appointment in favor of a trustee.

22 (4) A court pursuant to its statutory or equitable powersf/

| 23 (56) A guardian or conservator a;:ting with authority of the court, a
24 representative payee, an agent or an attorney in fact under a power of attorney that
25 expressly grants authority to create the trust.
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(6) (Suchlother uthorized by statute, regulation, common law, or other

provision having the effect of law.

SECTION 26. 7 01.0402\{>f the statutes is created to read:

701.0402 ArticleIV, Section 4O2£RZ:1:irements for creation. (1) Atrust
is cr'eated'only if all of the following are‘satisfied: |

(a) The settlor of the trust has capacity as deﬁned in sub. (4)\{0 create the trust,
unless the trust is created by court order or by an agent, guardian, conservator, or
representatitfe payee with authority to actT/
(b) The settlor under .sg 01.040 1‘/indicatés an intention to create the trust, or

a statute, regulation, common law, other provision having the effect of lawﬁudgment,

or decree creates or authorizes the creation of a trust. v

U 4
1. A charitable trust. |

2. A trust for the care of an animal, as provided in s. 701.0408.

3. A trust for a noncharitable purpose, as provided in s. 701.0409.

(d) The trustee has duties to perform.\/

(e) The same person is not the sole trustee and sole beneficiary.

SHhe =,L, u} \

- (2) Abeneficiary is definite if the beneficiary can be ascertained@r 1n the

ho
%EK/M MT'E/ A,HN \é I )//ij v"'“‘ﬂ%’”{"‘ ‘ 1(“; mﬂrv‘){hm -&?x 228 Vi&m) L&).@MQ/A kam/g et ﬂ(/f/]u/(fn’ﬁ

3) A power in a trustee, trust protector or other person des1gnated in the trus Gty

not exermsed within a reasonable time, the power fails and the property subject to P/" ol e
2ane

J it L

not been conferred. ‘ ‘ NV vt fip g

?ﬂﬁ/{.f? /o i!'T”./v(;é:

- the power passes to the persons who would have taken the property had the ;:/e% QW#/JWM
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(4) Capacity required to ereate a trust is the same as the capacity to make a
Wﬂl.\/ | |

SECTION 27. 701.0403 of the statutes is created to read:

701.0403 Article IV, Section 403»——’171:;;1:5 created in other jurisdictions.

A trust not created by will is validly created if its creation complies with the law of

the jurisdiction in which the trust instrument was executed, or the law of the

~ jurisdiction in which, at. the time of creation, any of the following was satisfied:

1) The settlor was domiciled, had _é place of abodé, or was a national.

(2) A trustee was domiciled or had a place of business.

(3) Any trust property was located.\/

SECTION 28. 701.0404 of the statutes is created to read:

=N '
701.0404 Article IV, Section 404—Trust purposes. A trust may be created

only to the extent its purpeses are lawful and possible to achieve. Al\trust and its

v 9
terms,\must be for the benefit of its beneficiaries or for a noncharitable{but otherwise

&alid{l;)urpose as described in s. 701.0409\./

SECTION 29. 7 01.0405\>c§f the statutes is %e\ated to read:

701.0405 Article IV, Section 405--C—haritable purposes; enforcement.
(1) A charitable trust may be created for the relief ef poverty, the advancement of
education or religion, the prometion of health or ‘govefnmental or municipal
purposes}/or other purposes the acilievement of which is beneficial to the community. :

(2) If the terms of a charitable trust do not indicate a particular charitable
purpose or beneficiary, or designate persons or procedures for selecting charitable
purposes or beneficiaries, the court may select one or more charitable purposes or

beneficiaries. The selection must be consistent with the settlor’s intention to the

extent it can be ascertained.



2011 - 2012 Legislature @ LRB-2788/P1
A ‘ . TKK:cjs:ph

SECTION 29

(3) The settlor of a charitable trust or his or her designees, whether identified

W1th1n or without the terms of the trust, or a charitable entity named in the
YUt
overnin 1nstrument or the attorney general or a cotrustee, or such other person

the court determines to have sufficient interes(m may maintain a
v e

proceeding to enforce the trust.

. st
7 i 2 e

* wNOTE: This subsection uses the phrase “governing instrument”. Isa governing
ij/ instrument different from a “trust instrument™? If so, how‘7 Ifnot, can I substitute “trust
instrument” for “governing instrument”?

o ® (@) -

=+ NOTE: Are the words “among others” necessary in this subsection? They seem
to minimize the significance of or even eliminate the need for the other more specific
persons designated to enforce a trust. Can this broader “among others” category of /
persons be assumed to}be covered by “such other person the court determines to have ﬁ*f

sufficient 1nterest”‘7
6 SECTION 30. 701. 0406 ng the statutes 18 created toread:
@ 701.0406 Article IV, Section 406 — Cr:;tlon of trust induced by fraud,
8 duress, or undue influence. A trust is void, in whole or in pai-‘t; to the extent its

v

9 creation was 1nduced by fraud, duress or undue influence.

" undue 1nﬂuence ‘has occurred? Or for determining what portion of a trust Would be
%upheld in the face of fraud, duress, or undue 1nﬂuence"

SECTION 31. 701.0407 of the statutes is created to read:

=N ,
701.0407 Article IV, Section 407 — Ev1dence of oral trust. Except as

eed 40 |
requlred by a statute other than this chapter, a trust{t/d& notﬁ evidenced by a trust

e

instrument, but the creation of an oral trust and its terms may be estabhshed only

by clear and convincing evidence. P F am ‘M‘f awlare of on J} jwt 13 c&cs@

~ 2 NOTE: 18 1t your 1ntent by usmg the word ¢ statute in thls section that no other
laW (case 1aW, ordlnance rule) may requ1re a trust to be evidenced by a trust mstrument"

SECTION 32. '701 0408 of the statutes is c(r;e\ated to read

701.0408 Article IV, Section 408 =Trust for care of animal. (1) A trust
17 may be created to provide for the care of an animal alive during the settlor’s lifetime.

The trust terminates upon the death of the animal or, if the trust was created to

Kr&ﬂ\l b ﬁf”*w’u Vi wthela o p g:z.a,{;f) RS e Af v’ugqg 1o oty -/
e ¢ - I yéffﬂ{,‘; e, ‘f" lw/\ﬂﬁd . t/k; Fan AV ; LS / qu a% rg ‘éﬁ[ v 'ﬁ v/’ék ur{%
= | ¥ | /eET e pe.
L AN .
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1 provide for the care of more than one animal alive during the settlor’s lifetime, upon

DN

the death of the last surviving animal.

(2) A trust authorized by this section"may be enforced by a person appointed

3
. . o :
4 in the terms of the trust or, if no person is so appointed, by a person appointed by the
 court. A person having an interest in the welfare of the animal may request the court
6 to appoint a person to enforce the trust or to remove a person appointed under this
7 subsection.
- *’;'**NOTE: What does “a persbn having an interest in the welfare of the animal”
mean? Must the person suffer a financial loss if the animal is not cared for? Or have some
sort of demonstrated attachment to or history with the animal? Or may the person simply
love animals? If the latter, how will the court distinguish between two persons who
express a passionate interest in animals generally but may have no actual emotional
_attachment to or history with the specific animal? S
8 (3) Property of a trust authorized by this section may be applied only to its
9 intended use, except to the extent the court determines that the value of the trust
10 property exceeds the amount required for the intended use. Except as otherwise
11 provided in the terms of the trust, property not required for the intended use must
12 be distributed to the settlor, if then living, otherwise to the settlor’s successors in
13 interest.
‘ * ,
14 SECTION 33. 701.0409 of the statutes is created to read: -
. = -
@ 701.0409 Article IV, Section 409 f—- Noncharitable trust without
- 16 ascertainable beneficiary. Except as otherwise provided in s. 701.0408 or by
17 another statute, the following rules apply: /
{Qf T *4**NOTE: Is it your intent By uéing the word “statute”kin this section that 1o other ).
j law (case law, ordinance, rule) may apply to a noncharitable trust without an /
\ ascertainable beneficiary? - ~ , 7 e
18 (1) A trust may be created for a noncharitable purpose without a definite or
19 definitely ascertainable beneficiary or for a noncharitable but otherwise valid

20 purpose to be selected by the trusteey
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1 (2) A trust may be created for maintaining, keeping in repair, and preserving
@ any grave, tomb, monument, gravestone, or any cemetery. Any cemetery@l any;s '
~ y@MVOfIM Under {5%0&9[(&) =k
@ @ssoma‘mon or corporation} may receive property in trust for any of the purposes
4 specified in this subsection and apply the income from the trust to the purpose stated

' rust
@ in the nstrument.\/

e ++NOTE: Wisconsin law authorizes the creation of cemetery authorities (see s.

157.061 (2)). Would it be appropriate to add to or substitute the word authority for
company and corporation in the sentence that begins “Any cemetery company,
association, or corporation...”?

- ==NOTE: The term “creating instrument” seems odd to me; is “trust instrument”
an appropriate alternative?

6 . (8) A trust authorized vby this sectioﬁ/ may be enforced by a person appointed
7 in the terms of the trust or, if no person is so appointed, by a person appointed by the
8 court.

; #NOTE: Why does this subsection refer to a “person appointed” and not a “trustee
% appointed”? ' -

9 (4) Property of a trust authorized by this sectior‘lf may be applied only to its
10 - intended use, except to the eX.tent the court determines that the value of the trust
11 property exceeds the amount required for the intended use. Except as otherwise
12 provided in the terms of the trust, property not required fdr the intended use must
13 be distributed to the settlor, if then living, otherwise to the settlor’s successors in
14 interest.

15 | SECTION 34 701. 04100(()f the statutes is created to read:
@ 701.0410 Article IV, Section 410£ Mo(;:flcatlon or termination of trust;

17 proceedings for approval or disapproval. (1) In addition to the methods of
v v ' o
18 termination prescribed by ss. 701.0411 to 7 01.0414:/51 trust terminates to the extent

19 | the trust is revoked or expires pursuant to its terms, no purpose of the trust remains



2011 - 2012 Legislature - (35- . ety

SECTION 34

1 to be achieved, or the purposes of the trust have become unlawful or impossible to
achieve.
(2) A proceeding to approve or disapprove a proposed modificetion or

\ K .
termination under ss. 701.0411 to 701.0416, or a proposed trust combination or

(1 S~ N L E

division under s. 7 01.0417\,/may be commenced by a trustee or beneficiary, and a
proceeding to approve or disapprove a proposed modification or termination under
s. 701.0411 may be commenced by the settlor. The settlor of a charitable trust may

maintain a proceeding to modify the trust under s. 701.0413. A trustee has no

standing to oppose a proposed modification or termination commenced under s.

10 701.0411 v

o

11 (3) A trustee may not be compelled by a modification or termination under this

v/

12 section\!unrler ss. 701.0411 to 701. 0416Jor by any other statute or legal or equitable
an

£ ol LI

doctrine to make distributions to or for any beneficiary of a trust fo%‘ é’"&?EZB“féa) -
with o diclat Wl e T

individual/or to terminate the trust, during the lifetime of ¢

gich dlsab1e1nd1v1dua%/ e (\5

@@@

s with o QL ) clsabl
A court may modify the terms of a trust for @ ol 1nd1v1dua1/[w1th retroactive L
16 effect or reform the terms of such trust to achieve the settlor’s obj ective or, if because -:-j
17 of circumstances not anticipated by the settlor, to otherwise further the Eurpgses of y
e individusl wih et

the trust so that it does not result in the w mehglblht};/for public A*f"l'"\‘xﬂ] :

19  assistance.

» 7 *»+NOTE]) [ substituted the deflned term, “trust for a disabled individual,” for “trust }
({@or an individual with a disability.” Okay" T

20 4) Sectlons 701. 0410 to 701. 0418\a/1re not applicable to a conversion of a trust

E A B S S )

) a- 7ol 0k
21 to a umtrust under s, (701.20 (4;9 ‘ P/ ~ the. Pﬂ%u fe»(
C> EENAVEVEY —-WQE.WBA{ I]DLG id Cv“z’."m'}’"&: i QD/{L‘E'B L/.?‘/Q/ - P 3
' f e\ OTE A Note to the drafter: in the next draft, s. 701.20 (4g) (current law) will

@ed tNB"ren bered, not repealed

(5) Sections 701.0410 to 701. 0418\/are subject to s. 445.125 (1) (a) 2. to 4. (}
- N
‘ AU D 1 vk 000, e Mo ud?l e o shee PSRN (%Y @
. '\'°“’/\Ok'cbﬂ”(’V?f)L a5 C(/vv\vffw“vlm "M,“VV\&O( Cmﬂ asaistane k?“ (n e olofi M“ml: OF r( \‘
Wheusk fon an tnaivicios A g asalblsde e aga\/rnnmemt peo a5
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SECTION 35 |

A X
SECTION 35. 701.0411 of the statutes is created to read:
=20
701.0411 Article IV, Section 411 —‘{Modification or termination of

noncharitable irrevocable trust by consent. (1) A noncharitable irrevocable

trust may be modified or terminated, with or without court approval, upon consent
of the settlor and all beneficiaries, even if tHé modification or termination is
inconsistent with a material purpose of the trust. A settlor’s power to consent to a
trust’s modification or termination may be exercised by aihy of the following:

(a) By an agent of the settior under a power of attorney only to the léxtent
expressly authorized by the power of attorney or the terms of the trust.\/

(b) By the settlor’s guardian with the approval of the court supervising the
glafdianshib if an agent is not so authorized.‘/

(c) By the settlor’s conservator with the approval of the court supervising the
conservatorship if an agent is nbt SO authbrized and a guardian has not been
appointed.‘/

(2) (a) A nonchaﬁtable irrevocable trust may be terminated upon consent of all
of the beneficiaries if Vthe court concludes that continuance of the trust is not

necessary to achieve any material purpose of the trust.

(b) Anoncharitable irrevocable trust may be modified upon consent of all of the

beneficiaries if the court concludes that modification is not inconsistent with a

v

material purpose of the trust.

(3) (a) Except as provided in par. (b), a spendthrift provision in the terms of the

* trust is not presumed to constitute a material purpose of the trust.

(b) A court may not compelr a beneficiary to consent to a modification or

termination to satisfy a creditor of the beneficiary.

|
Is not a. paterie 0 paucpdne of \T/w' e

)W7r(b) s s
:M,\{w Cof ?VW‘%‘W‘JL)

Ep s ’

(<4 f’:ecf?g,g ;%
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1 (4) Upon termination of a trust under sub. (1) or (2), the trustee shall distribute
2 the-trust property as agreed by the beneficiaries.
3 (5) If not all of the beneficiaries consent to a proposed modification or
v
4 termination of the trust under sub. (1) or (2):4:he modification or termination may
D 5 be approved by the court if the court is satisfied that all of the followmgépply: _
3 .
g 6 (a) If all of the beneficiaries had consented, the trust could have been modified
7 or terminated under this section.
8 (b) The interests of a beneficiary who does not consent will be adequately |
9 protected.
10 (6) The Settlor, if living and not urider incapacity, shall receive notice of a
11 proceeding under this section.
| W
12 SECTION 36. 701.0412 of the statutes is created to read:

14

15
16
17
18

19

20
21

22

=N
' 701.0412 Article IV, Section 412=Modification or termination because

of unanticipated circumstances or inability to administer trust effectively.

(1) The court may modify. the administrative or dispositive terms of a trust or

terminate the trust if, because of circumstances not anticipated by the settlor,

modification .or termination will further the purposes of the ti'usﬁ/To the extent
sh .

practicable, the modification @%e made in accordance with the settlor’s probable

intention.

P

e

P sssNOTE: What are “the dispositive terms of the trust”? Is this a term of art? Do ‘>

% ’ dispositive terms govern distributions from the trust? If so, could the word “distribution” ?g

L

appear here instead? See also s. 701.1013 (4). — ———————

(2) The court may modify the administrative terms of a trust if continuation
of the trust on its existing terms would be impracticable or wasteful or impair the

trust’s administration.
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SECTION 36

(3) Upon termination of a trust under this section, the trustee shall distribute

the trust property in a manner consistent with the purposes of the trust.

(4) The settlor, if living and not under incapacity, shall receive notice of a . -

proceeding under this section.

SECTION 37. 701.0413 of the statutes is created to rea% (& >

701.0413 Article IV Sectlon 413-£Cy pres){(1)) Exceptas provided in sub.

(/i) ifa partlcular charitable purpose becor:;? unlawful, 1mpractlcable 1mposs1ble
toachleve, or wasteful, all of the following apply:

(a) The trust does not fail, in whole or in part.

(b) The trust property does not revert to the seftior or the settlor’s successors
in interest. v ooty me |

(c) The court may apply/( pres&to modify or terminate the trust by directing
that the trust property be applied or distributed, in whole or in part, in a manner
consistent with the settlor’s charitable purposes. In determining the alternative
plan for disposition of the property under this paragraph\,/the court shall fake into
account current and future community needs in the general field of charity within
which the original charitable purpose falls, other charitable interests of the settlor,
the amaunt of principal and income available under the trust, and other relevant

factors. A person with standing to enforce the terms of a charitable trust under s.

7 01.0405\{1218 standing to commence a proceeding under this paragraph, and every

person with standing shall receive notice of a proceeding hereunder. The attorney

- general is a necessary party in all proceedmgs under this paragraph

(2)) A provision in the terms of a charltable trust that would result in

dlstrlbutlon of the trust property to a noncharlt;{ble beneficiary prevails over the
AN I _
power of the court under sub. (/(, to apply,(cy pres{to modify or terminate the trust only
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© 2011 - 2012 Legislature

- if, when the provision takes effect, the trust property is to révert to the settlor and

__the settlori_s%s‘_ﬁill hvmg Cetvion

\2/ purpose of thisgtbsection is to broaden the power of the courts to make

charitable gifts more effective. In any situation not expressly covered the court shall

: 4
liberally apply the cy pres doctrine. T

++*NOTE: This subsection (3) indicates that “The purpose of this subsection is to
broaden the power of the courts” and “in any situation not expressly covered the court
shall liberally apply the cy pres doctrine.” I believe the word “subsection” is not
appropriate, as there are no situations expressed or covered in this sub. (3). Should it,
instead read “The purpose of this section [701.0413] is to broaden the power of the
courts...”? If so, might I suggest that this purpose statement be moved to sub. (1) of thi
* section? 4

6 ‘ (4) The settlor, if living and not under incapacity, shall receive notice of a
7 proceeding under this section‘./
8 _ | SECTION 38. 7 01.0414\)51? the statutes is crEated to read:
@ 701.0414 Article IV, Section.414-- N.I.(j:iqi\f'i¢ation or termination of
10 uneconomic trust. (1) In this section:
11 (a) ‘;Adjﬁstment reference number” means the consumer price index for all
12 ‘urban consumers, as published by the United States bureau of labor statistics, in
1‘3 '  effect on J anuary 1 of the year in which an adjustment is to be made in accordance

v | |

14 with sub. (3).

15 : (b) “Base reference number” means the consumer price index for all urban
16 consumers, as published by the United States bureau of labor statistics, in effect on
| v v effect

17 January 1 of the base year. i which Huis ng’@gﬁ«g;% ?gkasf@% A % Cﬁﬁé

o _ ' VAT der e
{‘}g\% ' (c) “Base year” means the year (2012 - , ‘

@
@ ~ (2) Except as provided in sub. (6) Zéfter_ notice to the qualified beneficiaries, the

20 trustee of a trust consisting of trust property having a total value less than $100,000

21 or a revised applicable figure, as determined under sub. (3)‘,/may terminate the trust
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//,
1 if fhe trustee concludes that the value of the trust property is insufficient to justify
2 the cost of administration.
3 (3) The dollar amount specified in sub. (2)‘(shall be adjusted to a revised
4 applicable figure on the 5th anniversary of the effeétive date of this subsection ....
5 [LRB inserts date] ,\énd every b years thereafter. The revised applicable figure shall
6 be determined as follows:
7 ~ (a) Calculate the percentage change between the base reference number and
| 8 the adjustment reference number for>th‘e year in which the adjustment is being
9 made.
10 (b) 1 If the percentage change determined in par. (a) is a positive number,
11 determine the revised applieable figure as follows:
12 | a. Mulﬁply $100,000 by the percentage change determined in par. \{a),
\ 13 expressed as a decimal. \ | feraine |
@ C% Cs )@ Add the:ﬁl\éi; subd. 1. @ toh$100 000\/
2. If the percentage change determlne% in par. (a) is a negative number,
16 determine the revised applicable flgure as follows:
17 a. Multiply $100,000 by the absolute value of the percentage change
18 | determlned in par. (a)Jexpressed as a decimal. |

_ Walve Aeterrmnaed

@ G C@ ) Subtract the prf 2t under subd. 2.(a) ‘{from $100,000. |

@ 4) @gcept as provided in sub. (6) )éle court may modify or terminate a trust
21 or femove the trustee and appoint a different trustee if it determines that the value
22 of the trust property is insufficient to justify the cost of administration even if the
23 trust property has a total value in excess of the amount described in sub. (2).
24 | (5) Upon termination of a trust under this section!the trustee shall distribﬁte
25 the trust property in a manner consistent with the purposes of the trust.

v
T b, Bond e V(A\;e%’umw 3o 2000 bt neaed /0004
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SECTION 38

1 (6) This section does not apply to an easement for conservation or preservation.
2 (7) The settlor, if living and not under incapacity, shall receive notice of a

3 proceeding under this section.

MW J;’?*"’?NOTE: I modified this section to establish a specific subsection for definitions
and, per LRB drafting conventions, to establish formulae for calculating the “revised
applicable figure.” Please review this section carefully to ensure it accomplishes your
. intent. '

SECTION 39. 701.0415vc()f the statutes is created to read:
~ : = : :
701.0415 Article IV, Section 415fReformation to correct mistakes. The

6 - court may reform the terms of a trust, even if unambiguous, to conform the terms to
7 the settlor’s intent if it is proved by clear and convincing evidence that both the
8 settlor’s intent and the terms of vthe trust were affected by a mistake of fact or law,
9  whetherin expression or inducemenff/ The settlor, ifliving and not under incapacity,
10 ‘A shall receive notice of a proceeding under this section.
11 | SECTION 40. 7 01.0416°<()f the statutes is created to read:

@ 7 01.0416 Article IV, Section 416 -{-M—(;‘(—isi-\f'ication to achieve settlor’s tax
13 obj ectives. To achieve the settlor’s tax objectives, the court may modify the terms
14 of a trust in a manner that is not contrary to the settlor’s pfobable intent. The court
15 may provide that the modification has retroactive effect. The Settlor, ifliving and not
16 under incapacity, shall receive notice of a proceeding under this sectiorf.-/

17 SECTION 41 701.0417 of the statutes is created to read: »

@ | 701.0417 Article IV, Section 417fC;1;?ination and division of trusts.
19 (1) After notice to the qualified beneficiaries, a trustee may do any of the following
20 if the result does not impaif rights of any beneficiary or adversely affect achievement
21 of any trust purposes:

22 (a) Combine 2 or more trusts into a single trust.
23 (b) Divide a trust into 2 or mbre separate trusts..

m-re" ( 4@ ! 4

- - = T y ; o O fiohd
— #7000 deen dlin ndensah O oo dwnTedn abili » it
~ o fres b Comd o 5. 700,048 ¢ Fs Yhoo « fer

oL ™Mancy L Tz 5
Porael o of ey n ot o wiie o pewes do indol o st el e cpald 7
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SECTION 41
1 (2) Subject to the terms of the trust, r:he trustee may take into consideration
2 differences in .federal tax attributes and other pertinent factors in adminrstering the
3 trust property of any separate account or trust, in making applicable tax electione,
4 | and in making distributions. A separate trust created by severance under\éubv. (1).
5 (b) must be treated as .a separate trust for all purposes from the date on which the

severance is effective. The effective date of the severance may be retroactive toadate
before the date on which the trustee exercises such power.

| (3) If a trustee combines 2 or more trusts into a single trust, the trustee shall
identify Which trust is deemed to be the surviving trust

SECTION 42, 7 01 0418 of the stetutes is created to res (d: ‘

m)’

/ - 7 01 0418 Artlcle IV Sectlon 418 - Trustee sp fwer to app01nt assets to

{7 new trust ) DEFINITI;)NS In this section: //"/ /

‘;’/ (a) “Absol be power ’means a power to1i 1n e trust a/ss/ets for the benefit of one !
14 1:/{ or more/beneﬁc1ar1e that is not limited t spemﬁ or ascertainable purposes, such / '
15;'/ as health, educatlon a tenance angd suppdrt whether or not the term “absolute”

16 — is used “Absolute power” in¢ ude power to invade principal for purposes such as

,x’
e

17 best interests, welfare, comfor ’happmess

7y R

]

(b) “First trust” meang. the trus Whose principal is appomted pursuantto the
power granted under sy D. (2) - //
-
: y / ’
****NOTE/ Dhis def1n1t1on for “first trust” us ¢s the phrase * princisﬁal is appointed
pursuant to th power granted under sub. (2),” but ™ sub (2), ther€ is no reference to
appomtlng/p n01pa1 Instead, in sub. (2) (intro.), there is a reference to invadling
p_rmmpal ’n ppomtmg asgets, and in sub. (2) (b) (1ntro (c) 2 , there is a reference

f‘”"’
‘Second trust” means the trust or trusts to Wthh principal is appointed
7 =
sub (2). //’
/ L o w\& e C N, d\ /

E % ‘ % Q 3@ (! ! [3 REN poad A ‘*s‘ oon e AT
\\k S\W\XW\\NM 3%(}%& L ol P R %) b

A /\’!\7“/\‘“ ?\%ﬁ,ﬁﬁﬁ_@w%l/r&ﬁ) %lf’/t/ﬁk ————— L%/G/l Wi gu yﬂ%qu"f"fﬂ#:g V41! /7/(//, W' f\)
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beneficiary:

- abgolute power.

first trust or entltled to an annuity or unitrust /a{ment from the first trust, whether

SECTION 42

is made-by-a-trustee to mvade income or pr1nc1pal _medans authority other than

T

»»NOTE: This definition for “standard” uses the phrase, authorlty other tha

absolute power [toinvade.. ]” ‘whereas the definition for “absolute power” uses the phrase

“a power to invade...” For/00ns1stency s sake, may I substitute “power” in the definitio
for “standard” so that-it would read as follows: “Standard . . . means power other than
absolute power [/t,o invade...]”? ‘

- // ’ 7 . : . . .
(2) PowEgr TO APPOINT. Except as gtheﬁ1se provided in this section, a trustee

=

who has thé power under the term§ of the first trust to invade the principal of the first

trust for the benefit of a beneﬁ01ary who is eligible f(}r/or entitled to the income of{the

\
Y

or not the*trustee has absolute power to g]/,vade principal and Whether or not there

is a current need to invade principal under the terms of the first trust, may exercise
such power by appointing part or @ll‘of the assets of the first trust in favor of a trustee

of a 2nd trust under a trust in,§t{ument the same as or Othe{/ than that governing the

e

e

first trust if the exercise o,f/ such power satisﬁesal’lﬁd? the following:
M

Is there a way to na}/row down where, the exceptlons to this subsection ocglir? I note, for
example, that sub/(6) (f) is an exge;iﬁon Are there any others? Ifnot, i
for the reader 1f t{us subsectm;lf”opened with “Except as provided in s

#xxNOTE: What is*a unitrust payment?

(a) Does \r b/f;duce any fixed income, annuyify, or unitrust interest|of a

+#*NOTE: What is a unitrust interest?

- (b) Results in the trustee of the 2nd trist having the power to invade the income

or principal of the 2nd trust under a sfandard that is o less restrictive than the

standard set forth in the first trust, This parag‘raph does not apply to a term of az ‘

—
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, }/f SECTION 42

/’I—’—’—‘\
OTE: Please-earefully review there relaflonshlp between this paragraph (b) and
.0418 (4) (a) 10. and 11. e T

trust may include less than all of the beneﬂc1ar1es of the first trust.

++*NOTE: This subdivision- reads “[Tifthe power toinvade principal of the first trust
grants the trustee absolute power...” How can “the power to invade principal” grant
anything? Wouldn't it be thé trust instrument that grants absolute power? Could this
be re-written to read: [I]f the first trust grants the trustee absolute > power: -and the trustee

has full discretion. . .”?Vf"" e

. (2) may not be

3) LIMITATIO/I}IS ON EXERCISE OF POWER The power under s
| exercised by a trustee if any of the followmg apply:
(a) The t/ust instrument creatmg the first trust expregsly prohibits exercise of

such power py spemﬁc refe;:ence to this section or by refepénce to the term “decanting{’|

,/

or words if similar 1}ﬂport

weer N Tﬁ/ What does “decanting” mean in th1 aragraph? Without a definition for
dec m;mgf”?c/ is difficult to know what “words of sfmilar import” would be or what that

phrase means.

e

(b) Any contribution to the ﬁrst/trust qualified for a marital or charitable

| deduction for federal income, gift, or estate tax purposesufider the Internal Revenue

f Code and the 2nd trust contains any provision which, if included in the first trust,

f . .
! would have prevented the first truyst fromf qualifying for such deduction or would

] have reduced the amount of such deduction.

e

MA\—-\_M -

(¢) 1. a. Except as provided in subd. 2., and subject to subd. 1. b., the trusty

has a beneficial interest in the first trust.

R S
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1 b The disqualification of a trustee_/under‘subd 1. a. shall not preclude the
2 power under sub. (2) from bemg exerc1sed by acotrustee or cotrustees even whete
3 the terms og the first trust, apphcable laW: or other ciréumstances would otherw Le
4 requ1re the unanimous /actlon of the trustees of th first trust.
«+++Nore: s “chsquahflcatlon” the appropm{ te word here?
5 / o2 Subd1v1s1on 1. does not apply if the/ZIrd trust includes terms described in stb.
6 (4) (a) 10. or 11. and the trustee’s only beneflclal interest in the ﬂrst trust is ag a
7 remamder beneficiary. ‘ "//
8 (d) Where the exercise 9ff"si1ch power would impair the withdrawal rights of a
9 beneﬁciary of the first trus{ where such withdrawal rights were granted to such
>10 beneficiary in a manne/r“ cies1gned to allow contrlbutlops subJeZt to such withdrawal
11 rights to qualify for the gift tax annual excluswn or 1f the terms of the 2nd tpist would
12 prevent addltlons to the 2nd trust from quahfylng for the gift tax annual exclusmn

/
****‘NOTE What is “the gift tax annual exclusion™ I think there needs to be a
referenct to state or federal (or both?) law here.

: /
13 if the terms of the first trust Would allow additions to so f/&ll;fﬁ

7 Y _
14 (e) \(\There jhe exercise of such power WQu’ld violate any perpetuities peripd
15 governing the first trust or impair a trustee 7 power of ahenatlon with respect to trust
: <
o
16 / assets. : e

Vs Y

+»++NOTE: What is a “perpetu’ities period”? Should this be dgﬁined?
s/

"

", /
++NOTE: What is the trlstee’s “povver of alienation”?

g
(f) Where the assets /()/f the first trust subject to a presently exgrcisable

[y
=l

18 power of withdrawal he (r( by a trust benteficiary who is the only trust bepeficiary to
1{9 whom, or for the benefi of wh the trustee has authority to make a?llstrlbutlohs 7
N

20 (g) Where the exercise of such power would impair the essential purposé ofa

/

\~~~;‘t1;ust_for,a.n—indriﬁi"dﬁa”l'Wiﬂ’l adisability .
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SECTION 42

#*NOTE: The 1ntr0 to this list of additionalpurposes is awkward. I eliminated the
parentheticalfﬁaterial 1nd1cat1ng that the list is not exclusive; the use of the phrase
“includi the following purposes” is expangive, not restrictive, and will accomplish what
t parenthetical material was intendéd to accomplish. However, I'm not sure I
understand why the intro. reads ¢ th;: Arust instrument of the second trust may provide
for terms intended to achieve purposes including the following:”? Could the intro., simply
read “the trust instrument of thé second trust may 1nclude terms intended to achleve

o) B O

10

11

12

13
14
15
16
17
18
19
20

]
|
\

purposes including the following:”?

1.. Cerrect a drafting érror.

2. Clarify peter/ipiglly ambiguous terms of the first trust;/_r_“

3. Change t/he/ age of distribution to a beneﬁi/giaryfﬁ/z

4, Extend""'jche trust’s duration. /,// |
5. Make distributions of/l/pceme/i/nandatory rather than 1scret10nary v \}
6. iIn the case of a fir‘s/t/ trust over which the trusteg’has absolute power vﬁth

a “general power” of appomtment? S

respeg;t to 1nvas/i9n/</)f income or principal, add stahdards governing invasion of
¥ e N

1f
1ncon\1—e/g;/pﬁ;pal. . /
7.

S

Grant general or special powers of’“’appointmenf

=+ NOTE: What is a power of appomtment? How is a “special power” different than

e

| 8. Include as beneficiaries pne or more persons who are or will become members

g
of a class described in the first trust. o

.

4/

9. Add prov1s1ons?>"’1/3rotect the interests of ¢ oné or more beneficiaries, includin

provisions to protect beneficiaries from self—destructlve behavior.
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SECTION 42 |

11.

e

I IR
P

Pr@jd%ﬁms“fe; of trust assets to a community trust. In th«i\s \

o

/sub/division, “community trust” 1}1/ea'ri§fa master trust that is established anc}l

' T C ‘ e
managed by a nonprofit organization that maintains sub-accounts for 1nd1v1dua(‘11

" ‘ .
beneficiaries t/hat/ meet the definition of a trug/for an individual with a disabﬂity:[.

4‘NOTE: "I don’t know that this an adequate definition for “community trust”.
What does “master trust” mean? What dre “sub-accounts™ Must the sub-accounts
“meet the definition of a trust for an individual with a disability”? Perhaps “separate I
accounts for individual beneficiaries’/’or “individual accounts for individual beneficiaries”
would be more clear? Or are all of the resources pooled such that only individual
accounting is maintained for ipdfividual beneficiaries? Should “nonprofit organization”
be defined with reference 16 the Internal Revenue Code? That is, does nonprofit
organization necessarily }n’éan tax-exempt? ' : !

s
l/ it
7 — -

e N

12. Modify in;g,é’étment provisions, including tl;g,sefféléting to permijssible

/ o

e

"JJ\ ,.4’/'[' .
investments, use,of investment advisors, directed trust property, or self-dealing

i

V4

transactions.

13. Change present or future trustees, including by defining’the method by

¥

replaced.

. 7 e .
which trustees or cotrustees may be appointed or removed a

i 4/ :
14. Provide for appointment of a trust protecto;:/i}d define the powers of such

/ o~ :
trust proteetor. y
15. Change the trust situs. //
/

#

+++NOTE: What is the “trust situs”? KI’é it different than the “principal place of
administration” or “designated jurisdictig,ﬁ"s? '

. 7
; . i’/

i
J—

e

16. Change the law goverrj}ng’the trust.

#+*NOTE: I'm not sure fhat “law” this provision refers to and, more specifically,
how the trust can change 'th;,at law. Could you please clarify? - <

Y | ) ////,

'17. Allow for divi;ién of or merger of on€ or more trusts.
7 ' ‘
18. Add or mod(iffy trusteg/gptﬁst protector exculpatory provisions. |

19. Change other administrative provisions which the trustee believes will

\ provide for more effective and efficient administration of the trust.r_ﬂMW\,,,4‘,_,,«,~»"?"?~
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1 20. Include provisions to obtaifi desirable- taX‘treatmentor to ai;old adverse tax
2 consequences, including provisions relawo,grantoﬁrust steﬂ:y>under section 671 |
3 et seq. of the Internal Revenue/Codé/ t . /
4 | (b) 1. The tr1{§t/in§1§r;ment of the 2nd trust rna;(tprovide for terms that/
5 impair Vested/prt;erty rights of a beneficiary of the first trust. //
6‘- d 2/ If any term of the 2nd trust Would reduce the potential hablhty ofa truste/e
7 including a term that adopts or expands an exculpatory prov1s1on relatlng /to
8 ’ trustees, a trustee of the first trust“ Who would benefit from the adoption of such term
9 {j in the 2nd trust must abstaln/ from the con51deratlon of and the adoptlo of s[mh
10 ! term, and such term may be considered and adopted only by such other tr stee!s of
11 j the first trust who Would not benefit from such te/rm
12 | j 5) PROCEDU/RAL MATTERS. (a) A trustee ’s exercise of a power t6 invade principal |
13 ; under sub. (2) shall be by an 1nstrument in ertlng, signed and acknowledged by the'
14 f trustee and f11ed W1th the records of the first trust. |
15 1{3 : (b) The trustee shall give notice to all qualfffled beneﬁciaries of the first trust
16 j,: at least 30 days prior to the effective date of/the trustee s exercise of the trustee’s
17 ; power to invade principal pursuant to sub (2) of the manner in which the tru\\ tee )
18;1{ 1ntends to exerc1se the power. A copy of the proposed instrument exerc1s1ng the ( g
195 power shall satisfy the trustee s notice obligation under"thls par graph. If aill
; = o .
26 qualified beneficiaries w. '149 “the notice pe;:iodf%y signed writtén instrument
| g '
2;1 | delivered to the trustee/]:e trustee’s powgr to invade principal shall be exercisabl
212 immediately, but waiver of t];effﬁ“gt/i/ce period shall not constitute consent to the ~
213 exercise of the power mwgeneﬁciary waiving notice. The trustee’s notice under this
24 paragraph shall not limit the /right.of~anybe’®fﬁiammee&ercisé"of"the ;

\ - '\ﬁ—\
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| shall consider the following factors:
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trustee’s power tou/n;fade pr1nc1pal except as prov1ded in other phcable prov181ods
e \
\

// / |
{ _ +*NOTE: The last sentence/of “This paragraph ends,/ except as provided in other i
 applicable provisions of this chapter ” .1 have two questions 1) Instead of “provided”, |
could this phrase read * except as permitted in other applicable provisions...”? 2) Is the f
word “applicable” necessary" This paragraph can /make a separate provision applicable f

when it isn’t already ‘applicable, can it? yd 1
1

/

(c) 1. The frustee may, at the trustee s option, petltlon a court to approve: af

)roposed ‘exercise of the power under sub. (2) by giving notice to all quahfled

Ly o

o v |
eneficiaries of the first trust. Such notice shall include the proposed effective dat;e

f the exercise of the power and the manner in which the trustee 1ntends to exer01s/e

:

he power. A copy of the proposed instrument exer01s1ng the power 1nclud1ng the
)

effectlve date, shall satlsfy the trustee’s notice obhgatmn under this paragraph.

*e:x NOTEy The manner in which the ﬁrst sentence of this paragrap

|

|

authorizes thé trustee to “petition the- Court . . . by giving notice to-all qualified f
beneficiaries...” when, I believe, what'is 1ntended is for the trustee to /ggre notice to all

i

{

|

i

beneﬁ<:1ar1es if the trustee choosesto petition the court to approve a A p oposed exercise of
the power under sub. (2). Correct? If so, I will restructure the sentence
/

A+ NOTE: Also, is the procedure under this par. (¢) in /heu of or in addition to the
procedure under pat.. (b)? If in lieu of, I think the paragraph should say that. \

#+sNOTE: Fmally, I renumbered the last several paragraphs of this subsection
'(relatmg to the petition) into subdivisions of paragraph (¢), and broke some of the ‘«
subd1v1s10ns into smaller, more discrete concepts., Let me know if any of these changes

-

are problematlc Vs
2 In determining whether to grant or deny a petition under subd. 1. the court

a. The purpose of the propose.d/exercise of the pow:;)uyde/sum

b. If applicable, the reasons for any objection m y a beneficiary.

c. Any changes in mrcumstances occurrmg since the creation of the first trust.

,

d. The probable 1ntent/ of the set/t}or/ In creating the first trust and whether the

\ proposed exercise of the power un(r sub. (2) will further such intent.

A

h

: \'\ ++NOTE: In some places in this proposed s. 701.418, the phrase “power under sub.

(2) ” is used, and in other places the phrase “power to invade principal under sub. (2)” is
\used Should one phrase be used to avoid confusion (that, for example, there are two types
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f power that may be exerc1sed one to invade prmmpa}and one otl%r power...) or for the
e of consistency? Or are there, in fact, different. types of pow?t at may be exercised

under sub. (2)? . /

1 court may consider extri/nsi’éf evidence in ¢onsidering the factors under !
/// yd - '
2 e e
/// //
=+ NOTEN What does “extrinsic” mean in thls subdivision? (How) are the factors
extr1ns1c? /
3 4. In the case ofg trust with respect to Whlch the trustee has absolute power
4 invade prmmpal the Xact that a beneﬁmary of the ﬁrst trust will not be a
v /
5 %eﬁ(:lary of the 2nd trust o Wlll have a lesser beneficial interest shall not be a
% .
6 » ﬁ?‘f1c1ent basis alone to deny/a tr stee’s petition.
1 .
7 i 5. The court may, 1n 1ts discretion, grant or deny the pet1t10n in Whole in part.
. H
|
i #NOTE: 1 placed this subdivision 1 active tense (previously, the sentence read
I “The determmatmn/of the court to grant or nyathe petition in whole or in part shall be
a matter of d1scret10n with the court.”). Okay s
-
8 6 The settlor ifliving, shall recelve noticéof the proposedexercise of the power
****NOTE This subd1v1s1on is written in the pass1 ; tense; who provides notice to .
i the settlor” ~
1’ ‘ Ve
/ '****NOTE Also as drafted, the “notice to settlor pro¥sion in this subd. 6. only
;‘ apphes to cases under par. (¢), and not to cases under par. (b).\Is that intentional?
10 (6) MISCELLANEOUS PROVISIONS. () Th1s section applidg to a trust governed by
11 the laws of th1s state, 1nclud1ng a trustr'Whose situs is transferted to this state.
i . P
o - #==NOTE: What is the “trust 51tus”‘7 Is it different than the“pri c1pa1 pl ce of
| adrnmlstratlon or “designated Jurlsdlctlon o [
+++NOTE: Also, is this paragraph (a) necessary‘7 Wouldn t it be a given that a law
/ of this state applies to trusts governed by the laws of this state? Are there othd{ sections
of the chapter that do not apply to trusts governed by the laws of this state?
12 (b) The exercise of the power under sub. (2) is deemed to be the exdyrcise of a
13

spemal as opposed to a general power of appointment.

s NOTE: s it necessary to retain the phrase “as opposed to a/general” in this
paragraph? I'm not sure it adds anything. Is “special power of appointment” a term of
art? If the power of appointment is identified by the word “special”, can it simultaneously
be anything but special? That is, are “special” powers of appointment and “general”
\_powers of appointment not mutually exclusive?
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