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1 (b) Except as otherwise provided by the trustee of the first trust, the
2 appointment of part but not all of the assets of the first trust in favor of the 2nd trust
3 does not include subsequently discovered assets belonging to the first trust and
4 assets paid to or acquired by the first trust subsequent to the appointment in favor
5 of the 2nd trust. Subsequently discovered assets belonging to the first trust and
6 assets paid to or acquired by the first trust subsequent to the appointment in favor
7 of the 2nd trust remain the assets of the first trust.
8 (7) LiaBiLity. (a) This section does not create or imply a duty on a trustee to
9 appoint assets to a 2nd trust, as described in sub. (2), and a trustee that does not
10 appoint assets to a 2nd trust, as described in sub. (2), is not liable for the failure to
11 do so.
12 (b) A trustee who appoints assets to a 2nd trust, as described in sub. (2), is not
13 liable to any beneficiary for any loss related to the appointment unless the trustee
14 did not appoint the assets to a 2nd trust, as described in sub. (2), in good faith.
1 (8) MISCELLANEOUS PROVISIONS. (a) The appointment of assets to a 2nd trust,
¢
M VI R et
as described in sub. (2), is X onsidered to_be the) exercise of a @power of
17 appointment. e Q)
AP I
) e NOTE; at is the purpose of this paragraph? Would it make more sense to \
: | fiiclude the appointment of assets under sub. (2) in a definition of “special power of
\appomtment somewhere? For example, you could create a definition of special power of =\
appomtment in 8. 701.0103 that cross—references the definition in ch. 702 and that
inchides.a. reference t0 thls sectron o S - o
:.I‘»% v"\"‘b{"(*" SRR S L w‘rﬁl"\t Las (h o, LA 1 ‘-t r\i
18 (b) A trustee may appomt assets to a 2nd trust as described in sub. (2), even
19 if the first trust includes a spendthrift clause or a provision that prohibits
20 amendment or revocation of the trust O

i o, ws

o s NOTE: Wirlat is the basis for the argument that a spendthrlft clause or a )
Pprovision that prohibits amendment or revocation would prevent the appomtment of
Ka@tvs under sub (2)‘? It is not clear to me Why th1s paragraph is 1ncluded
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(c) This section does not limit any trustee who has a power to invade principal
to appoint property in further trust to the extent such power arises under the terms
of the first trust or under any other section of this chapter or under another provision

of law or under common law. -

e
R -

(\ #++NOTE: What does “to appoint property in further trust” mean?ﬂ_;}

T e 33 9 e 5 3 o8 5T 5 o S T 30T

(d) The restriction relating to> atrustee ﬁﬁder sub. (3) (¢) does not preclude a
cotrustee who does not have a beneficial interest in the first trust from appointing
assets to a 2nd trust, as described in sub. (2), even if the terms of the first trust,
applicable law, or other circumstances would otherwise require the majority or
unanimous action of the trustees of the first trust.

(e) For purposes of this section, if beneficiaries of a first trust are defined as a
class of persons, the class shall include any person who falls within the class of
persons after the trustee appoints assets to the 2nd trust.

SECTION 52. 701.05 of the statutes is repealed.

SECTION 53. Subchapter V (title) of chapter 701 [precedes 701.0501] of the
statutes is created to read:

CHAPTER 701
SUBCHAPTER V
CREDITOR’S CLAIMS; SPENDTHRIFT
AND DISCRETIONARY TRUSTS

SECTION 54. 701.0501 of the statutes is created to read:

‘/,,/‘”’““ " p
701.0501 (Article V, Section 501 —

Rights of beneficiary’s creditor or
assignee. (1) (a) To the extent a beneficiary’s interest is not protected by a
spendthrift provision, the court may authorize a judgment creditor or an assigneé of

the beneficiary to reach the beneficiary’s interest by attachment of present or future
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1 distributions to or for the benefit of the beneficiary or other means. The court may
2 limit the award to such relief as is appropriate under the circumstances.
3 (b) This subsection does not apply to a trust for an individual with a disability.

R

. f’\
= enexNOTE: In accordance with LRB drafting rules, I altered this paragraph to a;(m e
Ki'alse imperative. This paragraph does not direct someone to do something, rather 1t ig
tatement.of law. 1 made a similar change in sub (2). ™

e e s mistdan e AT

4 (2) A trustee is not liable to any creditor of a beneficiary for any distributions
5 made to or for the benefit of the beneficiary if anj of the following applies:

6 (a) The beneficiary’s interest is protected by a spendthrift provision.

7 (b) The trust is a trust for an individual with a disability.

SECTION 55. 701.0502 of the statutes is created to read: ‘
/. o )
701.0502 ArtlcleMSectlon 502 —\Spendthrift provision @ A

' liee
spendthrlft prov181on is valid only 1f f the gllowmgd PP . 9“

e U

11 7 (a) The provision restralns either a voluntary or an involuntary tranm
12 / both, of a beneficiary’s interest.

#+NOTE: When you replace “spendthrift provision” with its definition, this
provision reads “A term of a trust that restrains either or both of a voluntary or
involuntary transfer of a beneficiary’s interest is valid only if [all of the following apply:
(a)] the provision restrains either a voluntary or an involuntary transfer, or both, of a |
beneficiary’s interest.” When the term is replaced with its definition the redundancy of /
par. (a) becomes obvious. Your note indicated that you wanted to keep this language in
order to emphasize that either approach is valid. Is it possible to emphasize this new
-agpect of the law in a different way?

,
\
Y

13 "“\.,‘\ (b) One of the followmg apphes e

B (7 T st

¢ L) The beneficiary is other than the settlor. v

% {‘glj \Zj The trust is a trust for an individual with a disability.\/

(2)  Subject to sub. (1), a term of a trust providing that the interest of a
17 beneficiary is held subject to a spendthrift trust, or words of similar import, restrains

18 both a voluntary and involuntary transfer of the beneficiary’s interest.
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(8) A beneficiary may not transfer an interest in a trust in violation of a valid
spendthrift provision and, except as othérwise provided in this subchapter, a creditor
or assignee of the beneficiary may not attach, garnish, execute on, or otherwise reach
the interest or a distribution by the trustee before its receipt by the beneficiary.
4) Real property or tangible personal property that is owned by the trust but
that is made available for a beneficiary’s occupancy or use in accordance with the
trustee’s authority under the trust instrument may not be considered to have been
distributed by the trustee or received by the beneficiary for purposes of allowing a
creditor or assignee of the beneficiary to.reach the property.

SECTION 56. 701.0503 of the statutes is created to read:

/ <
701.0503 Qrticle V, Section 503 — Exceptions to spendthrift provision.

(1) CLAIMS FOR CHILD SUPPORT. Notwithstanding s. 701.0502, upon application of a

person having a valid order directing a beneficiary to make payment for support of

the beneficiary’s child, a court may do any of the following: )
B sl T N ‘-’\‘Yd L
—NOTE: | removed “any provision in the trust instrument” from subs. (1) and (2).

n ilght of 5. 701.0105 (2) (e), the language is unnecessary. Additionally, it may create an
( ambiguity as to whether s. 701. 0105 (2) (e) applies to prov1s1ons that do not include the
notwithstanding phase-——————-omom . — B I

e

(a) If the beneficiary is entitled to receive income or principal under the trust,
order the trustee to satisfy part or all of the claim out of part or all of the payments
of income or principal as they are due, presently or in the future.
at e 4y s Lcﬂ % (j{l Stae. v((//1
(b) If the beneficiary may receive income or principal/under the trust, order the
trustee to satisfy part or all of the claim out of part or all of any future payments of

income or principal that are made pursuant to the exercise of the trustee’s discretion

in favor of the beneficiary.

#+NOTE; The intent-of this paragraph-may-be more clear if the- 1ntreduct0ryp}%é&
sald somethlng like “If, under the terms of the trust, the beneficiary may receive income h
~0r principal in the trustee’s discretion, ...” I recommend a similar change to sub. (2). As >

/ o
s

e

- e
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?ﬂ

written, both pars. (a) and (b) could apply to a beneficiary of a nondiscretionary
k¥ distribution because a beneficiary who is entitled to a distribution also “may” receive the ~
\odistribution. . — —

(2) CLAIMS FOR PUBLIC SUPPORT. Notwithstanding s. 701.0502, and except as
provided in sub. (3), if the settlor is legally obligated to pay for the public support of
a beneficiary under s. 46.10, 49.345, or 301.12 or the beneficiary is legally obligated
to pay for the beneficiary’s public support or for support furnished to the beneficiary’s
spouse or minor child under s. 46.10, 49.345, or 301.12, upon application by the
appropriate state department or county official, a court may do any of the following:

(a) Ifthe beneficiary is entitled to receive income or principal under the trust,
order the trustee to satisfy part or all of the liability out of part or all of the payments
of income or principal as they are due, presently or in the future.

(b) 1. Except as provided in subd. 2., if the beneficiary may receive income or

at e trusteels disecwt oo
principa}ﬁmder the trust, order the trustee to satisfy part or all of the liability out
of part or all of any future payments of income or principal that are made pursuant

to the exercise of the trustee’s discretion in favor of the beneficiary.

2. In the case of a beneficiary who may receive income or principal of the trust
Wlp drsdaedS chtoa ot

/{ and who is a settlor or a spouse or minor child of the settlor, order the trustee to

satisfy part or all of the liability without regard to whether the trustee has then
exercised or may thereafter exercise the trustee’s discretion in favor of the
beneficiary.

(3) TRUST FOR AN INDIVIDUAL WITH A DISABILITY. Subsection (2) does not apply to
any trust for an individual with a disability.

(4) SUBSEQUENT MODIFICATION OF COURT'S ORDER. Any order entered by a court

under sub. (1) or (2) may be modified upon application of an interested person.
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SECTION 56

(5) ExEMPT ASSETS. Assets of a trust that are exempt from claims of creditors

under other statutes are not subJect to sub. (1) or (2). gj‘

P
,4.\‘ R

P "**NOTE I altered this subsection to avoid a false imperative. This is a statement \;
t\of law. T

SECTION 57. 701. 0504 of the statutes is created to read:

\/ : ot

(Artlcle V, Sectlon 504 — Discretionary trusts; effect of

701.0504

standard. (1) For purposes of this subchapter, and except as provided in sub. (3),
a beneficiary’s interest in a trust that is subject to the trustee’s discretion does not
constitute an interest in property or an enforceable right even if the discretion is
expressed in the form of a standard of distribution or the beneficiary is then serving
as sole trustee or cotrustee.

(2) Except as provided in this subchapter, a creditor or other claimant may not
attach present or future distributions from such an interest in property or an
enforceable right, obtain an order from a ceurt forcing the judicial sale of the interest
or compelling the trustee to make distributions, or reach the interest or right by any
other means, even if the trustee has abused the trustee’s discretion.

(3) Subsections (1) and (2) do not apply if a beneficiary is acting as sole trustee
of a trust for his or her benefit and his or her discretion to make distributions to
himself or herselfis not limited by an ascertainable standard or the consent of a party

holding an adverse interest to the beneﬁmary -
s NOTE: T changed “shal ” to “do” to avoid the false nnperatlve ThlS isa statement } {
\ of laW R e

(4) (a) Except as provided in par. (b), this section does not limit the right of a
beneficiary to maintain a judicial proceeding against a trustee for an abuse of

discretion or failure to comply with a standard for distribution.
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(b) The righti of a beneficiary described in par. (a) may not be exercised by a
creditor.

SECTION 58. 701.0505 of the statutes is created to read:

701.0505 «\{/&/jﬁg}gv, i@?tlon§0§w’—{é;;dltor’s claim against settlor. (1)
(a) Whether or not the terms of a trust include a spendthrift provision and except
as provided in par. (b), the following rules apply to claims of a settlor’s creditors:

1. During the lifetime of the settlor, the property of a revocable trust is subject
to claims of the settlor’s creditors. |

2. With respect to an irrevocable trust that is not a trust for an individual with
a disability, upon application ‘of a judgment creditor of the settlor, the court may, if
the trust instrument requires or authorizes the trustee to make payments of income
or principal to or for the settlor, order the trustee to satisfy part or all of the judgment
out of part or all of the payments of income or principal as they are due, presently
or in the future, or which are payable in the trustee’s discretion. If a t(‘rust has more
than one settlor, the amount the judgment creditor of a particular settlor may reach
may not exceed the settlor’s interest in the trust.

3. After the death of a séttlor, and subject to the settlor’s right to direct the
source from which liéi)ilities will be paid, the property of a trust that was revocable
at the settlor’s death is subject to claims of the settlor’s creditors, costs of
administration of the settlor’s estate, the éxpenses of the settlor’s funeral and
disposal of remains, and statutory allowances to a surviving spouse and children to
the extent the settlor’s probate estate is inadequate to satisfy those claims, costs,
expenses, and allowances.

(b) Assets of a trust that are exempt from claims of creditors under other

statutes are not subject to par. (a).
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Y

(\ **”NOTE I modlﬁed this paragra ph to be consistent with s. 701.0503 (5))

— [, -a

(2) For purposes of this

,./

all of the followmg apply
” (a) During the period the power may be exercised, the holder of a power of
Withdrawal is treated in the same manner as the settlor of a revocable trust to the
extent of the property subject to the power.
(b) A beneficiary of a trust may not be considered a settlor solely because of a

lapse, waiver, or release of any of the followmg A

. f == T

o *N_Q’l;E;)ﬂt appears that you have moved ex1st1ng s. 701.06 (6) (b) and (c) to this

l/ paragraph Under current law, s. 701.06 (6) applies to the entire section, including
K whether a beneficiary is a settlor for purposes of s. 701.06 (1) and (2). Please note that

because these paragraphs follow the introductory language of s. 701.0505 (2), this
language only applies to s. 701.0505 and will not apply to s. 701.0502 (1) (b) 1. Is this

consistent with your intent?

1. A power described under par. (c)

2. The beneficiary’s right to withdraw part of the trust property, to the extent
the value of the property affected by the lapse, waiver, or release in any year does not
exceed the greater of the following:

a. The amount referenced in section 2041 (b) (2) or 2514 (e) of the Internal
Revenue Code.

b. The amount referenced in section 2503 (b) of the Internal Revenue Code for
each individual other than the beneficiary who makes a transfer to the trust or who
is deemed to make a transfer to the trust pursuant to an election to split gifts under
section 2513 (a) of the Internal Revenue Code.

-(¢) A beneficiary of a trust is not a settlor, has not made a voluntary or
involuntary transfer of the beneficiary’s interest in the trust, and does not have the
power to make a voluntary or involuntary transfer of the beneficiary’s interest in the
trust solely because the beneficiary holds, exercises, or allows in ahy capacity, any

of the following:

ppls ot

- i o
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1. A presently exercisable power to consume, invade, appropriate, or distribute
property to or for the benefit of the beneficiary if the power is any of the following:

a. Exercisable only with the consent of another person holding an interest
adverse to the beneficiary’s interest.

b. Limited by an ascertainable standard of the beneficiary.

. 2. A presently exercisable power to appoint any property of the trust to or for
the benefit of a person other than the beneficiary, a creditor of the beneficiary, the
beneficiary’s estate, or a creditor of the beneficiary’s estate.

3. A testamentary power of appointment.

4. A presently exercisable right described in sub. (2) (b).

(d) A beneficiary of a trust is not a settlor solely because the beneficiary is
entitled to nondiscretionary distributions from the trust.

(e) 1. (Amounts and property conj:r1buted3 to~the following trusts are not

v

considered to have been contributed by the settlor:

/ =+ NOTE: The 2nd part of the introductory language is in subd. 2. “For purposes
/of this section” is not needed here because it is included in the introduction to this
paragraph. Also, it is LRB policy to avoid using the phrase “deemed to be.” Where
applicable; I replaced the phrase “deemed to be” with “considered to be.” I also eliminated
the reference to a “deemed settlor.” Please confirm that I have not altered the meaning
in a manner that is inconsistent with your intent.

// :

e NOTE: May I replace “Amounts and property contributed” with
“Contributions”? ‘

a. An irrevocable living marital trust that is treated as qualified terminable
interest property under section 2523 (f) of the Internal Revenue Code if after the
death of the settlor’s spouse the settlor is a beneficiary of the trust or an irrevocable
trust that receives property from the trust.

b. An irrevocable living marital trust that is treated as a general power of

appointment trust under section 2523 (e) of the Internal Revenue Code if after the
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-death of the settlor’s spouse the settlor is a beneficiary of the trust or an irrevocable

trust that receives property from the trust.

c. An irrevocable living trust for the settlor’s spouse if after the death of the
settlor’s spouse the settlor is a beneficiary of the trust or an irrevocable trust that
receives property from the trust.

d. An irrevocable trust for the benefit of a person, the settlor of which is the
person’s spouse, regardless of whether or when the person was the settlor of an
irrevocable trust for the benefit of that spouse.

e. An irrevocable trust for the benefit of a person to the extent that the property
of the trust was subject to a general power of appoihtment in another person.

2. A person who would otherwise be treated as a settlor of a trust described in
subd. 1. a. to e. is not treated as a settlor of the trust.

3. For purposes of this paragraph, a person is a beneficiary if the person is
named under the initial trust instrument or through the exercise of a @E{djgr

general power of appointment by that person’s spouse or by another person. 9__

_#=Nore:~T asstumed that this subdivision was intended to apply to the new\
-paragraph rather than the entire subsection. Please let me know if this assumption is o
not correct. e ™

e
iomrn

(f) Any order entered by a court under this section is subject to modification
upon application of an interested person.
SECTION 59. 701.0506 of the statutes is created to read:

W
701.0506 \/@icle V, Section 506 —%Overdue distribution. (1) In this

section, “mandatory distribution” means a distribution of income or principal that
the trustee is required to make to a beneficiary under the terms of the trust, including

a distribution upon termination of the trust. “Mandatory distribution” does not

%ﬁﬂ/{dl @Q
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include a distribution subject to the exercise of the trustee’s discretion even if any of
the following applies: |

(a) The discretion is expréssed in the form of a standard of distribution.

(b) The terms of the trust authorizing a distribution couple language of
discretion with language of direction.

(2) Whether or not a trust contains a spendthrift provision, a creditor or
assignee of a beneficiary may reach a mandatory distribution of income or principal,
including a distribution upon termination of the trust, if the trustee has not made
the distribution to the beneficiary within a reasonable time after the designated
distribution date.

SECTION 60 701.0507 of the statutes is created to read:

L 3
s e e

701.0507 (&tlcle V, Sectlon 507 —} Personal obligations of trustee. Trust

property is not subject to personal obligations of the trustee, even if the trustee
becomes insolvent or bankrupt. -

SECTION 61. 701.06 of the statutes is repealed. |

SECTION 62. Subchapter VI (title) of chapter 701 [precedes 701.0601] of the
statutes is created to read:

CHAPTER 701
SUBCHAPTER VI
REVOCABLE TRUSTS
SECTION 63. 701.0601 of the statutes is qé“eated to read:

\/{/ P N

Article VI, Section 601 ?%S Capacity of settlor of revocable

701.0601

trust. The capacity required to create, amend, revoke, or add property to a revocable
trust, or to direct the actions of the trustee of a revocable trust, is thé same as that

required to make a will.
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T “‘NOTE Is S. 701 0402 (4) intended to apply only to irrevocable trusts? If not, the \”\

éapamty to create a revocable trust is addressed in that section. B

SECTION 64. 701.0602 of the statutes is created to read:

701.0602\/ ticle VI, Section 6021— Revocation or amendment of

revocable trust. (1) Unless the terms of a trust expressly provide that the trust
is irrevocable, the settlor may revoke or amend the trust. This subsection does not
apply to a trust created under an instrument executed before the effective date of this

subsection .... [LRB inserts date]. ~
{“f,ﬁ
,,,,, s NOTE The efféctive date of this subsection will be the effective date of the Act \ '

It is LRB policy to use the narrowest subdivision to avoid amblgulty For example e
different portions of an Act could have different. effective dates. - - i

(2) If a revocable trust is created or funded by more than one settlor, all of the
following apply:

(a) To the extent the trust consists of marital or community property, the trust
may be revoked by either spouse acting alone but may be amended only by joint
action of both Spouses.

(b) To the extent the trust consists of property other than marital or community
property, each settlor may revoke or amend the trust with regard to the portion of
the trust property attributable to that settlor’s contribution. |

(¢) Upon the revocation or amendment of the trust by fewer than all of the
settlors, the trustee shall promptly notify the other settlors of the revocation or
amendment.

3) A settlor may revoke or amend a revocable trust by any of the follewing
means:

(a) By substantial compliance with a method provided in the terms of the trust.

(b) If the terms of the trust do not provide a method, by any of the following

means:
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1 1. A later will or codicil that expressly refers to the trust or specifically devises
2 property that would otherwise have passed according to the terms of the trust.
3 2. Any other method manifesting clear and convincing evidence of the settlor’s
4 intent.
5 (4) Upon revocation of a revocable trust, the trustee shall transfer the trust
6 property as the settlor directs. However, with respect to marital or community
7  property, the trustee shall transfer the property to both spouses as marital or

- d i : g

@9 community property é ess the governing 1nstrument specifically states otherW1s§‘>

9 (5) A settlor’s powers with respect to revocation, amendment, or distribution
10 of trust property may be exercised by an agent under a power of attorney only to the
11 extent expressly authorized by the terms of the power of attorney.

: v 0f Ve oqbete |

@ 6) A guardian@r conservator of the settlor may exercise a settlor’s powers with
’ :
13 respect to revocation, amendment, or distribution of trust property only with the
14 approval of the court supervising the guardianship or conservatorship.

Q

i NOTE: T removed “of the estete” in thls slibSectlon because ° ‘guardian” is defined >
. to mean guardlan of the estate in s. 701.0103.

15 (7) A trustee who does not know that a trust has been revoked or amended is
16 not liable for distributions made and other actions taken on the assumption that the
17 trust had not been amended or revoked, or for distributions made pursuant to sub.
18 (5).

SECTION 65. 701. 0603 of the statutes is created to read:

»«H’”

701.0603 (‘fArtlcle VI, Sectlon 603\\)Settlor s powers; powers of

withdrawal. (1) While a trust is revocable,(rights of the beneficiaries are subject

to the control of, and the duties of the truste%lre owed exclusively to, the settlor

9 am:,/ 0(/5{4’ @gimefj {”‘M{T :
o amd mwg o#m%fwfmaw%
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SECTION 65

(2) If a revocable trust has more than one settlor, the duties of the trustee are
Ay e el vé’%J 0 {Wl 5

(3) During the period in which a power of withdrawal may be exercise

owed to all of the settlors.

holder of the power has the rights of a settlor of a revocable trust under this section
to the extent of the property subject to the power.

SECTION 66. 701.0604 of the statutes is created to read:

Vo -
701.0604 (Agii(j}e VI, Section 604 —) Limitation on action contesting

validity of revocable trust; distribution of trust property. (1) A person must
commence a judicial proceeding to contest the validity of a trust that was revocable
immediately before the settlor’s death within the earlier of the following:

(a) One year after the settlor’s death.

(b) Four months after the trustee sent the person a copy of the trust instrument
and a notice informing the person of the trust’s existence, of the trustee’s name and
address, and of the time allowed for commencing a proceeding. Except as provided
in s. 701.0813 (2), a trustee is not liable to any person for not providing the
information described in this pafagraph.

(2) Upon the death of the settlor of a trust that was revocable immediately
before the settlor’s death, the trustee may proceed to distribute the trust property
in accordance with the terms of the trust. The trustee is not subject to liability for
doing so unless one of the following applies:

(a) The trustee knows of a pending judicial proceeding contesting the validity
of the trust.

(b) A potential contestant has notified the trustee of a possible judicial
proceeding to contest the truét and a judicial proceeding is commenced within 60

days after the contestant sent the notification.

L d .,
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(3) A beneficiary of a trust that is determined to have been invalid is liable to

return any distribution received.
SECTION 67. 701.065 of the statutes is renumbered 701.0605, and 701.0605

) as rer?umbered is amended to read:

01 0605 (tltle) Article VI, Section 605 — Debts of decedents “*\7“‘*%%

i
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SECTION 68. 701.07 of the statutes is repealed.
SECTION 69. Subchapter VII (title) of chapter 701 [precedes 701.0701] of the
statutes is created to read:
CHAPTER 701
SUBCHAPTER VII
OFFICE OF TRUSTEE
SECTION 70. 701.0701 of the statutes is created to read:

v - &
701.0701 @\rtlcle VII, Section 7 01 BAcceptlng or declining trusteeship.

(1) Except as provided in sub. (3), a person designated as trustee accepts the
trusteeship by doing any of the following:

(a) Substantially complying with a method of acceptance provided in the terms
of the trust.

(b) If the terms of the trust do not provide a method or the method provided in
the terms is not expressly made exclusive, by accepting delivery of the trust property,
exercising powers or performing duties és trustee, or otherwise indicating
acceptance of the trusteeship.

(2) A person designated as trustee who has not yet accepted the trusteeship
may decline the trusteeship. A designated trustee who does not accept the
trusteeship within a reasonable time after knowing of the designation is considered

to have rejected the trusteeship.
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SECTION 70
(3) A person designated as trustee, without accepting the trusteeship, may do
any of the following: |
(a) Act to preserve the trust property if, within a reasonable time after acting,
the person sends a declination of the trusteeship in writing to the settlor or, if the
settlor is dead or lacks capacity, to the designated cotrustee, or, if none, to the
successor trustee, or, if none, to a distributee or a permissible distributee of the trust.
(b) Inspect or investigate trust property to determine potential liability under
environmental or other law or for any other purpose. |

v
SECTION 71. 701.0702 of the statutes is created to read;

7 01.0702J@ll§gwctjgn 702 > Trustee’s bond. (1) A trustee shall
give bond to secure performance of the trustee’s duties only if the court finds that a
bond is needed to protect the interests of the beneficiaries or is required by the terms
of the trust and the court has not dispensed With‘the requirement.

(2) The court may specify the amount of a bond, its liabilities,v and whether

sureties are necessary. The court may modify or terminate a bond at any time.

3) (&bond shall be required éa tFust company bank, state bank, or national
bank that is authorized to exercise trust powers and that has complied with s. 220.09
or 223.02 nor shall a bond be required of a religious, charitable, or educational

corporation or society. - )

St

i ) e ««mm_n.;ﬂ___._._au,;»»—rﬂ-/'
BN OTE: ThlS is in the passive voice. Would it be acceptable to say “A court may \\
(got requlre abond froma...”? y

SECTION 72. 701.0703 of the statutes is created to read: Mo
ST
i 701.0703 (Article VII, Section 703 =\ Cotrustees. (1) Cotrustees@hallfact
L% AN

by majority decision.

i Q )
**""‘"NOTE Would 1t be acceptable to say “Cotrustees may act only by majorlty -
ecision”?

[ ) B N S e e i e

AGD/\A/\?SF MC«‘/\ TaYel '\/()/ RN ) a_\)or\ck*g‘(
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<

(2) If a vacancy occurs in a cotrusteeship{as provided under s. 701.0704, a
majority of the remaining cotrustees may act for the trust.

(3) A cotrustee shall participate in the performance of a trustee’s function
unless the cotrustee is unavailable to perform the function because of absence,
illness, disqualification under other law, or other temporary incapacity or the
cotrustee has properly delegated the performance of the function to another trustee.

(4) If a cotrustee is unavailable to perform duties because of absence, illness,
disqualification under other law, or other temporary incapacity, and prompt action
is necessary to achieve the purposes of the trust or to avoid injury to the trust
property, the remaining cotrustee or a majority of the remaining cotrustees may act
for the trust.

(5) A trustee may delegate to a cotrustee a function unless the delegation is
expressly prohibited by the terms of the trust. Unless a delegation is irrevocable, a
trustee may revoke a delegation previously made.

(6) Except as provided in sub. (7), é trustee who does not join in an action of
anqther trustee is not liable for the action.

(7) Each trustee shall exercise reasonable care to do all of the following:

(a) Prevent a cotrustee from committing a material breach of trust.

(b) Compel a cotrustee to redress a material breach of trust.

(8) A dissenting trustee who joins in an action at the direction of the majority

of fhe trustees and who notified all cotrustees of the dissent at or before the time of
the action is not liable for the action unleés the action is a material breach of trust.

SECTION 73. 701.0704 of the statutes is created to read:
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701.0704 (&'tlcle VII, Sectm Vacancy in trusteeship;

appointment of successor. (1) A vacancy in a trusteeship exists if any of the

following occurs:

(a) A person designated as trustee declines the trusteeship.

(b) A person designated as trustee cannot be identified or does not exist.

(¢) A trustee resigns.

(d) A trustee is disqualified or removed.

(e) A trustee dies.

(f) A guardian or conservator is appointed for an individual serving as trustee.

(2) If one or more cotrustees remain in office, a vacancy in a trusteeship does

not need to be filled. A vacancy in a frusteeship shall be filled if the trust has no

remaining trustee.

(3) A vacancy in a trusteeship that is required to be filled shall be filled in the

following order of priority:

(a) By a person designated in the terms of the trust to act as successor trﬁstee.

s
P

e

is both an individual with a disability and a beneficiary of a trust for an individual

d (b) By a person appointed by unanimous agreement of the qualified
K ' ’ . ‘o .-

| beneﬁciaries;;f kT\h\@person appointed under this paragraph may not be a person who
,'/’\ ! . o P S

with a disability or his or her spouse.

skt N OTE: Please conﬁrm that thls is consmtent W1th your intent.

(c) By a person appointed by the court.

(4) Whether or not a vacancy in a trusteeship exists or is requlred to be filled,
the court may appoint an additional trustee 4r special fiduciary

considers the appointment necessary for the administration of the trust.

SECTION 74.

701.0705 of the statutes is created to read:

5 daveerine M&%ﬁ @‘M
whenever the court —b/usff
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S
701.0705 Article VII, Section 705 — Resignation of trustee. (1) A trustee

may resign in any of the following manners:

~

(a) Upon at least 30 di ys’ notlce to the qualified beneficiaries, the settlor, if
aﬂd net tn co ol

11v1n/g{/@all cotrustee;@@' aﬁ«u@ {/‘Mgw @m‘gf@ ; )&MQL Mi“j Py H‘“{,A f

LN
(b) With the approval of the court, .
(2) In approving a resignation, the court may issue orders and impose
conditions reasonably necessary for the protection of the trust property.
(3) Any liability of a resigning trustee or of any sureties on the trustee’s bond
for acts or onﬁssions of the trustee is not discharged or affected by the trustee’s

resignation.

SECTION 75. 701.0706 of the statutes is created to read:
\/ S

701.0706 KArtlcle«A[II,wSectlon 7 Ogm)Removal of trustee. (1) The settlor,

a cotrustee, or a qualified beneficiary may request the court to remove a trustee; or
a trustee may be removed by the court on its own initiative.

(2) The court may remove a trustee if any of the following applies:

(a) The trustee has committed a material breach of trust.

(b) A lack of cooperation among cotrustees substantially impairs the
administration of the trust.

(¢) The court determines thf;t removal of the trustee best serves the interests
of the beneficiaries because of unfitness, unwillingness, or persistent failure of the
trustee to administer the trust effectively.

((Ei) There has been a substantial change of circumstances or removal is

requested by all of the qualified beneficiaries, the court finds that removal of the

trustee best serves the interests of all of the beneficiaries and is not inconsistent with

v
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SECTION 75
a material purpose of the trust, and a suitable cotrustee or successor trustee is
available. ‘

(3) Pending a final decision on a request to remove a trustee, or in lieu of or in
addition to removing a trustee, the court may order such appropriate relief under s.
701.1001 (2) as may be necessary to protect the trust property or the interests of the
beneficiaries.

SECTION 76. 701.0707 of the statutes is created to read:

v L2
701.0707 @t’i’éf[’é VII, Section 707 —) Delivery of property by former

trustee. (1)‘ Unless a cotrustee remains in office or the court otherwise orders, and
until the trust property is delivered to a successor trustee or other person eﬁtitled
to it, a trustee who has resigned or been removed has the duties of a trustee and the
powers necessary to protect the trust property.

(2) A trustee who has resigned or been removed shall proceed expeditiously to
deliver the trust property within the trustee’s possession to the cotrustee, successor
trustee, or other person entitled to it.

SECTION 77. 701.0708 of the statutes 1; created to read:

i

J e Taste % g
701.0708 fArticlg VII, Section 708»“?;‘Compensation of trustee. (1) Ifthe

terms of a trust do not specify the trustee’s compensation; a trustee is entitled to
compensation that is reasonable under the circumstances.

(2) Ifthe terms of a trust specify the trustee’s compensation or refer to another
ascertainable source for deteﬁnining that compensation, the trustee is entitled to be
compensated as specified, but the court may allow more or less compensation if any
of the following applies: |

(a) The duties of the trustee are substantially different from those

contemplated when the trust was created.
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(b) The compensation specified by the terms of the trust would be unreasonably
low or high.

(8) If the trustee has rendered other services in connection with the
administration of the trust, the trustee may receive reasonable compensation for the
other services rendered, in addition to reasonable compensation as trustee.

SECTION 78. 701.0709 of the statutes is created to read:

U

o =g
t

e e ST
701.0709 "Article VII, Section 70§j§Reimbursement of expenses. (1)

A trustee is entitled to be reimbursed out of the trust property, with interest as
appropriate, for all of the following:
(a) Expenses that were properly incurred in the administration of the trust.
(b) To the extent necessary to prevent unjust enrichment of the trus‘t, expenses
that were not properly incurred in the administration of the trust.

(2) An advance by the trustee of money for the protection of the trust gives rise

- to a lien against trust property to secure reimbursement with reasonable interest.

SECTION 79. 701.0710 of the statutes is created to read:

L P

701.0710( Article VII, Section 7 l(ﬁ; Title of trust property. A settlor or

transferor may effectively transfer property to a trust by placing legal title of the
property in the name of the trustee, which shall include any successor trustee
regardless of whether a successor trustee is referenced in the transfer document. A
transfer that places legal title in the name of the trust itself shall place legal title in

the name of the trustee.

2
\’5

23

24

(title), as renumbered, is amended to read:

'/’

. s S

e

éﬁCTION 80. w7010“8 Vof the statutes is renumbered 701.0606, and 701%5

701.0606 (title) Article VI, Section 606 — Transfers to living trusts. /

O
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SECTION 81. Subchapter VIII (title) of chapter 701 [precedes 701.0801] of the
statutes is created to read:
CHAPTER 701
SUBCHAPTER VIII
DUTIES AND POWERS OF TRUSTEES

SECTION 82. 701. 0801 of the statutes is created to read:

B
s

701.0801 Ag'mlcle VIII Sectlon 801,:§>Duty to administer trust. Upon

S

acceptance of a trusteeship, the trustee shall administer the trust in good faith, in
accordance with its terms and purposes and the interests of the beneficiaries, and

in accordance with this chapter.

SECTION 83 701.0802 of the statutes is created to read:

N S A
- T ¢+

701.0802 Al_‘i:_cle VIII, Sectlon 802 -; Duty of loyalty. (1) A trustee shall

administer the trust solely in the interests of the beneficiaries.

(2) Subject to the rights of persons -dealing with or assisting the trustee as
provided in s. 701.1012, a sale, encumbrance, or other transaction that involves the
investment or management of trust property and is entered into by the trustee for
the trustee’s own personal account or thaf is otherwise affected by a conflict between
the trustee’s fiduciary and personal interests is voidable by a beneﬁciary affected by
the transaction unless any of the following applies:

(a) The transaction was authorized by the terms of the trust.

(b) The transaction was approved by the court.

(¢) The beneficiary did not commence a judicial proceeding within the time
allowed by s. 701.1005.

(d) The beneficiary consented to the trustee’s conduct, ratified the transaction,

or released the trustee in compliance with s. 701.1009.
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(e) The transaction involves a contract entered into or claim acquired by the
trustee before the person became trustee.

(3) A sale, encumbrance, or other transaction involving the investment or
management of trust property is presumed to be affected by a conflict between
personal and fiduciary interests if it is gmtered into by the trustee with any of the
following: |

(a) The trustee’s spouse.

(b) The trustee’s descendants, siblings, parents, or their spouses.

(c) An agent or attorney of the trustee.

(d) A corporation or other person or enterprise in which the trustee, or a person
that owns a significant interest in the trustee, has an interest that might affect the
trustee’s best judgment.

(4) A transaction not concerning trust property in which fhe trustee engages
in the trustee’s individual capacity involves a conflict between personal and fiduciary
interests if the transaction concerns an opportunity properly belonging to the trust.

(5) An investment by a trustee in securities of an investment company or
investment trust to which the trustee, or its affiliate, provides services in a capacity
other than as trustee is not presumed to be affected by a conflict between personal
and fiduciary interests if the investment otherwise compliesV with the prudent
investor rule of s. 881.01. In addition to receiving compensation for acting as trustee,
the trustee may be compensated by the investment company or investment trust for
providing those services out of fees charged to the trust. If the trustee receives
compensation from the investment company or investment trust for providing
investment advisory or investment management services, the trustee shall at least

annually notify the persons entitled to receive a copy of the trustee’s @eport
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under s. 701.0813 (3) of the rate and method by which that compensation was

determmed e —————— e -

e e -
“‘ﬁ————*—*\ i

= NOTE: | narrowed the cross—reference to s. 701.0813 (3) because s. 701. 0813 N
. does not use the term “annual report.” Please confirm that the cross-reference is )
"\._consistent with your intent.

(6) In voting shares of stock or in exercising powers of control over similar
interests in other forms of enterprise, the trustee shall act in the best interests of the
beneficiaries. If the trust is the sole owner of a corporation or other form of
enterprise, the trustee shall elect or appoint directors or other managers who will
manage the Acorporation or enterprise in the best interests of the beneficiaries.

(7) This section does not preclude the following transections, if fair to the
beneficiaries:

(a) An agreement between a trustee and a beneficiary relating to the
appointment or compensation of the trustee.

(b) Payment of reasonable compensation to the trustee.

(¢) A transaction between a trust and another trust, a decedent’s estate, a

A 0 f dhot 2 Shed-e

guardia ”/ a conservatorship, or a custodianship of which the trustee is a

Segu®

fiduciary or in which a beneficiary has an interest.

o *NOTE Nelther custodlan or custodlanshlp are defined in this chapter You may S
@ to add a cross—reference here to clamfy the meanmg If so, would a cross-reference )

toss.-54.854 10.54.898 be appropriate?-- = e

(d) A deposit of trust money in a regulated financial-service institution
operated by the trustee.

(e) An advance by the trustee of money for the protectlon of the trust.

(8) The court may appomt a §pecial fiduciary(to make a demsmn with respect
to any proposed transaction that might violate this section if entered into by the

trustee.

B> +rustee gVM%t{”u*e (5( or”

ol

H/é’@"éﬁ’léy

o
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SECTION 84 701.0803 of the statutes is created to read:
B
701.0803 Kégicle VIII Sectlon 803 \ Impartlahty If a trust has 2 or more

beneficiaries, the trustee shall act 1mpart1ally in investing, managing, and
distributing the trust property, giving due regard to the beneficiaries’ respective
interests and the purposes and terms of the trust.

SECTION 85. 701.0804 of the statutes is created to read:

Y rticle VIII, Section 804 - Prudent administration. A trustee

701.0804

shall administer the trust as a prudent person would, by considering the purposes,
terms, distributional requirements, and other circumstances of the trust. In
satisfying this standard, the trustee shall exercise reasonable care, skill, and
caution.

SECTION 86. 701.0805 of the statutes is created to read:

701.0805 Artlcle VIII Sectlon _805. —-—)Costs of administration. In

administering a trust, the trustee may incur only costs that are reasonable in
relation to the trust property, the purposes of the trust, the skills of the trustee, and
the complexity of the trust administration.

SECTION 87. 701.0806 of the statutes is created to read:
f‘

v
701.0806: Artlcle VIII Sectlon 806 mustee S skllls A trustee who has

S —

special skills or expertise, or is named trustee in reliance upon the trustee S
representation that the trustee has special skills or expertise, shall use those special
skills or expertise.

SECTION 88. 701.0807 of the statutes is created to read:

A

701.0807 @u le  VIII, Section 807‘3Delegat10n by trustee. (1) A trustee

may delegate duties and powers that a prudent trustee of comparable skills could
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properly delegate under the circumstances. The trustee shall exercise reasonable
care, skill, and caution in each of the following:

(a) Selecting an agent.

(b) Establishing the scope and terms of the delegation, consistent with the
purposes and terms of the trust.

| (¢c) Periodically reviewing the agent’s actions in order to monitor the agent’s
performance and compliance with the terms of the delegation.

(2) In performing a déle_gated function, an agent owes a duty to the trust to
exercise reasonable care to comply with the terms of the delegation.

(8) A trustee who complies with sub. (1) is not liable to the beneficiaries or to
the trust for an action of the agent to whom the function was delegated.

(4) By accepting a delegation of powers or duties from the trustee of a trust that
is subject to the law of this state; an agent submits to the jurisdiction of the courts
of this state even if the terms of the delegation provide for a different jurisdiction or
Vénue.

(5) This section does not apply to the delegation of investment and
management functions. Delegation of investment and management functions is

governed by s. 881.01 (10).
e 5

‘modified this subsection to avoid the false imperative. This is a

~— = FNOTE:
| statement of law.

—

e e i urm e i e o R T T R

SECTION 89. 701.0808 of the statutes is created to read:

YA P ~
701.0808 IQ"@ iElé“W’I , Section 808 — Powers to direct. (1) While a trust

et SIS

is revocable, the trustee may follow a direction of the settlor that is contrary to the

terms of the trust.



. by LRB-0010/P1
2013 - 2014 Legislature @ v FFK&TKK:jld:ph

,,"/ . O 1 I AVLS 7L/‘ 7 (/4\74 or g’uf S %}’ x‘/p TP fj;"’!g;‘?g/ SECTION 89
(//;V 10 pma ke 1nvestmen - or ol iStrs butrom e, yeq aqcling
N - y{ exd #«?0{’ 1?{‘7/ P pPro /}fﬁﬂ«*‘}fz:f : o
@MW”“"‘"'“”""""“"62“)“”*The«t=nust instrument may appoint a directing party to direct gpecified>

<2 )‘QM o
@ @39}} the trusteel If the\@frustee acts in accordance with the direction

3 of the directing party or fails to act due to lack of direction, then, except for acts or

v

@> omissions as a result of willful misconduct, the excluded trustee is not liable for any

5 loss resulting directly or indirectly from any action taken or omitted with respect to

the specified action.

3) @ exglgd.e.@?t/rustee does not have a duty to do any of the followmg
. ﬁ ot
(a) Provide advice to, consult with, monitor, or evaluate /\dlrectmg party’s

COndL}gg@ Q.f}"L a5 ij ol ¢ 8, /QJ,{ '/5;’)‘( s ‘r//ur', ’j"r/‘“flj 51@/

P 0V1(i_£ information to ﬁﬁé dlrectlng part¥,> dRce

oy oo ot a«@?’% ™ 0 o e wesi-edt igj o—

1nf0rmat1on el A-f_” dlrectmg partat is request wthe directing
= (7 loter to »"Q;/ PQ urlA OV el to

party. ,
@ (¢) Inform or warn a beneficiary, a 3rd party, or @’g directing party that the
(D @gj trustee dlsagrees with any of the directing party’s actions or directions.
@ (d) Prevent @ directing party from giving a direction or taklng any action.
<-1§f> (e) Compel @ﬁlrectmg party to redress a breach of the directing party’s
T A whi s
( 18} (4) The administrative actions of éggzgluded trustee related to matters within
ig the scope of a directing party’s power, including confirming that the directing party’s
20 directions have been carried out and recording and reporting actions taken pursuant
21 to the directing party’s direction, do not constitute either monitoring the directing

party’s actions or participating in the actions of the directing party.

(5) A directing party i 1s a fidumary 0&th respect to its powers to dlre(gt @O

O Investonent anct chistribactien, gides s OF o V\;\jﬂ\@&k gpt\‘*i W“Ou» 7 T lecisions
@5%/ As a fiduciary, the dlrectmg party _subjeette—theosama, duties and
’ v i hes Swalar £id weay,
t»andafds _that)are applicable to a trustee‘é\_ﬁamtrust -except-to_the exteﬁ@ o
/

o) Mtﬂ@ bons L@ o Yoone ' grid L fh at J s
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— HWM

of o A geason 25 a oircbing parti
M d1rect1_ng partfy who accepts an appointmentfunder a trust subject to v

y @S provicaet 111 S- .
02020,
<57<_ D the laws of this state submits to the jurisdiction of the courts of this stateywith respect s *

i

Mww—«um s

" any term to the contrary in any other

o = NOTE: This subsection relates to personal jurisdiction and is very similar to the =
| language in s. 701.0202. You may wish to consider moving this language to s. 701.0202 \
_so that a reader doesn’t miss the personal jurisdiction rules for directed parties.

“ MlO SECTION 90 701.0809 of the statutes is created to read:

,\ f 112 701.0809 Artlcle VIII, Sectlon 809 -'-’;/Control and protection of trust

—”12 property. A trustee shall take reasonable steps to take control of and protect the
13 trust property. |
14 f SECTION 91 701.0810 of the statutes 1s,£reated to read:

Q?{f} 701.0810 Artlcle VIII, Sectlon 81 \\\\\ _;;Record keeping and identification
16 of trust property. (1) A trustee shall keep adequate records of the administration
17 of the trust. |
18 (2) A trustee shall keep trust property separate from the trustee’s own
19 property.

20 (3) Except as otherwise provided in sub. (4), a trustee shall cause the trust
2.1 property to be designated so that the interest of the trust, to the extent feasible,

22 appears in records maintained by a party other than a trustee or beneficiary.
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1 (4) If the trustee maintains records clearly indicating the respective interests,
2 a trustee may invest as a whole the property of 2 or more separate trusts.
3 SECTION 92. 701.0811 of the statutes is created to read: ,

G) 701.0811 J(Axﬁcle V}I} Méerctlom Enforcement and defense of
5 claims. A trustee shall take reasonable steps to enforce claims of the trust known
6 to the trustee and to defend claims against the trust known to the trusteef/

e SECTION 93. 701.0812 of the statutes is created to read:
8 | 701.0812 Ar@cleVIII,Sect:tonSlZ Collecting trust property; duties
9 of successor trustees. (1) A trustee shall take reasonable steps to compel a former
10 trustee or other person to deliver trust property to the trustee, and to redress a

/\
Cll) breach of trust known to the trustee to have been committed by a former trustee <or7

e ATy Tou cliveefing pos J? or o tusk potbetat
( 12/) er 1iaucla

of the trust.

e ®
13 (2) A successor trustee does not have a duty to examine the accounts of a former
14 trustee.
15 SECTION 94. 701.0813 of the statutes is created to read:

Clg, | 701.0813 ﬁrtlcle VIII, Section 813 Duty to inform and report. (1) A
17 trustee shall keep the distributees or permissible distributees of trust income or
18 principal, and other qualified beneficiaries who so request, reasonably informed
19 about the administration of the trust. Unless unreasonable under the

- 20 circumstances, a trustee shall promptly respond to a queliﬁed beneficiary’s request
21 for information related to the administration of the trust.

== NoTE""The intended meanings of “distributee” and “permissible dlstrlbutee\%
""”'may not be readily apparent to the average reader. Because these terms oceur- throughout

—the draft, you-may want t6 add definitions to s. 701.0103.

22 (2) A trustee shall do all of the following:
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(a) Upon request of a qualified beneficiary, promptly furnish to the qualiﬁed
beneficiary either a copy of the portions of the trust instrument relating to the
interest of the qualified beneficiary or a copy of the frust instrument, in the discretion
of the trustee.

(b) Within a reasonable period of time after accepting a trusteeship, notify the
qualified beneficiaries of the acceptance and of the trustee’s name, address, and
telephone number.

(c) Within a reasonable period of time after the date on which the trustee
acquires knowledge of the creation of an irrevocable trust, or the date on which the
trustee acquires knowledge that a formerly revbcable trust has become irrevocable,
whether by the death of the settlor or otherwise, notify the qualified beneficiaries of
all of the following: |

1. The trust’s existence.

2. The identity of the settlor or settlors.

_ 3. The right to request a copy of the documentation referred to in par. (a).

4. The right to request information under sub. (1).

5. The right to a trustee’s report as provided in sub. (3).

(d) Notify the distributees or permissible distributees of trust income or
principal, and other qualified beneficiaries who so request, of any change in the
method or rate of the trustee’s compeﬁsation.

(3) (a) At least annually and upon the términation of a trust, a trustee shall
send to the distributees or permissible distributees of trust income or principal, and
to other qualified beneficiaries who request it, all of the following:

1. A report of the trust property, liabilities, receipts, and disbursements,

including the source and amount of the trustee’s compensation.
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SECTION 94

2. A listing of the trust assets and, if feasible, their respective market values.

(b) Upon a vacancy in a trusteeship, unless a cotrustee remains in office, the
former trustee shall send a report containing the information described under par.
(a) 1. to the qualified beneficiaries. A personal representative or guardian may send
the qualified beneficiaries a report containing the information described in par. (a) .
1. on behalf of a deceased or incapacitated trustee.

(4) A qualified beneficiary may waive the right to a trustee’s report or other
information otherwise required to be furnished under this section. A qualified
beneficiary, with respect to future reports and other information, may withdraw a
waiver previously given. ‘

5) Subsectiorf7 (2) (b) and (c)\’&{nd @l(/é) do not apply to a trustee who accepts
a trusteeship before the effective date of this subsection .... [LRB inserts date], to an
irrevocable trust created before the effective date of this subsection .... [LRB inserts
date], or to a revocable trust that becomes irrevocable before the effective date of this
subsection .... [LRB inserts date].

SECTION 95. 701.0814 of the statutes is created to read:

—

v 2
701.0814 A@ticle VIII, Section SI{I/TBDiscretionary powers; tax savings.

(1) Notwithstanding the breadth of discretion granted to a trustee in the terms of

» &«

the trust, including the use of such terms as “absolute,” “sole,” or “uncontrolled,” the
trustee shall exercise a discretionary power in good faith and in avccordance with the
terms and purposes of the trust and the interests of the beneficiaries. A court may
not determine that a trustee abused its discretion merely because the court would

have exercised the discretion in a different manner or would not have exercised the

discretion.
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(2) Subject to sub. (4), and unless the terms of the trust expressly indicate that

a provision of this subsection does not apply, all of the following apply: ~

R TR s

e ****NOTE In hght of S, 701 0105 (2), please consider Whether unless the terms of:\
@_e—trist > is necessary in the 1ntromﬂw I 0{ weeln 4 P ,Mé%

- o a / “{"\fu\‘?&? ?xaé—ﬁ‘ﬁiéﬁfﬁ
(a) A person other than a settlor who is a benefimary andltrusteeﬁ)f a trust that
sdiveehing penty ) ot ivust oo 7
confers on the trustee(a power to make dlscretmnary distributions to or for the
Ottv'eu(ﬂmr ,“»,,X“L" <y N t"fu‘”é (WIQ'#{ Kl'tw')! 5
trustee’s ,(personal bene it may exercise the power only in accordance with an

v

"“f’}/(’a‘»"

ascertainable standard.
Sd Mﬂ;»‘/ﬂm{) \(nyl/\ Ly o7 +YL/ '{"“P/iﬁ)‘“(e

(b) A trustee( may not exercise a power to make dascretlonary dlstrlbutlo‘%r}s to, o Jreet
wee‘{‘fw\o\ (;)z,u\*flbb ot \/uu%i

) satisfy a legal obhgatlon of support that the trusteel personally owes another person.

(3) A power whose exercise is limited or prohibited by sub. (2) may be exercised =~
. e e v &y o Ak e sy T Thies oobken S S

by a majority of the remaining trustees hose exermse of the power is not so limited
4 Qirzabiag pantiedy oy dyvoest erokeotsls

or prohibited. If the power of all trustees|is so limited or proh1b1ted the court may
trustee 3 oave é‘wcﬂ e Aw\) 18 Yrawst P/LO%CM»OL
appoint a @m’ﬁﬁﬂﬁwm author1ty to exercise the power.

(4) Subsection (2) does not apply to any of the followmg d 1 2.k @ pe /rm stV

M“u&w LS mi ekl

(a) A power held by the settlor’s spouse who is the ’trusteeiof a trust for which
a marital deduction, as defined in section 2056 (b) (5) or 2523 (e) of the Internal

Revenue Code, was previously allowed. -
) where

(b) @ggrust during dpermd ¢hal| he trust may be revoked or amended by

its settlor.

(c) A trust if contributions to the trust qualify for the annual exclusion under
section 2503 (c) of the Internal Revenue Code.

SECTION 96. 701. 0815 of the statutes is created to read:

701.0815 Artlcle VIII, Section 815 Y General powers of trustee. (1) A

trustee, without authorization by the court, may exercise the following powers:
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(a) Powers conferred by the terms of the trust.

(b) Except as limited by the terms of the trust, all of the following powers:

1. All powers over the trust property that an unmarried, competent owner has
over individually owned property.

2.  Any other powers .appropriate to achieve the proper investment,
management, and distribution of the trust property.

3. Any other powers conferred by this chapter.

(2) The exercise of a power is subject to the fiduciary duties prescribed by this
chapter.

SECTION 97. 701.0816 of the statutes is created to read:
fﬁ"“

7 01.0816‘/gi'ticl_e VIII, Section 816 Q Specific powers of trustee. Without

limiting the authority conferred by s. 701.0815, a trustee may do all of the following:

(1) Collect trust property and accept or reject additions to the trust property
from a settlor or any other person.

(2) Acquire or sell property, for cash or on credit, at public or private sale.

(3) Exchange, partition, or otherwise change the character of trust property.

(4) Deposit trust money in an account in a regulated financial-service
institution.

(5) Borrow money, with or without security, and mortgage or pledge trust |
property for a period within or extending beyond the duration of the trust.

(6) With respect to an interest in a proprietorship, partnership, limited liability
company, business trust, corporation, or other form of business or enterprise,
continue the business or other enterprise and take any action that may be taken by

shareholders, members, or property owners, including merging, dissolving, or
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SECTION 97
otherwise changing the form of business organization or contributing additional
capitél.

(7) With respect to a stock or other security, exercise the rights of an absolute’
owner, including the right to do any of the following:

(a) Vote, or give proxies to vote, with or without power of substitution, or enter
into or continue a voting trust agreement.

(b) Hold a stock or other security in the name of a nominee or in other form
without disclosure of the trust so that title may pass by delivery.

(c) Pay calls, assessments, and other sums chargeable or éccruing against the
stock or other security, and sell or exercise stock subscription or conversion rights.

‘(d) Deposit the stock or other security with a depository or other regulated
financial—service institution.

(8) With respect to an interest in real property, construct, or make ordinary or
extraordinary repairs to, alterations to, or improvements in, buildings or other
struétures, demolish improvements, raze existing or erect new party walls or
buildings, subdivide or develop land, dedicate land to public use or grant public or
private easements, and make or vacate plats and adjust boundaries.

(9) Enter into a lease for any purpose as lessor or lessee, including a lease or
other arrangement for exploration and removal of natural resources, with or without
the option to purchase or renew, for a period within or extending beyond the duration
of the trust.

(10) Grant an option involving a sale, lease, or other disposition of trust
property or acquire an option for the acquisition of property, including an option

exercisable beyond the duration of the trust, and exercise an option so acquired. -
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(11) Insure the property of the trust against damage or loss and insure the
pny diveeling panty, any trustproteefa
trustee, the trustee’s agents,fénd beneficiaries against liability arising from the
Y oo
administration of the trust.

(12) Abandon or decline to administer property of no value or of insufficient
value to justify its collection or continued administration.

(13) With respect to possible liability for violation of environmental law, do any
of the following:

(a) Inspect or investigate property the trustee holds or has been asked to hold,
or property owned or operated by an organization in which the trustee holds or has
been ésked to hold an interest, for the vpurpose of determining the application of
environmental law with respect to the property.

(b) Take action to prevent, abate, or otherwise remedy any actual or potential
violation of any environmental law affecting property held directly or indirectly by
the trusteé, whether taken before or after the assertion of a claim or the initiation
of governmental enforcement.

(c¢) Decline to accept property into trust or disclaim any power with respect to
property that is or may be burdened with liability for violation of environmental law.

(d) Compromise claims against the trust that may be asserted for an alleged‘
violation of environmental law.

(e) Pay the expense of any inspection, reyiew, abatement, or remedial action to

comply with environmental law.

(14) Pay or contest any claim, settle a claim by or against the trust, and release,

aa diveshing gon @
Qe MugiLPF@{/e@ ég
(15) Pay taxes, assessments, compensation of the trusteejand @smployees and

in whole or in part, a claim belongl'ng to the trust.

agents of the trust, and other expenses incurred in the administration of the trust.

()
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1 | (16) Exercise elections with respect to federal, state, and local taxes.
2 | (17) Select a mode of payment under any employee benefit or retirement plan,
3 annuity, or life insurance payable to the trustee, exercise rights thereunder,
4 including exercise of the right to indemnification for expenses and against liabilities,
5 and take appropriate action to collect the proceeds. |
6 (18) Make loans out of trust property, including loans to a beneficiary on terms
7 and conditions the trustee considers to be fair and reasonable under the
8 circumstances. The trustee has a lien on future distributions for repayment of loans
9 under this subsection. - )
- ior ks o P amgenge ot i ke e, T

( " is that the trustee having a lien is not a “power” or something the trustee can “do.” Rather, )
. it is a result of the trustee exercising the power to make loans. Is this construction ockay? .~

.

-

10 (19) Pledge trust property to guarantee loans made by others to ‘Fhe beneficiary.
11 (20) Appoint a trustee to act in another jurisdiction with respect to trust
12 property located in the other jurisdiction, confer upon the appointed trustee all of the
‘13 powers and duties of the appqinting trustee, require that the appointed trustee
14 furnish security, and remove any trustee so appointed.
15 (21) Pay an amount distributable to a beneficiary who is under a legal
‘16 disability or who the trustee reasonably believes is incapacitated, by paying it
17 directly to the beneficiary, applying it for the beneficiary’s benefit, or by doing any
18 of the following:
19 "~ (a) Paying the amount to the beneficiary’s conservator or the beneficiary’s
w Voot esTale o
@ guardlae( T
e NGt T chansed “guardian of the beneficiary’s estate” to “beneficiary’s 3

/""é:liardian” in this paragraph because “guardian” is defined as a guardian of the estate in =~~~



10

11

12

13

14

15

16

2013 — 2014 Legislature @ - FFéJSETBIE%OJllg/g}Il
SECTION 97

(b) Paying the amount to the beneficiary’s custodian under the Uniform
Transfers to Minors Act under ss. 54.854 to 54.898 or the Uniform Custodial Trust

Act under ss. 54.950 to 54.988, and, for that purpose, creating a custodianship or

2y

&£

custodial trust. | .
[t

(¢c) If the trustee does not know of a conservator, guardiax},/ custodian, or
custodial trustee, paying the amount to an adult relative or other person having legal
or physical care or custody of the beneficiary or to the guardian of the pefson of the

beneficiary, to be expended on the beneficiary’s behalf.

R e ——— |

s NOTE: T Femoved “of the estate” in thls parag‘raph because guardlan is defined™
m s. 7 01 0103 asa guardlan of the estate ’

(d) Managing the amount as a separate fund on the beneficiary’s behalf, subject
to the beneficiary’s continuing right to withdraw the distribution.

(22) On distribution of trust property or the division or termination of a trust,
make distributions in divided or undivided interests, allocate particular assets in
proportionate or disproportionate shares, value the trust property for those
purposes, and adjust for resulting differences in valuation.

(23) Resolve a dispute concerning the interpretation of the trust or its
administration by mediation, arbitration, or other procedure for alternative dispute

resolution.

(24) Prosecute or defend an action, claim, or judici eeding in any
A& divgehae pailys 7ol o by

the trustee({ini the performance of th W@%

(25) Sign and deliver contracts and other instruments that are useful to
dlr@ﬂhr\@) J;M,*ﬁ y 70
achieve or facilitate the exercise of the trustee s/{powers _h, s ?Q;t@ a¥ern's

jurisdiction to protect trust property ‘@l
: \d"”ez"“%m"‘ﬁ“ﬂ% ar 4«&3% P’zﬁo&:e fert’s

trustee’s dutles
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(26) On termination of the trust, exercise the powers appropriate to wind up
the administration- of the trust and distribute the trust property to the persons
entitled to it.

(27) Create or fund a plan under section 529 of the Internal Revenue Code, or

}
S

other college savings vehicle, for @gj\ej;bleneﬁciary’s beneﬁt\./

SECTION 98 701.0817 of the statutes is created to read:
9
701.0817 értlcle VIII, Sectlon 817 )Dlstrlbutlon upon termination. (1)

Upon termination or partial termmatlon of a trust, the trustee may send a proposal
for distribution to the beneficiaries of the trust. The right of any beneficiary to whom
the proposal is sent to object to the proposed distribution terminates if the
beneficiary does not notify the trustee of an objection within 30 days after the
proposal was sent buf only if the proposal informed the beneﬁciary of the right to
object and of the time allowed for objection.

(2) Upon the occurrence of an event terminating or partially terminating a
trust, the trrlstee shall proceed within a reasonable time to distribute the trust
property to the persons entitled to it, subject to the right of the trustee to retain a
reasonable reserve for the payment of debts, expenses, and taxes.

(3) A release by a beneficiary of a trustee from liability for breach of trust is
invalid to the extent any of the following applies:

(a) The release was induced by improper conduct of the trustee.

(b) The beneficiary, at the time of the release, did not know of the beneficiary’s

701.0818 Artlcle VIII Section 818 — Trust protectors 1) A settlor ora

court nray*appomt a trust protector In a trust 1nsj_c,rument, whether referreld toasa
~ { |

“ ] !
oy '

. i

L

¢
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N

e w i
1 trust protector, another title, or no title. A trust/protector has the povf/s spemﬁedx‘
/”; - -~ ,// p j
2 the trust 1nstrument./ S S Q
7 B Vs -
s NOTE: T added “a court” to this subSectlon because a trust 1nstrument may be !
/ a court order. If this is mcons1stent with your intent, please let me knovv P

/ ~-\created
i 74"”“ /

2)(a) A settlor or a court may specify;in a trust’ mstrumeng whether a ;

particular power granted to a trust protector is reqmred to be exercised in a ﬁdumary,D

AJ’

240y O m\j

ol
@honﬁduma capac1ty

6 (b) Except i\prOVlded in pay" (c)/[nd sub:(S if a trust 1nstrument does not
A §

7 specify whether a partlcular power granted to a trust protector is re/@ulred to be |
9 Y. [5//)( (ﬂ Oty o g / f

01 nonﬁdumar};( capa01ty, the power is to be e)éer(nsed in the

)ﬁx

8 exercised in a ﬁduc1ar
/

9 trust protector s nonﬁdum ry capacrty, including the power to do any of the followmg
’ N B T ,//r_, e S\\ .
e / #ees NOTE: T combme‘d&yourﬁéubs (2) and (3). Subsection (3) creates a default rule\ “(
,that 1f the trust document do ‘hot specify whether a power is ﬁdumary or nonfiduciary,
’\ the power is nonﬁduc1ary Therefore the specific powers in sub. (2) are really examples
\of the default rule.snd the powers in your sub. (1) are the exceptlon to the default rule. /

ﬁlease 1et me know if thlS’lS not coh s1stent with your 1n nt

PR ,‘,f e

’ -
e

Z P Modlfy or amend the trust 1r?§trument 1o achieve a dlfferent tax status or to

/

respond to changes 1n federal or state 1

-

s NOTES How does this interaet Wlth ;:)\ar (¢) 1., which says a power to modify or
amend a trust instrument to respond’ to opportun\tles related to, or changes in, other state
laws restrlctlng the terms of a trust is to be exercised in a fiduciary capaaty‘? It seems
that the same power described i in par. (c) 1. could b§honﬁdumary under this subd1v1s1on

asa modlﬁcatlon or amendment to a trust 1nstrumengmade to-respond to a changefin
state law. - P,
o ,.w"“ ” X . ef

/2/ Ehmlnate or, modlfy the 1nterests of-a beneﬁmarx or add a new. beneﬁ(:lary
/

/

S #rik NOTE: The proposed second. sentence of this subd1v1s1on\<md of subds’ 3 prohibit
’ the trust protector from taking certain actions. These prohlbltlons do nét follow the
1ntroduct10n which related to’ ‘whether a power to do one of these actlons must be
exercised in a fiduciary or- nonﬁduc1ary capacity. I recommend moved ‘these provisions ‘1

/ to sub. (7) of this draft‘

/5( Mod1fy the terms of a power of appointment granted under the trust.
14/ 4. Remove, replace, or appoint a trustee, trust prdtector, directing party, or

i
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/”"//’VQ/ i . "?;i)
1 5 Termmate e trus }/ - | (\
2 \6 Appomt asse to a new trust under s.701.0418. .~ | ﬁ'a\
3 yppﬁnt a succe§sor trust protector trustee, dlrectmg papty, or other spemal’
4 ﬁdumary\ ’ ' 1
5 ‘,;‘& 8. Adv1se the trustee o matters concermng a beneﬁlary |
-4 ;rrmw _FX 7
6/ ‘ 9. Q\wsegt “to,(veto ; advise the trustee on the exercise of a trustee duty or
'j power, including the dut'jf to proyide notlficatlon to qy ahﬁed beneﬁ01ar1es under S.
/8 V' 3 o ﬁf( e fo S ‘
;( ﬁé’ h"oﬂﬂc o
3‘ 9 ./ Y Pt f.:ff""ﬁ &
/10
/ 11 y does not spemfy Whether the power is
}) /)f s \ v ) 2 9 ? o g& /Z/e)j‘_m A Gk ﬁ
o 12 required tg be exercised ig.the trust pro ect ’s ﬁducia‘ry. nonﬁduc1ar& capac1ty,
f N\ ,\
13 the power is to be exer01sed in the tri; st protectr S’ ﬂduc1ary capacity: '%

/ )

i
|
i
i

/
b e kNOTE Please confirm that the dhanges to th1 mtroductlon are consistent with
your 1ntent / /

il Modlfy or amend the frust mstrumhnt to respo d to opportumtles related
: N,

/ | /
/ to, or to changee in, restraints on ahenatlon or dt\her state laws restrlctlng the terms

e oL Qa ﬂW”"“”ﬁf /9
t

"Resolve dlsputes between the trusteefmd a beneficiary. f

5,

Y

)
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A @«Qﬂ S "«JQ,, Qf:k,z it\(l% é’ /
( < )\Q A trust

protector who is also serving as a trustee rs’wmelm‘ed;to exercise any |
powe}\granted to@Q ﬁrust protector n a ﬁdumary capamty

L5 ‘,f‘mf 24
/

e

(4) \A trust protector may re31gn or release any power granted to the trust

P

““““

I

protector by giving ertten notlce to the trustee and to any successor trust protector.
\

*»*N OTE:- 1 thmk’there was a Wordmss1ng - your instructions between “Grustee”
and"(any suceessor.”

> T assumed the m1ss1ng W()rd was “and.” If this not correct, please
/eknoév the intended meamng .

Ay
let\

(5) A trust\protector is not hable for any of the following:

//

e

.f
S

(a) The exercise or nonexermse of nonfiduciary powers unless the exercise or}
'\

f

4

nonexercise of the nonﬁduc1ary p’ower is determined to be in bad faith ;
[

(b) The actions or 1nact10ns of a fiduciary over whom the trust protector has '
\

/
power of removal unless tht\,e failure to exercise the power of removal is determmed
S

N,

o,

to be in bad faith.

(6) Atrust protector does not have alff

AN

; ,"

beneficiaries.”’

u‘"\i(

x’(f
T changes in the laW or the mrcumstances of the
( (Qj) l&o Mg
€

21

_;nnder the trust 1nstrument

"Not: Is there a dlfference between a “fiduciary responsibility to élect te
<BXermse " and a “fiduciary responsibility- o exermse”? If not, I recommend removmg to

elect” I also removed “Unless otherW1se pr0v1ded in the trust instrument,” to avoid any
Inh&guﬂlty with the general default rule under s. 701 0105

{)

(7 ) A trust protector may not modify any of the followmg

f’/

u 1ary respo ns1b111tytg elect to exercise
' gy G
its (ﬁonﬁdumary or ﬁdu01ar powers&aﬁé;has‘n uty 0 monltor the conduct of }the
AN nEy pan b
trustee or any éer ﬁdumary @

/ %

. ‘x 7 ’
ch’arltable deductlon from federal or state estate tax in’ a manner that Would have
/ )

caused the trust not to quahfy for the deductlon

/
/ (a) A beneﬁclal 1nterest of a trust that quahﬁed/for a marltal deductlon or

/

/

/ }‘ ‘\
1nterest to an 1nd1v1dua1 or class of 1nd1v1duals Who is\not spe01

/ /
// .
ific "lly pro(rlded for

/

; | / /
(b) The terms of a power of appomtment in a manner that grants a beneficial

\,

Ny

e
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T Rz e

N «*NOTE: This language is from your proposed (b) (2) (B) an‘d’((C). Is it your

\3\ /" intention that these prohibitions may be overridden by the terms of the trust? Y
% ' {;,/ {
1 / “a‘ (8) A trust protector may not exercise any authority, ,p’ower, or discretion in a
,/""!J l\ ’l
/ manner that would create or expand any beneficial 1nterest power of appointment, |

/ 1.

right of W1thdrawal or right to receive trust property 4s a result of the exercise of a |

‘e

3 |
4 power of appomtment in favor of any of the followmg Q ;
R S —

o kA NOTE It is not clear to me What as a, ,result of the exercise of a power of

,,,,»»"‘appomtment” is intended to modify. Is it “may ; Bot exercise as a result of a power of

appomtment” or “that would create or expand, a,s a result of a power of appointment, any
. in favor of any of the followmg”? !

; beneficial 1nterest
g (a) The trust _protector, the trust protectors estate, the trust protector’s

5 /
creditors, or cred1tors of the trust protector s estate.

+«NOTE: How is thls intended’ to apply to a trust protector who is a committee of
persons? Is each member ‘of the commlttee a “trust protector”?

h 7
*:\ &

(b) An ancestor or descehdant of the trust protector who is not also related to

8 the settlor or the settlor’s spouse N
l f}
|

w2« NOTE: What doesr related” thean in this paragraph? Paragraph (c) specifically
includes related by marriage. I replaced ‘spouse of any such individual” with “the
- settlor’s spouse.’ Please et me know if the language is not consistent with your intent.

(¢) A person related to the trust protector by blood or marriage who is not also f

("

\

related to a descendant of the settlor or the settlor S spouse.

|

!

f

#=NOTE: ’Who is this category intended to capture who is not captured under par. \
1

(b)? I .
F . .
. \

|
?
/] ,,
‘l (d) Any o’fﬁcer, employee, or director of any “corporate trust protector or ! \
2 \

,

corporate trustee. AN
.
\,

£

s - ‘*NOTE What if a relative of the settlor or the settlor’s spou’se is also an employee

of a corporate trust protector or corporate trustee? For example,‘is a trust protector !

; \ prolﬁ1b1ted from exercising a power of appointment in favor of a descendant of the settlor \ \
Who is a teller at BMO or US Bank because the specific bank is appointed, a corporate trust -

\ protector‘? Should this include an exception for a person who is relatedltxo the settlor or 1 S
1

tlle settlor’s spouse” \‘t

S ;\and the setthI' N

| - A
\ , ,
' / (9) A trust protector is not sub_]ect to the d1rect10n of the settlo

/Q(; (M(llvl L\l (‘}J' cuﬂ Mé“ #y i ) E l’:‘ g /4

. pay not bring a cause of action against the trust protector. (X trust protector may
S / /\ \1 ﬂ%@f :)/ )
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1 cons'i\der the settlor’s goals, objectives, and philosophies in establishing the trust and *,

2 the trust\s structure when exercising the powers granted to the trust protector.
| Q (’“/l/ | ZQ ‘;{’Pk!%) {vé‘ .0 U\L{Eﬂ

i
3 | (10) A trustee or o;ther,f duciary,
‘? \ A Y 73 Sg i
4 jfrom the truStee or|@ther ﬁduc1ary taklng actlons that are cons1stent with a
} \ 0,,.}“/}////'{5 A f@ ”ri[ =
5 imodification of the trustee’s or @d@fpdwers authomty, or discretion as
t R QJ/L\Q Aans oty C‘. (acuxiﬁ“\j
6 fa result of the actlon\of a trust protector nless the trustee orm breaches ™ | \
{ |
7 ja duty owed for the exérmse of the power authorlty, or d1scret10n as modlﬁed by the |
o ' and awly dicecefin }é}/b **’Vj 3
8 trust protector. A trustee ©T other ﬁduc1ary ay refuse to act cons1s ently with a J
. ; oletedtin G fot dig
9 trust protector’s modlﬁcatlon 1f the trustee or . }ﬁm knows that the }
10 ; modlﬁcatlon is mamfestly contrary to the terms of the trust or would constétute a |
i . / VT /
] { / ," &t [I]
11 | serious’ breach of any fiduciary duty owed by the trust protector A trustee/e(

d o not lawe o
12 n / duty to monitor the conduct of the trust protector provide advice to or consult with

13 the trust protector, or commumcate W1th warn, or apprise any beneficiary
| :
14 | concerning instances in, Wthh the trustee Would or might have exercised the |
i ‘ OY%O s g ’/i"‘""” PHA Eir"'b‘z‘ 5" :

] % :
15 | trustee’s ewn. 1scret10n in a manuer different from the manner exercised by the trust

i r ’j .»" \.\ ’
16 | protector. i o N f i
17 r (11) A trustee shall prov1de to a trust protector, from the assets of the trust for
18 i thlCh a trust protector is actlng, reasonable compensatlon and relmbursement of the
3 /, §
P / '
19 {’ | reasonable costs and expenses incurred in determlmng Whether to carry out, and i 1n
{ / X“\ I ’
20 i\carrylng out the powers granted to the trust protector. hY4
‘( \ / ’ ‘d\!‘
\. /o #NOTE: Who determines is reasonable compensation? Should the trust protector
N be required to request compensatlon and reimbursement in order to trlgger the trustee S
f o’bhggtlon to pay the trust protector‘? [ I - \7
| , T “/" >
21 ,r') (12) A trustee shalerov1de to a trust protector, from the assets of the trust for | ‘
h /‘” B ( 7 rmt ;"m 4 J f‘ i
22 | - /Wthh the trust protector is actlng, reimbursement of Ma_sggahle c,ost and § "
a o he Cost

W of defending any claim made agalnst the trust
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=#+NOTE: What is the meamng \1\ enable as it modifies “request” in this
paragraph? Since the trustee/is only requirkd to provide information that the pertains

to the trust protector’s powérs, what wo d e an unreasonable request? If you are
gettmg at the reasonablenéss of the ti 'ng of he request, I think that is covered by
requiring the trustee to “p/romptly provide e” the mﬁg\)rmatlon Isit your intent that there

are types of requests that the trustee would be entitled to ignore as “unreasonable”? ;
S AN : |
fidentiality resitrlctlons with respect to a_trust
W /

(b) If a trustee i is, bound by co

1dentlahty restrlctlons before\)%e trustee prov1des the C

\
e

1nformat10n to the trust p’ Otector .
vfor breach of duty \
a

t that reheves a trust protector of hablht\f\

/

{used to be included in the trust 1nstrument by the trust protector is invalid as
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' n

1 /“an abuse of a fiduciary or confidential relationship unless the trust protector prove

~

J
|
2 | that the exculpatory term was fair under the circumstances existing at the/( ime the

e

3 trust instrument was executed and that its existence and contents weye adequately )
\
{
4 emmunicated to the settlor. : 7 ,_M,_.,,,-,xzﬂ/«f S
5 (15) Ifa person accepts an appointment to serve as a truét protector of a trust
\ "’
6 having its principal place of administration in this ﬁtate the person sulelts to the
as paoy el 1y 0], 6 201 (1
7 jurisdiction of the cour'ts of this state}wwh respect tp ‘matters involving the trust,
8 regardless of any term to the contrary in an agreement or instrument. /é’
_ P s
— A —
9 V (16) If a trust 1nstruk\7nt grants a tfust protector the power to direct ot d \
/ / f
10 [trustee’s or directing party’s ir vestment/de01s10ns distribution decisions, or other
JJ 1
11 | decisions of the trustee requlre\?i 1nfcarry1ng out the dutles of the trustee or the
\ e
e
12 dlrectlng party in admlnlsterlng’t e trust, the person’s exercise or nonexercise (?)f !
13 such power is subject to the prov1s1ons of s. 701.0808. ;
| w0 NOTE: The language you proj?ﬂed in your par. (m) could be interpreted to be ;
inconsistent with the definition of a trust: protector. The definition states that a trust !
protector is a person, who is expressly granted a power over the trust other than a power |
to direct the trustee’s investment. demsmns;\ distribution decisions, or other decisions
‘ 3 required to admirister the trust. Please rewevs;\the definition of trust protector and advise
] me how to proceed w%
! — e
14 / SECTION 100 701.09 (t1t1e) of the statutés is renumbered 853.34 (title). "
15 / SECTION 101. 701.09 (1) of the statutes is réiumbered 853.34 (1) and amended |
;.-';J . f .
16 | | toread: / . \ ; %
17 / Yo 853.34 (1) TESTAMENTARY TRANSFER TO TRUSTX OF ANOTHER. A transfer or% ‘
P , ' \ L
! | A . . . .
18 Lo appp'mtment by will shall not be held invalid because ‘}t is made to a trust created,!
| ‘e,\
19 i ‘on/to be created, under the will of another person if the WIH\Of such other person was
; {
20 f executed, or was last modified with respect to the terms of & such trust, prior to the

21 \ death of the person making the transfer or appointment and such other person’s will

22\ is admitted to probate prior to, or within 2 years after, the death of the person (rnaln"’ng
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@ SEcCTION 102. 701. 09/( (2) of the statutes é] enumbered 853. 34;{?2).
6 SeEcTION 103. 7 01 09 (3) (4) and (5) of the statutes are repealed. o
B o —————— =
o ‘**"NOTE Iassumed that you wanted me to repeals 701.09 (3), (4), and (5). Please \
T 'SECTION 104. Subchapter IX (title) of chapter 701 [precedes 701.0901] of the
8 statutes is created to read:
9 CHAPTER 701
10 SUBCHAPTER IX
11 INVESTMENT MANAGEMENT OF TRUSTS
12 SECTION 105 701.0901 of the statutes is created to read:
R
Oﬁ) 701.0901 @le IX, Section 901 > Application of the Wisconsin
14 Prudent Investor Act. Except as provided in this subchapter, the investment
15 management of the property of a trust is governed by ch. 881.
16 SEcCTION 106. 701. 0902 of the statutes is_ created to read:
- ———— 07
@ ~ 701.0902 ;@cle IX, Section 902 . KV Dlrected trust property. (1) A
18 directing party who has power over directed trust property shall do all of the
19 following: }Z
CZ/O) (a) Direct the} @trustee on the retention, purchase, sale, exchange,
21 tender, encumbrance, or any other investment transaction of the directed trust

22 property and the investment and reinvestment of principal and income.
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Q) (b) Direct the @é\gi;stee'évith respecﬁ to the management, control, and

2 voting powers, including voting proxies, of the directed trust property.
3 (¢) Select and determine reasonable compensation of one or more outside
4 investment advisors, managers, consultants, or counselors, which may include the

s \/f—ﬁQm
@ (excluded trustee, and delegate investment authority to them pursuant to the

6 investment delegation provisions under s. 881.01 (10). |
7 (d) Determine the frequency of and methodology for valuing directed trust
8 property and provide the value of property for which there is no readily available
/9 daily market v‘alue. Y. _7‘{3\14
@ 2) @E@g@ﬁuﬁee who has no power o‘}er directed trust property does not
11 have a duty to do an; of the following with respect to the directed trust property:
12 (a) Prepare or review investment policy statements.
13 (b) Perform investment or suitability reviews, inquiries, or investigations.
14 (¢) Determine or verify the value of directed trust property for which there is
15 no readily available daily market value.
16 (d) Monitor fhe conduct or investment performance of the directing party.
1(7 SECTION 107. 701.0903 of the statlfj;gs is created to read:
<1§ 7 01.0903\‘/1,Xrticle IX, Seqtign 9(")m§; gNonapplication of prudent investor
19 rule to life insurance contracts owned by trusts. (1) Notwithstanding s.
20 881.01, if a principal purpose of a trust is to hold a life insurance contract or to
21 purchase a life insurance contract from contributions made to the trust, a trustee of
22 the trust does not have a duty to do any of the following with respect to the
23 acquisition, retention, and ownership of a life insurance contract owned by the trust:
24 (a) Determine whether the life insurance contract is, or remains a proper

25 investment.
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(b) Investigate the financial strength or changes in the financial strength of the
life insurance company maintaining the life insurance contract.

(c) Determine Whether to exercise any policy option, right, or privilege
available under the life insurance contract.

(d) Diversify the life insurance contract relative to any other life insurance
contracts or any other assets of the trust.

(e) Inquire about or investigate the health or financial condition of an insured.

(f) Prevent the lapse of an underfunded life insurance contract if the trust doés
not receive contributions or hold other readily marketable trust assets to pay the life
insurance contract premiums.

(2) A trustee is not liable to a beneficiary or to any othér person for a loss that

arises because the trustee did not take an action specified in sub. (1).

e T _—
,,,,, ——#NOTE: This subsection provides protection to a trustee who does not undertake N
/any of the actions listed in sub. (1). It does not provide any protection for a trustee who -

\attempts to undertake an action listed in sub. (1), Is this consistent with ﬂxgunintezl}?j

(3) This section does not apply to a life insurance contract that is purchased
from an affiliate of the trustee, or with respect to any life insurance contract from
which the trustee or an affiliate receives a commission, unless the power to purchase
the life insurance contract has been delegated to another person and that other
person made the decision to purchase the life insurance contract from or through the
trustee or an affiliate.

(4) This section applies to a life insurance contract acquired, retained, or owned
by a trustee before, on, or after the effective date of this subsection .... [LRB inserts
date].

SECTION 108. 701.10 of the statutes is repealed.

]
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SECTiON 109. Subchapter X (title) of chapter 701 [precedes 701.1001] of the
statutes is created to read:
CHAPTER 701
SUBCHAPTER X
LIABILITY OF TRUSTEES AND RIGHTS
OF PERSONS DEALING WITH TRUSTEE
SECTION 110. 701.1001 of the statutes is created to read:

701.1001 mectlon 1001 — Remedles for breach of trust. (1 A

violation by a trustee of a duty the trustee owes to a beneficiary is a breach of trust.

(2) To remedy a breach of trust that has occurred or may occur, a court may do
any of the following:

(a) Compel the trustee to perform the trustee’s duties.

(b) Enjoin the trustee from committing a breach of trust.

(c) Compel the trustee to redress a breach of trust by paying money, restoring

property, or other means.

(d) Order a trustee to accoun’c.wq I //‘ﬂe?&/ % hee, A A %Ca#’/,f FM,ZZ,

”—T\j a0 ‘y}t‘b{%?‘pzm‘“@a-ﬂ}‘éﬂ
(e) Appoint aEpecia ﬁduc1ag;( having duties and authority ordered by the court

to take possession of the trust proberty and administer the trust.

63) Suspend the trustee.

(g) Remove the trustee as provided in s. 701.0706.

(h) Reduce the compensation of or deny compensation to the trustee.

(i) Subject to s. 701.1012, void an act of the trustee, impose a lien or a
constructive trust on trust property, or trace trust property wrongfully disposed of

and recover the property or its proceeds.
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SECTION 110

(G) Order any other appropriate relief, whether provided elsewhere in this
chapter, available at common law, or under equity principles.
SECTION 111. 701.1002 of the statutes is created to read:

preinarsase

701.1002 @htigleﬂz{wzm Section 1002 —/Damages for breach of trust;

liability of successor trustee. (1) A trustee who commits a breach of trust is liable
to an affected beneficiary for the greater of the following:

(a) The amount required to restore the value of the trust property and trust
distributions to what they would have been had the breach not occurred.

(b) The i)roﬁt the trustee made by reason of the breach.

(2) Except as otherwise provided in this subsection, if more than one trustee
is liable to a beneficiary for a breach of trust, a trustee is entitled to contribution from
the other trustee or trustees. A trustee is not entitled to contribution if the trustee
was substantially more at fault than another trustee or if the trustee committed the
breach of trust in bad faith or with reckless indifference to the purposes of the trust
or the interests of the beneficiary. A trustee who received a benefit from the breach
of trust is not entitled to contribution from another trustee to the extent of the benefit
received.

(3) A successor trustee is not liable for the acts and omissions of a former
P ot o v 0 rviissions o% c\/uj ehtve LWVQ PPW"*L&;\ o1 hewst pr

,,,,,,,,,, )g%ﬂ\@j:) O G‘il/ -(’% ‘6{% %’ng R i
trustee or/(@_e_llfldumary of the trus®” i o Rt PPy

SECTION 112. 701.1003 of the statutes is created to read:

701.1003 (g’fgﬁcle X, Sectlon 1003 ‘SDamages in absence of breach.

e s

s AT

Absent a breach of trust, a trustee is not liable to a beneficiary for a loss or
depreciation in the value of trust property or for not having made a profit.

SECTION 113. 701.1004 of the statutes is created to read:

o beatdy

e <Tee



