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Kuczenski, Tracy

From: " Elizabeth A. Heiner [lheiner@boardmahlawfirm.com]

Sent: Thursday, August 11, 2011 11:50 AM

To: Hurley, Peggy; Kuczenski, Tracy

Cc: ‘ victor.schultz@micorp.com; Wiensch, Adam J.; Christina Olson; Tuschen, Terry 'Cale Battles'
Subject: Wisconsin Trust Code: Articles 1 and 4

Attachments: 8-11-2011 Clean Copy of Article One (A1246634).DOCX; Clean Article Four dated 9-24-10 from
Phil Halley (A1233885).DOCX :

Hi Peggy and Tracy —

I (hopefully) have attached Articles 1 and 4 for the Wisconsin Trust Code. This means
- that you should now have Articles 1, 2, 3, 4, 5, 6, 7, and 10. S

Please feel free to call me if you have questions.
| have two initial questions for you: .

(1) The Study Group working on the Wisconsin Trust Code has prepared comments
to most of the sections in the various Articles. The intention is that the statutory
-text of the Wisconsin Trust Code is to be supplemented by the Study Group
comments. Do you have any suggestions on how best to accomplish this?

(2) Some of the existing sections of chapter 701 will be incorporated into the
Wisconsin Trust Code. For example, current Wis. Stat. sec. 701.065 (Debts of
decedents) should be incorporated into Article Five because it is not addressed
elsewhere in the Trust Code. However, the Study Group has not yet walked
through chapter 701 and determined what stays and what goes. Does this make
your job more difficult? Should determining what portions of current chapter 701
to retain be a priority for the Study Group? After we determine that a current
statute should be retained, does it make more sense for you to incorporate it into
the Wisconsin Trust Code or us?

The Wisconsin Trust Code Study Group is scheduled to meet again on Thursday,
August 18. Please let me know if you have any questions or suggestions to pass along.

Thanks for your help!

Liz

Elizabeth A. Heiner | -
Boardman, Suhr, Curry & Field LLP
P. O. Box 927

Madison, WI 53701-0927
Telephone: 608-283-1702
Fax: 608-283-1709

~ From: Hurley, Peggy [mailto:Peggy.Hurley@legis.wisconsin.gov]
Sent: Monday, August 01, 2011 10:38 AM

8/31/2011
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To: Elizabeth A. Heiner; Cale Battles

Cc: Kuczenski, Tracy; victor.schultz@micorp.com; Wiensch, Adam J.; Christina Olson; Tuschen, Terry
Subject: RE: Wisconsin Trust Code: Current Articles 2 ,3, 5, 6, 7, and 10

Liz and Cale,

| received your phone messages; thank you both for your prompt responses. Tracy Kuczenski will be the lead
drafter on this project. | will be out of the office the week of August 8; Tracy will be out of the office for most of

that week, but she will retum on the 12th. Tracy can be reached at (608) 266-9867. We look forward to working
with you all

Peggy

From: Elizabeth A. Heiner [mailto:lheiner@boardmanlawfirm.com]

Sent: Friday, July 29, 2011 4:06 PM

To: 'Cale Battles’; Hurley, Peggy

Cc: Kuczenski, Tracy, 'victor.schultz@micorp.com’; Wlensch Adam J.; 'Christina Olson’
Subject: RE: Wisconsin Trust Code: Current Art|cle52 3,5,6,7, and 10

Hi Peggy —

- Thank you for working on this project. Like Cale, | will be on vacation next week. | would be
happy to meet with you when | get back (8/8).

| am new to the UTC Study Committee — it is chaired by Victor Schultz and Adam Wiensch,
both of whom are located in Milwaukee. If possible, it would be helpful to have one or both of
them participate in the meeting. The next Wisconsin Trust Code Study Group meeting is
scheduled for Thursday, August 18 and | believe that Victor said he would be in Madison. _
Maybe we could schedule time with him then...but | would be happy to meet at an earlier time.

My understanding is that the Wisconsin version of the UTC will replace chapter 701. However,
| believe that portions of chapter 701 that are not addressed in the UTC but that the Committee
wants to retain, generally will be included in Article 12. Article 12, which will also include
effective dates, has not yet been drafted. (I hope Victor or Adam corrects me |f my
understandlng is not correct )

Most members of the UTC study group have been working on the new trust code for the past 5
" years. | have only been working on it for the past 3 months. ‘In an attempt to force myself to
understand the new code, | tried to compare the drafted Articles against current chapter 701. |
attach my comparison for your reference. It is crude and has not been vetted by anyone. |
don’t know if it will help you. Itis only a starting point.

| will give you a call when | return. | will also send you Articles One and Four at that time. If
you need them before 8/8, please e-mail Christina Olsen. | copied Christina in on this e-mail.

Good luck!

Liz

Elizabeth A. Heiner
Boardman, Suhr, Curry & Field LLP

1 8/31/2011 -
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- P. O. Box 927

Madison, WI. 53701-0927
Telephone: 608-283-1702
Fax: 608-283-1709

From: Cale Battles [mailto:cbattles@wisbar.org]

Sent: Friday, July 29, 2011 2:52 PM

To: 'Hurley, Peggy'

Cc: Kuczenski, Tracy; Elizabeth A. Heiner

Subject: FW: Wisconsin Trust Code: Current Artlcles 2,3,5,6,7,and 10

Peggy,

[ just left you a voicemail trying to explain where we are at with this project. | have also including Liz Heiner on
the e-mail. 1 am out of the office next week on vacation. If possible the best process might be to have a brief
conference call sometime in August with Liz and some our other study group members to explain where they
are at in the process. For your information | have attached aII of the e-mails from Liz and | believe Article 1 and
4 are forthcommg ‘

Thanks in advance for helping us forward this project.
" Cale
Mr. Battles,

| have received permission from Terry Tuschen to dlSCUSS with you the uniform law regarding the Wisconsin Trust
Code that you and your colleagues have forwarded fo his office. 1 or Tracy Kuczenski will be drafting this bill, and
we were hoping that one or both of us could talk with you so we can more clearly understand the drafts you have
submitted thus far. | cannot tell whether, in general, your goal is to amend Wisconsin law or replace it wholesale
with the newly created Trust Code and the new Code "meshes" with current law.

| understand there is a document (perhaps forwarded to you by Liz Heiner) that compares/contrasts the proposed
Wisconsin Trust Code with current chapter 71 of the Wisconsin Statutes. If you could forward that to me and
Tracy, | think we would find it very helpful. If there is a day/time that would work for you to get together with one
or both of us and with Mr. Tuschen, please let me know. [ will be leaving the office shortly, but Tracy and | will be
in all of next week; we look forward to working with you. -

Sincerely,

Peggy Hurley
Legislative Reference Bureau
608 266 8906 '

From: Elizabeth A. Heiner [mailto: Ihemer@boardmanlawﬂrm com]
“Sent: Friday, July 22, 2011 2:03 PM

To: Cale Battles

C¢: 'victor.schultz@micorp.com’; Wlensch Adam J.
" Subject: Wisconsin Trust Code: Current Articles 2,3, 5, 6, 7, and 10

Hi Cale —

The Wisconsin Study Group for the Uniform Trust Code asked me to contact you to arrange to

18/31/2011
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have a LRB d‘rafting at{orney begin drafting Wisconsin’s version of the Uniform Trust Code.

As we discussed, | am forwarding to you copies of Articles 2, 3, 5, 6, 7, and 10 of the
proposed Wisconsin Trust Code . | hope to forward to you Artlcles 1 and 4 next week. Please
let me know if you can’t open the documents.

Please let me know when a drafting attorney has been assigned. We have some questions for
the LRB regarding Wisconsin Study Group’s comments to the trust code.

- In addition, please e-mail me back to confirm that you received this. Many thanks.
Liz

Elizabeth A. Heiner

Boardman, Suhr, Curry & Field LLP
P. O. Box 927 A
Madison, WI 53701-0927
Telephone: 608-283-1702

Fax: 608-283-1709

From: Elizabeth A. Heiner

Sent: Friday, June 24, 2011 12:44 PM

To: 'victor.schultz@micorp.com'; 'awiensch@foley.com'; 'AECanellos@aol.com’; 'cprlebe@dkattorneys com’;
'Doug.Bames@firsteconnect.com’; 'Govan, J. Gardner'; 'mchamberlain@trustpointinc.com’; 'MShlIler@gklaw com’;
'peter.m.wolters@jpmorgan.com'; 'PHALLEY@whdlaw.com’; 'royfroemming@froemminglaw.com'; 'Randy S.
Nelson'; 'steve.r.white@jpmorgan.com’; 'susan.collins@micorp.com’; 'Christina Olson' :

Subject: Wisconsin Trust Code: Current Articles 2 ,3, 5, 6, 7, and 10

To Wisconsin Study Group —

At the June 17, 2011 meeting, the Study Group asked me to send all members copies of the
“Clean” and “Red-lined” Articles that are substantially complete. ’

I attach the following:

Article 2: Clean and Red-line Version
Article 3: Clean and Red-line Version
~ Article 5: Clean and Red-line Version
Article 6: Clean and Red-line Version
Article 7: Clean and Red-line Version
Article 10: Clean and Red-line Version

| do not-have current versions of Articles 4 and 8. Victor is refining Article 1.

Unfortunately, | do not have the ability to post the current copies of the artlcles to a FTP site
maintained by Boardman.

| was also asked to distributé a comparison of current chapter 701 to the Wisconsin Trust

Code that | prepared for my own reference. This is a work in process and | do not vouch for its
accuracy. It does point out that chapter 701 addresses issues not covered by the UTC. |

- 8/312011
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assume that the Wisconsin Study Group will review current chapter 701 and determine which
parts of it will be supplanted by the Wisconsin Trust Code and which parts should be retained.

Please let me k’now if you have any questions about the attachments.
Liz

Elizabeth A. Heiner

Boardman, Suhr, Curry & Field LLP
P. O. Box 927

‘Madison, WI 53701-0927
‘Telephone: 608-283-1702

Fax: 608-283-1709

IRS CIRCULAR 230 NOTICE: To ensure our compliance with certain U.S. Treasury Regulations, please be
advised that, unless expressly indicated otherwise, if this communication or any attachment to this communication
contains advice relating to any Federal tax issue, the advice is not intended or written to be used, and cannot be
used, by any person for the purpose of avoiding Federal tax penalties. If any of the advice was written to support
the promotion, marketing, or recommendation of any transaction or matter addressed within the meaning of
Internal Revenue Service Circular 230, you should seek advice based upon your particular circumstances from an
independent tax advisor.

IRS CIRCULAR 230 NOTICE: To ensure our compliance with certain U.S. Treasury Regulations, please be
advised that, unless expressly indicated otherwise, if this communication or any attachment to this communication
contains advice relating to any Federal tax issue, the advice is not intended or written to be used, and cannot be
used, by any person for the purpose of avoiding Federal tax penalties. If any of the advice was written to support
the promotlon marketing, or recommendation of any transaction or matter addressed within the meaning of
Internal Revenue Service Circular 230, you should seek advice based upon your partlcular circumstances from an
“independent tax advisor.

IRS CIRCULAR 230 NOTICE: To ensure our compliance with certain U.S. Treasury Regulations, please be
advised that, unless expressly indicated otherwise, if this communication or any attachment to this communication
contains advice relating to any Federal tax issue, the advice is not intended or written to be used, and cannot be
used, by any person for the purpose of avoiding Federal tax penalties. If any of the advice was written to support
the promotion, marketing, or recommendation of any transaction or matter addressed within the meaning of
Internal Revenue Service Circular 230 you should seek advice based upon your particular circumstances from an
independent tax advisor.

8/31/2011



Comparison of Current Chapter 701 to Wisconsin Trust Code

701.01 Definitions 103 Definitions

(1 Beneficiary 103(3)

(2) Charitable and Private trust : 103(4) for Charitable/no def of Private
3) Court None?

4) Property 103(17)

%) Settlor 103(20)

(6) Testamentary and Living 103(19) for Revocable/ none for test?
() Trust ’ 103(23) Terms of a trust

8) Trustee 103(27)

[Confirm that 103 replaces 701.01. My cites are off - Victor keeps changing Section 103.]

701.02 Purpose (any purpose) 404/105(3) - purpose must be lawful
[Confirm 404 replaces 701.02]

701.03 Passive trusts abolished ? 102 Scope.

[Confirm that 102(a) replaces 701.03. Do we need a reference to 706.08(4) as in current
701.037]

701.04 Purchase money result. trusts abolished ? Maybe 102(a)

(a) Cannot enforce purchase money resulting trust

. (b)Creditors may enforce a resulting trust

(c) Establish a constructive trust based upon fraud, etc.

[Someone needs to decide whether 701.04 is still necessary. UTC 102(a) says that the chapter
does not apply to resulting trust. Current 701.04 goes further - it says that the donor may not
enforce a purchase money resultmg trust.]

701.05 Title of Trustee, interest of benes

(1) Trustee takes title - UTC Cmt to 507
(2) Beneficiary's right to compel fiduciry duties ~ ?105(b)(2), 814(a)
(3) Settlors right to retained interest :

[Confirm whether we need any part of 701.05.]

701.06 Spendthrift Provisions 501-507 _

(1) Income Beneficiary , 502, 506 - although not specific to income

(2) Principal Beneficiary ~ 502, 506 although not specific to principal

(3) Disclaimer - 2 See UTC note to 502

(4) Child Support _ ~ 503(a) - verbatim

(5) Public Support 503(b)

(5m) Disabled Person 501(b)(2). 5()3(0) 103(24)

(6) Settlor as bene ' 505 :

(7) Subsequent mod of ct order ' 503(d), 505(b)(5)

(8) Exempt Assets ' 505(a)(2) - but is there a glitch for rev
trusts?

[Confirm that Sections 501- 507 replace 701.06. It appears to do so. Note:



e 701.06(5m) - Should there be some reference in Article 5 to Wis. Stat. §§ 46.215 or 46.22
as in current 701.06(Sm)? |

~ 701.065 Debts of a Decedent I assume that we need this somewhere.
(1) Limitations on claims '
(2) Effect of statute of limitations
(3) Claims of creditors without notice
(4) Satisfaction of Claim from other property
[Victor suggested that 701.065 be included in Article 5 Does it.need to be changed to

- accommodate the new provisions? The Study Group note to 604 says that 604(a)(2) was

changed to be consistent with 701.065.]

701.07 Living Trusts

(1) Validity , Does 401/402 cover it? |
(2) Eligibility to receive assets , Do we need this?
(3) Creditors' Rights 505(a)(1) -

[Someone should confirm whether we need 701.07.]

701.08 Transfers to Living trusts

(1). Validity and Effect Do we still need this? This keeps a rev trust out of
o _ probate and ignores order of execution of will/trust.
(2) Governing terms Do we need this? It allows a beneficiary form

v designating a rev trust as the beneficiary to be
effective even if trust is modified after the
beneficiary form was executed. Section 401 may
cover this: See UTC cmt.

(3) Disposition when no existing rev trust  ?
[Someone should confirm whether we need any of 701.08. In particular, do we need (3)
regarding the disposition of trust assets if a revocable trust has been revoked.

701.09 Transfers to Testamentary Trusts Testamentary Trusts are not defined in 103.
(1) Transfer to trust of another © :401 may cover this but look at 2year require
(2) Invalid testamentary transfer 22977

(3) Life insurance proceeds transferred to trust of 401, but part of this is procedural life
. insurance proceeds are not included in
~ probate if paid to testamentary trust
(4) Employee benefits transferred to trust 401, but part of this is procedural/EB
' proceeds are not included in probate if paid
. to testamentary trust '

(5) transfer of other property ” 401
[Someone should confirm whether we need parts of 701.09.]

701.10 Charitable trust -
(1) Validity 405



(2) Modification and Termination _ 413

(3) Enforcement/Notice to AG 413(a), 110(c)

(4) Def. of established char entity No longer applicable
[Someone should confirm that 701.10 has been replaced in full by Article 4. ]

701.105 Private Foundations. ?
[Confirm that the Study Group wants to retain these references to the IRC in the statute as a

safety valve.]

701.11 Honorary Trusts; cemetery trusts

(1) No human beneficiary, no trust 408/409 changes the law

(2) Cemetery trust - 409(2) - Although the comment says
' _ ‘ ' updating may be needed

(3) Capricious purpose, $5,000 uneconomic 409

[Confirm that 701.11 has been replaced in full by Article 4 (408 and 409). Is the $5,000 _
reference still appropriate? Who are the "successors in interest" under 409(4) and how does this
tie into 854.03 and 854.067].

- 701.115 Future Interest in Revocable Trust Howie Erlanger cross reference to 854.06
(1)(a) Def of Rev Trust 103(19)
(1)(b) Beneficiary's right is contingent on
Surviving the settlor ‘ ?
(2) Survivorship governed by 854.03 Does the Study Group want to retain this as

a cross-reference??

(3) Issue of Predeceasing bene’s rights 854.06 Does the Study Group want to retam this as
a cross-reference?

[Someone needs to conﬁrm whether we want to keep 1(b), (2) and (3). Note that when Prof.
Erlanger wrote 701.115, he had a parallel
definition of revocable in 854.01(3)]

701.12 Revocation , Modification and termination of Trusts with Consent of Settlor
(1) Settlor and beneficiaries can modify by consent 411(a)
(2) Representation: family benefit 303,304, 305
(3) termination according to trust terms 105(b), 410(d)?
[Confirm that 701.12 has been replaced in full by UTC. Note:
¢ Do we need a cross reference in 411(a) to 445.125(1)(a)2-4 (burial trusts) as in
701.12(1)?
e Have we lost authorization under the statute to modify a trust based upon family benefit?
See 701.12(2)]

701.13 Modification and termination of trusts by court action
(1) Anticipation of directed accumulation of income Do we want to add this? Or discuss in the .

comment?
(2) Application of principal to income bene Do we want to add this? Or at least comt
(3) Termination 414,411,412



(4) Marital deduction trust ‘ Shouldn't we keep this section? It protects
‘ the marital deduction.

(5) Charitable Trust Subs 2&3 don't apply If we do not have 701. 13(2) and (3), this is
. , , not applicable.
(6) Other applicable law , 410-14

- [Someone needs to go through this section closely to see if the Study Group wants to keep any of
these provisions.
- Do we want current (1) and (2)‘7 If not, do we discuss in the comments?
- e Does the Study Group want to maintain 701.12(4) in order to protect the marital
deduction? I think weneed it to protect the marital deduction.]

701.14 Circuit Court procedure in trust proceedings
(1) Commencement by trustee/Int pers & probate 410(b) who commence/203(a) procedures
Procedures apply. 4
(2) Notice 109 - but 109 does not reference 879.05.
' There are references through-out Article 4 to
- notice, but no specifics: should the
comment to 109(a) reference 701.14(2)? Do
’ : we still need this? ,

(3) Atty for person in military = - I could not find this in the UTC.
(4) Venue 204(c)
[Someone needs to confirm whether we need any of 701.14. Specifically:

e Do we need the specific notice requirements of 701.14(2) or is 109 sufficient? 4

e Do we need something specific for a person in the military or is 305 sufficient?]

. 701.15 Representation of others

(1) Power to create or extinguish ’ 302
(2) Guardian ad litem/virtual representation - 305
[Confirm that Article 3 replaces 701.15.]

701.16 Testamentary Trustees

(1) (a)Trustee named in will . N/A201(b) -
(b) Other original trustee 704.
(c) Special Trustee : 704(d)
 (d) Foreign Trustee - N/A201(b)
(2) Bond ' ’ 702(c)
(3) Inventory N/A 201(b)
(4) Annual Accounting N/A 201(b)
~ (5) Final Accounting N/A 201(b)
(6) Discharge N/A 201(b)

[Confirm that this section is not needed because testamentary trusts are no longer subject to court
oversight per 201(b).

e Do we need to change 856.29 [Letters of trust issued to trustee of testamentary trust?

e Do we need to delete the cross reference in 879.477]



701.17 Successor and added trustees
(1) Appointment of added trustee

(2) Appointment of special trustee

(3) Powers of successor trustee

(4) Powers of co-trustee

(5) Vesting of title of special trustee
[Confirm that UTC replaced 701.17]

701.18 Resignation and removal of trustees
(1) Resignation

(2) Removal

[Confirm that 705/706 has replaced 701.18

701.19 Powers of Trustees -
(1) Power to sell, mortgage or lease
(2) Court authorization of admlmstratlve action
(a)
(b)
(¢) trustee buy trust prop
(d) sell trustee's prop to trust -
"~ (3) When mandatory deemed d1scret10nary '
(4) continuation of a business by ct order
(5) formation of a business entity
(6) registration of securities in nominee
(7) proxy voting of stock
(9) joint trustees
(10) restriction on exercise of power
(11) protection of 3rd parties

704(c)
704(d)

103(27)

704(b)
? maybe 103(27)

705
706

816

802(b)

802(b)?

? maybe in 808

? 816(6)?7? No court order needed
?816(6) - can change the form of a biz
816(7)(B)

816(7)

703(a)

814 Check this closely

1012 : ®

‘[Someone needs to go through Article 8 and compare it against 701.19. T do not have the
Wisconsin version of Article 8. Carl Rasmussen thinks there are problems with the current
701.19(10). Maybe his concerns will be covered with the UTC?]

701.20

[T do not have the Wisconsin revised Principal and Income act to compare.]

(31) Limits on Liability

701.21 Income Payments and Accumulations

(1) Distribution of income (at least annually
if not otherwise stated)

(2) permitted accumulations

(3) charitable trust accumulation

(4) disposition of accumulated income

1005 -

?803 Duty of Impartiality

? maybe 808

[Confirm whether we want any of these provisions. I can't find them in the UTC.]

701.22 Distributions in kind by trustee: marital bequest
- [Confirm whether we need this provision. I did not find something comparable in the UTC.]



701.23 Removal of Trusts

(1) Removal to foreign jurisdiction ' N/A 201(b)

(2) Removal to this state 2027

[Confirm that 701.23 has been replaced by the UTC.]

701.24 Applicability ' to be worked out:

701.25 Applicability of general transfers Does the Study Group want to retain this as
‘of death provisions: ' ' a cross-reference? '

701.26 Disclaimers of nonprobate transfers Does the Study Group want to retain this as

a cross-reference?

FADOCS\WD\9999NSNUTC\A1211846.DOCX



WISCONSIN TRUST CODE
ARTICLE 1

GENERAL PROVISIONS AND DEFINITIONS.
SECTION 101. SHORT TITLE. This chapter may be cited as the Wisconsin Trust Code.

SECTION 102. SCOPE. This chapter applies to express trusts, charitable or noncharitable
trusts, testamentary or inter vivos trustssand other trusts created pursuant to a statute, judgment,
/ . .

or decree that requires the trust to be administered in the manner of an express trust. This
: : ary F the  hibwi
chapter does not apply t:{: ’ “(7

a. Constructive or resulting trustgy™” e

b. Guardianslﬁps[)”/@
c. Conservatorship@'” © Jder ;J« —
 d. Custodial arrangements pursuant to the Wisconsin Uniform Transfers to Minors Aclgor
‘Wisconsin Uniform Custodial T_rﬁst Acth* 0adl e —
e. Common trust or céllective investment funds;

f. Trusts created by a depository agreement with a financial institution;

g. Trust funds held for a business transaction, including an escrow or other security

arrangemént;
¥ _
Wj:\'( rz%(o (\J/ » h.‘ Voting trusts;
A ﬂJﬁr . . . . . . . .
C'M\ i. Funds maintained pursuant to court order in conjunction with a bankruptcy proceeding,

business liquidation-or class action lawsuit; -
j.  Trusts that are part of an employee benefit arrangement or an individual retirement

account;

6/16/2011



k. Trusts established under a qualified tuition savings program or education savings
: ' feden) elrphitn T

account; »
ICCOU. *&&‘\(%j;& 524
) ey
1. Trust accounts maintained on behalf of clients or customers by licensed service fdny ),\nm

professionals, including trust accounts maintained by attorneys and by real estate brokers;
Vades 5o
m. Endowment care funds established by cemetery authoritie){{ and

n. Any other arrangement under which a person is a nominee or escrowee for another.

SECTION 103. DEFINITIONS.

The following definitions apply to the Wisconsin Trust Code:

(1) “Action,” with respect to an act of a trﬁstee, includes a failure to act.

(2) “Ascertainable standard” méans a standard relating to an individual’s health,
education, support, or maintenance within the meaning of Section 2041(b)(1)(A) or 2514(c)(1) of
the Internal Revenue Code.

(3) “Beneficiary” means a person that:

(A) has a present or future beneficial interest in a trust, vested or contingent; or
(B) in a capacity other than that of trustee, trust protector or a directing party, holds a
power of appointment 0§er trust property. |

(4) “Charitable trust” means a trust, or portidn of a trust, created for a charitable purpose
described in subsection 405(a).

(5) “Conservator” means a persbn appointed by the court pursuant to Wisconsin statute
seétion 54.76. | |

(6) “Directed trust property” means all or any portion of the property of the trust that is
managed by a directing party ﬁnd for which the éxcluded trustee has no investment management

responsibility.

2 6/18/2011



@) “Dirécting party” means any party (other than the settlor) who pursuant to the trﬁst
instrument is given a power to direct or consent to specified actions éf the trusfee. ‘

(8) “Disabled individual” means an individual with a medically determined men;tal or
physical impairmeﬁt who meets one of the following tests:

(A) The individual reéeives Social Security, Supplemental Security Incdme, or
Medicaid benefits on the basis of .being a disabled individual as defined by such program; or
| (B) The individual"s impairment is of the type and severity that Wbuld qualify the
individual for Social Security, Supplemental Security Income, or Medicaid if the individual
applied and was ﬁnancially eligible, regardless of fhe person’s age, work record, aﬁd engagement
in substantial gainful activity.

(9). “BEnvironmental law” means a federal, state, or local law, rule, regulation, 6r
ordinance relating to protection of the environment.

~ (10) “Excluded trustee” means any trustee who. pursﬁant to the trust instrument is
excluded from exercising specified powers that are given to a directirig party, and who is directed
to act in accordance with the exercise of sﬁch powers by the directing party. If the trust
instrument provides that a_' trustee as to ohé or more specified matters is to act, omit action or
make decisions only with the cbnsent of a directing party, then such trustee is an excluded trustee '
with respecf to such spéciﬁed matters.

(11) “Guardian” means a person appointed by the court as guardian of the estate of a
minor or adult individual pui‘suant to Wisconsin statute section 54.10. The term does not include
a guardian ad litem or guardian of the person.

(12) “Incapacity” meaﬁs the inabﬂity to receive and evaluate information effecﬁvely or

to communicate decisions to such an extent that the individual lacks the capacity to manage his
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or her decisions. The trustee may rely on the written report of an examining physician in
| determining whether an individual is under incapacity.
(13) “Interésts of the beneﬁciariés” means the beneficial interests provided in the tenhs
of the trust.
(14) ;‘intemal Revenue Code” means the Internal Revenu¢ Code of 1986, as

amended, or such subsequent federal revenue law as may be in effect from time to time.

(15) “Jurisdiction,” with respect to a geographic area, includes a State or country. .
(16) “Person” means .an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, governnient; governmental subdivision,
~ agency, or instrumentality; public corporation, or any other legal or commercial entity.
(17) “Power of withdrawal” means a presently exercisable general power of appointment
. other than a péwer: (A). exercisable by a trustee and limited by an ascertainable standard; or (B)
“exercisable by another person only upon consent of the trustee or a person holding ari adverse
interest.
(18) “Property” méans anything that may be the subject éf ownership, whether real or
personal, legal or equitable, or any interest therein.
(19) “Qualified beneficiary” means a beneficiary who, on the date the beneficiary’s
qualification is determined:
(A) is a distributee or permissible distributee of trust income or brincipal;
(B) Without considering the existence or exercise of a power of appointment, would
be a distributee or permissible distributee of trust income or principal if the interests of the
distributees described in subparagraph (A) terminated on that date without causing the trust to

_terminate; or
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(C) without considéring the existence or exercise of a power of appointment, would
be a c_listributee or permissible distributee of trust income or principal if the trust terminated on
that date. |

(20) “Revocable,” as applied to a trust, means revocable By the settlor without the
éonsent of the trustee or a person holding an adverse interest regardless of whether the settlor has
the mental capacity fo do so.

(21) “Settlor” means a person, including a testator, whok creates, or contributes property.
to, a trust. If more than one person creates or contributes property to a trust, each person is a '
settlor of the portion of the trust property attributable to that person’s contribution except to thev
extent anothér person has the power to revoke the trust or withdraw that portion.

(22) “Spendthrift provision” méans a ferm of a trust Whiéh restrains either or both of a
voluntary or involuntary transfer of a beneficiary’s interest. |

(23) “State” means a State of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or 'any territory or iﬁsular possession subject to the jurisdiction of
the United Statés. The term includes an Indian tribe or baﬁd_reco gnized by federal law or
formally acknowledged by a State.”

(24) “Terms of a trust” means the manifestatioh of the settlor’s intent regarding atrust’s
provisions as expressed in the trust ihstrument or as may be established by other evidence that
would be admissible in a judicial proceeding.

(25) “Trust for a disabled individual” means any trust that is established for the
benefit of an individual Vﬁth a disability of any age who has a niedically determined

impairment, if the trust does not result in ineligibility for public assistance under ch. 49.
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(26) “Trust instrument” means an instrument executed by the settlor or an order of the
court that contains terms of the trust, and includes any amendmeﬁtséxecuted’ by the Settlof,
nonjudicial settlement agreements, and modifications by court order or as otherwise permitted by
statute. |

(27) "Trust protector”" means a person other than a settlor ora qualified beneficiary whose
appointment is provided for by the trust instrument or who is appointed by a court of competent
jurisdiction and whose powers are defined in sectién 818, but excludes a directing party.

(28) “Trustee” includes an original, additional, and successor trustee, and a cotrustee.

'SECTION 104. KNOWLEDGE.
(a) Subject to subsection (b), a person has knowledge of a fact if the person:
(1) bas actual knowledge of it;
(2) has received a notice ‘or notification of it; or
3) has reason to know the fact from all tHe facts and circumstances known to the
befson at the time in question.

(b) An organization that conducts activifies through employees has notice or knowledge
of a fact involving a trust only from the time the inférmatioh was received by anAemployee
having responsibility to act for the trust, or would have been receivéd by the employee if the
organization had exercised reasonable diligence. An organization exercises reasonable diligence
if it maintains reasonable routines for communica,ting significant information to the eﬁployee
having responsibility to act for the trust and there is reasonable compliance with the routines.
Reasonable diligence does not require an employee of the organization to communicaté
information unless the communication is part of the individual’s regular duties or the individual

knows a matter involving the trust would be materially affected by the information.
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SECTION 105. DEFAULT AND MANDATORY RULES.
(a) Except as otherwise provided in the terms of the trust, this chapter goVerns the duties
and powers of a trustee, relations among trustees, and thé righfs andiinterests of a beneficiary.
(b) The termé of a trust prevail over any provision of this chapter except:
(1) the requirements for creating a frust;
(2) the duty of a trustee to act in good faith and in accordance with the terms and
purposes of the trust instfument and the interests of the beneficiaries;
(3) the requirement that a trust and its terms be for the benefit of its beneficiaries,
and that the trust have a purpose that is lawful;
| (4) the power of the court to modify or terminate a trust under sections 410
through 416;
' (5) the effect of a spendthrift provision and the rights of certain creditors and }
assignees to reach a trust as provided in sections 501 through 507; -
(6) the power of the court under section 702;
(7N the power of the court under subsection 708(b) to adjust a trustee’s
compensation specified in the terms of the trust; o
(8) the effect of an exculpatory term under section 1008 ;
(9) the rights under sections 1010 through 1013 of a person other than a trustee or
beneficiary; |
(10) periods of limitation for commencing a judicial proceeding;
(11) the power of the court to take such action and exercise such jurisdiction as

may be necessary in the interests of justice;
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(12) the jurisdiction of the court and venue for commencing a proceeding as
pr‘oyided in sections 202, 203 and 204; and

(13) the jurisdiction of the court under subsections 807(d), 808(h) and 818(g).

SECTION 106. COMMON LAW OF TRUSTS; PRINCIPLES OF EQUITY.
The common law of trusts and principles of equity supplement this chapter, except to the extent

modified by this chapter or another statute of this State.

SECTION 107. GOVERNING LAW. The meaning and effeét of thf: terms of a trust aré
determined by:

(1) the law of thé jurisdiction designated in the trust instrument provided there 1s a
sufficient nexus to the designated jurisdiction at the time of the creaﬁon of the trust or during the
trust administration, including, but not limited to, the place of ¢§<ecution of the trust instrument,
the location of real property held by the trust or the residence or location of an office of the
settlor, trustee or any beneficiary; or

- (2) in the absence of a controlling designation in the trust instrument, the law 6f the

juﬁsdiction in which the settlor is domiciled when the trust becomes irrevocable; or

(3) in the event of a conflict in the determination of governing law between jurisdictions,

the law of the jurisdiction having the most significant relationship to the matter at issue.

SECTION 108. PRINCIPAL PLACE OF ADMINISTRATION.
(a) Without precluding other means for establishing a sufficient connection with the
designated jurisdiction, terms of a trust designating the principél place of administration are valid

and controlling if:
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(D étrustec’s principal place of business is located in or a trusfee is a resident of
the designated jurisdiction; | | |

(2) all or part of the administration occurs in the designated' jurisdictioﬁ; or

(3) the trust instrument designates the jurisdiction where fthe; settlor is domiciled at
the time the trust instrument is executed.

(b) A trustee shall administer the trust at a pIace appropriate to its purposes, its
administration, and the interests of the beneficiaries; provided, however, a trustee shall not be
required to transfer the trust’s principal place of administration to another state or to a
jurisdiction outside of the United States.

(c) Without precluding the right of the court to approve or disapprove a transfer, the -
trustee may transfer the trust’s‘principal plaée of administration to another State or to a
jurisdiction outside of the United States that is appropriate to the trust's purposes, its

. administration, and the inter_ésts of the beneficiaries.
~(d) The trustee shall nqtify the qualified beneficiaries of a proposed transfer of a trust’s

principal plaCe of administration not less than 30 days before initiating the traﬁSfef. The notice of
proposed transfer musf incl_ude:

(1 th¢ néme of the jurisdiction to which the principal place of administration is to
be transferred;

(2) the address and telephone number at the new location at which the trustee can
be Contacted;

(3) an explanation of the reasons for the proposed transfer;

(4) the date on which the proposed transfer is anticipated to occur; and
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(5) the dafe, not less than 30 days after the giving of the notice, by which the
qualified beneﬁciafy must notify the trustee of an objection to the pfoposed transfer.

(e) The authority of a tfustee to act under this section without court approval to transfer a
trust’s principal plé.ce of administration is suspended if a qualified beneﬁciafy commences a

judicial proceeding objecting to the proposed transfer on or before the dat¢ specified in the
notice. The suspension is effective until the judicial pro‘éeeding is resolved or WithdraWn.

() In connection with a: transfer of the trust’s principal place of administration, the trustee

- may transfer some or all of the trust property to a successor trustee designated in the terms of the
trust of appéinted pursuant to Sectioﬁ 704.

(g) Unless otherwise validly designated in the trust instrument, the principal place of
administration of a trlist is the trustee’s usual place of business or, if the trustee has no place of
business, the trustee’s residence. A corpofate’ trustee who has offices iﬁ multiple states and who
performs administrative functions for a particular trust in multiple states may designate the
principal place of administration by providing notice té the qualified benéﬁciaries. The
corporate trustee must have a nexus to the désignated jurisdiétion, including a trust office and the
performance of some administrative functions in that particular jurisdiction. The transfer of
sonie of fhe administrative functions of the corporate trustee to another state or states does not
transfer the place of administration as long as the corporate trustee maintains an office and
perforrns some administrative functions in the designated jurisdiction and the corporate trustee
does not transfer the place of administration pursuant to subsection (d). |

(h) The priﬁcipal place of adminisfration in the case of co-trustées is:

(1) The usual place of business of the qorporate trustee, if there is only one

corporate trustee; or
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(2) The usual place of business or residence of any of the co-trustees as agreed on
by the co-trustees.
(i) The law of the trust’s principal place of administration will govern administrative

matters.

SECTION 109. METHODS AND WAIVER OF NOTICE.

(a) Notice to a person under this chapter of the sending of a document to a person under
this chapter must be accomplished in a manner reasonably suitable under the circuﬁistances and
likely to result in receipt of the notice or document. Permissible methods of notice or for sending
a document include first-class mail, pefsenal delivery, delivery to the person’s last knowﬁ place
of residence or place of business, or a properly directed electronie niessage.

| (b) Notice otherwise required under this chapter or a document otherwise required to be
sent under this chapter need not be provided to a person whose identity or location is unknown vto
and not reasonably ascertainable by the trustee.

(c) Notice under this chapter or the sending of a decument under this chapter may be
waived by the person to be notified or sent the document.

(d) Notice of a judicial proceeding must be given as provided in the applicable rules of

civil procedure.

SECTION 110. OTHERS TREATED AS QUALIFIED BENEFICIARIES..
(a) A charitable organization that is (i) expressly designated to receive distributions under
the terms of a charitable trust and (ii) is not subj ectto a right of substitution by the settlor or by
any other party prior to the charitable organization beeoming a distributee or permissible

distributee of trust income or principal; has the rights of a qualified beneficiary under this chapter
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if the charitable organizatién, on the date 'fhe charitable organization’s qualification is being
determined: |
(1)isa distributge or permissible distributee of trust income or principal;

(2) would be a distributee or permissible distributee of trust income or principal upon
the termination of the interests of otherAdistributees or permissible distributees then receiving or
eligible to receive distributions; or

(3) would be a distributee or permissible distribufeé of trust income or principal if ‘the
trust terminated on that date.

(b) A person appointed to enfqrce a trust created for the care of an animal or anothér

noncharitable purpose as provided in Section 408 or 409 has the rights of a qualified beneficiary
| under this chapter .

(c) The attorney genefal of this State has the rights of a qualified beneficiary with res'pe.ct
to a charitable trust having its principal place of administration in this State only'when the |
charitable interest to be represented wouid qualify under subsection (a) But no charitable
organization has been éxpressly designated to receive distribution under the terms of a charitable

trust.

SECTION 111. NONJUDICIAL SETTLEMENT AGREEMENTS.
(a) For purposes_ of this section, the term “interested persons” means persons whose
consent would be required in ordef to achieve a binding settlement were the settlement to be
approved by the court. The rules of Article 3 (relating to representation) shall apply to the

determination of interested persons under this section.
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(b) Except as otherwise provided in subsection (c¢), interested persons may enter into a
binding nonjudicial settlement agreement, which shall havé the same effect as if approved by the
court, with respect to any matter iﬁvolving a trust.. |

(¢) A nonjudicial settlement agreement is valid only to the extent it includes terms and
-conditions that could be properly approved by the courtvor under the Wisconsin Trust Code or
other applicable law. -

(d) Matters tha‘; may be resolved by a nonjudicial settlement agreement include, but are
not limited to:

(1) the interpretation or construction of the terms of the trust;
'(2) the approval of a trustee’s report or accounting or Waiver'of the preparation of a
truétee’s report or accounting;
(3) direction to a trustee to perform or refrain from performing a particular aét or the
grant to a trustee of any necessary power;
(4) the resignétion or app'oiﬁtment of a trustee;
| (5) determination of a trustee’s compensation;
(6) transfer of a trust’s principal place of administratiori;
(7) liability or release from liability of a trustee for an action relatiﬁg to the trust;
(8) 'the cﬁteria for distribution to a beneficiary where the trustee ié given discretion;
(9) Resolving disputés arisiﬁg out of the administration or distribution of the trust;
(10) An investment action;
- (11) Appointment of a directing party under section 808;
(12) Appointment of a trust protector undef section 818; ‘and

(13) Any other matter concefning the administration of a trust.
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(¢) Any interested person may request the court to approve a nonjudicial settlement
agreement, to determine whether the representation as provided in Article 3 was adequate, and to
determine whether the agreement contains terms and conditions the court could have properly

approved.

SECTION 112. RULES OF CONSTRUCTION.

OMIT

FADOCS\WD\99999\59\UTC\A1246634.DOCX

14 | 6/18/2011



SECTION 201. ROLE OF COURT IN ADMINISTRATION OF TRUST.

(a) The court may intervene in the administration of a trust to the extent its jurisdiction is
invoked by an interested person or as provided by law. ' '

(b) A trust is not subject to continuing judicial supervision unless ordered by the court.

(¢) A judicial proceeding involving a trust may relate to any matter involving the trust’s
administration, including, but not limited to, a proceeding to:

(1) determine the validity of all or any 4pAart of a trust;
* (2) appoint or remove a trustee;

(3) appoint a representative or guardian ad litem as prdvided in s. [305] of this code,
whether or not any other judicial proceeding concerning the trust is pending;

(4) review a trustee’s fees;
(5) review and approve interim or final accounts;
(6) ascertain trust beneficiaries;

(7) determine the existence or nonexistence of any immunity, power, privilege, duty, or
right; : ' v

(8) request trustee instructions;
(9) obtain a declaratory judgment;
(10) seek reformation or other equitable relief with respect to any trust;

(11) determine any question arising in the administration or distribution of any trust,
including questions of construction of trust instruments; and

(12) determine any other matters involving trustees and beneficiaries.

SECTION 202. JURISDICTION OVER TRUSTEE AND BENEFICIARY.
(a) By accepting the trusteéship of a trust having its principal place of administration in this state
or by moving the principal place of administration to this state, the trustee submits personally to

the jurisdiction of the courts of this state regarding any matter involving the trust.

(b) With respect to their interests in the trust, the beneficiaries of a trust having its principal place
of administration in this state are subject to the jurisdiction of the courts of this state regarding
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any matter involving the trust. By accepting a distribution from such a trust, the recipient submits
personally to the jurisdiction of the courts of this state regarding any matter involving the trust.

(c) Notwithstanding any contractual provision or other agreement between the trustee and the
agent to the contrary, by accepting the delegation of a trust function from the trustee of a trust
administered in this state pursuant to s. 881.01(10) or otherwise, the agent submits personally to
the jurisdiction of the courts of this state regarding any matter involving the trust. -

(d) This section does not preclude other methods of obtaining jurisdiction over a trustee,
beneficiary, or other person receiving property from the trust.

SECTION 203. SUBJECT-MATTER JURISDICTION.

(a) The circuit court assigned to exercise probate jurisdiction shall have exclusive jurisdiction of
proceedings in this state brought by a trustee or beneficiary concerning the administration of a
trust. Except as otherwise provided in this code, and as applicable, the probate procedure
described in ch. 879 governing circuit courts shall apply to such proceedings. '

(b) This section does not preclude judicial or nonjudicial alternative dispute resolution,
including, but not limited to, nonjudicial settlement agreements described in s. [111] of this code.

SECTION 204. VENUE.

(a) Except as otherwise provided in subsection (b), venue for a judicial proceeding involving a
trust is in the county of this state in which the trust’s principal place of administration is or will
be located and, if the trust is a testamentary trust and the decedent’s estate is not yet closed, in
the county in which the decedent’s estate is being administered.

(b) If a trust has no trustee, venue for a judicial proceeding for the appointment of a trustee isin a
county of this state in which a beneficiary resides, in a county in which any trust property is
located, in a county in which the holder of trust property maintains an office, and if the trustis a
testamentary trust and the decedent’s estate is not yet closed, in the county in which the
decedent’s estate is being administered.

(¢) Venue for a judicial proceeding involving a trust shall be further governed by ss. 801.50
through 801.62, as applicable, and such proceeding shall be regarded as a civil action for that

purpose. :
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| | ARTICLE 3
REPRESENTATION |

SECTION 301. REPRESENTATION: BASIC EFFECT. |

(a) Notice, information, accountings, or reports given to a person who may represent and bind
another person under this article serve as a substitute for and have the same effect as notice,
information, accountings, or reports given directly to the other person.

(b) The consent of a person who may represent and bind another person under this article is
binding on the person represented unless the person represented objects to the representation by

notifying the trustee or the representative in writing before the consent would otherwise have
become effective.

(c) Except as otherWise provided in Sections 411 and 602, a person who under this article may

represent a settlor who lacks capacity, may receive notice and may give a binding consent on
the settlor’s behalf. :

(d) A settlor may not represent and bind a beneficiary under this article with respect to the
termination or modification of a trust under Section 411(a). '

(e) A trustee is not liable for giving notice, information, accountings, or repotts to a beneficiary
who is represented by another person under this section and nothing in this section prohibits the
trustee from giving notice, information, accountings, or reports to the person represented.

SECTION 302. REPRESENTATION BY HOLDER OF GENERAL
TESTAMENTARY POWER OF APPOINTMENT. ’

To the extent there is no conflict of interest between the holder of a general testamentary power
of appointment and the persons represented with respect to the particular question or dispute,
the holder may represent and bind persons whose interests, as permissible appointees, takers in
default, or otherwise, are subject to the power. ’

SECTION 303. REPRESENTATION BY FIDUCIARIES AND PARENTS.

To the extent there is no conflict of interest between the representative and the person
represented or among those being represented with respect to a particular question or dispute:

(1) a conservator may represent and bind the estate that the conservator controls;

(2) a guardian of the estate may represent and bind the ward and a guardian of the person may
represent and bind the ward if a guardian of the estate of the ward has not been appointed;
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(3) an agent having authority to act with respect to the particular question or dispute may
represent and bind the principal;

(4) a trustee may represent and bind the beneficiaries of the trust, except as to matters relating
to the administration or distribution of the trust;

(5) a personal representative of a decedent’s estate may represent and bind persons interested in
the estate, except as to matters relating to the administration or distribution of the estate; and

(6) a parent may represent and bind the parent’s minor or unborn child. If a disagreement arises
between parents seeking to represent the same minor child or unborn issue:

a. The parent who isa beneficiary of the trust that is the subject of the representation is entitled
to represent the minor child or unborn issue;

b. If both parents are beneficiaries of the trust that is the subject of the representation, the parent
who is a related to the settlor (other than by reason of being married to the other parent) is
entitled to represent the minor child or unborn issue;

" ¢. If neither parent is a beneficiary of the trust that is the subject of the representation, subject to
subsection 301(d), the parent who is the settlor of the trust that is the subject of the
representation is entitled to represent the minor child or unborn issue; or

d. If neither parent is a beneficiary or settlor of the trust that is the subject of the representation,
the parent who is a related to the settlor (other than by reason of being married to the other
parent) is entitled to represent the minor child or unborn issue.

(7) The order in which the representatives are listed above sets forth the priority each such
representative has relative to the others. ‘

(8) If there is no one permitted to act under Sections (1) - (6), or if all of the people entitled to
act under Sections (1) - (6) have declined to act, the trustees may appoint a representative to act.

SECTION 304. REPRESENTATION BY PERSON HAVING SUBSTANTIALLY
IDENTICAL INTEREST. '

Unless otherwise represented with respect to a particular question or dispute, a minor,
incapacitated, or unborn individual, or a person whose identity or location is unknown and not
reasonably ascertainable, may be represented by and bound by another having a substantially
identical interest with respect to the particular question or dispute, but only to the extent there is
no conflict of interest between the representative and the person represented with respect to th
particular question or dispute.

SECTION 305. APPOINTMENT OF REPRESENTATIVE.
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(a) If the court determines that an interest is not represented under this article, or that the
otherwise available representation might be inadequate, the court may appoint a representative
or guardian ad litem to receive notice, give consent, and otherwise represent, bind, and act on-
behalf of a minor, incapacitated, or unborn individual, or a person whose identity or location is
unknown. A representative or guardian ad litem may be appointed to represent several persons
or interests. . '

(b) A representative or guardian ad litem may act on behalf of the individual represented with
respect to any matter arising under this Wisconsin Trust Code, whether or not a judicial

proceeding concerning the trust is pending.

(c) In making decisions, a representative or guardian ad litem may consider general benefit
accruing to the living members of the individual’s family.
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ARTICLE 4
CREATION, VALIDITY, MODIFICATION,A
AND TERMINATION OF TRUST
SECTION 401. METHODS OF CREATING TRUST.

A ‘Frust may be created by:

(15 transfer of property to another person as trustee during the settlor’s lifetime of by wﬂl
or other disposition taking effect upon the settlor’s death; |

(2) declaration by the owner of property that the owner holds identifiable pfoperty as
trustee or d’eclaration by any person who intends to create a trust with the expectation that
property of the person or others will be transferred to the trust;

3) exe;rcise of a power of appointment in fa{for ofa trusfee;

(4) a court puréuant to its statutory or equitable powers;

(5) abguardian or co'nserv.ator acting with authority of the court, a representative payee, an
agent ‘or an attorney in fact under a power of attorney that expressly grants authority to create the
trust; or. ‘

(6) such other means authorized by steitute, regulation, common law, or other provis'ion

having the effect of law

SECTION 402. REQUIREMENTS FOR CREATION.
(a) A trust is created only if: -
(1) the settlor of the trust has capacity as defined in sub (d) to create the trﬁst, ﬁnless the
trust is created by court order or by ‘an agenf, guardian, conservator, or representative payee with

authority to act;



(2) the settlor under Section 401 indicates an intention to create the trust, or a
statute, regulation, common law, other provision having the effect of law, judgment, or
decree creates or authorizes the creation of a trust;

(3) the trust has a definite beneﬁcia.ry oris:

(A) a charitable trust;
(B) a trust for the care of an animal, as provided in Section 408; or
(C)atrustfora nonchaﬁtable purpose, as provided in Section 409;
(4) the trustee has duties to pérform; and |
(5) the same person is not the sole trustee and so.le beneficiary.
(b) A beneficiary is definite if the beneficiary can be ascertained now or in the future..
(c) A power in a trustee, trust prote;:tor, of other person designated‘in the trust instrument
bto select a beneficiary from an indefinite class is valid. If the power is not exércised
within a reasonable time, the power fails and the property subject to the power passés to
the persons who would have taken the property had the power not been conferred.

(d) Capacity required to create a trust is the same as the capacity to make a will.

SECTION 403. TRUSTS CREATED IN OTHER JURISDICTIONS. A trust not created by
| will is validly created if its creation complies with the law of the jurisdiction in which tﬁe trust
instrument was executed, orAthe law of the jurisdiction in which, ét the time of creation:
(1) the settlor was domiciled, had a place of abode, or was a national;

(2) atrustee was domiciled or had a place of business; or

(3) any trust property was located.



SECTION 404. TRUST PURPOSES.
A trust may be created only to the extent its purposes are lawful and possible to achieve. A trust
and its terms must be for the benefit of its beneficiaries or for a noncharitable but otherwise valid

purpose as described in section 409.

SECTION 405. CHARITABLE PURPOSES; ENFORCEMENT.

(a) A charitable trust may be created for the relief of poverty, the advancement of education
or feligion, the. promotion of health, governmental or municipal purposes, or othef purposes the
achievemént of which is beneﬁcial to the community.

(b) If the tefms of a charitable trust do not indicaté a particular charitable purpose or
beneficiary, or designate persons or procedures for selecting charitable purposes or beneficiaries,
the court may select one or more charitable purposes or beneficiaries. The selection must be
consistent with the settlor’s intention to the extent it can be ascertained. |

(c) The settlor of a charitable trust or his or her designees, whether identified within or
without the terms of the trust, or a charitable entity named in the governiﬁg insfrument, or the
attoméy general, or a cotrustee, or sﬁch other person the cburt determines to have sufficient

interest, among others, may maintain a proceeding to enforce the trust.

SECTION 406. CREATION OF TRUST INDUCED BY FRAUD, DURESS, OR UNDUE
INFLUENCE. A trustis void, in wholev or in part, to the extent its creation was induced by

fraud, duress or undue influence.



SECTION 407. EVIDENCE OF ORAL TRUST. Except as required by a statute other than
this Wisconsin Trust Code, a trust need not be evidenced by a trust instrument, but the creation

of an oral trust and its terms may be established only by clear and convincing evidence.

- SECTION 408. TRUST FOR CARE OFVANIMAL.

(a) A trust may Be creatéd to provide for the care of an animal alive during the settlor’s
lifetime, The trust terminates upon the death of the animal or, if the trust was created to provide
for the care of more than one animal alive during the settlor’s lifetime, upon the death of the last
surviving animal. |

(b) A trusf authorized by this section may be enforced by a person appointed in thé terms of
the trust or, if no person is so appointed, by a person appointed by the court. A person having ar;
interest in the welfare of the animal may request the court to appoint a person to enforce the trust
or to remove a person appointed. |

(c) Property of a trust authorized by this section may be applied only to its intended use,
except to the extent the court determines that the value of the trust property exceeds the amount
required for the intended use. Except as otherwise provided in the terms of the trust, property not .

required for the intended use must be distributed to the settlof, if then living, otilerwise to the

settlor’s successors in interest.



SECTION 409. NONCHARITABLE TRUST WITHOUT ASCERTAINABLE
BENEFICIARY. Except as otherwise provided in Section 408 or by another statute, the
following rules apply:

(1) A trust may be created for a noncharitable purposé without a definite or definitely
ascertéinable beneficiary or for“a‘noncharitable but otherwise valid purpose to be selected by the
trustee.

(2)_ A trust méy be created for maintaining, kee'pingvin repair and preserving any grave, tomb,
monunient, gravestone or any cemetery. Any cemetery company, association or corporation may
receive property in trust for any of those purposes and apply the income from fhe trust to the |
purpose stated in the creating instrument. |

(3) A trust authorized by this section may be enforced by a person appointed in the terms of
the trust or, if no person is so appointed, by é person appointed by the court.

4) Property of a trust authorized by this section may be applied only to its intended use,
except to the extent the court determinés that the value of thé trust property exceeds the amount
required for the intended use. Except as otherwise provided in the terms of the trust, property not
required for the intended use must be distributed to the settlor, if then living, otherwise to the

settlor’s successors in interest.

- SECTION 410. MODIFICATION OR TERMINATION OF TRUST; PROCEEDINGS

 FOR APPROVAL OR DISAPPROVAL.

(a) In addition to the methods of termination prescribed by Sections 411 through 414, a trust
terminates to the extent the trust is revoked or expires pursuant to its terms, no purpose of the
. trust remains to be achieved, or the purposes of the trust have become unlawful or impossible to

achieve,



(b) A proceeding to approve or disapprove a proposed modification or términation under
Sections 411 through 416, or trust combination or division under Section 417, may be -
commenced by a trustee or beneﬁciary, and a proceeding to approve or disapprove a proposéd
modification or termination under Section 41 1 may be commenced by the settlor. The settlor of a
charitable trust may maintain ei proceeding to modify the trust under Section 413. A trustee has
" “no standing to oppose a proposed modification or termination commenced under subsection
- 411(a).
(c) A trustee may not be compelled by a modification or termination under this section or
sections 411 through 416 or by any other statute or legal or equitabie doctrine to make
: distributions to or for any beneﬁciary of a trust for an individual with a disability or to terminate
the trilst, dilring the lifetime of such disabled individual. A court may modify the terms of a trust
for an individual with a disability with retroactive effect or reform the terms of such trust to
achieve the settlor’s objective or, if because of circumstances not anticipated by the settlor, to
otherwise further the purposes of the trust so that it does not result in the disabled individual’s
ineligibility for public assistance.

| (d) Sections 410 through 418 are ni)t applicable to a conversion of é trust to ei unitmst under
Wis. Stat. 5. 701.20(4g). |

(e) Sections 410 through 418 are subject to s. 445.125 (1) (a) 2. to 4.

SECTION 411. MODIFICATION OR TERMINATION OF NONCHARITABLE
IRREVOCABLE TRUST BY CONSENT.

(a) A noncharitable irrevocablé trlist may be mo‘diﬁe.d or terminated, with or without court
~ approval, upon consent of the settlor and all beneﬁi:iaries, even if the modification or termination

is inconsistent with a material purpose of the trust A settlor’s power to consent to a trust’s



modification or termination may be exercised by an agent under a power of attorney only to the
extent expressly aufhorized by the power of attorney or the terms of the trust; by the settlor’s

| guardian with the approval of the court supervising the guardianship if an agent is not so -
authorizéd; or by the settlor’s conservator with the approval of the court supervising the
conservatorship if an agent is ndt so authorized and a guardian has not beeﬁ appointed.

(b) A noncharitable irrevocable trust may be terminated upon consent of all of the
beneficiaries if the. court concludes that continuance of the trust is not necessary to achieve any
material purpose of the trust. A noncharitable irrevocable trust may be modiﬁed upon consent of
all of the beneficiaries if .tﬁe court concludes that modification is not inconsistent with a material
purposé of the trust.

(c) A spendthrift proviéion in the terms of the vtrust is not presumed té constitufé a material
purpose of the trqst; provided, however, a court may not compel a benéﬁciary to c‘on}sent toa
mddiﬁcation or termination to satisfy a creditor Qf the beneficiary.

(d) Upon termination of a trust under subsection (a) or (b), the trustee shéll distribute the trust
property as agfeed by the beneficiaries.

(e) If not all of the beneﬁciarieé consent to a proposed modification or termination of the

trust under subsection (a) or (b), the modification or termination may be approved by the court if
the court is satisﬁed that:
(1) if all of the beneficiaries héd consénted, the trust could have been modified or
terminated under this section; and | |
(2) the interests of a beneficiary who does not consent will be adec'iuately protected.‘
b(ﬂ The settlof, if living and not under incapacity, Shall receive notice of a proceeding under

this section.



SECTION 412. MODIFICATION OR TERMINATION BECAUSE OF
UNANTICIPATED CIRCUMSTANCES OR INABILITY TO ADMINISTER TRUST
EFFECTIVELY.

(a) The court may modify the adminiétrative or dispositive terms of a trust or terminate the
trust if, because of circumstances not anticipated by the settlor, modification or términation will
| further the purpbses of the trust. To the extent practicable, the modification must be made in
accordance with the seftlor’s probable intention.

(b) The court may modify the administrative terms of a trust if continuation of tﬁe trust on its
existing terms would be 1mpract1cablevor wasteful or impair the trust’s admlmstra‘uon

(c) Upon termination of a trust under this sectlon the trustee shall distribute the trust property
in a manner consistent with the purposes of the trust.

(d) The settlor, if living and not under incapacity, shall receive notice of a proceeding uhdef

this section.

. SECTION 413. CY PRES.

(a) Except as otherwise provided in subsection (b); if a particular charitable purpose becomes
_ unlawful, impracticable, impossible to achieve, or wasteful:
(1) the trust does not fail, in whole or in part;
(2) the trust property does not revert to the settloerr'the settlor’s successors in interest;
and
3) fhe court may apply cy pres to modify or terminate the trust by dirgcting that the trust
property be applied or distribﬁted, in whole or in part, in a manner consistent with the setﬂor’s

charitable purposes. In determining the alternative plan for disposition of the property, the court



shall také into account current and future community needs in thé general field of éharity within
which the original charitable purpose falls, other charitable interest of the settlor, the amount of |
principal and income available under the trust and other relevant factors. A person with standiné
to enforcé the terms of a charitable trust under section 405 has étanding to commence a
proceeding under this subsection (a)(3), and every person with standing Shall receive notice of a

: prbceeding hereunder.‘ The attorney general is a necessary party in eﬂl proceedings under this
subsection (a)(3). |

b A pfovision in the terms of a charitable trust that would reéult in distributiOn of the trust -
property to a noncharitable béneﬁéiary prévaﬂs over the power of the court under subsegtion (a)
to apply cy pres to modify or terminate the trust only if, when the provision takes effect the trus‘;
property is to revert to the settlor and the settlor is still living.

(c) It is the purpose of this subsection to broadeh the po'wer»of the courts ﬁ) make _chaﬁtable |
gifts more effective. In any sitpatidn not expressly covered the court shaﬂ 1ibéra11y apply the cy.
pres doctrine.

(d) The settlor, if living and not under incapacity, shall receive notice of a proceeding under

this section.

SECTION 414. MODIFICATION OR TERMINATION OF UNECQNOMIC TRUST.

(a) Aftgr notice to the qualified beneﬁciariés, the trustee of a trust éonsisting of trust property
having a total value less than $100,000 may terminate the trust if the ’u_’ustée cOncludes that the
: Vélue of the trust property is insufficient to justify the cbst of administration. The amount
“$100,000” in the preceding sentence (“applicable figure™) shall bé adjusted on the fifth
anniversary of the year of enactment of this section? and every five years thereafter, based on

changes in the cost of living as follows:



| (1) January 1 vof the year of enactment of this section shall be the base year'.

(2) The base reference number shall be the Consumer Price Index — All Urban
Consumers published by the Bureau of Labor Statistics of the United States Department of Labor
(“CPI-U’) in effect on January 1 of the year of enactmén’t of this section.

(3) The adjustment reference number shall be the CPI-U in effect on January 1 of the year
in which an adjustment is to be made in apcordance with subsection (a).

(4) The revised applicable figure shall be determined Ey first calculating the percentage
change between the b“ase reference number and the adjustment reference number for thé year iﬁ
which an adjustment must be made; and second by' applying such percentage change to increase
or decrease the figure “100,000” to determine the new applicable figure in subsection (a).

(b) The.court may modify or terminate a trust or remove the trustee and appoint a different
trustee if it determines that the value of the trust property is insufficient to justify the cost of
administration even if the trust property has a total Valué in éxceés of the amount described in
- subsection (a).

(c) Upon termination of a frust under this section, the ’trustee shall distribute the trust property
in a manner consistent with the purposes of the trust.

(d) This section does hot apply to an easement for conservation or preservation.

(e) The settlor, if ﬁvihg and not under incapacity, shall receive notice of a proceeding under

this section.

SECTION 415. REFORMATION TO CORRECT MISTAKES. The court may reform the
terms of a truét, even if unambiguous, to conform the terms to the settlor’s intent if it is proved

by clear and convincing evidence that both the settlor’s intent and the terms of the trust were



affected by a mistake of fact or law, whether in expression or inducement. The settlor, if living

and not under incapacity, shall receive notice of a proceeding under this section.

SECTION 416. MODIFICATION TO ACHIEVE SETTLOR'S TAX OBJECTIVES. ‘To
achieve the settlbr’s tax objectives, the court may modify the terms of a trust in a manner that is |
not contrary to the settlor’s probable intent. The court may provide that the modification has N
retroactive effect. The settlor, if living and not under incapacity,- shali receive notice of a

proceeding under this section.

SECTION 417. COMBINATION AND DIVISION OF TRUSTS.

(a) After notice to the qualified beneficiaries, a trustee may combine two or more trusts info a
single trust or divide a trust into two or more separate trusts, if the result doesvnot impair rights of
- any beneficiary or adversely affect achievement of the purposes of the trusts or trust, as the case
may be.

(b) Subject to the terms of the trust, the trustee may take into consideration differences in
federal tax attributes and other pértinent factors in administering the trust property of ariy ‘
separate account or tfust, in making applicable tax elections, and in making distribiltions. A
separate trust created by severance must bé treated as a separate trust for all purposes from the
date on which the severance is effective. The effective date of the severance may be retroactive
toa daté before the date on which the trustee exercises such power.

(o) If the trustee combines two or more trusts into a single trust, the trustee shallv identify

which trust is deemed to be the Surviving trust.

- Section 418. Trustee’s Power to Appoint Assets to New Trust



(a)  Definitions. In this section;

1) The "first trust” means the tr.ustv whose principal is appointed pﬁrsuant té the
power granted under subsection (b).

(2) .The "second trust" means the trust (ér trusts) to which principal is appointed
under subsection (b).

(3) The words “absolute power” refer to a power to invade trust assets for the benefit
of one or more beneficiaries that is ndt limited to specific or ascertainable purposes, such as
health, education, maintenance, and support, whether or not the term "absolute" is used. A -poWer
to invade priﬁcipal for purposes such as best interests, welfare, comfort, or happiness shall
constitute an absolute power not limited to specific or ascertainable purposes.

(4)  The words “standard” or “standards” when used with reference to the basis upon
which a decision is made by a trustee to invade income or principal meaﬁs authority other than
absolute power. |
(b)  Power to appoint. Except as otherwise provided in this secﬁon, a trustee who has the
poWer under the terms of the first trust to invade the principal of the first trust for the benefit of a
beneficiary who is eiigible or entitled to the incoine of the first trust (dr entitled to an annuity or
unitrust payment from the first trust), whether or not the trustee has absolute power to invade
principal and whether or not there is a current need to invade principal under the terms of the
first trust, may exercise such power by appointing part or all of the assets of the first trust in
favor of a trustee of a second trust under a trust instrument the same as or other than that

goveming the first trust if the exercise of such power —



(1) does not reduce any fixed income, annuity or unitfust interest of a beneficiary;

(2) results in the trustee of the second trust having the power to invade the income or
principal of the second trust under a standard that is no less restrictive than the standard as set
forth in the first trust (except as otherwise provided under subs. (d)(10) and (d)(11) of this

section); and

(3) s in favor of the beneficiaries of the first trust; provided, however, and subj ect to
sub. (1) above, if the power to invade principal of the first trusf graﬁts the trustee absolute power
and the trustee has full discretion to determine who among a class of beneficiaries may receive
distributions, the beneficiaries of the second trust may include less thaﬁ all of the beneficiaries of -

the first trust.

(©) Limitations on exercise of power. The power under subsection (b) may not be

‘exercised by a trustee —

(1 if the trust instrument creating the first trust expressly prohibits exercise of such
power by .specific reference to this section or reference to the term “decanting” or words of

similar import.

(2) . where any contribution to the first trust qualified for a marital or charitable

deduction for federal income, gift, or estate tax purposes under the Internal Revenue Code and



the second trust contains any provision which, if included in the first trust, would have prevented
the first trust from qualifying for such deduction or would have reduced the amount of such

deduction.

(3)  who has a beneficial interest in the first trust (unless the secbnd trust is one
described in subs. (d)(10) or (d)(11) and the trustee’s only beneﬁciél interest in the first trﬁst is as
a remainder beneficiary); however, the‘disqualiﬁcation of such trustee shall not preclude such
power from being exercised By a co-trustee or co-trustees even where the tefms of the ﬁrsf trust,
applicablé law or other circumstances would otherwise require the unanimous action of the

trustees of the first trust.

(4)  if such exercise would impair the withdrawal rights of a beneficiary of the first
trust where such Withdrawal rights were granted to such benéﬁciary ina nianner desigﬁe’d to
allow contributions subject to such withdrawal rights to qualify for the gift tax annual exclusion
or if the terms of'the secorici trust would prevent additions to the second trust from qualifying for

the gift tax annual exclusion if the terms of the first trust would allow additioné to so qualify.

(5)  if such exercise would violate any perpetuities period governing the first trust or

impair a trustee’s power of alienation with respect to trust assets.

(6)  if'the assets of the first trust are subject to a presently exercisable power of
withdrawal held by a trust beneficiary who is the only trust beneficiary to whom, or for the -

benefit of whom, the trustee has authority to make distributions.



(7)

if such exercise would impair the essential purpose of a trust for an individual

with a disability.

(d) Permissible terms of second trust. Subject to the limitations of this section, the trust

instrument of the second trust may provide for terms intended to achieve one or more of the

following purposes (though the following list is not exclusive):

)

)

®3)

“4)

)

- (6)

correcting drafting errors

clarifying potentially ambiguous terms of the first trust -

changing ages of distribution to bene'ﬁciariesv

extending trust duration

making distributions of incéme mandatory rather th@ discretionary

in the case of a first trust over which the trustee has absolute power with respect

to invasion of income or principal, adding standards governing invasion of income or principal

(7)

granting general or special powers of appointment



) including as beneficiaries one or more persons who are or will become members

of a class described in the first trust

©) adding provisions to protect the interests of one or more beneficiaries, including

without limitation provisions to protect beneficiaries from self-destructive behavior

(10) changing the terms of the trust applicable to a beneficiary who is ah individual
with a disability, regardless of whether the first trust includes standards for distribution, where
the purpose of such éhange is to allow such beneficiary to qualify (or continue to be qualified) to

receive benefits under a government program -

(11D proViding for transfer of trust assets to a commﬁnity trust, meaning a master trust
that is established and managed by a nonprofit organization that maintains sub-accounts for

individual beneficiaries that meet the definition of a trust for an individual with a disability

(12) modifying investment provisions, including without limitation those relating to

permissible investments, use of investment advisors, or self-dealing transactions

(13)  changing present or future trustees, including defining the method by which

trustees or co-trustees may be appointed or removed and replaced

(14)  providing for appointment of a trust protector and defining the powers of such

trust protector



}(1 5) changing the trust situs

(16) changing the law govérning the trust

(17)  allowing for division of or merger of trusts

(18) adding or modifying trustee or trust protector exculpatory prgvisions

(19)  changing other administrative provisions which the trustee believes will provide

for more effective and efficient administration of the trust

'(20)  including provisions to obtain desirable tax treatment or to avoid adverse tax
consequences, including without limitation provisions relating to grantor trust status under

Internal Revenue Code Sections 671 et seq.

Notwithstanding the foregoing, the trust instrument of the second trust may not provide
for terms that impair vested property rights of a beneficiary of the first trust. In the case of any
term of the second trust that would reduce the potential liability of a trustee (such as one
adopting or expanding aﬁ exculpatory provis.ion relating to trustees), a trustee of the first trust
who would benefit from the adoption of such term in the second trust must abstain from the
consideration of and the adopﬁon of such term, and such term may be considered and adopted

only by such other trustees of the first trust who would not so benefit.



(e) Procedut"al matters.

(1)  The exercise of é power' to invade principal under subsection (b) shall be by an
instrument in writing, signed and acknowledged by the trustee, and filed with tne records of the
- first trust.

(2) The trustee shall give netice to all qualified beneficiaries of the first trust at least
30 days prior to the effective date of the trustee's eXercise ef the trustee's power to invade
principal pursnant to subsection(b), of the manner in which the trustee intends to exercise the
power. A copy of the prop‘osed instrument exercising the power shall satisfy the trustee's notice A
obligation under this subsection. If all qualified beneficiaries Waive the notice period by signed
Written instrument delivered to the trustee, the trustee's power to invade principal shall be
exercisable immediately (but waiver of the notice period shall not constitute consent to the
exercise of the power by a beneficiary waiving notice). The trustee's notice under this subsecti_on
shall not limit the right of any beneficiary to object to the exercise of the trustee's power to
invade principal except as provided in other applicable provisions of this Wisconsin Trust Code.

3) The trustee may, at the trustee’s option, petition the court to approve a ptoposed
exercise of the power under subsection (‘_b) by giving notice to 511 qualified beneﬁeiaries of the
first trust. Suchnoticeshall include the proposed effective date of the exercise of the power and
the manner in which the trustee intends to exercise the power. A copy of the proposed instrument
‘exercising the power (including the effective'date) shall satisfy the trustee's notice obligation
under this sub. (3) of this subsection (e).

@4  In determining whether to grant or deny a petition under sub. (3) of this
subsection (e), the court shall consider the following factors:

a. The purpose of the proposed exercise of the power under subsection (b);



b. The reasons for ény objection made by a beneficiary;
c. Any changes in circumstances océurring since the creation of the first
trust; and
d. - The probable intent of the settlor in creating the first trust and whéther the
proposed exercise of the power under subsection (b) will further such intent.
The couft may consider éxtr-insic evidence in evaluating the abbve factors. Inthe case ofa trusf
with respect to which the trustee has absolute power to iﬁvade principal, the fact that a
beneficiary of the ﬁr‘st trust will not be a beneficiary of ‘;he second trust (or will have a lesser
be’neﬁciai interest) shall not be a sufficient basis alone té deny a trustee’s petition. The
dé_termination of the court to grant or deny the petition in whole orin part éhall be a matter of
discretion with the court.
(5)  The settlor, if living, shall receive notice of the proposed exercise of the power
under subsection (b) and of a petition filed pursuant to sub. (3). |
® | Miscellaneous provisions..
¢ | - This section applies to a trust governed by the laws'bf this state, including a trust
whose situs is transferred to this sfate. |
2) * The exercise of the power under subsection (b) is deemed to be the exercise of a
special (as opposed to a general) power of appointment.
(3)  The power under subsection (b) may be exercised even thougﬁ the first trust
includes a spendthrift. clause or a provision that pfohibits amendment or revocation of the trust.
(4)  Nothing in this section is intended to creéte or imply a duty to exercise the power
under subsection (b), and no inference of impropriety shall be made as a result of a trustee not

exercising the power under subsection (b).



(5) The provisions of this section shall not be construed to abridge the right of any
trustee who has a power of invasion to appoint prépérty in further trust that arises under the
terms of the first trust or under any other section of this articlé or under another provision of law
or under common law.

| (6) Subsection (b) shall ﬁot apply to trusts déscribed in s. 445.125.

(7) The appointment of all of the assets comprising the principal of the first trust in
favor of the second trust shall be deemed to include subsequently discovered assets otherwise
belonging to the first trust and undistributed principal paid to or acquired by fhe ﬁrst‘trust |
subsequent to the appointment in favor of the second trust.

(8) The appointment of part but not all of the assets comprising the principal of the
first trust in favor of tﬁe second trust shall not include subsequently discovered assets belonging
to the first trust and principal paid tolor acquired by the first trust subsequent to the appointment

" in favor of the second trust; such assets shall remain thé assets of the first trust.

¢) If the beneficiaries of the first trust are defined, in whole or in part, as a class of
persons, for purposes of this section such class shall include any person who falls within the
class of persons after the di‘stributi'on to the second trust.

(10)  In exercising the power grantéd under this section, the trustees shall Vconsider tﬁe
setﬂor’s probable iri;tent.

(11) No trﬁstee eXercising the power under subsection (b) shall be liable to any
‘beneficiary uniess such beneﬁciary can prove that the trustee, in exercising the power, did not éct

in good faith.

FADOCS\WD\99999\SO\UTC\A1233885.DOCK



