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—— , SECTION 43
Cetite | o
SECTION 43. Subchapter V/of chapter 701 [precedes 701.0501] of the statutes
aumps ‘ i
ey

| SUBCHAPTER V | od,. RN
vefura
CREDITOR’S CLAIMS; SPENDTHRIFT/AND DISCRETIONARY TRUSTS

SECTION 44. 701.0501 of the statutes is created to read:

~ 701.0501 Article@, Section 501 - Rights of beneficiary’s creditor or
assignee. (1) (a) Except as provided in par.l (b), to the extent a beneficiary’s
interest is not protected by a spendthrift prov151on the court may authorlze a

an
judgment creditor or/{asmgnee of the beneficiary to reach the beneficiary’s interest by

- attachment of pfesent or future distributions to or for the benefit of the beneficiary

or other means. The court may limit the award to such relief as is appropriate under
the circumstances.

==+ NOTE: Can only a portion of a beneficiary’s interest be protected by a spendthrift
provision? If not, 'm not sure what “to the extent” means as it is used here. I would
recommend i'ewrltmg this intro as either “Except as provided in par. (b), ifa beneflclary s
interest . . .” or “Except as provided in par. (b), a beneficiary’s 1nterest that is not .
Please adv1se See also the note following sub. (2) below.

(b) This subsection shall not apply to a trust for a dlsabled individual.

(2) A trustee shall have no liability to any creditor of a beneficiary for any
distributions made to or for the benefit of the beneficiary to the extent any of the
following apply:

«+*NOTE: The use of the phrase “to the extent” implies that a portion (but not all)

of a beneficiary’s interest may be protected by a spendthrift provision. Is that the case?

Ifnot, I believe it would be cleaner ifthis introductory language read “A trustee shall have

no liability to any creditor. .. if any of the following apply:” This is particularly true given

that the phrase “to the extent” doesn’t seem appropriate as an intro to “The trust is a trust

for a disabled individual,” which is more black and white (either the trust is or is not a

trust for a disabled individual). Please advise.

(a) The beneficiary’s interest is protected by a spendthrift provision.
(b) The trust is a trust for a disabled individual.

SECTION 45. 701.0502 of the statutes is created to read:
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@ | SECTION 45
. |

701.0502 Articlé@, Section 502 - Spendthrift provision. (1) Aspendthrift

\’\“ provision is valid only if all of the following apply:
A (a) The provisioﬁ restrains either a Voluntéry or an involuntary transfer, or
E both, of a beneficiary’s interest. | |
\‘F\i (b) One of the following applies:

1. The beneficiary is other than the settlor.
2. The trust is a trust for a disabled individual.

(2) A term of a trust providing that the interest of a beneficiary is held subject

~toa spendthrift frust, or words of similar import, is sufficient to restrain both

‘\\-— 10 voluntary and involuntary transfer of the beneficiary’s interest.

\O #+NOTE: Should this say “held subject to a spendthrlft provision. . . (rather than

& “held subject to a spendthrlft rust )? Also, could you pr0v1de other examples of “words

'\\; . of similar import™?

y A v .
{.% 11 (3) A beneficiary may not transfer an interest in a trust in violation of a valid
(P v

12 spendthrift provision and, except as otherwise provided in this subchapter, a creditor

13 or assignee of the beneficiary may not attach, garnish, execute on, or otherwisereach
14 the interest or a distribution by the trustee before its receipt by the beneficiary.

15 (4) Real property or tangible personal property that is owned by the trust but

ot 5015 \

—
(o)

that is made available for a beneficiary’s occupancy or use in éccordance with the
17 trustee’sbauthority under the ti'ust instrument shall not be considefed to have been
18 vdistributed by the trustee or received by the beﬁeficiary for purposes of allowing a
19 creditor or assignee of the b.eneficiary to reach the property.
20 SECTION 46. 701.0503 of the statutes is created to read:
@ 701.0503 Artlcle B, Section 503 - Exceptions to spendthrift provision.
22 ‘(1) CLAIMS FOR CHILD SUPPORT. Notwithstanding any prox}ision in the creating
(@ ‘ 70 0502, upon application of a person havmg avalid order directing

nd
ﬁvoo’;w fh stan ﬁwm\/
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SECTION 46
~N
:\\ 1 a beneficiary to make payment for support of the beneficiary’s child, a court may do
'\\ 2 any of the following:
\ T—“ | (a) Ifthe beneficiary is entitled to receive income of principal under the trust,

‘ . the
@ order the trustee to satisfy part or all of the claim out of part or all of/ payments of

5 income or principal as they are due, presently or in the future.

6 - (b) In the case of a beneficiary under a discretionary trust, ‘order the trustee to

2

Y

\N

-S ﬁﬂz b,

\3 @ satisfy part or all of the claim out of part or all offfuture payments of income or

: \(@ principal which are de pursuant to the exercise of the trustee’s discretion in

9 favdr of such beneficiary. QV«A " Q~}-~w‘t %)4 Sbe " r:ﬁ{ 9

(2) CL??E’@S;;PORT. Notwithstanding any provision in the creating

instrument 6 s. 701.0502, and except as provided in sub. (3), if the settlor is legally

obligated to pay for the public support of a beneficiary under s. 46.10, 49.345, or

301.12 or the benef1c1ary is legally obligated to pay for the beneflc1arys public
Cor support o

support or furmshed e beneﬁ ary’s spouse or minor child under s. 46, 10,

49.345, or 301.12, upon apphcatlon by the appropriate state department or county

official, a court may do any of the following:

Toset®™ G~ ./? (be Jore Meke)

#+*NOTE: I am confused by that portion of this subsection that reads “. . . or the
. beneficiary is legally obligated to pay for the beneficiary’s public support . . .” Should the
first occurrence of beneficiary be settlor? If yes, then this language (but not that portion fzceit
of the subsection relating to the beneficiary’s spouse or minor child) fno, r Cla\ﬂ'%’
I don’t understand how a beneficiary can be legally obligated to pay for his or her own
support. Please advise.

dv « (,.Ae.s

17 (a) If such beneficiary is entitled to receive income or principal under the trust,
@ order the trustee to satisfy part or all of the liability out of part or all o%-{;?reflents of |

19 income or principal as they are due, presently or in the future,

20 : (b) 1. Except as provided in subd. 2., in the case of a beneficiary'under a

21 discretionary trust, order the trustee to satisfy part or all of the liability out of part
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SECTION 46

an >/ ) q
or all O%ure payments of income or principal which are e pursuant to the

exercise of the trustee’s discretion in favor of such beneficiary.

2. In the case of a beneficiary under a discretionary trust who is a settlor or a

spouse or minor child of the settlor, order the trustee to satisfy part or all of the

liability without regard to whether the trustee has then exercised or may thereafter
exercise the trustee’s discretion in favor of the beneficiary. |
* (8) TRUST FOR A DISABLED INDIVIDUAL. Sub‘séction (2) does not apply to any trust

for a disabled individual. |

4) SUBSEQUENT MODIFICATION OF COURT’S ORDER. Any order entered by a court
under sub. (1) or (2) may be modified upon application of an interested person.

****NOTE: 1 changed “is subject to modification” to “may be modifiéd”. Okay?
(5) EXEMPT ASSETS. Assets of a trust, to the extent they are exempt from claims

of creditors under other statutes, shall not be subje_ct to sub. (1) or (2).

++NOTE: Can the phrase “Assets of a trust, to the extent they are exempt from
claims...” be changed to the simpler, more concise “Assets of a trust exempt from

i,

claims...”? :

SECTION 47. 701.0504 of the statutes is created to read:

701.0504 Article @, Section 504 - Discretionary trusts; effect of
standai‘d‘. (1) For purposes of this chapter, and except as provided in sub. (3), a
beneficiary’s interest in a trust that is subject to the trustee’s discretion does not
constitute an interest in property or an enforceable right even if the discretion is

expressed in the form of a standard of distribution or the beneficiary is then serving

as sole trustee or coftrustee.

AN
=+NOTE: Please confirm that “this chapter,” as used in this subsection, refers to
the entirety of Chapter 701.
(2) Except as provided in this chapter, a creditor or other claimant may not

attach present or future distributions from such an interest or right, obtain an order
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'SECTION 47
1 from a court forcing the judicial sale of the interest or compelling the trustee to make
2 . distributions, or reach the interest or right by any other means, even if the trustee.

3 has abused the trustee’s discretion.

s=+sNOTE: Please confirm that “this chapter,” as used in this subsection, refers to
the entirety of Chapter 701.

+#=+NOTE: Does the phrase “distributions from such an interest or right...” refer
back to the “interest in property or an enforceable right” described in sub. (1)? If so,
because this is a new and separate subsection, the word “such right” doesn’t really work.
Ineed to either use the phrase “interest in property or an enforceable right” again or refer
to “the interest or right described in sub. (1).” Your preference? If not, what interest or
right is being addressed in this subsection?

(8) Subsections (1) and (2) shall not apply if a beneficiary is acting as sole

4
5 trustee of a trust for his or her benefit and his or her discretion to make distributions
6 to such beneficiary is not limited by an ascertainable standard or the consent of a
7 party holding; an adverse interest to the beneficiary.

= NOTE: I'm not sure why the phrase “distributions to such beneficiary” is used
here. Can I substitute “distributions to himself or herself” in its place?
8 (4) (a) Except as provided in par. (b), this section does not limit the right of a
9 | béneficiary to maintain a judicial pr’dceeding against a trustee for an abuse of
10 - discretion or failure to comply with a standard for distribution.
11 - (b) .The right of a beneficiary described in par. (a) may not be exercised by a
12 creditor for the beneficiary. |
#++NOTE: Should this read “creditor o_f'the‘ben'eficiary” (rather than “creditor for
the beneficiary”)? ~ '
13 - SECTION 48. 701.0505 of the statutes is created to read:

@ , 701.0505 Article (§ Section 505 - Creditor’s claim against settlor. (1)
15 (a) Whether or not the terms of a trust include a spendthrift provision and except
16 as provided in>par. (b), the following rules apply to claims of a settlor’s creditors:

17 1. During the lifetime of the settlor, the property of a revocable trust is subject

18 to claims of the settlor’s creditors.
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2. With respect to an irre\focable trust that is not a trust for a.' disabled
individual, upon application of a Judgment creditor of the settlor, the court may, if the
terms of the trust instrument require or authorlze the trustee to make payments of

~income or principal to or for the settlor, order the trustee to satisfy part or all of the
judgment out of part or all of the payments of income or principal as they are due,
presently or in the future, or Which are payable in the trustee’s discretion. If a trust
has more than one settlor, the amount the judgment creditor of a particular settlor

may reach may not exceed the settlor’s interest in the portion of the trust attributable

© 0 =9 & ot N o N

to that settlor’s contribution.

10 3. After the death of a settlor, and subject to the settlor’s right to direct the
11 source from which liabilities will be paid, the property of a trust that was revocable
12 at fhe settlor’s deafh is subject to claims of the settlor’s creditors, costs of
13 administration of the settlor’s. eétate, the expenses of the settlor’s funeral and
14 disposal of remains, and statutory allowances to a surviving spouse and children to
15 the extent the settior’s probate estate is inadequate to satisfy those claims, costs,
16 expenses, and allowances.

17 (b) The rules under par. (a) do not apply to assefs of a trust exémpt from claims
18 of creditors under other statutes.

=#=NOTE: The language proposed for this section read: “Assets of a trust, to the

extent they are exempt from claims of creditors under other statutes, shall not be subject
to this [sub. (1})” Because sub. (1) establishes certain rules, I have revised this
j paragraph (b) to@Fovidedthat the rules outlined in par. (a) do not apply to the identified

assets; please review t]ns paragraph carefully to ensure that this transposition works.
. 7/ cc;{«
s NOTE: Are there certain identifiable statutes that make assets of a trust exempt
from claims of creditors that should be cross-referenced here?

19 (2) For purposés of this section, all of the following apply:

=+ NOTE: I'm not sure what “for purposes of this section” means with respect to the
listed items that follow. That is, the list of scenarios doesn’t really seem to have any
connection to the rights of a creditor and, it would seem, could occur regardless of whether
a creditor has a claim against a trust. Am I missing something?
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(a) During the period the power may be exercised, the holder of a power of

Wlthdrawal is treated in the same manner as the settlor of a revocable trust to the

For Aot moadterp wio
does S Aue crrest o{f/H»e

#»++NOTE: What does “treated in the same @atiey” mean hé¢re? Would it be Mean 2
appropriate to say “the holder of a power of withdrawal has the same gower as the settlor And
of a revocable trust to the extent of the property subject to the power”?{Ho I need to specify
what it is that limits the timd during which a power of withdrawal may be exercised?

£y
pere

extent of the property subject to the power.

(b) A beneficiary of a trust shall not be considered a settlor solely because of a
lapse, waiver, or release of any of the following:

1. A power described under par. (c).

2. The beneficiary’s right to withdraw part of the trust property, provided the
value of the property affected by the lapse, waiver, or release in any year does not

exceed the greater of the following:

=++NOTE: I replaced “to the extent that” with “provided”. Okay?

. a. The amount referenced in section '204.1 (b) (2) er 2514 (e) of the Internal

Revenue Code

: ‘ Q
b. The amount referenced in section 2508 (b) of the Internal Re‘venue Cod
r each individual other than the beneficiary who makes a transfer to the trust
or who is deemed to make a transfer to the trust pursuant to an election to split gifts
under/é/eetioh 2513 (a) of the Internal Revenue Code
- (c) A beneficiary of a trust is not a settlor, has not made a voluntary or
involuntary transfer of the beneficiary’s interest in the trust, or does not have the
power to make a Volﬁntary or involuntary trlansfer'of the beneficiary’s interest in the

trust solely because the beneficiary holds, exercises, or allows in any capacity, any

 of the following: | ‘,w % «

#+*NOTE: Should the occurrence of the Word “or” that precedes “does not have the
power . be replaced with “and™? .

l! ﬁ ,/¢4¢ ; /g( '\ i’ —_-
i)y R s

‘ - '//"*‘ | i 4 e OV\(J?/ C( "

2
l J/ .
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1. A presently exercisable power to consume, invade, appropriate, or distribute
property to or for the benefit of the beneficiary if the power is any of the following:
a. Exercisable only with the consent of another person holding an interest

adverse to the beneficiary’s interest.

b. Limited by an ascertainable standard such as health educatlon su@w '

(or mmof the beneficiary.

ﬁ 2. A presently exercisable power to appoint any property of the trust to or for

the benefit of a pérson other than the beneficiary, a creditor of the beneficiary, the
beneficiary’s estate, or a creditor of the beneficiary’s estate.

3. A testamentary power of appomtment

4. A presently exercisable right described in sub. (2) (b)

(d) A beneficiary of a trust is not asettlor solely because the beneficiary is
entitled to nondiscretio_nary distributions from the trust.

(e) Any order entered by a court under this section is subject to modification
upon application of an ihterested persoil. |

SECTION 49. 701.0506 of the statutes is created to read:

701.0506 Article V, Section 506 - Overdue distribution. (1) In this
section, “mandatory distribution” means a distribution of income or principal which
the trusteeis requixfed to make to a beneficiary under the terms of the trust, including
a distribution upon termination of the trust. “Mandatory distribution” does not
include a distribution subject to the exercise of the trustee’s discretion even if any of
the following apply: o

(a) The discretion is expressed in the form of a standard of distribution.

(b) The terms of the trust authorizing a distribution couple language of

discretion with language of direction.
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| (2) Whether or not a trust contains a spendthrift provision, a creditor or

assignee of a beneficiary may reach a mandatory distfibutioﬁ of income or principal,
including a distribution upon termination of the trust, if the trustee has not made
the distribution to the benéficiary within éx reasonable time after the desigﬁated
distribution date. |

SECTION 50. 701.0507 of the statutes is created to read:

701.0507 Article V, Section 507 - Personal obligations of trustee. Trust
propérty is not subject to personal obligations of the trustee, even if the trustee
becomes insolvent or bankrupt. |

(title) |
SECTION 51. Subchapter V%)?c'hapter 701 [precedes 701.0601] of the statutes

. is created to read: - uso
D

CHAPTER Fole— Fitle:fexty,

. 4RTICLEVI
13 SupcrtAPTER. REVOCABLE TRUSTS

SECTION 52. 7V01.0601 of the statutes is created to read: |

701.0601 Article VI, Section 601 - Capacity of settlor of revocable trust.
The capacity required to create, amend, revoke, or add property to a revocablé trust,
or to direct the actions of the trustee of a revocable trust, is the same as that required
to make a will.

SECTION 53. 701.0602 of the statutes is created to read:

701.0602 Article VI, Section 602 - Revocation or amendment of
revocable trust. (1) Unless the terms of a trust expi“essly provide that the trust
is irrevocable, the settlor may revoke or amend the trust. This subsection does not
app.ly to a trust created under an instrument exeéuted before the effective date of this

subsection &y [LRB inserts date].

P,
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SECTION 53

(2) If a revocable trust is created or funded by more than one settlor, all of the

“following apply:

(a) To the extent the trust consists of marital or community property, the trust

may be revoked by either spouse acting alone but may be amended only by joint

~ action of both spouses.

(b) To the extent the trust consists of property other than marital or community
property, ea;:h settlor may revoke or amend the trust with regard to the portion of
the‘trust propefty attributable to that éettlor’s contribution.

(¢) Upon the revocation or amendment Qf the trust by fewer than all of the
'sevttlors, the trﬁstee shall promptly notify the other settlors of the revocation or
amendment. |

| (3) A settlor may revoke or amend a revocable trust by any of the following
means: |

(a) By substantial compliance with a method provided in the terms of the trust.

(b) If the térms bf the trust do not prox}ide a method, by any of the following
means:

1. Alater will or codicil that expressly refers to the trust or spécifically devises
prbperty that Wouid otherwise have passed according to the terms of the trust.

2. Any other method manifesting clear and convinciﬁg evidence of the séttlor’s
intent.

(4) Upon revocation of a revocéble trust, the trustee shail transfer the trust
pfoperty as the settlor directs. I—Idwever, with respect to marital or cbmmunity
property, the trustee shall tfansfér the property to both spouses as marital or

community property unless the governing instrument specifically states otherwise.
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SECTION 53

(5) A settlor’s powers with respect to revocation, ameiidment, or distribution
of trust property may be exercised by an agent under a pbwer of attorney only to the
extent expressly authorized by the terms of the poWer of attorney.

(6) A guardian of the estate or conservator of the settlor may exercise a settlor’s
poWers with respect to revocation, amendment, or distribution of trust property bnly
with the approval of the court éupervising the guardianship or conservatorship.

(7) Atrustee who does not know that a trust Iias been revoked or amended is |
not liable for distributions ‘mad‘e and other actions taken on the assumption that the
trust had not been amended or revoked, or for distributions made pursuant‘ to sub.
). |

SECTION 54.‘ 701.0603 0f th-e statutes is created to read:

701.0603 Article VI, Section 603 - Settlor’s powers; powers of
withdrawal. (1) While a trust is revocable, rights of the beneficiaries are subject
to the control of, and the duﬁes of the trustee are owed exclusively to, the settlor.

(2) If arevocable trust has more than one settlor, theb duties of the trustee are
owed to all of the séttlors. n whida

| (3) During the period|a power of withdrawal may be exercised, the holder of the
power has the rights of a settlor of a rev‘ocable‘ trust under this section to the extent
of the property subject to the power. ‘

SECTION 55. 701.0604 of the statutés is creai;ed to read:

701.0604 Article VI, Sei:tion 604 - Limitation on action conteéting
validity of i'evocable trust; distribut}ion of trust property. (1) A person must
commence a judicial proceeding to contest the validity of a trust that was revocable
immediately before i:he settlor’s death within the earlier of the following: |

| (a) One year after the settlor’s death.
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SECTION 55

(b) Four months after the trustee sent the person a copy of the trust instrument

- and a notice informing the person of the trust’s existence, of the trustee’s name and

address, and of the time allowed for commencing a proceeding.

(2) Upon the death of the settlor of a trust that was revocable immediately

before the settlor’s death, the trustee may proceed to distribute the trust property

in accordance With the terms of the trust. The trustee is not subject to liability for
doing so unless one of the folloWing applies:

(a) The trustee knows of a pending judicial proceeding contesting the validity
of the trust. |

.(b) A potential contestant has notified the trustee of a possible judiéial
proceeding to contest the trust and a judicial proceeding is commenced within 60
days after the contestant sent the notification.

(8) A beneficiary of a trust that is determined to have been invalid is liable to

‘return any distribution received.

-+ NOTE: Does the phrase “determined to have been invalid” refer to the trust or

. the beneficiary? If the latter, I'm not sure this makes sense. That is, I can understand

how a particular distribution to a particular beneficiary could be invalid, but I'm not sure
how a beneficiary can be “invalid”. Please advise..

(4) This section does not impose a duty upon the trustee to give notice under
this section.

#»*NOTE: If thereisnorequirement to give notice, how does a beneficiary know that
he or she needs to act within the time period provided under sub. (1)? Perhaps notice is
required elsewhere that I have forgotten?

e (_{fff‘blﬁ)
SECTION 56. Subchapter VIIjof chapter 701 [precedes 701.0701] of the statutes

. coTTT—
is created to read: Jtcjief Lille :Chpted

s CcHrPlER “Jod e
TICLBVII

I,

e

e

OFFICE OF TRUSTEE

SECTION 57. 701.0701 of the statutes is created to read:

e e
—— S—
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1 701.0701 Article VII, Section 701 - Accepting or declining trusteeship. -
2 (1) Except as. provided in sub. (3), a person desighafed as trustee accepts the
3 trusteeship by doing any of the following:
4 (a) Substanﬁally complying with a method of acceptance provided in the terms
5 of the frusf. _ | "
6 (b) If the terms of the trust do not provide a method or the ‘method provided in
7 the terms is not expressly made exclusive, by accepting delivery of thehtru_st property,
8 exercising powers or performing duties as trustee, or otherwise indicating
9 acceptance of the trusteeship. | | |
10 @ A person designated as trustee who has not yet accepted the trusteeship
1 mey decline the trusteeship. A designated trustee v§h0 does not accept the
12 | trusteeehip within a reasonable time after kﬁowing of the designation is deemed to
13 have rejected the trusteeship. |
" =+ NOTE: What is a reasonable time? Who decides?
14 (3) A person designated as trustee, without accepting the trusteeship, may do
15 any of the following:
16 (a) Act to preserve the trust property if, within a reasonable time after acting,
17 the person sends a declination of the trusteeship in writing to the settlor or, if the

18 settlor is dead or lacks capacity, to the designated coé%rjustee, or, if none, to the
| . _ A o +he st
successor trustee, or, if none, to a distributee or a permissible distributey
. \
(b) Inspect or investigate trust property to determine potential liability under
environmental or other law or for any other purpose.
SEcTION 58. 701.0702 of the statutes is created to read:
701.0702 ArtiCle VII, Section 702 - Trustee’s bond. (1) A trustee shall giVe

bond to secure performance of the trustee’s duties only if the court finds that a bond

¥ ! . ‘ . )
: v m %/OC \H/\L -—%»(\;S%S/ . 6(}&5*\‘;[9(“462 0l & ?E(m;ss;%!e J;s‘tr.tz’t‘eea\:
W‘H" ’ g 0dded LK ke v 6‘{&/\9 Sdukilidee of ?&/MUJ\L((,JG)%Q%
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SECTION 58

1 is needed to protect the interests of the beneficiaries or is required by the terms of
2 the trust and the court has not dispensed with the requirement.’ |
3 (2) The court may specify the amount of a bond, its liabilities, and whether
4 sureties are necessary. The court may modify or terminate a bond at any time.
5 (3) No bond shall be required of a trust company bank, state bank, or national
6 banking association which is authorized to exercise trust powers and which has
7 complied with s. 220.09 or 223.02 nor shall a bond be required of a religious,
8 charitable, or educational corporation or society.
| #NOTE: Section 220.09 refers to a “national bank”, not a national banking
~ association. Is there a difference between these two entities? If not, I think the draft
. should use the term “national bank”to be consistent with s. 220.09. Ifthereis a difference
between these two entities, perhaps there is another more appropriate section to refer to?
.9 SECTION 59. 701.0703 of the statutes is created to read:
10 701. 0703 Article VII, Section 703 - ngv stees. (1) Coﬁstees shall act
11 by majority decision Lo ) Cve on 2/

— S U/“ f Ahere are 9”‘*’0@%"0*“’
12 (2) If a vacancy occurs in a cog;rusteeshlp as pr0v1ded under s. 7 01.0704, the
13 remaining co?i’g/i'lustees may act for the trust.

=xNOTE: This subsection assumes that thére will be multlpl Q§(L/trustees Will

that always be the case? Also, this subsection refefs to allremaining cobtrustees, but sub.

(4) refers to “a majority of the remaining coétrustees.” Is there a reason for this

difference? e

#*NOTE: I added a cross-reference to s. 701.0704, dealing with vacancy. Okay‘?'
14 3 A coﬁ‘;ustee must participate in the performance of a trustee’s functlon
unless the coé{;b tee is unavailable to perform the function because of absence,
16 | 111ness, disqualification under other law, or other temporary incapacity or the
17 cgé{é/ustee has properly delegated the performance of the function to another trustee.
18 4) Ifa coééustee is unavailable to perform duties because of absence, illness,
19 ' disqualific'ation under other law, or other temporary incapacity, and prompt action
20 is necessary to achieve the purposes of the trust or to avoid injury to the trust
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property, the remaining coftrustee or a majority of the remaining cogi:ustees may
act for the trust. .

the trust under this subsection when sub. (3) requires the participation of a (each)

%Z #==*NOTE: Why would a majority of the remaining trustees be sufficient to act for
costrustee?

(5) A trustee may delegate to a C?E?;/ stee a function unless the delegation is
expressly prohibited by the trust terms. Unless a delegation is irrevocable, a trustee

may revoke a delegation previously made. Jhe P wer o o de +%/"

#++sNOTE: Why does this subsection refer t a “trustee”’father thaﬁ% “c trustee

e
#NOTE: . Because the last sentence of this subsection refers to “a delegation

previously made,” I changed the tense of the irrevocable delegation from “was

irrevocable” to “is irrevocable.” Okay? ' '

- (6) Except as provided in sub. (7), a trustee who does not join in an action of
another trustee is not liable for the action.
é:stee

#NOTE: Why does this subsectlon refer to a “trustee” rather than a “co

. e
(7) Each trustee shall exercise reasonable care to do all of the following:

w#+NOTE: Why does this subsection refer to a “trustee” rather than a “cog‘;“ptl/stee”?

(a) Prevent a cogtclqlstee from committing a material breach of trust.
Y’ : .

(b) Compel a coé?ustee to redress a material breach of trust.

(8) A dissenting trustee who joiﬁs in an action at the directien of the majority
of the trustees and who notified all cczétrustees ef the dissent at or before the time
of the action is not liable for the action unless the action is a material breach of trust.

#+NOTE: Why does this subsection refer to a “trustee” rather than a “CO;fI:lstee”?-
' o’
SECTION 60. 701.0704 of the statutes is created to read:

701.0704 Article VII, Section 704 - Vacancy in trusteeship;
appointment of successor. (1) A vacancy in a trusteeship exists if any of the
following occure:

(a) A person designated as trustee declines the trusteeship.

(b) A person designated as trustee cannot be id'entified or does not exist.
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(c) A trustee resigns.

(d) A trustee is disqualified or removed.

(e) A trustee dies.

(f) A guardian or conservator is appointed for an individual serving as trustee.

(2) If one or more coégtrustees remain in office, a vacancy in a trusteeship need

not be filled. A vacancy in a trusteeship must be filled if the trust has no remaining

% « A 7
. trusk ad cument reguires a vacancy to be Q“ec‘.
trustee. , @ \Whet & He Pur¥ jacPMment ,r{jgwdd a \fac:r\c; b e fled ?
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(8) A vacancyin a trusteeship that is required to be filled must be filled in the
following order of priority: |

(a) By a person designated in the terms of fhe trust to act as successor trustee.

(b) By a person appointed by unanimous agreement of the qualified
béneficiaries, other than a person who is a disabled individual and a beneficiary of
a tfust for a disabled individual or the spouse of the disabled individual.

=NOTE: This paragraph originally read “beneficiaries other than a disabled
individual who is a beneficiary of a trust for a disabled individual or his or her spouse.”
It was not clear whether “his or her spouse” referred to the spouse of the disabled
individual or back to the original “person appointed by unanimous agreement of the
qualified beneficiaries.” I modified the structure of this paragraph to make connections
between the terms beneficiary, disabled individual, and spouse. Please review the
paragraph carefully and confirm both that I interpreted the provision correctly and that
it accomplishes your intent. '

(¢) By a person appointed by the court.
(4) Whether or not a vacancy in a trusteeship exists or is required to be filled,
the court may appoint an additional trustee or special fiduciary whenever the court

considers the appointment necessary for the administration of the trust.
#==NOTE: The term “special fiduciary” is used in several places in the bill, and in

each place the powers seem to be a bit different. Is this aterm of art? Or should this term
or the fiduciary’s powers or limitations be defined? :

SECTION 61. 701.0705 of the statutes is created to read:
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701.0705 Article VII, Section 705 - Resignation of trustee. (1) A trusteev
may resign in any of the following manners:

(a) Upon at least 30 days’ notice to the qualified beneficiaries, the settlor, if
living, and all C(\)gé'_ustees.

(b) With the approval of the court.

#++NOTE: Are these the only circumstances upon which a trustee may resign? If
80, ig it okay to say “a trustee may resign only...”?

(2) In approving a resignation, the court may iésue orders and impose
conditions reasonably necessary for the protectioh of the trust property.

(3) Any liability of a resigning trustee or of any sureties on the trustee’s bond
for acts or omissions of the trustee is not discharged or affected by the trustee’s
resignation. ‘ |

. SECTION 62. 701.0706 of the statutes is created to read:

701.0706 Article VII, Sectlon 706 - Removal of trustee. (1) The settlor,
a co&l/trustee ora quahﬁed beneficiary may request the court to remove a trustee, or
a trustee may be removed by the court on its own initiative. |

(2) The court may removev a trustee if any of the folloWing apply:

(a) The trustee has committed é material breach of trust.

(b) A lack of cooperétion among co\%;rustees ‘substantially impairs the
administrafion of the trust.

(¢) The coﬁft determines that removal of the trustee best serves the interests

of the beneficiaries because of unfitness, unwillingness, or persistent failure of the

trustee to administer the trust effectively.

=+NOTE: I inverted this paragraph. Okay?

(d) There has been a substantial change of circumstances or removal is

requested by all of the Ciualified beneficiaries, the court finds that removal of the
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trustee best serves the interests of all of the beneficiaries and is not incohsiStent with
a material purpose of the trﬁst, and a suitable cogtrustee or ‘sucCessor trustee is
(>

(8) Pending a final decision on a request to remove a trustee, or in lieu of or in
addition to removing a trustee, the court may order such appropriate relief under s.
701.1001 (2) as may be necessétry to protect the trlist property or the interests of the
beheficiaries.

SECTION 63. 701.07 7 of the statutés is créated- to read:

701.0707 Article V I, Section 707 - Delivery of property by former
trustee. (1) Unlessaco trustee remains in office of the coﬁrt otherwise orders, and
until the trust property is delivered to a successor trustee or other person entitled
to it, a trustee who has resigned or been removed has the duties of a trustee and the
powers necessary to protect the tr_u’st property.

(2) A. trustee who has resigned or béen removed shall proceed expeditiously to
deliver the trust property within the trustee’s posséssion tothe co@ustee, successor
trustee, or other person entitled to it.

SECTION 64. 701.0708 of the statutes is created to read:

701.0708 Article VII, Section 708 - Compensation of trustee. (1) If the
terms of a trust do not spécify the trustee’s compensation, a trustee is entitled to
compensatioh that is réasonable under the circumstances.

(2) Ifthe terms of a trust specify the trustee’s c.ompensation or refer to another
ascertainable source for determining that compensation, the trustee is entitled to be

compensated as specified, but the court may allow more or less compensation if any

of the following apply:
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1 (a) The duties of the trustee are substantially different from those
2 ‘contemplated when the trust was created. |
-3 (b) The compensation specified by the terms of the trust would be unreasonably
4 low or high. - |
5 3 If the trustee has rendered other services in eonneetion with the
6 administration of the trust, the trustee shall be allowed reasonable compensation for
7 the other services rendered, in addition to reasonable compensation as trustee.

=+*NOTE: This subsection provides that the trustee “shall be allowed reasonable -
compensation for the other services. . .”. It is not clear whether the word shall is used in
a mandatory, rather than a discretionary, sense. That is, is it your intent that a trustee
who provides additional services is entitled to be paid an additional amount? Ifso, I think
the use of the word “allowed” (rather than a word like entitled) weakens such an

argument.
8 SECTION 65. 701.0709 of the statutes is created to read: |
9 701.0709 Article VII, Section 709 - Reimbursement of expenses. (1) A
10 trustee is entitled to be reimbursed out of the trust property, with interest as

11 appropriate, for all of the following:

#+NOTE: Is there a reason that this subsection does not say “a trustee shall be
reimbursed out of the trust property. . .”? I think “shall be reimbursed” is clearer than
“is entitled to be,” in part because “is entitled to be” implies that there is another
alternative for reimbursing a trustee. Is that the case?

12 () Expenses that were properly incurred in the administration of the trust.

13 (b) To the extent necessary to prevent unjust enrichment of the trust, expenses

that were not properly incurred in the administration of the trust.

to a lien against trust property to secure reimbursement with reasonable interest.

I (title)
SECTION 66. Subchapter VII% of chapter 701 [precedes 701.0801] of the statutes

18 is created to read: @Q% [\\ﬂ
> CHAPE 1< v b He: cleg™
19 , SUBCHAPTER VIII

T (2) An advance by the trustee of money for the protection of the trust gives rise -
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»NOTE: No title was provided for this subchapter VIIL If other subchapters have
titles, each subchapter must have a title.

SECTION 67. 7 01.0801 of the statutes is created to read:

4701.0801 Article VIII, Section 801 - Duty to administer trust. Upon
écceptanc_e of a trusteeship, the trustee shall adﬁinister the trust in good faith, in
accordance with its terms and purposes and the interests of the beneficiaries, and
in accordance with this chapter. | |

SECTION 68. 7 01.0802 of the statutes is created to read:

70 1.0802 _Article VIII, Section 802 - Duty of 19ya1ty.

(1) A trustee shall administer the trust solely in the interests of the

beneficiaries. Javolves

(2) Subject to the rights of persons dealing with or assisting the trustee as

providéd in s. 701.1012, a sale, encumbrance, or o'tl r tranéaction 1nvolving/ the
%ed into by the trustee for the
trustee’s own personal account or the?wise affected by a conflict betWéen
the trustee’s fiduciary and personal interests is voidable by a beneficiary affected by
the transaction unless any of the folloWing apply:

(a) The transaction was authorized by the terms of the trust.

(b) rl“he transaction was approved by the court.

. (¢) The beneficiary did not.commence é judicial proceeding Within the time

allowed by s. 701.1005. /

(d) The beneficiary consented to the trustee’s.conduct,‘ ratified the transaction,
or‘ released the trustee in compliance with s. 701.1009. v/

(e) The transaction involves a contract entered into or claim acquired by the

trustee before the person became trustee.-
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3) A sele, encumbrance, or other transaction involving the investment or
management of trust property is presumed to be affected by a conflict between
personal and fiduciary interests if it is entered inte by the trustee with any of the
following: | |

(a) The trustee’s spouse.

(b) The trustee’s descendants, siblings, parents, or their spouses.

() An agent or attorney of the trustee.

(d) A corporation or other person or enterprise in which the frustee, or a person
that owns a significant interest in the trustee, has an interest that might affect'the
trustee’s best judgment.

4) A transactioh not concerning trust property in which the trustee engages
in the trus_tee’s.individual capacity involves a conflict between personal and fiduciary
interests if the transaction concerns an epportunity properly belonging to the trust.

(5) An investment by a trustee in securities of an investment company or
investment trust to which the trustee, or its affiliate, provides services in a capacity
other than as trustee is not presumed to be affected by a conflict between personal
and fiduciary interests if ;:‘.he ;i;ngelstment otherwise complies with the prudent(
investor rule of n additien to receiving compens.ati“on for acting as trustee,
the trustee may be compensated by the investment company or investment trust for

providing those services out of fees charged to the trust. If the trustee receives

compensation from the investment company or investment trust for providing

- investment advisory or investment management services, the trustee must at least

. Y/ _
annually notify the persons entitled under s. 701.0813 to receive a copy of the
‘trustee’s annual report of the rate and method by which that compensation was

determined.
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. . brvsYt ?
be clear(ig§the second sentence in this subsection (that begins

#rk N OTE: Jusf to

with “In addition. . .”) ﬁ_ﬂm;ml» the trustee ghay be paid twice from the trust: first
for acting as trustee and segond for ycting in some calpacity for the investment company
-or investment trust? : Ao
L
¥ Yo

(6) In voting shares of stock or in exercising powers of control over similar
interests in other forms of enterprise, the trustee shall act in the best interests of
the beneficiaries. If the trust is the sole owner of a oorporation or other form of
enterprise, the trustee shall elect or appoint directors or o‘pher managers who Wiii
manage the corporation or enterprise in the best interests of the beneficiaries.

dees i+
== NOTE: Is the word, “enterprise” a term or art or/have a recognized meamng‘?

Would it, for example, encompass a partnership or association that may not be a
corporation?

(7) This section does not preclude the following transactions, if fair to the
beneficiaries:
(a) An agreement between a trustee and a benefioiary relating to thev
appointment or compensation of the trostee.
(b) Payment of reasooable compensation to the trustee.r/ A
(¢) A transaction between a trust and another trust,kdecedent’s estate, or
;‘cgr\lservatorship of which the trustee is a fiduciary of in which a beneficiary has an

interest.

#+NOTE: The drafting instructions had the word “conservatorship” in brackets
(which I eliminated in this draft). Was the use of brackets intentional?

—;ﬂ\é«_{/ don ¥ 'ﬁuvfk

qfa/@

(d) A deposit of trust money in a regulated financial-service institution

“operated by the trustee.
#*NOTE: Whatisa regulated financial-serviee institution”? Shoulditbe deflned‘?

(e) An advance by the trustee of money for the protectmn of the trust.
(8) The court may appoint a special fiduciary to make a decision with respect
to any proposed transaction that might violate this section if entered into by the

trustee.
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#+NOTE: The term “special fiduciary” is used in several places in the bill, and in
each place the powers seem to be a bit different. Isthisa term of art? Or should this term
or the fiduciary’s powers or limitations be defined?

SECTION 69. 701.0803 of the statutes is created to read:
701.0803 Article VIII, Section 803 - Impartiality. If a trust has or more

beneficiaries, the trustee shall act impartially in investing, managing, and

distributing the trust property, giving due regard to the beneficiaries’ respective

~ interests and the purposes and terms of the trust.

| SECTION 70. 701.0804 of the statntes is created to read: |

701.0804 Article VIII, Section 804 - Prudent administration. A trustee
shall administer the trust as a priident person would, by considering the purposes,
terms, distributional requirements, and other ,circurnstances of the trust.v In
satisfying this standard, the trustee shall exercise reasonable care, skill, and
caution.

SEcTION 71. 701.0805 of the statutes is created to read:

701.0805 Article VIII, Section 805 - Costs of administration. In
administering a trust, the trustee may incur only costs that are reasonable in
relation to the trust property, the purposes of the trnst, the skills of the trustee, and
the cornplexity of the trust administration.

SECTION 72. 701.0806 of the statutes is created to read:

701.0806 Article VIII, Section 806 —"I‘rustee’s skills. A trustee who has
special skills or expertise, or is named trustee in reliance upon the trustee’s
representation that the trustee has special skills or expertise, shall use those special
skills or expertise.

SECTION 73. 701.0807 of the statutes is created to read:
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1 701.0807 Article VIII, Section 807 - Delegation by trustee. (1) Atrustee
2 may delegate duties and powers that a prudent trustee of comparable skills could
3 proper'ly‘ delegate under the circumstances. The trustee shall exercise reasonable
4 care, skill, and caution in each of the following:
5 (a) Selecting an agent.
6 (b) Establishing the scope and terms of the delegatien, consistent with the
7 “purposes and terms of the trust. |
8. (c) Periodically reviewing tne agent’s actions in order to monitor the agent’s
9 performance and compliance with the terms of the delegation.
10 (2) In performing a delegated function, an agent owes a duty to the trust to
11 exercise reasonable care to comply with the terms of the delegation.
12 | (3) A trustee who complies with sub. (1) is not liable to the.beneficiaries or to
13 the trust for an action of the agent to whom the function was delegated.
14 _ (4) By accepting a delegation of powers or duties from the trustee of a trust that
15 is subject to the law of this state, an agent submits to the jurisdiction of the courts
16 - of this state even if the terms of the delegation provide for a different jurisdiction or
': 17 venue.
E Sl 18 R (6) This section shall not apply to the delegation of investment and
E_ 19 inanageinent functions which are governed by s. 881.01 (iO).
20 * SECTION 74. 701.0808 of the statutes is created to read:
21 | - 701.0808 Article VIII, Section 808 - Powers to direct. (1) While a trust
22 is revocable, the trustee may follow a direction of the settlor that is contrary to the
23 terms of the trust.
(2) The trust instrument may appoint a directing party to direct specified

actions of the trustee If the excluded trustee acts in accordance with the direction

]

: redent «hvsi‘u\/ Vprudent person ¥
R T2 ?@ I a “‘)PN&H Swidee ) Lt floa ~ \‘y(f’WAmi /ffﬂovz V7 Thet i
WIC Pwe Copere wn&/&s opplicd 7 TF paty MG e olea, 755&7

Ao wdalk. s Detna 47




—

BR-N e RS B A B N R

=
o

11

12

13
14

15

16
17
18

19
20
21

22

2011 - 2012 Legislature (- 73- ) . ' et

N S SECTION 74

of the directing vparty or fails to act due to lack of direction, then, except for acts or

~ omissions as a result of willful misconduct, the excluded trustee shall not be liable

for any loss resulting directly or indirectly from any action taken or omitted with

respect to the specified action.

(3) An excluded trustee ghall have no duty to communicate with or warn or
-apprise any beneficiary or €hird party concerning instances in Which-the excluded
trustee would or might have exercised the excluded trustee’s own discretion in a
manner different than the directing party. In additien, an excluded trustee shall
have no duty to provide advice to, consult with, monitor, or evaluate the propriety of

the conduct of the directing party.

«+xNOTE: Can the words “shall have no” be replaced with “has no”?

4) Adniinistrative actions of an exeluded trustee pertaining to matters within
the scope of a directing party’s authority, such as confirming the directing party’s
directions have been carried out and recording and reporting actions taken at the
directing party’s direction,‘ shall be deemed to be actions taken by the excluded
trustee solely to allow the excluded trustee to perform those duties assigned to the
excluded trustee under the trust instrument and shall not be deemed to constitufe
an undertaking by the exchided trustee to monitor the directing party or otherwise

participate in actions within the scope of the directing party’s authority.

#+NOTE: Can “shall not be deemed to constitute” be replaced with “shall not
constitute”? '

(5) Adirecting party is a fiduciary with respect to its powers to direct specified
actions. As a fiduciary, the directing party is subject to the same duties and
standards that are applicable to a trustee of a trust, except to the extent the

governing instrument provides otherwise. A directing party may not exonerate itself
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from its fiduciary duties and will be subje_ct to the provisions of subch. X in the event
of a breach of its duties.

(6) Any directing party Whovaccevpts an appointment under a trust subject to
the laws of this state submits to the jurisdiction of the courts of this state with respecf
to matters involving the trust, regardless of any term to the contrary in any other

agreement or the trust instrument. -

@ .
@ A dlrectmg party with respect to directed trust property is subject to the

provisions of s. 701 0902. A trust protector is not considered a directing party and
is subject to the provisions of s. 701.0818.

=+ NOTE: What ders- “with respect to directed trust property” mean in the first '
sentence of this subsection? Would it be acceptable to replace this phrase with “having
responsibility over” or “having power over” or “having control of” or something similar?

#+*NOTE: The most recent e-mail from Victor Schultz, dated 12/5/2012, eliminated
subsections (5) and (9). Sub. (5) read: “The trust instrument may confer upon a trustee
or other person a power to direct the modification or termination of the trust.” Sub. (9)

‘read: “This section does not protect the excluded trustee from liabilities for acts or
omissions taken in bad faith or as a result of willful misconduct.” OQkay?
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SECTION 75. 701.0809 of the statutes is creafed to read:

701.0809 Article VIII, Section 809 - Control and protection of trust
property. A trustee shall take reasonable steps to take control of and protect the
trust property.

| " SECTION 76. 701.0810 of the statutes is created to read:

701.0810 Article VIII, Section 810 - Record-keepihg and identifiéation
of trust pi’operty. (1) A trustee shall keep adequate records of the administration
of the trust. |

(2) A trustee shall keep trust property separate from the trustee’s own |

~ property.
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(3) Except as otherwise provided in sub. (4), a trustee shall cause the trust
property to be designated so that the interest of the trust, to the extent feasible,
a}ipears in records maintained by a party other than a/trustee or beneficiary.

(4) Ifthe trustee maintains records clearly indicating the respective interests,
a trustee may invest as a whole the property of or more separate trusts.

B SECTION 77. 701.0811 of the statutes is created to read:

701_.0811 Article VIII, Section 811 - Enforcement and defense of claims.
A trustee shall take reasonable steps to enforce claims of the trust known to the
trustee and to defend claims against the trust known to the trustee.

SECTION 78. 701.0812 of the statutes is created to read: | |

701.0812 Article VIII, Section 812 - Collecting trust property; duties
and liabilities of successor trustees. (1) Subj ect to sub. (2), a tru'stee shall take _
_reasonable steps to compel a forrner trustee or other person to deliver trust property

to the trustee, and to redress a breach of trust known to the trustee to have been

committed by a former trustee or other fiduciary of the trust.

#+*NOTE; I added “Subject to sub. (2)” to this subsection, as sub (2) appearsto hmit
the responsibilities under this subsection. Okay?

(2)‘ A successor trustee shall not have a 'duty to examine the accounts of a
former trustee and shall not be liable for’ the acts and omissions of a fermer trustee
or other fiduciary of the trust.

SECTION 79. 701.0813 of the’ statutes is created to read:

701.0813 Article VIII, Section 813 - Duty‘ toiinform and report.

Q) A trustee shall keep the distributees» or permissible distributees of trust
income or principal, and other qualified beneficiaries who so request, reasonably

informed about the administration of the trust. Unless unreasonable under the
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circumstances, a trustee shall promptly respond to a qualified beneficiary’s request

for information related to the administratibn of the trust.

==NOTE: What is the difference between a distributee and a permissible
distributee? Is one a subset of the other? That is, is it necessary to refer to both?

(2) A trustee shall do all of the following:

(a) Upon request of a qualified beneficiary, promptly furnish to the qualified
beneficiary either a copy of the portiohs of the trust instrument relating to the
interest of the qualified beneficiary ora copylof the trust instrument, in the discretion
of the trusteeb.

(b) Within. a reasonable period of time after accepting a trusteeship, notify the
qualified beneficiaries of the acceptance and of the trustee’s name, address, and
telephoné number.

(c) Within a reasonable period of time afterbthe date the trustee acquires
knowledge of the creation of an irrevdcable trust, or the date the trustee acquires
‘knowledge that a formerly revocable trust has become irrevocable, whether by the
death of the settlor or otherwise, notify the qualified beneficiaries of all of the
following:

1. The trust’s existence.

The identity of the settlor or settlors.
The right to request é'copy of the documentation referred to in par. (a).

The right to request information under sub. (1).

oo W

The right to a trustee’s report as provided in sub. (3).
(d) Notify the distributees or permissible distributees of trust income or
'principal, and other qualified beneficiaries who so request, of any change in the -

method or rate of the trustee’s compensation.
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(3) (a) At least annually and upon the termination of a trust, a trustee shall
send to the distributees or permissible distributees of trust income or principal, and
to other qualified beneficiaries who request it, all of the following: |

1. A report of the trust property, liabilities, receipts, and disbursements,
including the soﬁfce and amount of the trustee’s compensaﬁon.

2. Alisting of the trust assets and, if feasible, their respective market values.

(b) Upon a vacancy in a trusteeship, unless a cgjrustee remains bin office, a
report containing the information described under par. (a) 1. must be sent to the
qualified beneficiaries by the fofmer trustee. A personal representative or guardian
may send the qualified beneficiaries a report containing the information described
in par. (a) 1. on behalf of a deceased or incapacitated trustee.

(4) A qualified beneficiary may waive the right to a trustee’s report or. other
information otherwise required to be furnished under this section. A qualified |
beneficiary, with respect to future reports and other information, may withdraw a
waiver previously given. |

(5) Subsection (2) (b) and (c) and sub. (3) do not apply to a trustee who accepts
a 'truste‘eshipv before the effective daﬁe of this subsection .... [LRB inserts date], to an
irrevocable trust created before the effective date of this subsection .... [LRB inserts
date], or to a revocable trust that becomes irrevocable before the effective date of this
subsection .... [LRB inserts date]. |

SECTION 80. 701.0814 of the statutes is created to read:

- 701.0814 Article VIII, Section 814 - Discretionary powers; tax savings.
(1) Notwithstanding the breadth of discretion granted to a trustee in the terms of

o

the truét, including the use of such terms as “absolute,” “sole,” or “uncontrolled,” the

trustee shall exercise a discretionary power in good faith and in accordance with the



[

d ek ped e a2
S Otk W H O

17
18
19
20
21

© O N Tt R W N

2011 - 2012 Legislature -78 - LRB-2788/?

. SECTION 80

terms and purposes of the trust and the intereéts of the beneficiaries. A court shall
not determine that a trustee abused its discretion merely bbecause the court would
have exercised the discretion in a different manner or Wbuld not have exercised the
discretion.

(2) Subject to sub. (4), and unless the terms of the trust expressly indicate that
a pfovision of this subsectioh does not apply, all of the following apply:

(a) A person other than a settlor who is a beneficiary and trustee of a trust that

confers on the trustee a power to make discretionary distributions to or for the

. trustee’s personal benefit may exercise the power only in accordance with an

ascertainable standard.

(b) A trustee may not exercise a power to make discretionary distributions to

‘satisfy a legal obligation of support that the trustee personally owes another person.

(3) A power whose exercise is limited or prohibited by sub. (2) may be exercised
by a majority of the remaining trustees whose exercise of the power is not so limited
or prohibited. If the power of all trustees is so limited or prohibited, the court may

appoint a special fiduciary with authority to exercise the power.

= NOTE: The term “special fiduciary” is used in several places in the bill, and in
each place the powers seem to be a bit different. Is this a term of art? Or should this term
or the fiduciary’s powers or limitations be defined?
(4) Subsection (2) does not apply to any of the following:
(a) A power held by the settlor’s spouse who is the trustee of a trust for which
a marital deduction, as defined in section 2056 (b) (5) or 2523 (e) of the Internal
Revenue Code of 1986, as in effect on the effective date of this paragraph .... [LRB

inserts date], or as later amended, was previously allowed.

+++NOTE: I’m not sure I understand why this paragraph references sections of the
Internal Revenue Code (IRC) “as in effect on the date of this paragraph or as later
amended.” It is possible that the provisions of the IRC at those two separate time periods
could beinconsistent with one another. If subsequent changes to the provisions of the IRC
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will not affect the operability of this subsection, is it necessary to make any reference at
all to the time at Whlch the rovision of the IRC is in effect? A[J‘o A dperit Hee defRLhE

of Sakerinar fleven 2% 8 ol 0103@4 fie Coaept Pty ddverad
(b) Any trust during any period that the t

may be revoked or amended by -
its settlor.
(c) A trust if contributions to the trust qualify for the annual exclusion under

section 2503 (c) of the Internal Revenue Code of 1986, as in effect on the efféctive date

of this paragraph .... [LRB inserts date], or as later amended.

= NOTE: Please refer to the ****NOTE under par. (a).

SECTION 81. 701.0815 of the statutes is created to read:
701.0815 Article VIII, Section 815 - General powers of trustee. (1)
Subject to sub. (2), a trustee, without authorization by the court, may exercise the

following powers:

#+NOTE: I added “Stibject to sub. (2)” to the introduction to sub. (1), as sub. (2)
seems to impose a limitation on the extent of the powers described in sub. (1). Okay?

(a) Powers conferred by the terms of the trust.
(b) Except as limited by the terms of the trust, all of the following powers:

1. All powers over the trust property which an unmarried, competent owner has

~ over individually owned property.

2.  Any other powers appropriate to achieve the proper investment,
management, and distribution of the trﬁst propefty.

3. Any other powers conferred by this chapter.

(2) Atrustee’s exercise of the trustee’s power is subject to the fiduciary duties

prescribed by this chapter.

#++NOTE: Because thiss. 701.0815 relates to the powers of a trustee, I changed “The
exercise of a power” to “A trustee’s exercise of the trustee’s power.” Okay? -

SECTION 82. 701.0816 of the statutes is created to read:



