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Hurley, Peggy

o T

From: Murphy, Michael

Sent: Thursday, October 25, 2012 4:04 PM
To: Hurley, Peggy

Subject: LRB-0002 Re-Draft (corrections)
Hello Peggy,

Thank you for your assistance. We have provided answers to the questions you have raised below:

I will remove the “but not limited to” language throughout the bill. On the second point, however, our drafting
conventions don’t allow keeping a reference to chapter 804. This is because chapter 804 is the general law of the land.
It applies to lawsuits in the absence of something saying that it does NOT apply. By including in a specific statute that
the general law of the land applies to that statute, it creates the implication that chapter 804 does not apply to statutes

that do not include that language. N\ NAX
~ QU /
P e\‘\,o QL4 U;p?

RESPONSE: We were able to find a g‘ace in statute where this language exists — in fact, the drafting pulls directly from
statute, as in Wis. Stat. § 48.293(4) We would like to include this statutory reference to ch. 804 as provided. If the
phrasing pre-exists in statute, | am not sure how this can contradict LRB’s drafting conventions.

The same analysis applies to section (7), regarding set-offs and credits. | explained why I did not include that language in
my preliminary draft, but the document you sent back to me simply restates the language without explaining why the
usual drafting standard should not apply.

RESPONSE: As above, we have found other parts of the statutes where “setoffs” are permitted as in
https://docs.legis.wisconsin.gov/statutes/statutes/645/111/56/1. The legislature may include these in the statutes and
we therefore would like to preserve the “setoff” section in the legislation. It will not adversely affect other laws and
ensures that offsets are allowed in this particular section.

On the third point, | don’t think I can call this an “order.” An order would require the judge to actually require (or to
prohibit) some action, and the submitted language does not contain any order. | apologize if | am missing something,
but if your client could explain how a listing of pending personal injury trust claims is an order, that would be helpful to
me.

e, -

e
S

RESPODiSE: Please use the language below. This definition does constitute an order because it is ordering the,plaintiff to
provide the court with requested information. (See definition below): \( '( 7«:?’/).3
Lo RS BN

“Trust claims order” means an order of the court, entered no later than 30 days prior to trial, ordering the plaintiff to
provide the court with a list of all the personal injury trusts with which the plaintiff has filed or anticipates filing a claim,
identified as part of the plaintiff's required disclosures or in response to an order to show cause. Such order shall be 4
deemed to be a final order and may only be amended upon a showing of mistake, inadvertence, surprise, excusable -~
neglect or fraud. -

e

-

Finally, the document you sent back contains some drafting changes that are small, but important to get right. An
example is on page 2, in paragraph (2) (b). The language there requires the plaintiff to provide “...trust claims materials”
and you inserted “and documents or information”.... Yet the definition of “trust claims materials” includes documents
and information, so this language does not need to be repeated. The document you submitted also adds to this
paragraph language to the effect of: “Such relevant documents and other information includes, but is not limited to,
work histories, affidavits, etc. etc.” This language, in my opinion, belongs in the definition of trust claims materials.
Arguably, all of these things are already included in the rather broad definition of trust claims materials, but even if they
1



are not, it doesn’t make sense to have a broad definition of trust claims materials and then to also have a list, in another
statutory section, of specific things that a plaintiff must include.

RESPONSE: Changing the language as you suggest is fine.
I am pretty sure this will meet all the requirements. Thanks again, Peggy!

MICHAEL P. MURPHY

OFFICE OF STATE REPRESENTATIVE

André Jacque
2N0 ASSEMBLY DISTRICT
P.O. Box 8953 « Madison, W1 53708-8952
(608) 266-9870 » Fax: (608) 282-3602
Toll-Free: (888) 534-0002

Rep Jacque@legis.wi.gov

From: Hurley, Peggy

Sent: Wednesday, October 24, 2012 1:32 PM
To: Murphy, Michael

Subject: RE: LRB-0002 Re-Draft

Thanks, Michael.

I will remove the “but not limited to” language throughout the bill. On the second point, however, our drafting
conventions don’t allow keeping a reference to chapter 804. This is because chapter 804 is the general law of the land.
It applies to lawsuits in the absence of something saying that it does NOT apply. By including in a specific statute that
the general law of the land applies to that statute, it creates the implication that chapter 804 does not apply to statutes
that do not include that language. The same analysis applies to section (7), regarding set-offs and credits. | explained
why | did not include that language in my preliminary draft, but the document you sent back to me simply restates the
language without explaining why the usual drafting standard should not apply.

On the third point, | don’t think | can call this an “order.” An order would require the judge to actually require (or to
prohibit) some action, and the submitted language does not contain any order. | apologize if | am missing something,
but if your client could explain how a listing of pending personal injury trust claims is an order, that would be helpful to
me.

Finally, the document you sent back contains some drafting changes that are small, but important to get right. An
example is on page 2, in paragraph (2) (b). The language there requires the plaintiff to provide “...trust claims materials”
and you inserted “and documents or information”.... Yet the definition of “trust claims materials” includes documents
and information, so this language does not need to be repeated. The document you submitted also adds to this
paragraph language to the effect of: “Such relevant documents and other information includes, but is not limited to,
work histories, affidavits, etc. etc.” This language, in my opinion, belongs in the definition of trust claims materials.
Arguably, all of these things are already included in the rather broad definition of trust claims materials, but even if they
are not, it doesn’t make sense to have a broad definition of trust claims materials and then to also have a list, in another
statutory section, of specific things that a plaintiff must include.

| am trying to get the cleanest and most effective draft to you. Wisconsin statutes may be drafted in a way that other
states’ statutes are not, and our office has drafting standards that must be followed. | will redraft your bill to reflect

2



some of the changes submitted to me, but there will be some times when | deviate from the submitted language. In
each of those cases, | will try to explain why | am deviating from the submitted language so that you and your client can
discuss the draft as written. If | misinterpreted something, or if there is a compelling reason to deviate from drafting
standards, please let me know. As always, | am available to meet in your office or mine to go over the draft in detail.

Peggy

From: Murphy, Michael

Sent: Wednesday, October 24, 2012 10:34 AM
To: Hurley, Peggy

Subject: RE: LRB-0002 Re-Draft

Hello Peggy,
You will find the requested clarifications below. Please update the bill draft accordingly.

Thanks!

1. You may remove the “but not limited” language so that it reads:

“Personal injury trust” means a trust compensation fund, or claims facility created as a result of an
administrative legal action, bankruptcy, agreement, or other settlement, including all trusts or
compensation funds created pursuant to 11 USC 524 (g)...”

2. Please keep the reference to ch. 804 in section (3)(b).
3. Definition of trust claims order:

“Trust claims order” means an order of the court, entered no later than 30 days prior to trial, listing all
the personal injury trusts with which the plaintiff has filed or anticipates filing a claim, identified as part
of the plaintiff’s required disclosures or in response to an order to show cause. Such order shall be
deemed to be a final order and may only be amended upon a showing of mistake, inadvertence, surprise,
excusable neglect or fraud.

MICHAEL P. MURPHY

OFFICE OF STATE REPRESENTATIVE

André Jacque

2N0 ASSEMBLY DISTRICT
P.O. Box 8953 « Madison, W1 53708-8%52
(608) 266-9870 « Fax: (608) 282-3602
Toll-Free: (888) 534-0002

legis. wi

From: Hurley, Peggy

‘Sent: Tuesday, October 16, 2012 8:46 AM
To: Murphy, Michael

Subject: RE: LRB-0002 Re-Draft



Hi Michael,
I will take a look and let you know if | have any questions.

Peggy

From: Murphy, Michael

Sent: Monday, October 15, 2012 3:26 PM
To: Hurley, Peggy

Subject: LRB-0002 Re-Draft

Hello Peggy,

Thank you for your help on LRB-0002. We would be grateful if you would provide an updated version of the
draft with the changes described in the attachment below included.

Have a great week!

MICHAEL P. MURPHY

OFFICE OF STATE REPRESENTATIVE

André Jacque

2ND ASSEMBLY DISTRICT
P.O. Box 8953 » Madison, W1 53708-8952
(608) 266-9870  Fax: (608) 282-3602
Toll-Free: (888) 534-0002

iS.Wi.g0V

<< File: Edits to LRB 0002P1.doc >>
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Sent: Monday, October 15, 2012 3:26 PM
To: Hurley, Peggy

Subject: LRB-0002 Re-Draft

Hello Peggy,

Thank you for your help on LRB-0002. We would be grateful if you would provide an updated version of the
draft with the changes described in the attachment below included.

Have a great week!

MICHAEL P. MURPHY

OFFICE OF STATE REPRESENTATIVE

André Jacque

2N ASSEMBLY DISTRICT
P.O. Box 8953 » Madison, W1 53708-8952
(608) 266-9870 + Fax: (608) 282-3602
Toll-Free: (888) 534-0002

. legis.wi.gov




Section II - Requiréd Trust Disclosures

(1) Required Disclosures. Within 30 days of commencing a tort action not otherwise barred
or deferred under Wisconsin law, and no less than 180 days prior to trial of that action, a
claimant shall provide to all parties a statement of any and all existing or anticipated
claims against Personal Injury Trusts. Such statement shall be in addition to any existing
preliminary disclosure requirements otherwise imposed by law or applicable agreement,
ruling, or judicial order. Such statement shall include under penalty of perjury an
attestation by the claimant that the statement is based on a good faith investigation of all
potential claims against Personal Injury Trusts. The statement shall also disclose when
the claim was or will be made and whether there has been any request for deferral, delay,
suspension or tolling of the Personal Injury Trust claims process. In the event information
obtained subsequent to the submission of the statement supports the filing of additional
claims against Personal Injury Trusts, the claimant shall update the statement by
amendment filed and served within 30 days of the receipt of the additional information. A
claimant shall also produce to all parties within the time period specified in this
subsection in such tort action the following additional materials:

(a) As to any claims already asserted against the Personal Injury Trusts, the claimant
must produce final executed proofs of claim together with any supporting materials
used to support such claim against the Personal Injury Trusts. A claimant must also
produce all documents or information relevant or related to such claims asserted
against the Personal Injury Trusts, including, but not limited to work histories,
affidavits, depositions and trial testimony of the claimant and others as well as all
medical documentation (including but not limited to X-rays, test results, doctors’
reports and pathology results).

(b) As to any claims that a claimant has not yet asserted against the Personal Injury
Trusts but has disclosed pursuant to the requirements of subparagraph (1) regarding
potential claims, all materials described in subparagraph (1) shall be produced,
including, at the time of its filing, the final executed proof of claim.

(c¢) Claimant’s tort action shall be stayed in its entirety until such time as the claimant
certifies that all anticipated claims against Personal Injury Trusts have been filed and
that claimant has satisfied the requirements of (1)(b), above.

(2) Defendant’s Order to Show Cause regarding Additional Trust Claims; Court
Certification and Trust Claims Order. (a) Any defendant may proceed by Order to
Show Cause (OSC) in the court hearing such tort action setting forth the names of
additional Personal Injury Trusts against which the plaintiff has not made, but which the
defendant in good faith believes the claimant can make a successful claim. The OSC shall
set forth the factual basis for the claim describing the evidence sufficient to meet the
Personal Injury Trust distribution procedure requirements to file valid claims against such
Personal Injury Trust and the amount of money the trust should pay for the claim. In
response, within 10 days thereafter, the claimant shall:




i. File the claim with the Personal Injury Trust as set forth by the
defendant’s notice which will be dispositive as to the OSC as to that Trust;
or

ii. Show cause before the court hearing of such tort action for a determination
that

1. The proof of claim should be modified and then submitted, or

2. That there is insufficient evidence to permit the claim to be filed in
good faith under the applicable Personal Injury Trust distribution
procedures. The court hearing the tort action shall decide the issue
on the basis of declarations, deposition excerpts, interrogatory
responses, and such other evidence as the court deems appropriate.
The claimant shall have the burden of proving that the claim
should be modified and then submitted or should not be filed
because it does not meet the Personal Injury Trust distribution
procedure requirements. If the court hearing the tort action
determines that there is good faith basis for filing the claim, the
claimant shall promptly file the claim with the Personal Injury
Trust as it was submitted by the defendant or as modified by the
court hearing the tort action. The claimant’s tort action shall be
stayed until such time as the claimant certifies that claimant has
complied with the Court’s order and has disclosed the materials
required to be disclosed by Section 1I(1).

(b) Not later than 60 days before the scheduled trial date of a tort action, the court
hearing such tort action must certify in writing that the discovery described in paragraph
(1) and subparagraphs (1)(a) and (1)(b) is complete. Furthemore, no trial date may be
assigned nor trial commenced absent certification of the completion of discovery and a
determination that all additional Personal Injury Trust Claims required to be made in
response to an OSC have been submitted to the relevant Personal Injury Trust(s). A
7/ _schedule of all Personal Injury Trust Claims made shall be reflected in a “Trust Claims
\v'g ' Order” which must be entered no later than 30 days prior to trial. The Trust Claims Order

v ( ~shall be deemed to be a final &der and may be amended only upon a showing of mistake,
o/ © S " inadvertence, surprise, excusable neglect or fraud.
o ‘i;' (3 Treatment of Trust Claims and Claims Material. Trust Claims and Claims Material
= (as well as related discovery materials) are presumptively relevant to and discoverable in

a tort action and shall be presumed by the court to be authentic. Notwithstanding any

N\{ other provision of law or agreement, no claims of privilege shall apply to Trust Claims
) \‘S and Claims Materials, and such Trust Claims and Claims Materials may be used by the

\ parties in the tort action to prove, without limitation, alternative causation for the

5 -3  claimant’s alleged injury as well as serve as a basis to allocate responsibility for the
\&, S‘ claimant’s claim.
C' (4) Discovery of Other Materials. In addition to the mandatory disclosure requirements of

N \ﬁis chapter, additional disclosure and discovery of information relevant to the tort action

ay be sought by any mechanism provided by Wisconsin Rules of Civil Procedure.
Defendants in a tort action may also seek discovery from the Personal Injury Trusts. The



RS

claimant shall assist in any discovery from the Personal Injury Trusts and provide
whatever consent or expression of permission may be required by the Personal Injury
Trusts for release of such information and materials. Claims of privilege and or
confidentiality by claimants will not preclude discovery by defendants under this chapter.

(5) Personal Injury Trust Claim Values. In the event a matter proceeds to trial before the
claimant has received a decision from a Personal Injury Trust or Trusts, as to each such
claim, there shall be a rebuttable presumption that the claimant will receive the
compensation specified for his or her claimed disease or injury in the relevant Trust
Governance Documents. The court shall take judicial notice of these documents and the
payment amounts specified therein. For each such pending claim, the court shall establish
an attributed value that will be used for purposes of calculation of verdict or settlement
set-offs or credits. \(B"

~

(6) Sanctions for Non-Compliance. Failure by the claimant to comply with the discovery /G“ | G~
requirements contained in this chapter shall be a basis for sanctions against the claimant, '\:\x\

including, at the discretion of the court, upon a finding that the claimant willfully failed & \

to comply with the requirements of this chapter, dismissal of the tort action with

prejudice.
(7) Set-Offs. The defendants will be entitled to set-offs or credits of the full value of the ; f‘:;‘}

Trust Claims against any judgment rendered against them in the tort action. In the event A
that a co-defendant settles or otherwise resolves the tort claims against it prior to verdict, 0 3
if a release or releases are obtained for the benefit of the Personal Injury Trusts, the ¥
defendants remaining in the tort action may pursue those claims by assignment according
_to whatever rights were held by claimants. To the extent that any applicable law provides
broader relief to the defendants than is set forth herein, nothing in this provision shall

K prohibit any defendant form pursuing such broader relief.

X
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“ Hurley, Peg&y

From: Murphy, Michael

Sent: Thursday, July 05, 2012 11:25 AM
To: Hurley, Peggy

Subject: FW: Draft Request - Rep. Jacque
Attachments: 20120705113009042.pdf

Hello Peggy,

Here is an article that sheds some more light into the intention of the bill. It sounds like the proposed change
does concern the issue of discovery. However, Andy will be giving you a call later today to clarify.

Best Regards,

MICHAEL P. MURPHY

OFFICE OF STATE REPRESENTATIVE

André Jacque

2N0 ASSEMBLY DISTRICT
P.O. Box 8953 « Madison, WI 53708-8952
(608) 266-9870 + Fax: (608) 282-3602
Toll-Free: (888) 534-0002
Rep.Jacque@legis.wi.gov

201207051130090+
2.pdf (224 KB)...

From: Murphy, Michael

Sent: Thursday, July 05, 2012 10:35 AM |
To: LRB.Legal

Subject: Draft Request - Rep. Jacque

Hello LRB Team,
Please draft for our office a version of this Ohio bill according to our statute.

Thanks!

MICHAEL P. MURPHY

OFFICE OF STATE REPRESENTATIVE

André Jacque

2ND ASSEMBLY DISTRICT
P.O. Box 8953 » Madison, W1 53708-8952
(608) 266-9870 + Fax: (608) 282-3602
Toll-Free: (888) 534-0002

. legis.wi.gov
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Ohlo Senate mulling change to asbestos claims
BY MICHAEL P. TREMOGLIE

COLUMBUS, Ohio (Legal Newslina) - The Ohlo Senate heard
testimony Waednasday about a blll passed by thelr colleagues In
the Houae which concsms full disciasure by plaintiffs In
asbestos ltigation,

The bill imp cortaln requi ts for the plaingffs in
relation

to fiing clalme with asbastns tmm Tho pmposed legisiation
now being st be
informed of all claims aubmmed o asbem lmsls before and
during the trial.

Dafense counsel may also request plaintiffs fils a claim with
any asbestos trust, from which the defense counsel belleves
the plaintiffs are eligible to receive damages.

The language of the bill states, “a claimant shall provide to all
of the parties in the action a swom statement by the claimant,
under penalty of perjury, Identifying al existing asbestos trust
claims made by or on behalf of the claimant and ak trust claims
material pertaining to each identified asbestos trust claim. The
sworn statement shail disclose the date on which each
asbastos trust claim against the relevant ashestos trust was
made and whether any request for a deferral, delay,
suspension, or toling of the asbestos trust ciaims process has  Behrens
been submitted.”

Furthermiore it provides that, "if the cla t, subsequent to the submission of the sworn statement
under division (A){1)(a) of this section, fles with or submits 1o any asbestos trust additional asbestos
trust claims not previously disclosed, the claimant shall provide to af of the parties in the asbestos lort
action an amendment updating the swom statement and identifying the additional asbestos trust
claims.”

HB 380 also mandates, "Any defendant in an asbestos tort action msy fle a motion with the court, with
notics to the daimant and to all of the parties in the action, for an order to stay the proceedings. A
defendant's motion to stay the proceedings shall set forth cradible evid that d all of the
following: {1) The identities of ail ash trusts not previously disclosad by the pursuant to
secuon23079520ftheRewsedCadeaqawwrndimedmmthasnotmsdamasbemm
claims but against which the jant in good faith befieves the claimant may make a successfui
asbestos trust claim.”

Dougtas Simek of the Cleveiard law firm of Sutter O’'Cormel! thinks the law is "a great idea.” He said
that this is already being done in the county where he itigatas cases.

“Cuyahoga County (Ohio) courts have already ruled that this informaton ls discoverable and admissible
at trial,* he said.

But tria! lawyers do not think It Is such a great idea. John Van Doom Is the Exscutive Director of the
Ohio Association for Justice, ths advocacy group for Ohio trial lawyers.

"HB380mprasen{sanmnwahn&nwmwmwmmmnwbnmmun&r
the guise of i Ing the y of the * he said. "Their efforts are
the latest in thelr campaign to depﬁve victims of adequate oompensaﬁon for their astronomical medical
costs.”

Mark Behrens is a partner in the Public Policy Group of Shook, Hardy & Bacon L.L.P., in Washington,
D.C. He testified on March 13 before the Ohio Senate about the bil.

*Because the trusts operate opaquely and make [itle effont ta compare their claims amongst each other
or to claims made in the tort system, the trust system Is fertile ground for inequity,” he told the Senate
committee.

Hep«Mdedmmmpleolonecompsnymatreponedarandmmpingofdismryrsspmsesby
plaintiffs who sued them that indk He said of 255 plaintiffs who also filed
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clalms against an ssbestos trust only 19 had disclossd thekr exposure.

Behrens notad that each trust operates independently and that pleintifis' attomeys ars members of the
Trust Advisory Commitiess. These comimitiess are very influsntial in lrustee salection. They aiso
esssntiaity manage the sudit and quality control for the trusts.

- “honﬁomdmmmm,'ﬂmwmmdmmm
t advertising, fiing trust claims, and

“Whila invoived in trust g
cnoagadhsold&rqtmaﬂmﬂmgh ision and Int
recelving contingent fees from trusts’ payments.”

Aluding to what Simsk said, Behrans tastified that plaintiffs and the trusts have not cooperated in
making this information availabla, despite the acknowledgement by the courts of the propristy of the
discovery.

Behrens aisa said that (his current system can be easiy manipulsted.

Ha observed that "ths trusts’ standards are less than d ding.” He alsor rked that the lack of
transparsncy by the trusts provides an inducement to be contrary.

mammmmmmmmnmmmmmnumdquwm as starkly
demonstrated in the Ohio case of Kapanian v. Loriland Tobacco Co.,” Behrens tokd the senators.

“As I'm sure you're aware, In that case, Judge Hamry Hanna barred a prominent California asbestos
pemlinwylwﬁmfmmprwuchgbofmhisooutaﬂorh&!uundmmeﬁmammoms
partnors failed to abide by the rules of the court proscribing dishonesty, fraud, deceit, and
misrepressntation.

"Judge Hannsa rufng d national attention for exposing 'one of the derker comers of tort abuse’
in litigation: i fes b  alfegations made in open court and those submitted to
trusts set up by b p panies to pay asbestos-related claims.”

He addad that this case was not an isolated one. He mentioned another in which defendants warnted
discovery of trust claims.

Despite priar ruings making trust claims materisi available, it was necessaty to fila motions to compel
the plaintiffs counsel to praduce the information.

According to Behreﬂs. durhg a heannu on the matter, the plaintiff's counsel said he had been siow In
producing the he disagreed with the court. But Behvens alieged another motivation.

"The reason for the counsel's reluctance to produoe the trust materials became clear when the
documents wera produced shortly before trial,” Bohrens sald.

"There were sub ial and i licable di ies b meposmmstakenmooudandbafore
the trusts. Despite spedific and expllcﬁ diseovety raquests, the plaintff had failed to disclose nine trust
claims. In addition, the exposure period alleged in the fitigation was significantly and materially different
from the exposure period alleged in the trust claims.”
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As Passed by the House

129th General Assembly
Regular Session Am. H. B. No. 380
2011-2012

Representative Blessing

Cosponsors: Representatives Slaby, Hackett, McGregor, Adams, J.,
Amstutz, Buchy, Wachtmann Speaker Batchelder

ABILL

To enact sections 2307.951, 2307.952, 2307.953, and
2307.954 of the Revised Code to require claimants
in asbestos tort actions to wake certain
disclosures pertaining to asbestos trust claims
that have been submitted to asbestos trust
entities for the purpose'of compensating the

claimant for asbestos exposure.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2307.951, 2307.952, 2307.953, and

2307.954 of the Revised Code be enacted to read as follows:
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Section 2. Sections 2307.951 to 2307.954 of the Revised Code,

as enacted by this act, apply to asbestos tort actions filed on or 230
after the effective date of this act and to pending asbestos tort 231
actions in which trial has not commenced as of the effective date 232
of this act. 233

As used in this section, "asbestos tort action" has the same 234

meaning as in section 2307.951 of the Revised Code, as enacted by 235
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this act. “

Section 3. (A) If any provision that constitutes the whple or
part of a section of the Revised Code enacted by this act or
any application of any provision that constitutes the whole or
part of a section of the Revised Code enacted by this act is held
invalid, the invalidity does not affect other provisions of the
section or applications of other provisions of the section that
can be given effect without the invalid provision or application.
To this end, the provisions that constitute the whole or part of
the sections of the Revised Code enacted by this act and their

applications are independent and severable.

(B) If any provision that constitutes the whole or part of a
section of the Revised Code enacted by this act or if any
application of any provision that constitutes the whole or part of
a section of the Revised Code enacted by this act is held to be
preempted by federal law, the preemption does not affect other
provigsions of the section or applications of other provisions of
the section that can be given effect without the preempted
provision or application. To this end, the provisions that
constitute the whole or part of the sections of the Revised Code
enacted by this act and their applications are independent and

geverable.

Section 4. The General Assembly makes the following

statements of findings and intent:

(A) The United States Supreme Court has described asbestos

litigation in this country as a crigis.

(B) Asbestos litigation has forced an estimated eighty-five
employers into bankruptcy. The rate of asbestos-driven
bankruptcies has accelerated in recent years. Between 2000 and
2007, there were more asbestos-related bankruptcy filings than in

either of the prior two decades.
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(C) Personal injury lawyers have responded to these
bankruptcies by expanding their search for solvent defendants. The
number of asbestos defendants now includes over eight thousand
five hundred companies, including many small- and medium-sized
companies, in industries that cover eighty-five per cent of the

United States economy.

(D) Asbestos claimants often seek compensation for alleged
asbestog-related conditions from civil defendants that remain
solvent in civil court tort actions and from trusts or claims

facilities formed in asbestos bankruptcy proceedings.

(E) There is limited coordination and transparency between
these two paths to recovery. Ohio courts have already experienced
the problem of instances of claimants failing to provide
information and materials regarding asbestos trust claims that
they have commenced. This lack of transparency creates a strong
potential for abuse of the judicial process, as plaintiffs may
allege facts intended to maximize recoveries from trusts created
through the bankruptcy system while also alleging different or
conflicting facts to maximize recoveries from tort system

defendants.

(F) It is in the interest of justice that there be
trangparency for claims made in the bankruptcy system and for
claimg made in civil asbestos litigation. Transparency will
address the potential for abuse, fraud, and duplicate and

inconsistent payments.

(G) Presentation of abusive, fraudulent, or inconsistent

claims undermines the integrity of Chio's judicial system.

(H) The current lack of transparency in the tort system may
result in businesses in this state being unfairly penalized and

deprived of their rights.

(I) New asbestos trusts are being formed and are anticipated
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to be funded with approximately thirty billion dollars in assets.
As a consequence, it is critical to the interests of justice and
to the economy of the state of Ohio that the distribution of these
assets be made in a manner that incorporates full and consistent
disclosure when recovery is sought through an asbestos tort action
in Ohio against solvent companies or through a trust claim against
a bankrupt entity. All relevant asbestos exposure information
should be made available in a timely manner so that solvent
companies do not unnecessarily absorb the liabilities of bankrupt
trust entities that are not subject to tort actions. Transparency
will help ensure that all responsible parties are allocated an
equitable share of any liability and will encourage injured
persons to promptly seek an appropriate recovery from all

appropriate sources.

(J) The General Assembly has established apportionment of
liability as a public policy. Pursuant to Ohio apportionment of
liability law, bankrupt entities are currently assigned a
proportion of liability by the trier of fact. As a consequence,
this act furthers this existing public policy of the State of Ohio
by ensuring that asbestos tort actions are resolved on the basis
of all available evidence and on the full merits. With the advent
of an increasing number of significant asbestos trusts, it is
apparent that asbestos trusts and the claimants asserting claims
against them will be primary sources of information and evidence
that will ensure that Ohio's public policy of apportionment of
liability and of civil trials based upon all available evidence

will be protected and promoted.

(K) It is the intent of the General Assembly that this act
apply to claims made against any currently operating asbestos
trusts and to any asbestos trusts created on and after the

effective date of this act.
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