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RELIMINARY DRAFT - NoT READY FOR INTRODUCTION

1 AN ACT to create 146.816 of the statutes: relating to: uses and disclosures of
2 protected health information.
e
g S Analysis by the Legislative Reference Bureau .. ____
W% This is a preliminary draft. An analysis will be provided in a subsequent versiom\

i( f this draft. ——
S‘g is ME{}W . /)

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
3 SECTION 1. 146.816 of the statutes is created to read:
4 146.816 Uses and disclosures of protected health information. (1) In
v
) this section:
J v
6 (@) “Business associate” has the meaning given in 45 CFRVI 60.103.
v
7 (b) “Covered entity” has the meaning given in 45 CFR 160.103.
v 4
8 (c) “Disclosure” has the meaning given in 45 CFR 160.103 and includes

9 redisclosures and rereleases of information.
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SEcTION 1
v

2011 - 2012 Legislature

v
(d) “Health (':/are operations” has the meaning given in 45 CFR 164.501.

(e) “Payment” has the meaning given in 45 CFR 164.501.
I

v/
(f) “Protected health information” has the meaning given in 45 CFR 160.103.
v

(g) “Treatment” has the meaning given in 45 CFR 164.501.
v v
(h) “Use” has the meaning given in 45 CFR 160.103.
v oV v
(2) Sections 51.30 (4) (a) and (e) and 146.82 and rules promulgated under s.
v/

51.30 (12) do not apply to a use, disclosure, or request for disclosure of protec?ed
4 v
health information by a covered entity or business associate that meets all the

following criteria: /

\m«’f NNOTE: Pleasmn&%. 51.30 (4) [gl and (e), not s. 51:3Q w(fl) (a) to (e), do
“%.not apply T3 uses and disclosure er the circumstanees in this draft. ™.

Ty

(@) The covered entity or business associate makés the use, disclos'ure, or
request for disclosure in compliance with 45 CFR 164.500 to 164.534.

(b) The covered entity or business associate makes the use, disclosure, or
request for disclosure in any of the following circumstances:

v

1. For purposes of treatment.
\
2. For purposes of payment.
3. For purposes of health care operations.

(END)



2013-2014 DRAFTING INSERT LRB-1364/1lins
FROM THE TJD:.......
LEGISLATIVE REFERENCE BUREAU

INSERT ANALYSIS

Under current law, patient health care records are confidential but may be
released upon written consent of the patient or a person authorized by the patient.
Current law also requires health care providers to release patient health care records
without the consent of the patient under certain circumstances. Mental health
treatment records are also confidential, under current law, but may be released
under certain circumstances. v v

The bill defines a covered entity as a health plan, health plan clearinghouse, or
a health care provider who transmits any health information in electronic form in
connection with a certain transaction, as described under federal regulations. Under
this bill, a covered entity or a business associate of a covered entity that uses,
discloses, or requests disclosure of protected health information in a mental health
treatment record or patient health care record is exempt from certain confidentiality
requirements if the use, disclosure, or request complies with certain federal
regulations and is made for the purposes of treatment, payment, or health care
operations, as those purposes are defined by federal regulation.

(END INSERT ANALYSIS)



: Dodge, Tamara i}

From: Scholz, AJ

Sent: Friday, September 27, 2013 11:52 AM
To: Dodge, Tamara

Cc: Hanus, Andrew

Subject: LRB 1364: HIPPA Harmonization
Hello Tami,

As a result of the Speaker’s Task Force on Mental Health, we need to make some tweaks to the draft.
1) Explicitly cross reference U.S.C. 164.522 (rights to request privacy protection for protected health information)
in state statute.
2) Direct DHS to develop a comprehensive, accessible, and comprehendible document explaining patient privacy
rights. DHS should make it easily accessible online and at all applicable health facilities in the state.

Thanks for your help on this. Please let me know if you have any questions.

AJ Scholz

Office of Representative Erik Severson
608-267-2365

221 North, State Capitol



: Dodge, Tamara

From: Scholz, AJ

Sent: Tuesday, October 01, 2013 11:47 AM

To: Dodge, Tamara ;

Subject: LRB 1364 HIPAA Compliance

Attachments: HIPAA Harmonization and Rights to Request Restrictions 092613.doc
Hey Tami,

Attached is some draft language for the changes that | had mentioned to the HIPAA compliance legislation, LRB 1364.
This should clarify a little more what the intent of those tweaks are.

Thank you!

AJ Scholz

Office of Representative Erik Severson
608-267-2365

221 North, State Capitol




SECTION 1. 146.816 of the statutes is created to read:

146.816 Uses and disclosures of protected health information.

(1) In this section:

(a) “Business associate” has the meaning given in 45 CFR 160.103.

{b} “Covered entity” has the meaning given in 45 CFR 160.103.

{c) “Disclosure” has the meaning given in 45 CFR 160.103 and includes redisclosures and rereleases of information.
(d) “Health care operations” has the meaning given in 45 CFR 164.501.

({e) “Payment” has the meaning given in 45 CFR 164.501.

(f) “Protected health information” has the meaning given in 45 CFR 160.103.
(g) “Treatment” has the meaning given in 45 CFR 164.501.

{h) “Use” has the meaning given in 45 CFR 160.103.

{2) Sections 51.30 {4) (a) and (e} and 146.82 and rules promulgated under s. 51.30 {12) do not apply to a use, disclosure, or request for
dlsclosure of protected health information by a covered entity or its business associate that meets all the following criteria:
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to 164.534. :
(ch) The covered entity or its business associate makes the use, disclosure, or request for disclosure in any of the following
circumstances:

1. For purposes of treatment.
2. For purposes of payment.
3. For purposes of health care operations.
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AN ACT to create 146.816 of the statutes; relating to: uses and disclosures of

protected health information.

Analysis by the Legislative Reference Bureau

Under current law, patient health care records are confidential but may be
released upon written consent of the patient or a person authorized by the patient.
Current law also requires health care providers to release patient health care records
without the consent of the patient under certain circumstances. Mental health
treatment records are also confidential, under current law, but may be released
under certain circumstances.

The bill defines a covered entity as a health plan, health plan clearinghouse, or
a health care provider who transmits any health information in electronic form in
connection with a certain transaction, as described under federal regulations. Under
this bill, a covered entity or a business associate of a covered entity that uses,
discloses, or requests disclosure of protected health information in a mental health
treatment record or patient health care record is exempt from certain confidentiality
requirements if the use, disclosure, or request complies with certain federal
regulations and is made for the purposes of treatment, payment, or health care
operations, as those purposes are defined by federal regulation@

I\ gt Analb(gjg

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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BILL SECTION 1
1 SECTION 1. 146.816 of the statutes is created to read:
2 146.816 Uses and disclosures of protected health information. (1) In
3 this section:
4 (a) “Business associate” has the meaning given in 45 CFR 160.103.
5 (b) “Covered entity” has the meaning given in 45 CFR 160.103.
6 (¢) “Disclosure” has the meaning given in 45 CFR 160.103 and includes
7 redisclosures and rereleases of information.
8 (d) “Health care operations” has the meaning given in 45 CFR 164.501.
9 (e) “Payment” has the meaning given in 45 CFR 164.501.

10 (f) “Protected health information” has the meaning given in 45 CFR 160.103.

11 (g) “Treatment” has the meaning given in 45 CFR 164.501.

12 (h) “Use” has the meaning given in 45 CFR 160.103.

13 (2) Sections 51.30 (4) (a) and (e) and 146.82 and rules promulgated under s.
\:\ 14 51.30 (12) do not apply to a use, disclosure, or reigrlgst for disclosure of protected
) - '{15 health information by a covered entity or /\business associate that meets all the
\_/: 9 116 following criteria: ( ) ,;r S

b

N

17 b (&) The covered entity or

usiness associate makes the use, disclosure, or

18 request for disclosure in compliance with 45 CFR 164.500 to 164.534.

—— TS
19 ¢ J) The covered entity or,\business associate makes the use, disclosure, or

20 request for disclosure in any of the following circumstances:
21 1. For purposes of treatment.

22 2. For purposes of payment.

23 3. For purposes of health care operations.

24 (END)
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1 INSERT ANALYSIS

né 1{/ and if the covered entity has fulfilled its notice of privacy practices obligations
under federal regulations. The bill also requires the Department of Health Services
\l\ to make available, to all applicable health care facilities and on its Internet site, a
: comprehensive and accessible document written in @ﬂcommonly understood
language that explains health information privacy rights.
For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

(END INSERT ANALYSIS)

INSERT 2-17

(a) The covered entity has fulfilled to the individual who is the subject of the
protected health information its notice of privacy practices obligations under 45 CFR

164.520, including the obligation to include in plain language in the notice of privacy

practices a statement of the individual’s rights with respect to protected health
information and a brief description of how the person may exercise those rights

including the right to request restrictions on uses and disclosures of protected health

@ o 9t e W N

information about the individual to c‘:}rry out treatment, payment, or health care
10 operations as provided in 45 CFR 164.522.

(END INSERT 2-17)

11 INSERT 2-24

12 (8) The departme;:lt shall make a comprehensive and accessible document
13 written in commonly understood language that explains health information privacy
14 rights available to all applicable health care facilities in the state and on the
15 departmen‘\c{s Internet site.

(END INSERT 2-24)
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2013 BILL

AN ACT to create 146.816 of the statutes; relating to: uses and disclosures of
protected health information.

Analysis by the Legislative Reference Bureau

Under current law, patient health care records are confidential but may be

released upon written consent of the patient or a person authorized by the patient.
Current law also requires health care providers to release patient health care records
without the consent of the patient under certain circumstances. Mental heaith
treatment records are also confidential, under current law, but may be released
under certain circumstances.

The bill defines a covered entity as a health plan, health plan clearinghouse, or

a health care provider who transmits any health information in electronic form in
connection with a certain transaction, as described under federal regulations. Under
this bill, a covered entity or a business associate of a covered entity that uses,
discloses, or requests disclosure of protected health information in a mental health
treatment record or patient health care record is exempt from certain confidentiality
requirements if the use, disclosure, or request complies with certain federal
regulations and is made for the purposes of treatment, payment, or health care
operations, as those purposes are defined by federal regulation and if the covered
entity has fulfilled its notice of privacy practices obligations under federal
regulations. The bill also requires the Department of Health Services to make
available, to all applicable health care facilities and on its Internet site, a
comprehensive and accessible document written in commonly understood Ianguage
that explains health information privacy rights.

BILL
For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.
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The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

SecTioN 1. 146.816 of the statutes is created to read:

146.816 Uses and disclosures of protected health information. (1) In
this section:

(a) “Business associate” has the meaning given in 45 CFR 160.103.

(b) “Covered entity” has the meaning given in 45 CFR 160.103.

(c) “Disclosure” has the meaning given in 45 CFR 160.103 and includes
redisclosures and rereleases of information.

(d) “Health care operations” has the meaning given in 45 CFR 164.501.
(e) “Payment” has the meaning given in 45 CFR 164.501.

(f) “Protected health information” has the meaning given in 45 CFR 160.103.

(g) “Treatment” has the meaning given in 45 CFR 164.501.

(h) “Use” has the meaning given in 45 CFR 160.103.

(2) Sections 51.30 (4) (a) and (e) and 146.82 and rules promulgated under s.
51.30 (12) do not apply to a use, disclosure, or request for disclosure of protected
health information by a covered entity or its business associate that meets all the

following criteria:




11

12

13

14

15

(a) (b} The covered entity or its business associate makes the use, disclosure, or
request for disclosure in compliance with 45 CFR 164.500 to 164.534.

(b) {6} The covered entity or its business associate makes the use, disclosure, or
request for disclosure in any of the following circumstances:

1. For purposes of treatment.

2. For purposes of payment.

3. For purposes of health care operations.

(4) (3) The department shall make a comprehensive and accessible document

written in commonly understood language that explains health information privacy
rights available to all applicable health care facilities in the state and on the

department’s Internet site.

(END)



Please feel free to contact me with any questions or concerns.

Meantime, best wishes,

List hosted by the State Bar of Wisconsin, 5302 Eastpark Blvd., Madison, Wi 53718-2101. For questions: service@wisbar.org, (800) 728-7788.
UNSUBSCRIBE Aaron Gary MANAGE and VIEW RULES and GUIDELINES WHITELIST

List hosted by the State Bar of Wisconsin, 5302 Eastpark Blvd., Madison, Wl 53718-2101. For questions: service@wisbar.org, (800) 728-7788.
UNSUBSCRIBE Randal Brotherhood MANAGE and VIEW RULES and GUIDELINES WHITELIST




Dodge= Tamara

From: Scholz, AJ

Sent: Tuesday, October 08, 2013 10:45 AM
To: Dodge, Tamara

Subject: RE: LRB 1364/2

Hello Tami,

The new version was primarily drafted to address some concerns from the /2 draft. Assume that a mental health
provider begins using and disclosing mental health info under 146.816(2) upon enactment. However, in 2015, the
mental health provider discovers that its current notice of privacy practices has been slightly out of compliance since
2010. We read the /2 that it appears that the non-compliance with HIPPA’s notice provision could make every use and
disclosure of mental health information from 2013-15 not subject to the HIPPA “safe harbor” under 146.816 (2} and this
a potential violation of 5. 51.30

The goal of the Task Force was not to make disclosure under the HIPAA “safe harbor” contingent on compliance with
HIPPA's notice and right to request restrictions. The Task Force recommendation read “explicitly cross-reference in state
statute the federal HIPAA law rights to request privacy protection for health information.” | believe out changes places
the HIPAA notice obligations as a standalone provision which is the most consistent with the intent of the Task Force.

In regards to moving the HIPAA notice to chpt. 51, | think it would be better to leave the provision in 146.816. First, we
want to keep the HIPAA use and disclosure provisions and the notice provision as a package. | think this will be
important to mental health consumers to see the provisions together in statute. Second, 146.816 applies to HIPAA
covered entities, and not all mental health providers regulated by chpt. 51 as necessarily covered entities. The notice
provision foremost applies to covered entities, but only a subset of covered entities that are also treatment facilities
regulated by chpt. 51. Also, moving the provision to chpt. 51 could potentially invoke the penalties and remedies
provided in chpt. 51. The Task Force recommendation simply to cross reference the HIPAA rights to request privacy
protection, not intending to invoke any remedies or penalties for failure to meet the HIPAA notice provisions.

| hope this helps to answer your questions. Please feel free to contact me with any follow-ups.

Thanks for your help

AJ Scholz

Office of Representative Erik Severson
608-267-2365

221 Notth, State Capitol

From: Dodge, Tamara

Sent: Monday, October 07, 2013 5:53 PM
To: Scholz, AJ

Subject: RE: LRB 1364/2

A,



No need to apologize. | do have a question though. In this version, the requirement for the treatment facilities is outside
of the introduction that exempts the facilities from, in this case, s. 51.30 (4} (a) and (e). What it leaves is a provision that
just requires the treatment facility to follow a federal regulation, which seems like an odd provision unless the only
purpose is to allow DHS to enforce the federal regulation. I’'m wondering if the provision should still come under the
intro but only apply to treatment facilities. This would read:

“Sections 51.30 (4) (a) and (e)...do not apply to a use, disclosure, or request for disclosure of protected health
information by a covered entity or its business associate that meets all of the following criteria:

(new c) if the covered entity is a treatment facility, the covered entity complies with the notice of privacy practices
obligations under...(rest of the scored language).”

If my proposed version isn’t correct, then | have a couple of concerns. I'm wondering if more language should be added
to s. 51.30 to address conflicts between the new provision and s. 51.30, because the facilities would be required to
follow the federal regulation unless the reverse preemption of HIPAA required the application of state law. Also, if the
provision isn’t really related to the previous idea of the draft but is a stand-alone requirement for treatment facilities to
follow the federal regulation, I’'m thinking that the provision should be placed in ch. 51.

If you have any questions, please contact me.

Thanks,
Tami

Tamara J. Dodge

Attorney

Wisconsin Legislative Reference Bureau
P.O. Box 2037

Madison, WI 53701-2037

(608) 267 - 7380
tamara.dodge@legis.wisconsin.gov

From: Scholz, AJ

Sent: Monday, October 07, 2013 11:21 AM
To: Dodge, Tamara

Subject: LRB 1364/2

Hey Tami,

| am really sorry but | need to get some more changes to LRB 1364/2 relating to uses and disclosures of protected health
information. Please see the attached document and let me know if you have any questions.

Again, | apologize for the multiple rounds of changes on this. Thank you for all your help.

Sincerely,

AJ Scholz

Office of Representative Erik Severson
608-267-2365

221 North, State Capitol
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1 AN ACT to create 146.816 of the statutes; relating to: uses and disclosures of

2 protected health information.

Analysis by the Legislative Reference Bureau

Under current law, patient health care records are confidential but may be
released upon written consent of the patient or a person authorized by the patient.
Current law also requires health care providers to release patient health care records
without the consent of the patient under certain circumstances. Mental health
treatment records are also confidential, under current law, but may be released
under certain circumstances.

The bill defines a covered entity as a health plan, health plan clearinghouse, or
a health care provider who transmits any health information in electronic form in
connection with a certain transaction, as described under federal regulations/Under
this bill, a covered entity or a business associate of a covered entity that uses,
discloses, or requests disclosure of protected health information in a mental health
treatment record or patient health care record is exempt from certain confidentiality
requirements if the use, disclosure, or request complies with certain federal
regulations and is made for the purposes of treatment, payment, or health care

operations, as those purp_oses are deﬁned by federal regulatmnf?wl"l\(deL covere
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that explains health information privacy rights.
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 146.816 of the statutes is created to read:
146.816 Uses and disclosures of protected health information. (1) In
this section:

(a) “Business associate” has the meaning given in 45 CFR 160.103.

2
3
4
5 (b) “Covered entity” has the meaning given in 45 CFR 160.103.
6 (¢) “Disclosure” has the meaning given in 45 CFR 160.103 and includes
7 redisclosures and rereleases of information.

8 (d) “Health care operations” has the meaning given in 45 CFR 164.501.

7 95(_ (e) “Payment” has the meaning given in 45 CFR 164.501.

SHUR v (f) “Protected health information” has the meaning given in 45 CFR 160.103.

11 (g) “Treatment” has the meaning given in 45 CFR 164.501.

| __ @) “Use” has the meaning given in 45 CFR 160.103.

13 (2) Sections 51.30 (4) (a) and (e) and 146.82 and rules promulgated under s.

14 51.30 (12) do not apply to a use, disclosure, or request for disclosure of protected p
; O

. (S 15 health information by a covered entity or its business associate that meets all/\the

-+ | o7

followm,Lntena

< g e that IS otreatment FaciliTy Shall_

“/ ; 02%\3 i/‘ )@fb—\;&"eé entity ﬁ’\%ﬁﬂﬁllédxb the individuat-whe-isthesubjs Cmn ’

,;%* rotected health mformatlom notice of privacy practices obligations ¥inder 45 CFR

%
¥

19 164.520, including the obligation to include in plain language in the notice of privacy
| 20 practices a statement of the 1nd1v1duals rights with respect to protected health
:f @ information and a brief description of how th% exercise those rights
\ N ;

ndividy, |
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1 including the right to request restrictions on uses and disclosures of protected health ;
2 information about the 1nd1v1dual to carry out treatment, payment, or health care
| |
| Tas |
3 ‘_kwoperatlons as prov1ded in 45 CFR 164 522. _(eND 3€[ ”d ra f" u D j

\Q\(B) The covered entlty or its business associate makes the use, disclosure, or
5 request for disclosure in compliance with 45 CFR 164.500 to 164.534.
The covered entity or its business associate makes the use, disclosure, or
request for disclosure in any of the following circumstances:
1. For purposes of treatment.
2. For purposes of payment.

3. For purposes of health care operations. 4

( u%\ ?3)) The department shall make a comprehensive and accessible document
- Wmtten in commonly understood language that explains health information privacy

rights available to all applicable health care facilities in the state and on the

department’s Internet site.

15 (END)
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