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Kuczenski, Tracy

From: Konopacki, Larry

Sent: Wednesday, February 19, 2014 4:57 PM

To: Kuczenski, Tracy

Cc: Smith-Loomans, Sandra; Curry, Jeff, Rep.Tranel
Subject: AB 746 Amendment

Hi Tracy, would you please prepare a substitute amendment to AB 746 that makes the following changes to the bill?
Please prepare it for Rep. Nerison and please ask them to copy Rep. Tranel and me when the draft is sent out.

/- Incorporate the changes in Assembly Amendment 3.
v/ Incorporate the changes in Assembly Amendment 7 except replace “members of the general public” with
“visitors” on page 1 line 8 and on page 3, line 15.

* For purposes of proposed section 895.524 (2) (b) 2., define “willful or wanton disregard” to mean “conduct
committed with an intentional or reckless disregard for the safety of others, such as by failing to exercise
ordinary care to prevent a known danger or to discover a danger.” (this definition is taken from the definition of
“willful and wanton misconduct” in Black’s Law Dictionary, 7 ed.)

e Provide that the evidentiary standard applicable to proposed section 895.524 (2) (b) 2. and 3. is that the proof
must show, by clear and convincing evidence, that the provider satisfied the elements of the subdivision.

It appears that this may be the last amendment that you will have to draft for this bill, depending on how fast word
spreads that there is a pretty broad consensus supporting this.

Thanks,

Larry

Larry A. Konopacki

Wisconsin Legislative Council

(608) 267-0683

larry konopacki@legis.wisconsin.gov
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ASSEMBLY AMENDMENT 3,
TO ASSEMBLY BILL 746

February 13, 2014 - Offered by COMMITTEE ON AGRICULTURE.

At the locations indicated, amend the bill as follows:
1. Page 3, line 25: delete “the entrance” and substitute “each entrance”.

2. Page 4, line 14: delete lines 14 to 18.

(END)
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February 10, 2014 - Introduced by Representatives NERISON, TRANEL, BALLWEG
BERNIER BorN, Czasa, HULSEY, KLEEFISCH, T. LARSON, LOUDENBECK, MARKLEIN
MURPHY, NYGREN, A. OtT, PETRYK, PRIDEMORE, RIPP, STRACHOTA, TAUCHEN,
THIESFELDT and WRIGHT, cosponsored by Senators MouLTON, HARSDORF and
ScHuLTZ. Referred to Committee on Agriculture.

Peagee

AN ACT to create 895.524 of the statutes; relating to: limits on liability for

v

persons offering agricultural tourism activities.
e

Analysis by the Legislative Reference Bureau

This b provides immunity from civil liability to an agricultural fourism
provider for the death of or injury to a participant in an agricultural tourjgm activity
under certain circulsstances. The bill defines “agricultural tourispy’provider” to
mean a person who operates, provides, or demonstrates an agrietltural tourism
activity. The bill defines “aghtcultural tourism activity” to mege’an educational or
recreational activity that takes ptage on a farm, ranch, grovg;or other place where
agricultural, horticultural, or silvic ral crops are ggown or farm animals or
farmed fish are raised, and that allows mesgbers of th€ general public, whether or
not for a fee, to tour, explore, observe, learn aboygsparticipate in, or be entertained
by an aspect of agricultural production, harvestingyor husbandry that occurs on the
farm, ranch, grove, or other place.

The bill extends liability proteetfon to the agricultu®al tourism provider if the
participant’s death or injury ocgufs as a result of a risk inher@xg in the agricultural
tourism activity and the agricultural tourism provider posts and maintains, in a
clearly visible location at the entrance to the property or at the Id tion of each
agricultural tourigaf activity, a sign that contains a notice concerning the risk
inherent in the-dgricultural tourism activity. The bill defines “risk inhere bin an
agricultugat tourism activity” as a danger or condition that is an integral part of'\an
agrigdtural tourism activity, including the surface or subsurface conditions of t

rd and the natural condition of vegetation and water on the property;~
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npredictable behavior of wild, domestic, or farm animals on_tffe proptma_
ordinary dangersef structures or equipment ordinarily uged where agricultural, =
horticultural, or silvictdtural crops are grown or farmafiimals or farmed fish are
raised; and the possibility thet a participant in an agricultural tourism activity may
act in a negligent manner that Tay contribué€ to the injury to that participant or
another participant.

The bill withholds immunity £fom civilliability to an agricultural tourism
provider if any of the followiggTircumstances apgly: 1) the agricultural tourism
provider fails to post a siggrwarning of a dangerous, buf inconspicuous, condition
known to the provider prf'the property; the agricultural touPtsm provider owns or is
in lawful control of tie property; and the death or injury is causedy the dangerous
inconspicuous cpridition; 2) the agricultural tourism provider acts with willful or
wanton disregard for the safety of the participant; or 3) the agriculturalNqurism
provides irtentionally causes the participant’s injury or death.

T

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

10

11
12
13
14

SECTION% 895.524 of the statutes is created to read:

895.524 Participation in an agricultural tourism activity; limitations
on civil liability, assumption of risk. (1) DEFINITIONS. In this section:

(a) “Agricultural tourism activity” means an educational or recreational
activity that takes place on a farm, ranch, grove, or other place where agricultural,
horticultural, or silvicultural crops are grown or farm animals or farmed fish are
raised, and that allows members of the general public, whether or not for a fee, to
tour, explore, observe, learn about, participate in, or be entertained by an aspect of
agricultural production, harvesting, or husbandry that occurs on the farm, ranch,
grove, or other place.

(b) “Agricultural tourism provider” means a person who operates, provides, or
demonstrates an agricultural tourism activity.

(¢c) “Participant” means an individual, other than an agricultural tourism

provider, who observes or participates in an agricultural tourism activity.
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(d) “Property” means the real property where an agricultural tourism activity
takes place and the buildings, structures, and improvements on that real property.

() “Risk inherent in an agricultural tourism activity” means a danger or
condition that is an integral part of an agricultural tourism activity, including all of
the following:

1. The surface and subsurface conditions of land and the natural condition of
vegetation and water on the property.

2. The unpredictable behavior of wild, domestic, or farm animals on the
property.

3. The ordinary dangers of structures or equipment ordinarily used where
agricultural, horticultural, or silvicultural crops are grown or farm animals or
farmed fish are raised.

4. The possibility that a participant in an agricultural tourism activity may act
in a negligent manner, including by failing to follow instructions given by the
agricultural tourism operator or by failing to exercise reasonable caution while
engaging in the agricultural tourism activity, that may contribute to the injury to
that participant or to another participant.

(2) IMMUNITY FROM LIABILITY. (a) Subject to par. (b),\/aln agricultural tourism
provider is immune from civil liability for injury to or the death of an individual who
is participating in an agricultural tourism activity on property owned, leased, or
managed by the agricultural tourism provider if all\éf the following apply:

1. The participant is injured or killed as a result of a risk inherent in an
agricultural tourism activity.

2. The agricultural tourism provider posts and maintains, in a clearly visible
location at @%entrance to the property where the agricultural tourism activity takes

eoth,
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place or at the location of each agricultural tourism activity, a sign that contains the
following notice in black lettering, each letter a minimum of one inch in height, on
a white background: “NOTICE: A person who observes or participates in an
agricultural tourism activity on this property assumes the risks inherent in the
agricultural tourism activity. Risks inherent in the agricultural tourism activity
may include conditions on the land, the unpredictable behavior of farm animals, the
ordinary dangers associated with equipment used in farming operations, and the

potential that a participant in the agricultural tourism activity may act in a
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negligent way that may contribute to injury or death. The agricultural tourism
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provider is not liable for the injury or death of a person involved in an agricultural

ey
ey

tourism act1v1ty resulting from those 1nherent risks.”

lp Subject b subdp 2o &
(b)[An agncultural tourism provider is not immune from c1v11 liability for injury

s

S

v aﬂb
to or the death of a participant if any of the following :

e

14 1. The agricultural tourism provider fails to conspicuously post a sign warning

15 of a dangerous inconspicuous condition known to him or her on the property; the

16 agricultural tourism provider owns, leases, rents, or is otherwise in lawful control

17 or possession of the property; and the death or injury is caused by the dangerous
k 18 inconspicuous condition.

.(\* /%) J—@ The agricultural tourism provider acts with a willful or wanton disregard for

the safety of the participant. (\ Tneed 4-20 \ 4

@@ L@ 9—@ The agricultural tourism provider intentionally causes the participant’s

22 injury or death.

}23 (3) APPRECIATION OF CONDITIONS AND RISK OF PARTICIPATION IN AN AGRICULTURAL

24 TOURISM ACTIVITY. A participant in an agricultural tourism activity engaged in on

25 property owned or leased by an agricultural tourism provider who offers facilities to
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1 the general public for participation in agricultural tourism activities accepts the
2 risks inherent in the agricultural tourism activity of which the ordinary prudent
3 person is or should be aware.

J 4 (4) EFFECT ON RELATED PROVISION. Nothing in this section affects the limitation
5 of a property owner’s liability under s. 895.52.

SECTIOhﬂ.// Initial applicability.

E (1) This act first applies to actions filed on the effective date of this subsectiog

(END)
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***AUTHORS SUBJECT TO CHANGE***

At the locations indicated, amend the bill as follows:

1. Page 2, line 1: before that line 1nsert

10
11

13
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@SECTIONw 895.52 (1) (a) of the statutes is renumbered 895 52 (1) (ar)

SECTIONﬁ 895.52 (1) (ag) of the statutes is created to read:
895.52 (1) (ag) “Agricultural tourism activity” means an educational or
recreational activity that takes place on a farm, ranch, grove, or other place where

agricultural, horticultural, or silvicultural crops are grown or farm animals or
V' iCirort

farmed fish are raised, and that allows w@m@ to tour, explore,

observe, learn about, participate in, or be entertained by an aspect of agricultural

production, harvesting, or husbandry that occurs on the farm, ranch, grove, or other
place.

SECTIONﬁ': 895.52 (1) (g) of the statutes, as affected by 2013 Wisconsin Act

y

20, is amended to read:
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895.52 (1) (g) “Recreational activity” means any outdoor activity undertaken
for the purpose of exercise, relaxation or pleasure, including practice or instruction
in any such activity. “Recreational activity” includes hunting, fishing, trapping,
camping, picnicking, exploring caves, nature study, bicycling, horseback riding,
bird-watching, motorcycling, operating an all-terrain vehicle or utility terrain
vehicle, operating a vehicle, as defined in s. 340.01 (74), on a road designated under
s. 23.115, ballooning, hang gliding, hiking, tobogganing, sledding, sleigh riding,
snowmobiling, skiing, skating, water sports, sight-seeing, rock-climbing, cutting or
removing wood, climbing observation towers, animal training, harvesting the

products of nature, participating in an agricultural tourism activity, sport shooting

and any other outdoor sport, game or educational activity. “Recreational activity”
does not include any organized team sport activity sponsored by the owner of the
property on which the activity takes place.

SECTION % 895.52 (6) (a) 7. of the statutes is created to read:

895.52 (6) (a) 7. A payment made to purchase products or goods offered for sale

on the property@b

2. Page 2, line 1: delete “SECTION 1” and substitute “SECTION 1w”.

3. Page 5, line 5: after that line jnsert

~2GSecrion Bt 895.525 (2) of the statutes is renumbered 895.525 (2) (intro.) and
amended to read:
895.525 (2) DermirioNn DEFINITIONS. (intro.) In this section;“reereational;

(b) “Recreational activity” means any activity undertaken for the purpose of

exercise, relaxation or pleasure, including practice or instruction in any such

activity. “Recreational activity” does not include participating in a snow sport at a
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ski area, as those terms are defined in s. 167.33, but includes hunting, fishing,
trapping, camping, bowling, billiards, picnicking, exploring caves, nature study,
dancing, bicycling, horseback riding, horseshoe-pitching, bird-watching,
motorcycling, operating an all-terrain vehicle or utility terrain vehicle, ballooning,
curling, throwing darts, hang gliding, hiking, sleigh riding, snowmobiling, skating,
participation in water sports, weight and fitness training, sight-seeing,

rock-climbing, cutting or removing wood, climbing observation towers, animal

activity, sport shooting, and participating in a snow sport outside a ski area, as those

terms are defined in s. 167.33, and any other sport, game or educational activity.
SECTION ‘ﬂ:’ 895.525 (2) (a) of the statutes is created to read:
895.525 (2) (a) “Agricultural tourism activity” means an educational or
recreational activity that takes place on a farm, ranch, grove, or other place where
agricultural, horticultural, or silvicultural crops are grown or farm animals or

o Vitiha
farmed fish are raised, and that allowsfembers ol Ihe genera

v
¢ to tour, explore,

observe, learn about, participate in, or be entertained by an aspect of agricultural

production, harvesting, or husbandry that occurs on the farm, ranch, grove, or other

m

4, Page 5, line 7: delete that line and substw

Tf\)' “(1c)(a) In this subsection:

1. “Owner” has the meaning given in section 895.52 (1) (d) of the statutes.
2. “Property” has the meaning given in section 895.52 (1) (f) of the statutes.
3. “Recreational activity” has the meaning given in section 895.52 (1) (g) of the

statutes, as affected by this act.
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(b) The treatment of section 895.52 (1) (a), (ag), and (g) and (6) (a) 7. of the
statutes first applies to the death of, any injury to, or any death or injury caused by,
a person engaging in a recreational activity on the owner’s property on the effective

date of this subsection.

@ [%) The treatment of section 895.524 of the statutes first applies to an injury

6

or death that occurs on the effective date of this subsection.

@ (g)(a) In this subsection, “recreational activity” has the meaning given in

8
9
10

@

12

section 895.525 (2) (b) of the statutes, as affected by this act.
(b) The renumbering and amendment of section 895.525 (2) of the statutes and
the creation of section 895.525 (2) (a) of the statutes first apply to a participant in a

recreational activity on the effective date of this subsection@'&
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f\.)D Vv INSERT 4-20
C@r In this'subd. 1. a., “willful or wanton disregard” means conduct committed with

an intentional or reckless disregard for the safety of others, such as by failing to

exercise ordinary care to prevent a known danger or to discover a danger.

INSERT 4-23
Q{ 2. Any person who asserts that the acts or omissions of an agricultural tourism

provider\/s'atisfy the elements under subd. 1. a. or b§/has the burden of proving that

assertion by clear and convincing evidence.



