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CHAPTER 227
ADMINISTRATIVE PROCEDURE AND REVIEW

SUBCHAPTERI 227.26 Legislative review after promulgation; joint committee for review of

GENERAL PROVISIONS administrativerules.
227.01 Definitions. 227.265 Repeal or modification of rules.
227.02 Compliance with other statutes. 227.27 Construction of administrative rules.
227.03 Application of this chapter 227.30 Review of administrative rules or guidelines.
227.04 Considerations for small business. SUBCHAPTER Il

SUBCHAPTER Il ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW
ADMINISTRATIVE RULES 227.40 Declaratory judgment proceedings.
227.10 Statementsf policy and interpretations of law; discrimination prohibited.227.41  Declaratory rulings.
227.11 Extentto which chapter confers rule—-making authority 227.42 Right to hearing.
227.113 Incorporation of local, comprehensive planning goals. 227.43 Division of hearings and appeals.
227.114 Rule making; considerations for small business. 227.44 Contested cases; notice; parties; hearing; records.
227.115 Review of rules décting housing. 227.45 Evidence and ditial notice.
227.116 Rules to include time period. 227.46 Hearing examiners; examination of evidence by agency
227.117 Review of rules impacting ergr availability 227.47 Decisions.
227.12 Petition for rules. 227.48 Service of decision.
227.13 Advisory committees and informal consultations. 227.483 Costs upon frivolous claims.
227.135 Statements of scope of proposed rules. 227.485 Costs to certain prevailing parties.
227.137 Economic impact analyses of proposed rules. 227.49 Petitions for rehearing in contested cases.
227.14 Preparation of proposed rules. 227.50 Ex parte communications in contested cases.
227.15 Legislative council stéf 227.51 Licenses.
227.16 When hearings required. 227.52 Judicial review; decisions reviewable.
227.17 Notice of hearing. 227.53 Parties and proceedings for review
227.18 Conduct of hearings. 227.54 Stay of proceedings.
227.185 Approval by governor 227.55 Record on review
227.19 Legislative review prior to promulgation. 227.56 Additional evidence; trial; motion to dismiss; amending petition.
227.20 Filing of rules. 227.57 Scope of review
227.21 Publication of rules; incorporation by reference. 227.58 Appeals.
227.22 Effective date of rules. 227.59 Certificationof certain cases from the circuit court of Dane County to other
227.23 Forms. circuits.
227.24 Emegency rules; exemptions. 227.60 Jurisdictionof state courts to determine validity of laws when attacked in
227.25 Legislative reference bureau. federalcourt and to stay enforcement.
SUBCHAPTERI sion required bylaw, except a motor vehicle operawticense
issuedunder ch343, a vehicle registration certificate issued under
GENERAL PROVISIONS ch.341, a license required primarily for revenue purposes, a hunt
ing or fishing approval or a similar license where issuance is

227.01 Definitions. In this chapter: merelya ministerial act.

(1) “Agency” means aboard, commission, committee, (6) “Licensing” means an agency process relating to the-grant
departmenbr officer in the state government, except the geveing, denial, renewal, revocation, suspension, annulment, -with

nor, a district attorney or a military or judicialfafer. drawalor amendment of a license.
(2) “Code”, when used withouturther modification, means  (7) “Official of the agency” means a secretagymmissioner
the Wisconsin administrative code unde5.93 or member of a board of an agency

(3) “Contestedcase” means an agency proceeding in which (8) “Party” means a person or agency named or admitted as a
theassertion by one party of any substantial intésedenied or partyin a contested case.
controvertedby anotherparty and in which, after a hearing (gm) “Permanentule” means a rulether than a rule promul
requiredby law a substantiaihterest of a party is determined oryatedunder s227.24
adverselyaffected by a decision or ordefhere are 3 classes of (9) “Personaggrieved” means a personagency whose sub
conteste‘c‘i cases as f°"°"_VS:” _ o stantialinterests are adverselyfedted by a determination of an
(a) A“class 1 proceeding” isproceeding in which an agencyagency.
actsunderstandards conferring substantial discretionary author (10) “Proposedtule” means all or any part of an agesgyto
ity upon it. “Class 1 proceedings” include rate making, price Sﬁtosalto promulgate a rule
ting, the granting of a certificate of convenience and necegsity (11) “Register”means t.he \lgconsin administrative register
making,review or equalization of tax assessments and the—gra@}}ders 35 993 9
ing or denial of a license. g . )
(b) A “class 2 proceeding” is a proceeding in which an agenc (13) “Rule” means a regulation, standard, statement of policy
determinesaheiher to mpose a sanciion or penally agansi%dencral orde of gencrapplication which has trefettof aw
party. “Class 2 proceedings” include the suspension or revocat ificlegislati N agency np d pret,
of or refusal to renew a license because of an alleged violatiorsBecificlegislation enforced or administered by #gency or to
law. Any proceeding which could be construed to be both a clgi&ern the oganization or procedure of the agenciRule
1 and a class 2 proceeding shall be treated class 2 proceeding.includesa modification of a rule under 227.265 “Rule” does
(c) A “class 3 proceeding” is any contestease not included notinclude, and £227.10does not apply to, any action or inaction

in class 1 or class 2. of an agencywhether it would otherwise meet the definition
(4) “Hearing examiner” means a person designated underdfiderthis subsection, which:
227.430r 227.46 (1)to preside over a contested case. (a) Concerns the internal management of an agencyaesi

(5) “License” includes all or any part of an agency permit; cefot affect private rights or interests.
tificate, approval, registration, charter or similar form of permis (b) Is a decision or order in a contested case.
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(c) Is an order directed to a specificallgmed personortoa (u) Relates to computing or publishing the number of nursing
groupof specifically named persons that does not constitute-a ggome beds to be added in each health planning area under s.
eralclass, and which is served on fferson or persons to whom150.33(1).
it is directed by the appropriate means applicable torter The (um) Lists over-the—counter drugs covered by Medical Assist
factthat a named person serves a group of unnamed personsghaéunder s49.46 (2) (b) 6. ior49.471 (1) (a)
will also be dcted does not make an order a rule. (v) Establishes procedures used for the determination of

(d) Relategto the use of highways and is made known to thgllocationsas chages to agencies under20.865 (1) (fm)
public by means of signs or signals. (w) Establishes rates for the use of a personal automobile

(e) Relates tdhe construction or maintenance of highways amders.20.916 (4) (a)
bridges,except as provided in s34.11 (1r) and85.025 (x) Establishes rental policies for state—owned housing under

() Relates to the curriculum of, admission to or graduatian16.004 (8)
fro_m a publiceducational institution, as determined by each-insti (y) Prescribes measures to minimize the adverse envirenmen
tution. tal impact of bridgeand highway construction and maintenance.

(9) Relates to the use of facilities of a public library (yc) Adijusts the total cost threshold for highway projects under

(h) Prorates or establishes priority schedules for state pa&g.84.013 (2m)ynd84.0145 (4)
mentsunder s16.53 (10) (apr temporarily reallocates state mon  (yd) Relates to any form prescribed by the departmetnauoé
eysunder s20.002 (1). portationunder s218.0171 (8)

(i) Relates to military or navalfairs. (yg) Relates tstandards for memorial highway designations

() Relates to the form and content of reports, records @ithorizedunder s84.1045
accountsof a state, county or municipal fifer, institution or (vj) Relates to standards for memorial highway designations
agency. authorizedunder s84.1042

(k) Relates to expenditures by a state ageheypurchase of  (yk) Relates testandards for memorial highway designations
materials gquipment or supplies by or for a state ageocprint  authorizedunder s84.1038
ing or duplicating of materials for a state agency (ym) Establishes conditions for a waiver to allow the burning

(km) Establishes policies for information technology devebf brush or other woody material unde287.07 (7) (e)
opmentprojects as required underl$.971 (2) (Lg) (ys) Establishes a technical standard for abating nonpoint

(kr) Establishes policies for information technology develogsourcewater pollution under £81.16 (2)or (3) (c).
mentprojects as required under3§.59 (1) (c) (yw) Establishes additional services as bank services as pro

(L) Establishes personnel standards, job classificationsvifledin s.221.1101 (6)
salaryranges for state, county or municipal employees in the clas (yy) Expandshe list of services that a credit union service

sified civil service. organizationmay provide, as provided in536.11 (4) (bd)

(Lm) Relates to the personnel systems developed under s(z) Defines or lists nonattainment areas und&ss.23
36.115 (za) Is a manual prepared undeR27.15 (7)to provide agen

(Ln) Relates to bidding procedures or changes thereto undiexs with information on drafting, promulgation and legislative
s.36.11 (53) review of rules.

(Lr) Determines what constitutes high—demand fields for pur (zb) Establishes a list of substances in groundwatetteaid
posesof 5.38.28 (2) (be) 1. b. categories under $60.05

(m) Determines water levels. (zc) Establishes a database und@98.31

(n) Fixes or approves rates, prices or gkar unless a statute  (zd) Establishes procedures for oil inspection detiection
specificallyrequires them to be fixed or approved by rule. ~ unders.168.12

(0) Determines the valuation of securities held by an insurer (ze) Relates to establishing features of anatedures for let

(p) Is a statistical plan relating to the administration of rate ref§"y 9ames, under §65.27 (1)
ulationlaws under ch625 or 626. (zf) Establishes the list of properties on the state register-of his

(g) s a form the content or substantive requirements of Whif’,‘T{iC places under g¢4.360r the list of locally designated historic
areprescribed by a rule or a statute. Placesunder s44.45 . . .

(N Is a pamphlet or other explanatory material that is not (zg) Designates under30.41the lower Visconsin state river
intendedor designed as interpretation of legislation enformed ) . . .
administerecy an agengybut which is merely informational in ~ (zh) Implements the standard for the loweis¥nsin stateiv-
nature. erwayas required under 80.455 (2) (c)

; (zi) Lists responsible units, as defined i2&7.01 (9) with an
acc(gﬂzmA;ﬁdfrrr:gﬁ’ﬁg”(gf?b? )é_the attornggneral for an effectiverecycling program under 887.11 (3).

; j) Establishes continuing educational requirementseialr
(rs) Relates to any form prescribed by the department of-trans (2)) 9 q
portationunder s348.03 (1)or 348.27(19) (d) 1.or procedure €Statébrokers and salespersons undets2.05 (1) (d)
prescribecunder s348.27 (19) (d) 2. (zn) Establishes criteria and standards for certifying instruc
(rt) Is a general permit issued unde8®.2060r 30.2065 torsfor the trapper education program. o
(ru) Is a wetland general permit issued undeg4.36 (3g) (zp) Establishes water quality objectives for priority

. . watershed®r priority lakes under £81.65 (4) (dm)
(s) Prescribes or relates to a uniform system of accounasmyor (2q) Designates the Kickapoo valley reserve undét 41 (2)
personjncluding a municipalitythat isregulated by the &€e of q 9 P y i

the commissioner of railroads or the public service commission. (2S) Establishes geographical areas undet9sl43for the
(t) Ascertains and determines prevailing wage rates meradmlnlstratlorpf V\ﬁsconsnn_ works under s49.141t049.161

66.0903103.49 103.5Q and229.8275 except that any action or (zt) Establishes a rate increase factor und&6.193 (2)or

inactionwhich ascertains and determines prevailing wage raf@overall rate of return under96.193 (3)

underss.66.0903103.49103.5Q and229.8275s subject to judi (zu) Establishes standards under sub<tof ch. 254

cial review under 227.40 (zv) Specifies the form required undef86.137 (4)
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(zw) Determines whether a state law is reciprocal under s.(4) The provisions of this chapter relating to contested cases
221.0901(8) (e) 2.0r221.0904 (3) (h) do not apply to proceedingsvolving the revocation of aftercare
(zx) Determines a fee under4€t0.03 (9)for an initialcreden  supervisionunder s.938.357 (5) the revocation of parole,
tial for which no examination is required, for a reciprasaden ~ extendedsupervision, or probation, the gragftprobation, prison
tial, or for a credential renewal. discipline, mandatory release under3§2.11 or any other pro
(zy) Relates to any form prescribed by the division of bankirfggedinginvolving the care and treatment of a resident or an inmate
in the department of financial institutions in connection with th@& & correctional institution.
licensing of mortgage bankers or mortgage brokers under s.(4m) Subchapteill does not apply to any decision af
224.72 or the licensing of mortgage loan originators under agencyto suspend or restrict or not issue or renew a license if the

224.725 agencysuspends or restricts or does not issue or renew the license
(zz) Adjusts, under s551.206 the amounts specified ® Ppursuanto a memorandum of understanding entered into under
551.202(26) (c) 1. aandb. and(27) (c) 1. aandb. s.49.857
(14) “Working day” meansany day except Saturde§unday (5) This chapter does not apply to proceedings of the claims
andholidays designated in 830.35 (4) (a) board,except as provided in s575.05 (5)775.06 (7)yand775.11

History: 1985 a. 1821987 a. 27119, 395, 399, 403 1989 a. 3156, 335,341, (2).
1991a. 39 254, 269, 309, 315 1993 a. 16123 237, 349, 364, 419, 442, 481, 491, "
1995a. 27 215, 227, 289 363 1997 a. 2735, 231, 237. 1999 a. 970, 1099 a. 180 _ (6) Ordersof the government accountability board under s.
5.672 1999 a. 1672001 a. 38109 2003 a. 3352364 2813 2005 a. 2174182007  5.06 (6) are not subject to this chapter
a.20,2009 a. 228,219 391 2011 a. 1432, 118 167, 2013 a. 2022, 52, 101, 2013

a.1165.31; 2013 a. 125134 136 2013 a. 155.28, 2013 a. 21(P77, 278 295, 320, (7) Exceptasprovided in s230.44 (4) (bm)this chapter does
332,361, 363 377. not apply to proceedings before teenployment relations com

A proceeding for the incorporation of a village is not a “contested case” under sghissionin matters that are arbitratedaccordance with 230.44
(3). Westring vJames71 Ws. 2d 462238 N.W2d 695(1976). (4) (bm)

A flood plain zoning ordinancadopted by the DNR under s. 87.30 (1) was a “rule ) . . .
unders. 227.01. Citizens for Sensible Zoning, IncDXR, 90 Wis. 2d 804 280 (7m) Exceptas provided in £292.63 (6s)this chapter does
N.W.2d 702(1979). not apply to proceedings in matters that are arbitrated under s.

A rule: 1) is a regulation, standard, statement of poticgeneral order; 3% of 292 63(6
generalapplication; 3) has thefett of law; 4) is issued by an agency; 5) is to imple : ( S)

ment,interpret, or make specific legislation administered by the agertoy terms (8) Thischapter does not apply to determinations made by the

“rule” and “order” are mutually exclusive. i$VElec. Power Co.\DNR, 93 Ws. 2d e ;
222,287N.W.2d 1.3 (1980). gee also Cholvin Repartment of Health and Family secretaryof administration or the secretary of revenue under s.
Services2008 WI App 127313 Wis. 2d 749758 N.W2d 118, 07-1350 229.50(2).

Principles of statutoryconstruction apply to the construction of rules. Law History: 1985 a. 1821989 a. 311991 a. 32295 1993 a. 16263 377, 1995 a.
EnforcemenStandards Board yndon Station101 Ws. 2d 472305 N.W2d 89 27 ss5.6224t06226m 9130 (4) 1995 a. 77227,351; 1997 a. 3191, 237,283 1999
(1981). a.82 2003 a. 332007 a. 12013 a. 20334

Schoolboards are not “boards” under sub. (1). Racine Unified School District v
Thompson107 Ws. 2d 657321 N.W2d 334(Ct. App. 1982). . - . .

Whena fundamental and well-defined public policy is evidenced by a rule; a d%27'.04 Considerations  for small business. (1) In this
chage from employment for refusal to violate that rule is actionabliakaknan v~ SECtiON:

Beloit Memorial Hospital 168 Ws. 2d 12483 N.W2d 211 (1992). (a) “Minor violation” means a rule violation that does not
miﬁgg;’_eg,”[‘,'j’g10{7;“'5-;3,“’;?,‘95;;Zggﬁ_ﬁgg';'f;’(cﬁ'xngg_'”f’g’g’z’g’_fe““*@“‘" causeserious harm to the public,ésmmitted by a small business,

Materialsdeveloped by an agency aseference aid for its stahat are couched and the violation is not willful, the violation is ndikely to be

in terms ofadvice and guidelines rather than setting forth law-like pronounceme i i i P
arenot a rule within the meaning of sub. (13) because they are not intended to r?a@\geatedthere IS a hlstory of compllance by the violatrthe

theefiect of law Chenequa Land Conservanine. v Village of Hartland2004 wi - Smallbusiness has voluntarily disclosed the violation.

ApD 144 275 Ws. 2d 533685 N.W2d 57303-2486 , (b) “Small business” has the meaning given i827.114 (1)

If an administrative rule is properly adopted and is witténpower of the legisla .
tureto delegate, there is no materiafeiiénce between it and a 1263 Atty. Gen. (2m) (a) Each agency shall promulgat_e arule that reqthees )
159. agencyto disclose in advance the discretion that the agency will

Agencies are subject to rule-making proceduresaking discretionary choices fg|low in the enforcement of rules against a stoagliness that has
evenif those choices are based on opinions obtt@ney general. Rule-making pro

ceduresio not apply if the opinion describes what a law mandates. 683ty 363. COmMmMitteda minor violation. The rule promulgated under this
subsectiormay include the reduction or waivermegnalties for a
227.02 Compliance with other statutes. Compliance Vvoluntary disclosure, by a smaliusiness, of actual or potential
with this chapter does not eliminate thecessity of complying violationsof rules.
with a procedure required by another statute. (b) The rule promulgated under this subsection shall specify
g:ftozy:rz;?% at- 182| e the limited usbcivil dure statutes that d tthe situations in which the agency will allow discretion in the
confliﬁ?vsith ch.cgg;s.n\}t'i)garlwgrsv S?atlgn;vleedical CEI\>/<Iar'1)1ri?1(i:neg Lérga?ﬂ%f\?\lss. 2?1 63?3n0 enf(_)rcem_enbf_ a ruleagainst a small bL_Jsmess that ha_s CommmEd
511 N.W.2d 874(1994). a minor violation. The rule shall consider the following criteria
for allowing discretion in the enforcemeat the rule and the
227.03 Application of this chapter. (1) This chapter assessmertf a penaltyincluding a forfeiture, fine, or interest:

appliesto cases arising under#5.38 1993 stats., and s&6.39 1. The dificulty and cost of compliance with the rule by the
76.48and76.91 _ _ . smallbusiness.
(2) Exceptas provided in s108.105 only the provisions of 2 The financial capacity of the small business, including the

this chapter relating toules are applicable to matters arising OUbility of the small business to pay the amount of any penalty that
of 5.66.191, 1981 stats., €.0.65 (2)289.33303.07(7) 0or303.21 may be imposed.

or subch.l of ch. 107or ch.102 108 or 949
(3) Any provisionof s.227.42227.440r227.49that is incon P . :
sistentwith a requirement of title 45 die code of federal regula achievingvoluntary compllgnce with the rule.
tions does not apply to hearings held underdh. 4. The level of pgbllc |nt.erest and concern. _
(3m) (a) This chapter does not apply to proceedings before : The opportunities available to the small business to under
the department of workforce development relating to housing d@ndand comply with the rule.
criminationunder s106.5Q except as provided in $06.50 (6) 6. Fairness to themall business and to other persons, includ
(b) Only the provisions of this chapter relating to rules a/8g competitors and the public.
applicableto matters arising out gfrotection against discrimina  (c) The rule promulgated under this subsection shall specify
tion in a public place of accommodation or amusement undeitise situations in which the agency will not allow discretion in the
106.52 enforcemenif arule against small businesses that have-com

3. The compliance options available, including options for
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mitted minor violations and shall include all of the following situ  (d) No rule may use any term removed from the statutes by

ationsin which discretion is not allowed: chapter83, laws of 1977

1. The violation resulté a substantial economic advantage (e) Nothing in this subsection prohibits the administrator of the
for the small business. division of merit recruitment and selection in thdia# of state

2. The small business has violated the same rule or guidel@reployment relations from promulgating rules relating to
morethan 3 times in the past 5 years. expandedtertification under $230.25 (1n)

3. The violationmay result in an imminent endangerment to |2—17is7tory: 1985 a. 1821987 a. 3992003 a. 33s.2368 9160 2011 a. 21 2013

. . a. .

the environment, or to public health or safety Guidelinespromulgated outside the contatone particular contested case do not

(d) A rule promulgated undéhis subsection applies to minorqualify for exception to the requirement that all rules must be filed under s. 227.023

; ; f ; [now s. 227.20]. Here, failure fide the guideline as a rule did not deprive the depart
violationscommitted after the &ctive date of the rule. mentof the authority to decide contested cases dealing with pregnancy leaves under

(3) Consistent with the requirements under §2m) and,to  thesex discrimination statute. i¥¢onsin Elephone Co..\Department ofndustry

the extent possible, each agency shall do all of the following: -@bor.and Human Relations, 228 NW 2d 648,Wis. 2d 345(1975).
An agencys revised interpretation of a statute constituted administrative rule—

(a) Provide assistance to small businesses to help small brskingunder s. 227.01 (4) [now s. 227.10] and declaratory relief En@8i7.40 was
nesses comply with rules promulgated by the agency accordinglyproper What constitutes a rule is discussed. Schoolwagsportation

.1 . . . Co. v. Division of Motor \éhicles,72 Ws. 2d 223240 N.W2d 403(1976).
(c) In deciding whether to impose a fine against a Shueslt Thelegislature may constitutionally prescribe a criminal penalty for the violation

nessfound to be in violation of a rule, consider the appropriatenegan administrative rule. State@ourtney74 Wis. 2d 705247 N.W2d 714(1976).
of a written warning, reduced fine, or alternative penalty if all of A memorandum announcing general policies and specific criteria governing all
the following apply: decisionson good time for mandatory release parole violations was a “rule” and
. shouldhave been promulgatgdoperly State ex rel. Clifton.woung,133 Ws. 2d
1. The small business has made a good faitintéb comply 193 394 N.w2d 769(Ct. App. 1986).

with the rule. An agency may use policies and guidelinesagsist in the implementation of

. . . ministrativerules provided they are consistent with state and federal legislation.
2. The rule violation does not pose a threat to public healﬁnnlerv. Department of Health and Social Servics, Wis. 2d 179564 NW 2d
safety or welfare. 735 (1997)

(d) Establish methods to encourage the partcipation of smff 20U 0eney connct et he actvies o oot sgency o pro
businessem rule making under 227.114 (4) Schwarz2001 WI App 72242 Wis. 2d 450626 N.W2d 57 00-2711
(4) Eachagency shall fully document evenstance in which
it made the decision to utilize discretion in penalizing busines%7.11 Extent to which chapter confers rule-making
as provided in this section, including the reasons for its decisi@uthority. (1) Except as expressly providetijs chapter does

andshall keep records of those instances on file for not fewer thast confer rule-making authority upon or augment the rule—

5years. makingauthority of any agency

History: 2011 a. 462013 a. 296s.1t0 79, 9, 11, 129, 13. _ i ; ;

Cross-reference: See also ch)FI-Gen 2andDHS 19and ssATCP 1.4Q0SPS (2) Rule makllng authority is expressly conferred on an
500.02 Tax 1.15 andTax 61.25Wis. adm. code. agencyas follows:

(a) Each agency may promulgate rules interpreting the provi
sionsof any statute enforced or administered by the agérbg

SUBCHAPTERII agencyconsiders it necessary tdesftuate the purpose of the stat
ute, but a rule is not valid if the rule exceeds the boundswéct
ADMINISTRATIVE RULES interpretation. All of the following apply to the promulgation of
arule interpreting th@rovisions of a statute enforced or adminis
227.10 Statements of policy and interpretations of teredby an agency:
law; discrimination prohibited. ~ (1) Each agency shafiro- 1. A statutory or nonstatutory provision containing a state

mulgateas arule each statement of general policy and each intgfent or declaration of legislative intent, purpose, findings, or
pretationof a statute which it specifically adopts to govern itsgjicy does not confer rule-making authority on the agency or
enforcementor administration of that statute. A statement ugmentthe agency rule-making authoritpeyond the rule—

policy or an interpretation of statute made in the decision of ; : ; P
contestectase, in a private letter ruling undei78.035or in an alrggrsllr;%irtghonty that s explicitly conferred on the agency by the

agencydecision upon or disposition of a particular matter as - . |
appliedto a specific set of facts does not render it a rule or eonstj 2 A Statutory provision describing tlagencys general pow

tute specific adoption of a rule and is not required t@tenut  €rSOr duties does not confer rulejmaking quthority on the agency
gated as a rule. or augment th_e ageng/l’ule—_maklng authority beyond the rule-

(2) No agency may promulgate a rule which conflicts witinakingauthority that is explicitly conferred on the agency by the
statelaw. legislature.

(2m) No agency may implement or enforce any standard, 3. A statutory provision containing a specific standard,
requirementpr threshold, including as a term or condition of anfgduirement,or thresholddoes not confer on the agency the
licenseissued by the agenaynless that standard, requirement, gruthorityto prom_ulgate, enforce, or admlnls_ter arule tha_t contains
thresholdis explicitly required or explicitly permitted tstatute @ standard, requirement, or threshold that is more restrictive than
or by a rulethat has been promulgated in accordance with this siibe standard, requirement, or threshold contained ist#tatory
chaptergexcept as provided in $86.118 (2) (c)and(3) (b) 3. The provision.
governor,by executive ordemay prescribe guidelines to ensure (b) Each agency may prescribe forms anacedures in con
thatrules are promulgated in compliance with this subchapternectionwith any statute enforced or administered by it, if the

(3) (@) No rule, either by its terms or in its application, maggencyconsiders it necessary tdegftuate the purpose of the stat
discriminatefor or against any person by reason of sex, raagg, but this paragraph does not authorize the imposition of-a sub
creed,color, sexual orientation, national origin or ancestry stantiverequirement in connection with a form or procedure.

(b) A rulemay discriminate for or against a person by reason (c) Each agency authorized to exercise discretion in deciding
of physical condition or developmental disability as defined in gdividual cases may formalize the general policies evolfriom
51.01(5) only if it is strictly necessary to a function of the agenciys decisions by promulgating the policies as rules which the
andis supported by data demonstrating that necessity agencyshall follow until theyare amended or repealed. A rule

(c) Eachperson dected by a rule is entitled to the same bengromulgatedn accordance with this paragraph is valid onlth®
fits and issubject to the same obligations as any other persextentthat the agency has discretion to base an individual decision
underthe same or similar circumstances. on the policy expressed in the rule.
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(d) An agency may promulgate rules implementing or inter (6m) (a) Notwithstanding sul{1), in this subsection, “small
pretinga statute that it will enforce or administer after publicatiobusiness'does not include an entitys defined in €18.685 (1) (b)
of the statute but prior to the statstefective date. A rule pro or50.065 (1) (c)
mulgatedunder this paragraph may not takéeef prior to the  (b) A small business may commence an action against an
effectivedate of the statute that it implements or interprets.  agencyfor injunctive relief to prevent the imposition of a penalty
(e) An agency may not inform a member of the public in-wriif the small business &ibject to the penalty as the result of any
ing that a rule is or will be in &fct unlesghe rule has been filed of the following:
unders.227.200r unless the member of the public requests that 1. The small business acted or failed to act due to the failure
|nfc_erat|on. by the agency employee, dicer, or agent with regulatory
29';'3%%3593851?5%22 1991 a. 2092011 a. 212013 a. 125136, 210,277,278, responsibilityfor that legal requirement to respond tepeecific
guestionin a reasonable time.
227.113 Incorporation of local, comprehensive plan - 2. The small business acted or failecitd in response to inac

ning goals. Each agengyvhere applicable and consistent witreurate advice given to the small business by thgencys
thelaws that it administers, is encouraged to design the rules g#g'Ployeepfficer, or agent with regulatory responsibility fibwat
mulgatedby the agency to reflect a balance between the misst§§al requirement.

of the agency and the goals specified ih.$3 (2) (c) The small business may commence the action in the circuit
History: 1999 a. 9 courtfor the county where the propertyeafted is located pif no
propertyis afected,in the circuit court for the county where the
227.114 Rule making; considerations for small busi - dispute arose.

ness. (1) In this section, “small business” means a business (d) The circuit court may issue an or@gjoining the imposi
entity, including its afiliates, which is independently owned andtion of the penalty if the court determines that. gy 1. or 2.
operatedand not dominant in its field, and which employso25 gpplies.
fewerfull-time employees or which has gross anrsadés of less (7m) Each agency shall designatel@stone employee to
than$5,000,000. ) serveas the small business regulatory coordinator for the agency
(2) Whenan agency proposes or revises a rule that may hau@i shall publicize that employeeelectronic mail address and
aneffect on small businesses, the agency shall consider each otééphonenumber The small business regulatocpordinator
following methods for reducing the impact of the rule on smathall act as a contact person for small business regulatory issues

businesses: for the agency
(a) The establishment ¢éss stringent compliance or reporting (8) This section does not apply to:
requirementgor small businesses. (a) Rules promulgated under227.24

(b) The establishment of less stringent schedules or deadlinegp) Rules that do notfefct small businesses diregtigiclud
for compliance or reporting requirements for small businessesng, but not limited to, rules relating to county or municipal admin
(c) The consolidation or simplification of compliance oistrationof state and federal programs.

reportingrequirements for small businesses. 20!(-)“75t0r2y: 210935 a.3184261995 a. 2%.9116 (5) 1999 a. 92003 a. 1452005 a. 249
(d) The establishment gierformance standards for small busi a.20 a. 3246

nessesdo replace design @perational standards required in thes7 115 Review of rules affecting housing. (1) DEFINI-

rule. _ _ “TIoNS. In this section:

(e) The exemption of small businesses from any or all require () “Department” means the department of administration.
mentsof the rule. . . (b) “State housing strategy plan” means the plan developed

(3) Theagency shall incorporate into the proposed rule any l9tf1ders 16.302
the methods specified under sifB) which it finds to be feasible, T
unlessdoing so would be contrary to the statutory objective
which are the basis for the proposed rule.

(4) In addition to the requirements unde27.17 the agency
shallprovide an opportunity for small businesses to participate

tmhgtﬁglgsmakmg process, using one or mofethe following requestany information from other state agencies, lgmalern
. S . mentsor individuals or oganizations that is reasonably necessary
(&) The inclusion in the notice under227.170f a statement fo the department to prepare the report. The department shall pre
that the rule may have an impact on small businesses. parethe report within 30 days after the rule is submittetheo
(b) The direct notification of any small business that @y department.

affectedby the rule. (3) FINDINGS OF THE DEPARTMENT TO BE CONTAINED IN THE
(c) The conduct of public hearings concerning the impact gEporrt. (a) The report of the department shall contain inferma
therule on small businesses. tion about the dééct of the proposed rule on housing in this state,
(d) The use of special hearing procedures to rethgceost or  includinginformation on the ééct of the proposed rule on all of
complexity of participation in the rule-making process by smathe following:
businesses. 1. The policies, strategies and recommendations of the state
(6) Whenan agencyunders.227.20 (1) files with the legisla housing strategy plan.
tive reference bureau a rule that is subject to this section, the 2. The cost of constructing, rehabilitating, improving or
agencyshall include with the rule a summary of the analysis preaintainingsingle family or multifamily dwellings.
phartledunlders.227.1§ (3) (epnd a sum;nar;j/tof thde comments of 3 The purchase price of housing.
the legislative standing committees, if anif, under s227.19 it . :
(3m), the rule does not require the analysis Unde2%.19 (3) (e) vzeliopﬁgis(i:r?gt and availability of financing to purchase or
the agency shall include with the rule a statement of the reasontor L ) .
the small businessegulatory review boarg’determination that >+ Housing costs, as defined in§.301 (3) (ajpnd(b).
therule will not have a significant economic impact on a substan (b) The report shall analyze the relative impact of thectf
tial number of small businesses. The legislative reference burthe proposed rule on low- and moderate-income households.
shall publish the summaries or the statement in the register with(4) AppLicaBiLITY. This section does not apply to egency
therule. rulespromulgated under 827.24

(2) REPORTON RULES AFFECTING HOUSING. If a proposed rule
Irectly or substantially décts the development, construction,
cost,or availability of housing in this state, the department shall
RLeparea report on the proposed rule befitrie submitted to the
legislative council staf under s.227.15 The department may
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(5) RULE-MAKING AUTHORITY. The department mgyomul  of any enggy impact report prepared under s(h.to the agency
gateany rules necessary for the administration of this section.that proposed the rule that resulted in the report.

History: 1995 a. 3082003 a. 332005 a. 2492011 a. 32 (3) An agency that receives an egpﬁmpact report under
sub.(2), shall consider the erggrimpact report before submitting

227.116 Rules to include time period. (1g) Inthissee  he notification and report to the legislature unde2s..19 (2)and
tion, “permit” means any approval of an agency required as-a CoR).

dition of operating a business in this state. History: 2003 a. 277
(1r) Eachproposed rule submitted to the legislative council
unders.227.15that includes a requirement for a business to obtal27.12 Petition for rules. (1) Unless the right to petitiofor
a permit shall specify the number of business days, calculateeule is restricted by statute to a designated group or uthiess
beginningon the day a permit application is receivedthin  form of procedure foa petition is otherwise prescribed by statute,
which the agencyvill review and make a determination on a-pera municipality an association which is representative of a farm,
mit application. labor, business or professional group,asy 5 or more persons
(2) If any existing rule does not comply with siibr), the havingan interest in a rule may petition an agersmyuesting it to
agencythat promulgated the rule shall subnaitthe legislative promulgatea rule.
councila proposed revision of thiale that will bring the rule into  (2) A petition shall state clearly and concisely:

compliancewith sub.(1r). The legislative council staé review (a) The substance or nature of the rule making requested.

of the proposed revision is limited to determinimgether ornot 4y e reason for the requestd the petitioners’ interest in
theagency has complied with this subsection. the requested rule.

(3) Subsectionglr) and(2) do not apply to a rule if the rule, () A reference to the a ;
. : geneyauthority to promulgate the
or a law under which the rule was promulgateteative priorto requestedule.

Novemberl?7, 1983, containa specification of a time period for . . L .
review and determination on a permit application. (3) Exceptas provided in sutg4), within a reasonable period
(4) If an agency fails to review and makeletermination on of time after the receipt of a petitiemder this section, an agency

: ot . : ; e shall either deny the petition in writing or proceed with the
a permit application within théme period specified in a rule or . ? A
law, for each such failure the agency shall prepare a report éﬁgumesttleﬁgltﬁyr?r?glngfitii)ﬁnhetar g?;lcéednﬁgl'ﬁig‘%iﬂet'{g%n.' Iittzha”
submitit to the departmendf safety and professional serviced OMPLY P , Including

within 5 business days of the last day of the time period specifiddE"tof the reason fahe denial. If the agency proceeds with the
settingforth all of the following: requestedule making, it shall follow the procedures prescribed

(&) The name of the person who submitted the permit appli(i:g this subchapter
tion and the business activity for which the permit is required. , (4) |f @ petition to the department of revenue establishes that

b)Y Whv th . dd L | the department has established a standard by which it is construing
_(b) Why the review and determination were not completefigiaie oy statute, but has not promulgated a rule to adopt the stan
within the specified time period and a specification of the revisg

; ) o ] X L ; rdor published the standard in a manner that is available to the
time period within which the review and determination viaé public, the department shall, as provided und@es. 135 submit
completed. _ _ N a statement of the scope of the proposed rule to the governor no
(c) How the agency intends to avoid such failumethie future. |aterthan 90 daysfter receiving the petition. No later than 270
(5) If an agency fails to review and makeletermination on daysafter the statement is approved by the govetherdepart
a permit application within théme period specified in a rule or mentshall submit the proposed rule in final draft form to the-gov
law, upon completion of the review and determination for thatrnorfor the governds approvalas provided under 827.185
application,the agency shall notify the department of safety amtt the departmers’ request, the governor may any time prior
professional services. to the expiration of any deadline specified in thighsection,
(6) (a) An agencys failure to review and make a determinaextendthe time for submitting the statement or proposed rule in
tion on a permit application within the time period specified in draft form for any period not to exceed 60 days. The govenagr
rule or law does not relieve amyerson from the obligation to grantmorethan one extension under this subsection, but the total
securea required permit norfatct in any way the agensyauthor  periodfor all such extensions may not exceed 120 days. The rule
ity to interpret the requirements of or grant or deny permits. neednot adhere to the standard established by the department, but
(b) If a court finds that an agency failedraview and make shalladdress the same circumstances as the standard addresses.
a determination on a permit application witiime time period If the department fails to comply with this subsection, aripef
specifiedin arule or law that finding shall not constitute groundspetitionersmay commence an action in circuit court to compel the

for declaring the agency'determination invalid. department'compliance. If an action is commenced under this
History: 1985 a. 182332 1993 a. 521995 a. 271997 a. 272005 a. 2492011  subsectionthe court may compel the department to provide infor
a.32 mationto the court relatetb the degree to which the department
. . . o is enforcing the standard, except that the information provided by
227.117 Review of rules impacting energy availability . the department shall not disclose the identity of any person who

(1) The public servicecommission shall prepare an emer isnota party to the action.

impactreport on anyroposed rule if, not later than 30 days after isiory: 1985 a. 1822011 a. 68

the public hearing under 227.18 the chairperson or ranking

minority member of a standing committee, the speaker of the7 13 Advisory committees and informal  consulta -
assemblyor the presiding diter of the senate requests in writingtions.  An agency may use informabnferences and consulta
thatthe commission determine the rslehpact on the cost eeli-  tjonsto obtain the viewpoint and advice of interested persons with
ab|||ty Of eleCtl’ICIty genera“on, tl’ansmISSIon, or d|str|butl0n or %specto Contemp|ated ru|e making\n agency a|so may appoint
fuelsusedin generating electricityThe enagy impact report shall 3 committee of experts, interested personsepresentatives of
includean evaluation and relatéddings and conclusions on thene public to advise itvith respect to any contemplated rule mak

probableimpact of the proposeulile on the cost or reliability of jng" The committee shall have advisory powers only
electricity generation, transmission, or distribution or of fuels pistory: 1985 a. 182

usedin generating electricity
(2) Within 30 days after the written request is submitted to tf#27.135 Statements of scope of proposed rules.
public service commission, the commission shall submit a copy) An agency shall prepare a statement of the scope of any rule
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thatit plans topromulgate. The statement shall include all of tHecal governmental units, and individudlat may be &tcted by
following: the proposed rule. The agency shall prepare the ecoriompact

(a) A description of the objective of the rule. analysisin coordination with local governmental units thMy.

(b) A description of existing policies relevant to taéeand Peaffected by the proposed rule. The agency may request infor

of newpolicies proposed to be included in the rule and an analydi@tionthat is reasonably necessary for the preparation of an eco
of policy alternatives. nomicimpact analysis from other businesses, associafioce,

(c) The statutory authority for the rule governmentalnits, and individuals and from other agenci€ise

; . ’ eﬁonomicimpact analysis shall include all of the following:
(d) Estimates of the amount of time that state employees wi . e .
spendto develop the rule and of other resources necessary, td@) An analysis and quantification of the policy problem that
developthe rule the proposedule is intending to address, including comparisons
: with the approaches used by the federal government ahiil-by

nois, lowa, Michigan, and Minnesota to address that policy-prob
lem and, if the approach chosen by the agency to address that
policy problem is diferent from those approachesstatement as
to why the agency chose afdifent approach.

(b) An analysis and detailed quantification of the economic
impact of the proposed rule, including the implementation and

dividual or bodv with policy—maki th biect compliancecosts thatarre reasonably expected to be incurred by
Individual or body with policy—maxing POWersver tN€ SUbJECL 4 hagsed along to the businesses, local governmental units, and

matterof the proposed rule fapproval. The agency may not seng, i iqualsthat may be &écted by the proposed rule.

the statement to the legislative reference bureau for publication . o .
under sub. (3) until the governorissues a written notice of _ (C) An analysis of the actual and quantifiable benefits of the
approvalof the statement. The individual or body with policy-ProPosedule, includingan assessment of howegftive the pre

making powers may not approve the statement until at least pesedrule will be in addressing the policy problem that the rule
daysafter publication of the statement under g@). No state S Inténded to address.
employeeor official may perform any activity in connection with  (d) An analysis of alternatives to the proposed rinleluding
the drafting of a proposed rule except for an activity necegsarythe alternative of not promulgating the proposed rule.
preparethe statement of the scope of the proposed rule until the(e) A determination made in consultation with the businesses,
governorand the individual or bodyith policy—making powers local governmental units, and individuéigt may be &cted by
overthe subject matter of the proposed approve the statement.the proposed rule as to whether the proposed rule vamvdrsely
(3) If the governor approves a statement of the scope of a priectin a materialvay the economya sector of the econonyro
posedrule under sul{2), the agency shall send an electronic copguctivity, jobs, or theoverall economic competitiveness of this
of the statement to the legislativeference bureau, in a formatstate.
approved by the legislative reference bureau, for publication in(f) Except as provided in this paragraph, if #monomic
theregister On the same day that the agency sends the statem@iptact analysis relates to a proposede of the department of
to the legislative reference bureau, the agency shall send a cegietyand professional services undei81.63 (1)establishing
of the statement to the secretary of administration. The agesendardsfor the constructiorof a dwelling, as defined in s.
shall include with any statement of scope sent to the legislative1 .61 (1), an analysis of whether the proposed rule would
referencebureau the date of the govertsoapproval of the state increasehe cost of constructing or remodeling such a dwelling by
ment(_)f scope. The legislative reference bureau shall assign a gi®re than $1,000. This paragraph applies notwithstantiag
creteidentifying number to each statement of scope and shgik purpose of thene— and 2-family dwelling code under s.
includethat number and theate of the governts approval in the 101.60includes promoting interstate uniformity in construction
publicationof the statement of scope in the register standards. This paragraph does not apply to a proposed rule
(4) If at any time after a statement of the scopembaosed whosepromulgation has been authorized und@23.19 (5) (fm)

ruleis approved under su2) the agency changes the scope of the (4) On the same day that the agency submits the economic
proposedrule in any meaningful or measurable waycluding  impactanalysisto the legislative council stainder s227.15 (1)
changingthe scope of the proposed rule so as to include in 4 agency shall alssubmit that analysis to the department of
scopeany activity business, material, @roduct that is not spe administration, to the governaand to the chief clerks of each
cifically included in the original scope of the proposed rule, thgyseof the legislature, who shall distribute thgalysis to the
agency shall prepamnd obtain approval of a revised statemenjresidingofficers of their respective houses, to the chairpersons
of the scope of the proposed ririehe same manner as the originaf the appropriate standirpmmittees of their respective houses,
statementvas prepared and approved under sihind(2). No  asdesignated by those presidindicdrs, and to the cochairper
state employee or fi¢ial mayperform any activity in connection sonsof the joint committee for review of administrative rules. If
with the draftingof the proposed rule except for an activity neceg, proposed rule is modified after the economic impact analysis is
saryto prepare the revised statement of the scope of the propaggsiittedunder this subsection so that the economic impact of the

(e) A description of all of the entitighat may be &cted by
therule.

(f) A summary and preliminary comparisonaniy existing or
proposedederal regulation that is intended to addressttiei-
tiesto be regulated by the rule.

(2) An agency that has prepared a statement cfabyee of the
proposedule shall present the statement to the goveandito the

rule until the revised statement is so approved. proposedule is significantly changed, the agency shall prepare
Plistory: 1995a. 1062003 a. 18, 1452005 a. 2492007 2. 202011 a. 212013 3 revised economic impact analysis for the proposed ruteoals

a. 2y, . . .. .
Finding Administrative Intentn the Wsconsin Administrative RegisteSefarbi.  fied. A revised economic impact analysis shall be prepared and

Wis. Law. April 2003. , submittedin the same manner as an original economic impact
Changing the Rules on Rulemaking. SklansWs. Law Aug. 2011. analysisis prepared and submitted

227.137 Economic impact analyses of proposed rules. (5) This section does not apply to ergency rules promll

(2) An agency shall prepare @eonomic impact analysis for agatedunder s227.24

proposedule before submitting the proposed rtdethe legisla (6) If an economic impact analysis regarding a proposed rule

tive council staffunder s227.15 indicatesthat a total 0f20,000,000 or more in implementation

(3) An economic impact analysis of a proposed rule shall coand compliance costs are reasonably expected to be incurred by
tain information on the economicfett of the proposed rulen or passed along to businesses, local governmenitsl and indi
specific businesses, business sectors, public utility ratepayersjualsas a result of the proposed rule, the departmeadroinis
local governmental units, and the stateconomy as a whole. tration shall review the proposed rule and issue a report. The
Whenpreparing the analysis, the agency shall solicit informati@gencymay not submit a proposed rule to the legislafore
andadvicefrom businesses, associations representing businessegiew under s227.19 (2)until the agency receives a copy of the
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department'seport and the approval of the secretargdrinis 3. A summary of and preliminary comparison with any exist

tration. The report shall include all of the following findings: ing or proposed federal regulation that is intended to address the
(a) That the economic impact analysis is supported by relat@gfivities to be regulated by the proposed rule.

documentatiorcontained or referenced the economic impact 4. A comparison with similar rules in lllinois, lowa, Miehi

analysis. gan,and Minnesota.
(b) That the agency has statutory authority to promulidyete 5. A summary of the factual data and analytical methedolo
proposedule. giesthat the agencysed in support of the proposed rule and how

(c) That the proposed rule, including any administrativeny related findings suppothe regulatory approach chosen for
requirementsis consistentvith and not duplicative of other statethe proposed rule.

rulesor federal regulations. 6. Any analysis and supporting documentation tthet

(d) That the agency has adequately documentedatiieal agencyusedin support of the agensytetermination of the ruke’
dataand analytical methodologies that the agemssd in support effect on small businesses unde227.114or that was used when
of the proposed rule arde related findings that support the reguthe agency prepared an economic impact analysis under s.
latory approach that the agency chose for the proposed rule. 227.137(3).

(7) Beforeissuing a report under suf), the department of ~ m. A copy of any comments and opinion prepared by the

administrationmay return a proposed rule to the agency for fupoardof veterans #irs under s45.03 (2mjfor rulesthat are pre
ther consideration and revision with a written explanation of whyosedby the department of veterangairs.

the proposed rule is being returned. If the agency head disagrees7 The electronic mail address and telephone number of an
with the departmerg’reasons for returning the proposed rule, thae en'c contact person for the proposed rule

agency head shall so notify the departmentriting. The secre gency! P prop )

tary of administration shall approwee proposed rule when the 8. The place where comments on the propestedshould be
agencyhas adequately addressed the issaésed during the Submittedand the deadline for submitting those comments, if the

department'seview of the rule. deadlineis known at the time the proposed rule is submitted to the
History: 2003 a. 18,2005 a. 2492011 a. 21ss.7t018, 21026, 2011 a. 322013  legislativecouncil stafunder s227.15or, for a rulepromulgated

a.166s.76. . unders.186.118 (2) (a)or (3) (b) 1, submitted as provided in s.
Changing the Rules on Rulemaking. SklansWjs. Law Aug. 201L. 186.118(2) (b)or (3) (b) 2.

227.14 Preparation of proposed rules. (1) FORM AND (b) If the proposed rule is preparedtire format authorized

STYLE. In preparing a proposed rule, an agency shall adhere Swadersub.(_lm), the ana_IyS|_s _shaII include a reference to th_e fed
stantiallyto the form and stylesed by the legislative referencegralregulation upon which it is based. If the proposed rule is pre
bureauin the preparation of bill drafts and the form and style-spearedin the format authorized under sibm) but difers from the
ified in the manual prepared by the legislative cowstall and the federalregulation as permitted under sbm) (b), the analysis
legislativereference bureau under227.15 (7) To the greatest Shallspecify each portion of the proposed rule thdediffrom the
extentpossible, an agency shall prepare proposed rules in pliggeralregulation upon which it is based.
languagewhich can be easily understood. (29) REVIEW BY THE SMALL BUSINESS REGULATORY REVIEW

(1m) EXCEPTION; PREPARATION OF CERTAIN ENVIRONMENTAL ~ BOARD. On the same day that an agency submits to the legislative
RULESBASED ON FEDERALREGULATIONS. (&) Notwithstandingub. councilstaf under s227.15aproposed rule that may have an-eco
(1), anagency may use the format of federal regulations publishedmic impact on small businesses, the agency shall submit the
in the code of federal regulations in preparing a proposed rule f@oposedule, the analysisequired under sulf2), and a descrip
publicationor distribution and in preparing a proposed rule fer filtion of its actions taketo comply with $227.14 (2)and(3) to
ing if the agency determines that all or part of a statéronmen  the small busines®gulatoryreview board. The board may use
tal regulatory program is tbe administered according to stancost-benefitinalysis to determine the fisaect of the rule on
dards,requirements or methods which are identical to standardgall businesses and shall determine whether the propaked
requirement®r methods specified fail or part of a federal envi |l have a significant economic impact on a substantiaiber
ronmentalregulatory program. of small businesseand whether the agency has complied with

(b) Notwithstanding sul{1), an agency may use the format oubs(2) and(2m) and s227.114 (2)and(3). Except as provided
federalregulations published in the code of federal regulationsin subs(1m)and(1s), each proposed rule shall inclugi®visions
preparinga proposedule for publication or distribution and in detailinghow the rule will be enforced. If the boatdtermines
preparinga proposed rule for filing the agency determines thatthatthe rule does not include an enforcement provision or that the
all or part of a state environmental regulatory program is to Bgencyfailed to comply with sul(2) or (2m) or s.227.114 (2)or
administeredaccording to standards, requirementsm@thods (3), the board shall notifthe agency of that determination and ask
which are similar to standards, requiremesttsnethods specified the agency to comply with any of those requirements. If the board
for all or part of a federal environmental regulatory program. getermineghat the proposed rule will not have a significact

(1s) EXCEPTION; PREPARATION OF CERTAIN RULES BASED ON  nomic impact on a substantial number of small businesses, the
FEDERAL FOOD CODE. Notwithstanding sul{1), if the department boardshall submit a statement to thefeef to the agency that sets
of agriculture, trade and consumer protection or the departmenfgith the reason for the boastiecision. If the board determines
healthservices prepares a proposed rule base¢deomodel food thatthe proposed rule will have a significant economic impact on
codepublished by the federal food and drug administration, thesubstantial number of small businesses, the board may submit
proposedule may be in the format of the model food code. o the agency suggested changes in the proposed rule to minimize

(2) AnaLysis. (a) An agency shall prepareplain language the economic impact of the proposed rule, or may recommend the
ananalysis of each proposed rule, which shall be printed as-a pgthdrawal of the proposed rule under siB). In addition, the
aceto the text of t.he proppsedle when it is publls_hed or distfib poard maysubmitother suggested changes in the proposed rule
uted. The analysis shall include all of the following: to the agencyincluding proposals to reduce the use of cross—

1. Areference to each statute thatpineposed rule interprets, referencesn the rule. The board shall send a report of any sug
eachstatute that authorizes its promulgatieach related statute gestedchanges and of any notice of failure to include enforcement
or related rule, and an explanation of the agenaythority to pro  provisionsor to comply with sub(2) or (2m) or 5.227.114 (2)or
mulgatethe proposed rule under those statutes. (3) to the legislative council sfaf The notification to the agency

2. A brief summary of the proposed rule. may include a request that the agency do any of the following:
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(a) Verify that the proposed rule does not conflict with, evef any proposed rule, includirthe analysis, fiscal estimate and
lap, or duplicate other rules or federal regulations. anyrelated form.

(b) Require the inclusion of fee information and $ebedules (6) WITHDRAWAL OF A RULE. (a) Notwithstanding £27.01
in the analysis under suf®), including why fees are necessary10), in this subsection, “proposed rule” means all of the agsncy’
andfor what purpose the fees will be used. proposatto promulgate a rule.

(2m) QUALITY OFAGENCY DATA AND REDUCTIONOF CROSSREF (b) An agency may withdraw a proposed rule at any time prior
ERENCES. Each agency shall, in cooperatiwith the department to filing under s227.20by notifying the presiding Giter of each
of administration, ensure the accuraoyegrity, objectivity and houseof the legislature and the legislative council fstf its
consistencyof thedata that is used when preparing a proposed rifgentionnot to promulgate the proposed rule.
andwhen completing an analysis of the proposed rule under sub(c) A proposed rule shall be considered withdrawn on Decem
(2). Each agency shall reduce the amount of cross-referencelser 31 of the 4th year after the year in which it is submitted to the
the statutes in proposed and firales. A person #dcted by a legislativecouncil stafunder s227.15 (1) unless it has been filed
proposedule may submit comments the agency regarding thewith the legislative referendsureau under £27.20 (1)or with-
accuracyjntegrity, or consistency of that data. drawnby the agency before that date. No action by a legislative

(3) REFERENCE TO APPLICABLE FORMS. If a proposed rule committeeor by either house of the legislature unde22s..19
requiresa new or revised form, an agency shall include a referertglaysthe date of withdrawal of a proposed rule under this-para
to the form in a note to the proposed rule and shall attatifeto graph.
proposedule a copy of the forror a description of how a copy  (d) If a proposed rulés withdrawn, the proposed rule may be
may be obtained. The legislative reference bureau shall insert giemulgatedonly by commencinghe rule-making procedure
referencen the code as a note to the rule. againwith the preparation, under227.135 of astatement of the

(4) FiscaL EsTIMATES. (a) An agency shall prepare a fiscascopeof the proposed rule that the agency plans to promulgate.

estimatefor each proposed rule before it is submitted tdebis History: 1985 a. 1821987 a. 22253 1993 a. 3991995 a. 1061999a. 9 2003
lative council stafunder s227.15 a. 118, 145 2005 a. 2492007 a. 26s5.2997deto 2997f;, 9121 (6) (2)2011 a. 21
. ) - . . 36,46, 2013 a. 20277,
(b) The fiscal estimate shall include the major assumptionshe 2003 Jobs Creation Act: Changingsabnsins Regulatory Climate. Fass
4

usedin its preparation and a reliable estimate of the fiscal impdfder& Kent. Ws. Law Sept. 2004.
of the proposed rule, including:

1. The anticipated &fct on countycity, village, town, school
district, technical college district and sewerage district fiscal li

bilities and revenues. . ) . an agency shall submit the proposele to the legislative council
2. A projection ofthe anticipated state fiscafedt during the  gtafffor review The proposed rule shall be in the form required
currentbiennium and a projection of the net annualized fiscghders.227.14 (1) and shall include the material required under
impacton state funds. 5.227.14 (2)(3), and(4), the economic impact analysis required
3. For rules that the agency determines may have a significantiers. 227.137 (2) and any revised economic impactalysis
fiscal effect on the private sectdhe anticipated costs that will berequiredunders.227.137 (4) An agency may not hold a public
incurredby the private sector in complying with the rule. hearingon a proposed rule or give notice unde227.19until
(c) If a proposed rule interpreting or implementing a statute haféerit has received a written report of the legislative colstall
no independent fiscal ffct, the fiscal estimate prepared undefeview of the proposed rule or until after the initial review period
this subsection shall be based on the fisdalotfof the statute.  of 20 working days under suf2) (intro.), whichever comes first.
(d) If a proposed rule is revised so that its fisdalgfis signifi AN agency may give notice afpublic hearing prior to receipt of
cantly changed prior tdts issuance, an agency shall prepare thelegislative council stéfeport. This subsection does rqiply
revisedfiscal estimate before promulgating the rule. The agentyules promulgated under227.24
shall give notice of a revised fiscal estimate in the same manner(1m) INTERNET ACCESSTO PROPOSEDRULE. The legislative
thatnotice of the original estimate is given. council staf shall create and maintain an Internet site ithzitides
(4m) NOTICE OF SUBMITTAL TO LEGISLATIVE COUNCIL sTAFF.  &Copy ofor link to each proposed rule received under €ln
Onthe same day that an agency submits a proposed rule to—theﬁgrmat that allowsearching using keywords. Each agency shall
islative council staf under s227.15 the agency shall prepare aProvidethe legislative council stavith the proposed rules and
written notice of the agency’submittal to the legislative council Otherinformation needed to complyith this subsection in the
staff. The notice shall include a statement of the dateshich the formatrequired by the legislative counstiaf. The Internet site
proposedtule has been submitted to the legislative councif staihallidentify or provide a link to a site that identifies proposed
for review of the subject matter of the proposed rule ahd rulesafiecting small businesses, as defined 225114 (1) The
whethera public hearing on the proposed rigerequired, and Nnternetsite shall also include or provide a link to all of the fol
shallidentify the oganizational unit within the agency thapis  1owing:
marily responsible for the promulgation of the rule. The notice (a) The electronic mail address and telephonmber of an
shallalsoinclude a statement containing the identifying numb@gencycontact person for each proposed rule.
of the statement of scope fpr the propc_)sed rule assigned under $b) The material required under227.14 (2)(3), and(4).
227.135(3), the date of publication and issue number of the-regis bm) The economic impact analysis required undeg.137
ter in which the statement of scope is published, and the date% and any revised economic impact analysis required under s.

227.15 Legislative council staff. (1) SUBMITTAL TOLEGIS-
%ATIVE COUNCIL STAFF. Prior to a public hearing on a proposed rule
r, if no public hearing is required, prior to notice und&25..19

approvalof the statement of scope by the individual or body withy7 137(4),
policy-makingpowersover the subject matter of the propose . g .
rule under s227.135 (2) The notice shall be approved by - 2((2:)7 ?Arrl)zzreg)ort submitted to the legislatieeuncil staff under
vidual or body with policy—making powers over the subject mattdre< - 9) L . )
of theproposed rule. The agency shall send an electronic copy ofd) The written report of the legislative council staview of
the notice to thdegislative reference bureau, in a format apprové€ Proposed rule preparethder sub(2) and any agency com
by the legislative reference bureau, for publication in the registBentsregarding that report.
Onthe same day that the agency sends the notice to the legislativée) Thetime, date, and place of any public hearing specified
referencebureau, the agency shall send a cofie notice to the in the notice in 227.17as soon as thabtice is submitted to the
secretaryof administration. legislativereference bureau under227.17 (1) (a)

(5) COPIESAVAILABLE TO THE PUBLIC AT NO COST. An agency (f) The place where comments on the proposed rule should be
uponrequest, shall make available to the public at no cost a caupmittedand the deadline for submitting those comments.
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(2) ROLE OFLEGISLATIVE COUNCIL STAFF. The legislative coun (b) The proposed rule brings an existing rule into conformity
cil staf shall, within 20working days following receipt of a pro with a statute that has been changednarcted or with a control
posedrule, review the proposed rule in accordance with this suing judicial decision.
section. With the consent of the director of the legislative council (c) The proposed rule is promulgated und€23.24 in which

staff, the review period may be extended for an additional 2Qsethe agency shall hold a hearing unde22s.24 (4)

working days. The legislative council stahall act as @lear (d) The proposed rule is being promulgated at the direofion
inghousefor rule drafting and cooperate with the agency and the .. prop . g promulgate:
legislativereference bureau to: the joint committee for review of administrative rules under s.

. . . 227.26(2) (b)
() Review the statutory authority under which the agency (e) The proposed rule, as submitted to the legislative council

intendsto promulgate the proposed rule. X o
(b) Ensure thgt the propmurl)gation procedures required by t tgﬁ under s227.15 (1)is sent to the legislative reference bureau
chapter are followed an electronic format approved by the legislative reference
) ' . bureauand published in theotice section of the register with a
(c) Review proposed rules for forstyle and placement in the g5tementhat the proposed rule will be promulgated without-pub
code. . o ~lic hearing unless a petition is received by agency within 30
f (d) tRevnevlv proposed rules to avoid conflict withdaiplication  gaysafter publication of the notice, signed by any of the follow
of existing rules. ing:

(e) Review proposed rules for adequate references to related Twenty—five natural persons who will befedted by the
statutesrules and forms. proposedule.

() Review proposed rules for clarigrammar punctuation 2. A municipality that will be d&cted bythe proposed rule.

n f plain lan . L S .
anduse of plain language 3. An association which is representative of a farm, labor

(9) Reviewproposed rules to determine potential conflicts ang qineser professional group that will befetted by the pro
to makecomparisons with related federal statutes and reQU|at'0883edrul e

(h) Review proposed rules for compliance with the require (3) If the agency receives a petition under $2p(e) it may

meﬂtsof 5'227_'116 L . not proceed with the proposedle until after it has given notice
(i) Streamline and simplify the rule-making process. and held a public hearing under 887.17and227.18
) ASSISTANCETO COMMITTEES. Thg Iegislative council staf _ (4) Theexemptions in sulf2) donot apply if another statute
shallwork with and assist the appropriate committees of the le ecificallyrequires the agendy hold a hearing prior to promul
lature during the rule—-making process. The legislative coungj tingthe proposed rule under consideration.
staff mayinclude in its report recommendations concerning pr: (5) If a hearing is not required becausawiexemption under

posedrules which the agency shall submit with the notice requirgﬂb_(z) the agency may hold a hearing on the proposed rule under
unders.227.19 (2) $5.227.17and227.18
(4) NOTICE OF CHANGESIN RULE-MAKING AUTHORITY. When ' : ) " .
(6) Forthe purpose ofoliciting public comment, an agency

everthe rule-making authority of an agencylsninated or sig . . .
nificantly changed by the repeal, amendment or creation of-a sy hold a hearing on the general subject matter of possible or

ute, by the interpretive decision of a court of competergticipatedules before preparing a proposed rule in draft form.
jurisdiction or for any othereason, the legislative council gtaf 2 N€aring held under this subsection does not satisfiethere
shall notify the joint committee for review of administrative rulegn€ntof sub.(1) with respect to the promulgation of a specific-pro
andthe appropriate committees of edmuse of the legislature asPosedrule.

; i ; ‘ History: 1985 a. 1821995 a. 1062013 a. 20
determmedjy the pre5|d|ng diter of each house. Thaubsee The purpose of a public hearing is to give interested parties not chgnaeo

tion applies whether or not the rules of the agencyusi@er peneard, but to have an influence in the final form of the regulations involved. That
review by the legislative council stadt the time of the chande  purposewould not be served if the adopted rules were required to be identical in form
rule—makingauthority to thoseproposed)efore the hearing. HM Distributors of Milwaukee, Indepart
(5) ANNUAL REPORT. The legislative council staghall submit mentof Agriculture,55 Wis. 2d 261198 N.W2d 598(1972).
an annual report to the chief clerk of each house of the Iegislatlérf7 17 Notice of hearing. (1) If a hearing is required, the
for distribution to the legislaturender s13.172 (2) and to the agehcyshall' ' '
governorsummarizing any action takemd making recommen o . L .
dationsto streamline the rule—making processl eliminate obso  (8) Send written notice of the hearing, in an electréoimat
lete, duplicative and conflicting rules. approvedoy theleglslat_lve _refe_rence bur_eau, to th(_e Iegls!atlve ref
(6) PusLic LiaisON. The legislative council stashall assist Qrencebure_au f_or publication in the register and, if required; pub
the public in resolving problems related to rules. Hssistance /ISh the notice in a local newspaper
shallinclude but is nolimited to providing information, identify (b) Send an electronic copy of the written notice of the hearing
ing agencypersonnel who may be contacted in relation to rulegsderpar (a) to each member of the legislature who has filed a
makingfunctions, describing the location where a copg rule, written request for notice with the legislative reference bureau.
proposedule or form isavailable and encouraging and assistingpon requestthe legislative reference bureau shall furnish an

participationin the rule—making process. agencywith the name and address of each legislator who has
(7) RULESPROCEDURESVANUAL. Thelegislative council staf requestedotice.

andthe legislative reference bureau shall preparaaual to pro (bm) Send written notice of the hearing ttee secretary of

vide agencies with information on drafting, promulgation ane legdministrationon the same day that the notice is sent to the legisla

islative review of rules. tive reference bureau under p@).

) 4';'%’5%: a.lggggillg.zgm a. 1861989 a. 312001 a. 1042003 a. 1452005 a. (c) Take any action it considers necessary to provide notice to

otherinterested persons.
227.16 When hearings required. (1) Except as provided (2) The notice under suk{1) shall be given at least 10 days
undersub.(2), all rule making by an agency shall be preceded Ipyior to the date set for a hearing. Notice through the register is
noticeand public hearing as provided in 887.17and227.18  considered to have been given on the date on which the issue of
(2) Subsectior{l) does noapply if any of the following con theregister in which the notice first appears is published under s.
ditions exist: 35.93(2).
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(2m) Thenotice under sulfl) shall be approved by the indi  (c) If required bythe agency dicer, board or commission, an
vidual or body with policy—making powers over the subject mattargumenthall be presented to the agency in writing. If ogliar
of the proposed rule. mentsare permitted, the agencyfioér, board or commission may

(3) The notice under sukl) shall include: impose reasonabléeimitations on the length and number of

(a) A statement of the date, time and place of the hearing.appearancem conserve tlmg and preclude undue repetition.

(b) A copy of the proposed rule as submitted to the legislatiye (d) If a record of the hearing has been madgjraentsbefore
council staf under s227.15 (1) the agencyofficer, board or commission shall be limited to the
(em) Any report prepared by the department of administratitgﬁcordof the hearing.
unders.227.137 (6) (4) The procedures required Hyis section do not supersede

: ) ’ . . proceduresequiredby any statute relating to a specific agency or

(f) Ifthe proposed rule will have arfeft on smalbusinesses, tg the rule or class of rules under consideration.
asdefined under 2227.114 (1) aninitial regulatory flexibility History: 1985 a. 182
analysis,which shall contain a description of the types of small
businessethat will be afected by the rule, a brief description 0f227.185 Approval by governor . After a proposedule is in
the proposed reporting, bookkeeping and other procedugsal draft form, the agencghall submit the proposed rule to the
requiredfor compliance with the rule and a description of thgovernorfor approval. The governdn his or her discretion, may
types of professional skills necessary for compliance with thgpproveor reject the proposedle. If the governor approves a
rule. proposedule, the governor shall provide the agency with awrit

(g) Any additional matter required by statute. ten notice of that approval. Nproposed rule may be submitted

(i) The electronic mail address and telephone number of #dhe legislature for review under227.19 (2)unless the gover
smallbusiness regulatory coordinator and a link to an Inteitest "Or has approved the proposed rule in writing.

: History: 2011 a. 21
itﬂgttﬁltlaom?ea person to review the rule and make commegisd Changing the Rules on Rulemaking, Sklansis. Law August 201.

_(4) An agency may modify a proposed rule prior to a hearing7 19 | egislative review prior to promulgation.

without providing additional notice under this section if the mody{1) SraremeNT OFPURPOSERULE-MAKING POWERS. (8) Article IV
ficationis germane to the subject matter of the proposed hile. of'the constitution of this state vests in the legislature the power
this subsection, an agensyproposal to delete part of a proposeg) make laws, and thereby #stablish agencies and to designate
rule for which noticewas given under sulkil) shall be treated as agencyfunctions, budgets and purposésticle V of the constitu
agermane modification of the proposed rule. _ tion of this state chages the executive with the responsibility to

(5) Failureof any person to receive notice of a hearing on prexpediteall measures which may be resolved upon by the legisla
posedrule makingis not grounds for invalidating the resultingtyre.

rule if notice ofthe hearing was published as provided in élip. (b) The legislature recognizes the néedefiicient adminis

(azi_ tory: 1985 . 1821985 . 333,253 1987 8. 2531995 a. 1062003 &, 145 tration of public policy In creating agencies and designating their
Istory: a. a. . a. a. a. H H _ :
20054, 2492007 a. 202011 a. 21 2013 a. 20172 functionsand purposeshe legislature may delegate rule-making

Changesn a proposed rule after notice was publistiiebhot so alter the scope of aUthorit_yto these agenc_ies facilitate adminiStratiO_n O_f |_99i3|a
the proposed rule as to require a second hearing. Brown CaubiyS5,103 Ws.  tive policy. The delegation of rule—making authority is intended
2d 37,307 N.w2d 247(1981). to eliminate the necessity of establishing evadministrative

. aspeciof general public policy by legislation. In so doihgw
227.18 Conduct of hearings. (1) An agency shall hold a gyer, the legislature reserves to itself:

public hearing at the date, time and place designated i
of hearing. The person conducting the hearing shall:

(@) Explain the purpose of titeearing and describe how testi 2. The right to establish any aspect of general policy by-legis

mony will be rece'ive.d. ) lation, notwithstanding any delegatiaf rule—making authority
(b) At the beginning ofhe hearing, present a summary of the 3 * o 1ight and responsibility to designate the method for
factualinformation on which the proposed rule is based, |n<:Iud|r}g|e promulgation, review and modification.

any information obtained from aadvisory committee, informal : . .
conferenceor consultation. 4. The right to delay or suspend the implementation of any

) . rule or proposed rule while under review by the legislature.
(c) Afford each interested person or a representative the-oppor 2 N A hall submi
tunity to present facts, opinions ogaments in writing, whether __(2) O;'F'CQT.'C;N FFI(LE?'SLATEF;]E' n a?er?ql/ S 'al Su m';]a
or not there is an opportunity to present them orally noticeto the chief clerk of each house of the legislature when a
S .proposedule is in final draft form. The notice shall be submitted
(d) Keep a recordf the hearing in a manner the agency CG”S'& triplicate and shall be accompanied by a report in the form spec
ersdesirable and feasible. _ ified under sub(3). A noticereceived under this subsection after
(2) The person conducting the hearing may: the last day of the legislatusdfinal general-business floorperiod
(a) Limit oral presentations if the hearing would be undulin the biennial session as established in the joint resolution
lengthenedy repetitious testimony requiredunder s13.02 (3)shall be considered received on the first
(b) Question or allow others present to question the persdtay of the next regular sessiontoe legislature, unless the presid
appearing. ing officers of both houses direct referral of the notice and report

c) Administer an oath or ffimation to any person appearing.Underthis subsection befortat day The presiding dicer of
Ed)) Continue or postpone the heariog ;/ Ft)ecified dzltoe timg eachhouse of the legislature shall, within 10 working d@jlsw-
andplace posip p ’ ing the day on which the notice and report are received, direct the

appropriate chief clerk taeferthe notice and report to one stand

_(3) (a) Ifthe agency dicer or a quorum of thboard or com  jhg committee. The agency shall submithie legislative refer
mission responsible for promulgating the proposed rule is nghcebureau for publication in thegisterin an electronic format
presentat the hearing, the procedures in this subsection.applyapprovedby the legislative reference bureau, a statement that a

(b) At the beginning of the hearing, the person conductinggtoposedule has been submitted to the chief clerk of each house
shallinform those present that any person who presents testimohyhe legislature. The agency shall also include in the statement
atthe hearing may present his or hegpuement to the agencyfof  the date of approval of the proposed rule by the governor under s.
cer,board or commission prior to promulgatiofithe proposed 227.185 Each chief clerk shall enter a similar statement in the
rule if the request to do so is made in writing at the hearing. journalof his or her house.

1. The right to retract any delegatiohrule-making auther
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(3) Form oF REPORT. The report required under sB) shall rule will not havea significant economic impact on a substantial
bein writing and shall include the proposed rule in the fepeci  numberof small businesses.
fied in .227.14 (1) the material specified in 827.14 (2)(3), and 4) CommiTTEE REVIEW. (@) Notice of eferral. Upon receipt
(4); including any statement, suggested changes, or other matefiatotice that a proposed rule has been referred to a committee
submittedto the agency by the smallisiness regulatory review undersub.(2), the chairpersoor chairpersons of the committee
board;a copy of any economic impact analysis prepared by tgRall notify in writing, each committee member of the referral.
agencyunder s.227.137 (2)a copy of any revised economic ) Committeemeeting. A committee may be convened
impactanalysis prepared by the agensyder s227.137 (4)a ,,onthe call of its chairperson or cochairpersons to revigrea
copy of any report preparety the department of administration,,se qryle. A committee may meet separately or jointly with the
unders.227.137 (6)a copy ofany enegy impact report received q o committee to which the notice and report were referéed.

from the public service commission undefg7.117 (2} and a . : : -
copy of any recommendations of the legislative coustaf, The commltteema_y hold a publlc_hearlng to review a prgposed rule.
(b) Committee eview period. 1. Except as provided under

reportshall also include all of the following: A . : .
p(a) A detailed statement explaining thz basis and purposes dslm.and5., the committee review period for each commit
the proposed rule, including how the proposed rule advances rég extends for 30 days after referral of the proposed rule to the
vantstatutory goals or purposes. c mmltteeu.nder sub(2)._ If the chalrpersonlor the pochal(pgrsons
| of a committee take either of the following actions within the
(b) A summary of public comments to the proposed rule a@g—dayperiod, thecommittee review period for that committee is

the agencys response to those comments, and an explanation.gfinyedfor 30 days from the date on which the first 30-day
any modification made in the proposed rule as a result of pubfig ia\, period would have expired:

commentsor testimony received at a public hearing. : - . .
A list of th h d istered f a. Request in writing that the agency meet with the committee
(c) ist of the persons who appeared or registered for gf o\jiew the proposed rule.

agalnstﬂjAe prorﬁ)osed rtulethat a lejbI!c hearlnga R2B1A (2 b. Publish or post notice that the committee will hold a meet
or t(k?trenf)iscg?/:st?rggﬁes cr)e Zrigauféséngplaﬁ 4)un () ing or hearing to review the proposed rule and immediately send
prep ) acopy of the notice to the agency

(d) A response 10 the legislative council staicommenda 1m. Except as provided under subd.if a notice and report

tions under s227.15indicating: . . . receivedunder sub(2) after the last day of the legislatigéhal

1. Acceptance of the recommendations in whole or in pargeneral-businedtoorperiod aspecified in sub2) is referred for

2. Rejection of the recommendations in whole or in part. committeereview before théirst day of the next regular session

3. The specific reason for rejecting any recommendation.of the legislature, the committee review pefiodeach committee

(e) Except as providednder sub(3m), for all proposed rules to which the proposed rule is refe.rred extends to the day specified
thatwill have an dect on smalbusinesses, as defined under ¢/nders.13.02 (1)for the next legislature to convene.
227.114(1), a final regulatory flexibility analysis, which shall 2. If a committee, by a majority vote of a quorofrthe com
containas muchinformation about the following as the agencynittee, requestsiodificationsin a proposed rule, and the agency
can feasibly obtain and analyze with its existing fstahd in writing, agrees to consider making modifications, the review
resources: periodfor both committees to which the proposed rule is referred

1. The agency reason for including or failing to include inis extended either to the 10th working day following receipt by
the proposed rulanyof the methods specified unde227.114 thosecommittees of the modified proposed rule or a writtete
(2) for reducing its impact on small businesses. ment tothosecommittees that the agency will not make the modi

2. A summary of issues raised by small businesses during figtionsor to the expiration of the review period under subd.
hearingson the proposed rule, any changes in the proposed reif applicable, subdim., whichever is later Thereis no limit
as a result of alternatives suggested by small businesses an/ther on the number of modification agreements that may be
reasonsfor rejecting any alternatives suggested by small-buginteredinto or on the time within which modifications may be
nesses. made.

3. The nature of any reports and the estimated cost of their 2m. If a committeerequests in writing that the public service
preparatiorby small businesses that must comply with the rulecommissiondetermine the ruls'impact on the cost or reliability

4. Thenature and estimated cost of other measures and-inv8§€!ECtricity generation, transmissiar, distribution or of fuels

mentsthat will be required aémall businesses in complying withUSedin generating electricifthe commission shall prepare an
therule. q pying energyimpact report in the manner provided und&23.117 (1)

5. Theadditional cost, if anyto the agency of administering-I-h:jatcommISSIOn Sht%” bem't a Cg?g of tlhe ret[:)]thgeocgmmlttﬁe th
or enforcing a rule which includemy of the methods specifiedan. 0 the agency that proposed the rulé within ays aiter the
unders.227.114 (2) written request is submitted to the commission. The review period

. . .. _for both committees to which the proposed rule is referred is

6. The impact on public health, safety and welfare, if, an¥yendedo the 10th working dafollowing receipt by those com
causedy including in the rule angf the methods specified underyjeesof the report, to the expiration of the review period under
$.227.114 (2) ) ) subd.1. or, if applicable, subdlm, or to the expiration of the

(f) If an enegy impact report regarding the proposed rule wagview period under sub@., whichever is later
submittedwith the report required under si{B), an explanation 3. An agency mayon its own initiative submit a germane
of the changes, if anyhat were made in the proposed rule i, qificationto a proposedle to a committee during its review
responsdo that report. . . . period. If a germane modification is submitted within the final 10

(9) The report of the departmentaddministration, as required gays of a committee review period under sufid.the review
by s.227.115 if a proposed rule directly or substantiallyeats neriodfor both committees to which the proposed rule is referred
the developmentgonstruction, cost, or availability of housing inig extendedor 10 working days. If a germane modification is-sub

this state. ~ mittedto a committee after the committee in the other house has
(h) A response to any report prepared by the small busings#icludedits jurisdiction over the proposed rule, the jurisdiction
regulatoryreview board under 227.14 (2g) of the committee of the other housedsived for 10 working days.

(3m) ANALYsISNOTREQUIRED. The final regulatorylexibility  In this subdivision, an agensyproposal to delete part of a pro
analysisspecified under sul3) (e)is not required for any rule if posedrule under committee review shhk treated as a germane
the small business regulatory review boatetermines that the modificationof the proposed rule.
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3m. An agency mayduring the committee review period,not apply to a proposed rule whose promulgation has been autho
reconsideits action by recalling the proposed rule from the chiefzed under sub(5) (fm).

clerk of each house of the legislatuiéthe agency decides to con (e) Conclusion of committee jurisdictiorSubject to paxb)

tinue the rule-making process with regard to the proposed rutg, a committees jurisdiction overa proposed rule is concluded
the agency shall resubmit the proposed rule, either in its recallgflenthe committee objects to, approves, or waivepiitsdic-

form or with one or more germane modlflt_:atlon.s, to the chief clefign over the proposed rule or when the committee repiesiod

in eachhouse of the legislature as provided in si@.and the ends whichever occurs first. When a committegirisdiction
committee review period under sulid.or, if applicable, subd. oyera proposed rule is concluded, the committee shall report the
1m.shall begin again. . proposedule and any objection as provided in s{f).(a)

_ 4. An agency maynodify a proposed rule following the cem = (5) JoINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES.
mitteereviewperiod if the modification is germane to the subjeqh) Referral. When a committes’jurisdiction over a proposed
matterof the proposed rule. If a germane modification is madgyle is concluded as provided in syb) (e) the committee shall
the agency shall recall theroposed rule from the chief clerk ofreportthe proposed rule and any objection to the chief clerk of the
eachhouse of the legislature. The proposed mith the germane appropriatehouse within 5 working days after that jurisdiction is
modification,shall be resubmitted to the presidinfiagr ineach  concluded. The chief clerk shall refer the proposed rule and any
houseof the legislature as provided in s(®) and thecommittee  gpjectionto the joint committee for review of administrative rules
review period shall begin agairf-ollowing the committee review \yithin 5 working days after receiving the committee report.

period,an agency may nabhake any modification that is not ger . . . . : .
maneto the subjectmatter of the proposed rule. In this subdivi (b) Joint commitieeaview period.1. Except as provided in

sion, an agency proposal to delete part of a proposed rule und%gbd.lm., the review periodor the joint committee for review of

. : B ministrativerules extends for 30 days after the last referral of
committeereview shall be treated as a germane modificaifon aproposed rule and any objection to that committee, and during

the proposed rulg. . . thatreview period that committee may take any action on the pro
5. If a committeén one house votes to object to a prOpose;a)sedrule in whole or in part permitted under this subsection. The
rule or to a part of the proposed ruieder par(d), the chairperson joint committee for review of administrative rules shall meet and
or cochairpersons of theommittee shall immediately notify the {aye action in executive session during that period with respect to
chairpersoror cochairpersons of the committee in the oliwrse 5,y hon0sed rule or any part of a proposed rule to which a com
to which the proposed rule was referretipon receipt of the ifteehas objected and mayeet and take action in executive-ses
notice, the review period for the committee tine other house ¢y, during that period with respect &my proposed rule or any

imr?elgtiﬁtelyceasez anld ng_f“rtth;{ actionéhet pkropos%d “:rl]‘? O partof a proposed rule to which no committee has objected, except
partof the proposed rule objected to may be taken under this Pafay i the cochairpersons take either of the following actions

graphby that committee, but the committee may proceed un fthin the 30-day period, the joint committee review period is

par.(d) to object to the proposed rule or part of the propesied ;;niineq for 30 dayfrom the date on which the first 30-day
6. If a committee has not concluded its jurisdiction over a preaview period would have expired:

Cnders.1.02 (Lfor the next lagisatLTe to convene, that jridic, .« & ReqUestin wriing that the agency meet withthe ointcom

tion immediately ceases and. within 10 working days after thﬁﬁt;eefor review of administrative rules to review the proposed

date,the presiding dicer of theappropriate house shall refer the . ) . . .

proposedule or part of the proposed rule to the appropriate standg P- Publish or post notice that the joint committeertariew

ing committee of the next legislature as provided under(&b. of administrative rules will hold a meeting or hearing to rextesv

If a committee review period is interrupted by the loss of jurisdieroPosedule and immediately send a copythe notice to the

tion under this subdivision, a new committee review period as pRHENCY.

videdin subd.1. shall begin for the committee to which thepro  1m. If a notice and report received undab.(2) after the last

posedrule or part of the proposed rule is referred under thilty of the legislature final general-business floorperiodspee

subdivisionbeginning on the datef referral under this subdivi ified in sub.(2) is referred for review by the joint committee for

sion. review of administrative rules before the first day of the next+egu

(c) Waiver of committeeaview. A committee may waive its 1ar session of the legislature, the review period for the jointcom
jurisdiction over a proposed rule prior to the expiration ofatwe ~ Mitteefor review of administrative rulesxtends to the day speci
mitteereview period by adopting, by a majority vote of a quoruried under s13.02 (L)for the next legislature to convene. During
of the committee, a motion waiving the commitsgierrisdiction. thatreview period, the jointommittee for review of administra

(d) Committee actionA committee, by a majority vote af tive rules may meet and take action in executive session and may
quorum of the committee during the applicable review perioffk€any action on the proposed rulewhole or in part permitted
underpar (b), may objecto a proposed rule or to a part of a_prounderthls subsection. If the joint committee for review of admin

posedrule for one or more of the following reasons: |strat3/e Irules meetsf in executi\:je s?ssion r\:\_/itrr: respect to a ﬁro
: posedrule or part of a proposed rule to which a committee has
1. An absence of staﬁutory authgnty objected that joint committee shathke action as permitted under
2. An emegency relating to public health, safety or welfareps sybsection with respect to the commitseebjection.
3. Afailure to comply with legislative intent. 2. If the joint committee for review afdministrative rules, by
4. A conflict with state law amajority vote of a quorum of theommittee, requests modifica
5. A change in circumstancesice enactment of the earliestionsin a proposed rule, and the agerieywriting, agrees toon
law upon which the proposed rule is based. sidermaking modifications, the review period for the joint eom
6. Arbitrariness and capriciousness, or imposition of amitteeis extended either to the 10th working day following receipt
unduehardship. by the joint committee of the modified proposed rule or a written
7. In the case of a proposed rule of the department of safeigtémento thejoint committee that the agency will not make the
and professional services under1€1.63 (1)establishing stan Modificationsor to the expiration dhe review period under subd.
dardsfor the construction of a dwelling, as defined inG1.61 (1) 1. or. if applicable, subdlm., whichever is laterThere is no limit
the proposed rule would increase the cost of constructing ®fheron the number of modification agreements that may be
remodelingsuch a dwelling by more than $1,000. This subdiventeredinto or on the time within which modifications may be
sion applies notwithstanding that the purpose of the one- aftpde.
2-family dwelling code under 401.60includes promotingnter- 4. If the jointcommittee for review of administrative rules has
stateuniformity in construction standards. This subdivision doe®t concluded its jurisdiction over a proposed rule or a part of a
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proposedule before the day specified unded3.02 (1)for the standards. This paragraph does not apply to a proposed rule
next legislature to convene, that jurisdiction immediatelgses whosepromulgation has been previousiythorized under par
and,within 10 working days after that datee presiding dicer  (fm).
of the appropriate houshall refer the proposed rule or part of the (f) Timely intoduction of bills; effect.If both bills required
proposedule to the joint committee for review of administrativgnderpar (e) are defeated, or fail to be enacted in any aifer
rulesof the next legislature. If a committee review period isintefer, the agency may promulgate the proposed rule or part of the
ruptedby the loss of jurisdiction under this subdivision, a neywroposedule that was objected to. If either bill becomes, lte
committeereview period as provided subd.1. shall begin for the agencymay not promulgate theroposed rule or part of the pro
joint committee for review of administrative rules to which thgosedrule that was objected to unlessubsequent law spegifi
proposedtule or part of the proposed rule is referred under thigly authorizes itpromulgation. This paragraph applies to bills
subdivisionbeginning on the datef referral under this subdivi introducedon or after the day specified undei.8.02 (1)for the
sion. legislature to convene and before Februaryol an even-

(c) Agency not tgoromulgate rule during joint committee numberedyear

review. An agency may not promulgatepeoposed rule or a part  (fm) Rules inceasing dwellingconstruction costs; timely

of a proposed rule until the joint committee for review of administroductionof bill; effect. If all bills introduced under pagem)
trative rules nonconcurs in the objection of the committee; cogredefeated, or fail to be enacted in any other matineagency
cursin the approvabf the committee, otherwise approves the prgnay not promulgate the proposed rule or part of the proposed rule
posedrule or part of the proposed rule, or waives its jurisdictiofhatwas objected to unless subsequent law specifically authorizes
overthe proposed rule or part of the proposed walger par(d),  its promulgation. If any of those bills becomes lathe agency

until the expiration of the review period under.&)j 1, if N0 maypromulgate the proposed rule or part of the proposed rule that
committeehas objected to the proposed rule or the part of the PPasobjected to.

posedrule, until a bill introduced under pée) fails to be enacted, (g) Introduction of bills innext session; effectif the bills

or until a bill introduced under paem)is enacted.An agency e jiredunder par(e) are introduced on or after February 1 of an
may promulgate any part of a proposed rule to which no objectigjen_numberegtear and before the next regular session of the
hasbeen made. _ o _ _ legislaturecommences, as provided undel3.02 (2) or if the

(d) Joint committee actionThe joint committee for review of pils cannot be introduceduring this time period under the joint
administrativerules may nonconcur in a committeebjection to  rylesof the legislaturethe joint committee for review of adminis
aproposed rule or a part of a proposed rule, concur in a cemitive rules shall introduce tHaills on the first day of the next reg
tee’sapproval of a proposed rule or a part of a proposed rule; oth@kr session of the legislature, unless either house adversely dis
wise approve a proposed rule or a part of a proposed rule, or Wales of either bill. ~ If the joint committedfor review of
its jurisdiction overa proposed rule or a part of a proposed rule Ryyministrativerules is required to introduce the bills, the agency
voting to nonconcyrconcur or approve, or to waive its jurisdic may not promulgate the proposed rule or part of the proposed rule
tion, during the applicable review period under. ). Except {0 which the bilis pertaixcept as provided in pdf). If either
as provided in par(dm), if the joint committee for review of noyseadversely disposes of either bill, the agency may promul
administrativerulesobjects to a proposed rule or a part of & prgjate the proposed rule or part of the proposed rule that was
posedrule, an agencynay not promulgate the proposed rule oppjectedto. In this paragraptadversely disposes of’ means that

partof theproposed rule objected to until a bill introduced undgjne house has voted in one of the following ways:
par. (e) fails to be enactedThe joint committee for review of 1. To indefinitely postpone the bill

administrativerules may object to a proposed rule or a pa# of ! .
y 90l prop P 2. To nonconcur in the bill.

proposedule only for one or more of the reasons specified under
sub.(4) (d). 3. Against ordering the bill engrossed.

(dm) Rules inceasing dwelling constructiotosts; joint com 4. Against ordering the bill to a 3rd reading.
mitteeaction. If the joint committee for review of administrative 5. Against passage.
rulesobject§ toa proposed rule or a part of a proposed rule for a g Against concurrence.
reasonspecified in sub(4) (d) 7, the department of safety and (6) PROMULGATION PREVENTION OR AUTHORIZATION PROCE

the purpose of theone- and 2-family dwelling code under sy apil. Th t shall be printed dix t h bill and
101.60includes promoting interstate uniformity in constructio heemlc.omaienfepor shallbe printed asappendix fo each bifl an

standards. This paragraph does not apply to a proposed ruie 1. An explanation of the issue involving the proposed rule or

\(/}/rr:]())sepromulgatlon has been previouslythorized under par partof the proposed rule objected to and the factual situation out
) of which the issue arose.

(e) Bills to prevent pomulgation. When the jointommittee .
for review of administrative rules objects to a proposed rule or.a Zex ggt?\ge:etzs?gisﬁgrg%L?jre?rs]{%;?tgma the proposed rule at

partof a proposed rule under p@t) it shall, within 30 days of the . o )
dateof the objection, meet and take executive action regarding the 3. A statement of the action takby the joint committee for
introduction,in each house of the legislature, dfitito support review of administrative rules regarding the proposed rule.
the objection. The joint committeghall introduce the bills within 4. A statement and analysis of the grounds upon which the
5 working days after taking executive action in favor of intredugoint committeefor review of administrative rules relies for
tion of the bills unless the bills cannot be introduced during thidjectingto the proposed rule or part of the proposed rule.
time period under the joint rules of the legislature. (b) Upon introduction of the bills under sb), the presiding
(em) Rules inceasing dwelling construction costs; bill toofficer of each house of théegislature shall refer the bill
authorize promulgation. If the joint committeefor review of introducedin that house to the appropriate committee, to the cal
administrativerulesobjects to a proposed rule or a part of a prendarscheduling committee or directly the calendar If the
posedrule under parfdm), any member ofhe legislature may committeeto which a billis referred makes no report within 30
introducea bill to authorize promulgation of the proposed rule ataysafter referral, the bill shall be considered reported without
partof the proposed rule. This paragraph applies notwithstandigommendationNo later than 40 days after referral, or as soon
thatthe purpose of the one— and 2—family dwelling code undertBereafteras is possible if the legislature is not in a floorperiod 40
101.60includes promoting interstate uniformity in constructiomlaysafter referral, the bills shall be placed the calendar of each
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houseof the legislature according to its rule governinggleEe conjunctionwith thepublication of the Wéconsin administrative
mentof proposals on the calendah bill introduced under this codeand register under 85.93

sectionwhich is received in the 2nd house shall be referred, (3) A rule promulgated jointly by 2 or more agencies need not
reportedand placed on the calendar in the same manner as an dsigpublished in more than one place in the code.

inal bill introduced under this section. (4) Agencymaterials that are exempt from the requirements
(7) NonappLicaTiON. This section does not apply to rules-proof this chapter under 827.01 (13)may be published, either ver
mulgatedunder s227.24 batimor in summary form, if the promulgating agency and the leg

History: 1985 a. 1821987 a. 2531987 a. 403.256 1989 a. 1752001 a. 87  js|ati i i
20035, 18, 2772005 & 2402007 & 20160 200L & 2433 46 2015 & 209015 islative reference bureau determine that the public intevestd

a.165s.115 be served by publication.
Rule-makingprocedure is discussed. idbbnsin State dlephone Association. v __History: 1985 a. 1821987a. 4032001 a. 652005 a. 2492007 a. 2096, 180,
PSC,105 Ws. 2d 601314 N.W2d 873(Ct. App. 1981). 2013a. 20

Post-promulgatiorule suspension under s. 227.26 (2) (d) does not violate the sepConsenmay not be given tncorporate by reference the U.S. Code or federal reg

arationof powers doctrine. Martinez RILHR, 165 Ws. 2d 687478 N.W2d 582 ations,except rules meetinthe definition of a technical standard. Material incor
(1992). ' poratedoy reference cannot include future amendments thereto. 59G&tty 31.

Changing the Rules on Rulemaking. SklansWfs. Law Aug. 201. . . .
227.22 Effective date of rules. (1) In this section, “date of

227.20 Filing of rules. (1) An agency shall file @ertified publication” means the date on which a rulepisblished in the
copy of each rule itpromulgates with the legislative referenceodeas required under 85.93 (2) (c) 1.
bureau. No rule is valid until the certified copy has been filed. A (2) A rule iseffective on the first day of the month commenc
certified copy shall beyped or duplicated on 8 1/2 by Inch  ing after the date of publication unless one of the followiegurs:
paper,leaving suficient room for a stamp at the top of the first (a) The statute under which the rulas promulgated pre
page. Forms that are filed need not compligh the specifications scribesa difierent efective date for the rule.
of this subsection. The agency shall also send aafopgch rule () A Jater date is prescribed by the agency in a statement filed
to the legislative reference bureau in an electroitianat \ith the rule.
approvedby the Ieglslatlve reference bureau. (c) The ruleis promulgated under 827.24 in which case it
(2) Thelegislativereference bureau shall endorse the date agcomesffective at the time prescribed in that section.
thetime of filing on each certified copy filed under s(h. The (e) The rule has a significant economic impact on smalk busi
bureaushall keep dile of all certified copies filed under Sul). = hagqesas defined in £27.114 (1) in which case the rule applies
(3) Filing a certified copy of a rule with the legislative refertg small businesses no earlier than the first day of the 3rd month
ence bureau creates a presumption of all of the following:  commencing after the date of publication of the rule.

(@) That the rule was duly promulgated by the agency (3) The legislative reference bureau mayescribe in the
(b) That the rule was filed and made available for publimanualprepared under £27.15 (7)the monthly date prior to
inspectionon the date and time endorsed on it. which a rule must be filed in order to be included in that manth’

(c) That all of the rule-making procedures required by thissueof the register The legislative reference bureau shall eom
chapterwere complied with, except as providedsing6.118 (2) putethe efective date obach rule submitted for publication in the

(c)or(3) (b) 3. register and shall publish it in a note at the end of each section. For
(d) That the text of the certified copy of the rule is the text 8¢ purpose of computing thefettive datethe legislative refer
promulgatedby the agency encebureau may presume that an issue of the register will be pub
History: 1985 a. 1821993 a. 2142005 a. 2492007 a. 202013 a. 20277, lishedduring the month in which it is designated for publication.
Cross—reference: See s902.03for provision for judicial notice of administrative Zoliiisstor)21101179285 a. 1821985 a. 33%.253 2003 a. 1452005 a. 2492007 a. 20
rules. a.

Guidelinespromulgated outside the contefttone particular contested case do not

L 357 SS A0 it ol s ol oL e s dopmis 2o, FOMTS: A form imposing a requirement which meets
[mng\;]vtgf the éutﬁority to decide contesgted cases dealing with pregﬁancy Ieave'?s Sﬁ grd.eflmt'on of a rule shall be treated as a rule forgheposes
the sex discrimination statute. i¥¢onsin Elephone Co..\Department ofndustry ~ Of this chapterexcept that:
Labor,and Human Relations, 228 NW 2d 688, Ws. 2d 345 (1975). (1) Its promulgation need not be preceded by notice and pub
lic hearing.
(2) It need not beromulgated by the board officEr chaged
h ultimate rule-making authority but may be promulgated by
any employee of the agency authorized by the boardioeof

(3) It need notbe published in the code and register in its
entirety,but may be listed by titler description together with a

227.21 Publication of rules; incorporation by refer -
ence. (1) Thelegislative reference bureau shall publish all rule\flit
thatagencies are directed by this chaptdile with the legislative
referencebureawunder s227.20in the register and shall publish
all permanent rules that agencies are directed bylihister to file
with the legislative reference bureau undet25..20in the code, . h
asprovided in $35.93 statemenas to how it may be obtained.
. . . History: 1985 a. 182

(2) (a) Exceptas provided in801.41(3) (b) to avoid UNNEC  Cross—reference: See also chins 7, Wis. adm. code.
essaryexpense an agency mayith the consent of thattorney
general,adopt standards established by technical societies &#¥.24 Emergency rules; exemptions. (1) PROMULGA-
organizationsof recognized national standing by incorporating/oN. (a) An agency may promulgate a rule as an gemey rule
the standards in its rules by reference to the specific issue or issiggout complying with the noticehearing and publication
of the publication in which they appearthout reproducinghe requirementsunder this chapteif preservation of the public
standardsn full. peace health, safety or welfare necessitates putting theimtde

(b) The attorney general shall conseninitmorporation by ref effectprior to the time it would take fetct if the agency complied
erence only in a rule of limited public interest and in a case whéYgh the procedures.
theincorporated standards are readily available in published form(b) An agency acting under $86.235 (21)215.02 (18)or
or areavailable on optical disk or in another electronic forma220.04(8) may promulgate a rule without complying with the
Eachrule containing an incorporation by reference shall state h&wtice,hearing and publication procedures under this chapter
the material incorporated may be obtained and, except as providedc) A rule promulgated under péa) takes efct upon publica
in s.601.41 (3) (b)that the standards are file at the ofices of tion in the oficial state newspaper or on any later date specified
theagency and the legislative reference bureau. in the rule and, except as provided under &jpremains in déct

(c) An agency that adopts standards undeg@gamayprovide only for 150 days.
thelegislative reference bureau with one or moebVdddresses  (d) A rule promulgated under pgb) takes dfct upon publi
to provide electroni@ccess to the standards for publication inationin the oficial state newspaper or on any later date specified
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in the rule and remains infe€t for one year or until it isuspended cific emegency rule or part of aemegency rule to which it

or the proposed rule corresponding to ibligected to by the joint relates.

committeefor review of administrative rules, whichevesisoner (3) FiLnG. An agencyshall file a rule promulgated under sub.

If a rule under pagb) is suspended or a proposed rule under gL) as provided in £27.2Q shall mail a copy to the chief clerk of
186.235(21), 215.02 (18)pr220.04 (8)is objected to by the joint eachhouseand to each member of the legislature at the time that
committeefor review of administrative rules, any persmy therule is filed and shall take any other step it considers feasible
completeany transaction entered into or committed to in reliangg make the rule known to persons who will bieeted by it. The
onthat rule and shall have 45 days to discontinue other activiéyislative reference bureau shall insert in thetice section of

undertakerin reliance on that rule. eachissue of the register a brief description of each rule under sub.
(e) An agency that promulgates a ruleder this subsection (1) that is currently in éct, and a copy of the rule and fiscal esti
shalldo all of the following: mate. Each copynotice or description o& rule promulgated

1d. Prepare a statement of the scope of the proposed ems@glersub.(1) (a)shall be accompanied bystatement of the emer
gency rule as provideith s. 227.135 (1) obtain approval of the gencyfinding by the agency or by a statement that the rule is pro
statements provided in £27.135 (2)and sendhe statement to Mulgatedat the direction of the joint committee for review of
the legislative reference bureau for publication in the regeser administrativerules under 227.26 (2) (b)
providedin s.227.135 (3) If the agency changes the scope of a (3m) REVIEW BY THE SMALL BUSINESS REGULATORY REVIEW
proposedemegency rule as described in 227.135 (4) the BOARD. On the same day that the agency files a rule unde¢3ub.
agencyshall preparand obtain approval of a revised statemetihatmay have aeconomic impact on small businesses, as defined
of the scope of the proposed egeicy rule as provided in s.in s.227.114 (1) the agency shall submit a copfythe rule to the
227.135(4). No state employee official may perform any activ. smallbusiness regulatory review board. The board may use cost-
ity in connection with the draftingf a proposed emgency rule benefitanalysis to determine the fiscafeft of the emerency
exceptfor an activity necessary to prepare the statemetiteof rule on small businesses and shall determihether the emer
scopeof the proposed emgency rule until the governor and thegencyrule will have a significant economic impast a substan
individual or body with policy—-making powersver the subject tial number of small businesses and whether the agmmplied
matterof the proposed emgency rule approve the statement. with ss.227.114 (2)and(3) and227.14 (2m) If the board deter

1g. Submit the proposed engency rule in final draft form Minesthat the emegencyrule will not have a significant eeo
to the governor for approval. The goverriarhisor her discre nNomicimpact on a substantial number of small businesses, the
tion, may approve or reject the proposed egaecy rule. If the boardshall submit a statement to thateet to the agency that sets
governorapproves a proposesnegency rule, the governor shallforth the reason for the boasddecision. If the board determines
provide the agency with a written notiasf that approval. An thatthe emegency rule will have a significant economic impact
agencymay not file an emgency rule with the legislative refer On & substantial number of small businesseshdaed may submit
encebureau as provided in227.20and an emeency rule may 0 the agency and to thegislative council sthuggested changes

not be published until the governor approves the gereryrule in the emegency rule to minimize t_he economic impact o_f the
in writing. emergencyule. If the board determines that the agency failed to

plywith s.227.114 (2)or (3) or227.14 (2m,)the board shall

Lm. Prepare a plain language analysis of the rule in the forrﬁ% ify the agency of that determination and ask the agency to com

prescribedinder s227.14 (2)and print the plain language analy ply with any of those provisions. In addition, the board may sub

siswith the rule whgn Itis p.ubllshed. ) mit other suggested changes in the proposed rule to the agency and
2. Prepare a fiscal estimate for the rule in the format prgayinclude a request that the agency do any of the following:
scribedunder s227.14 (4) mail the fiscal estimate to each mem éa) Explain how the agency has responded to comments

ber of the legislature, and send a copy of the fiscal estimate toé ; ; :
legislativereference bureau in an electronic format approved § e|vedfr_om small businesses regarding the ga.acy .rule.
(b) Verify that the emgency rule does not conflict with, over

the legislative reference bureau, not later tharda@s after the 4 :
lap, or duplicate other rules or federal regulations.

dateon which the rule is published. - ©
(2) ExTEnsIoN. (a) At therequest of an agendfe joint com (4) PusLIc HEARING. Notwithstanding sul{1) (a)and(b), an

mitteefor reviewof administrative rules magt any time prior to 29€ncyshall holda public hearing within 45 days after it promul
the expiration date of a rule promulgated under §lip(a) extend 9atesa rule under sulpl). If within that 45-day period the agency
the effective period of themegency rule or part of the engemcy submitsto the legislativeouncil staffunder s227.15a proposed
rule for a period specified by the committee not to exceed 60 da§de corresponding to the rule under s, it shall hold a public
Any number of extensions may be granted under this paragr ringon both rules within 90 days after promulgation of the rule

but the total period for all extensions may not exceed 120 day41dersub. (1), or within 30 days after the agency receives the

. . report on the proposed rule prepared by the legislative council
f t(r?m) Any reque]st by an rtagfet?]cy to extend }Heoﬁﬂv”ebperlo% unders.227.15 (2) whichever occurs later
orihe emagency rule or part of the engancy rule shall bé made ... 1985 a, 1825.6, 46, 55 (1) 57; 1985 a. 333.253 1987 a. 4031989
in writing to thejoint committee for review of administrative rulesa.31: 1995 a. 1511997 a. 1852003 a. 1452005 a. 2492007 a. 202011 a. 2132,

no later than 30 days before the initial expiration date of the-emé§ 2013 a. 20165
gencyrule The effectivenesof an emegency rule may not be extended beyond the initial
) . . effectiveperiod by simply refiling it. 62 Atty Gen. 305.
(b) In making the request for an extension, the agehejl

providethe committee with the following: 227.25 Legislative reference bureau. (1) The legislative

1. Evidence that there is a threat to the public peace, healdferencebureau shall, in cooperation with the legislative council
safetyor welfare that can be avoided only by extension of ttetaff under s227.15 (7) prepare a manual informing agencies
emergencyule or part of the emgency rule. aboutthe form, style and placement of rules in the code.

2. Evidence that it is impossible for the agency to promulgate (2) The legislative reference bureau shall, upon request, fur
apermanent rule prior to the expiration date of the garay rule nish an agency with advice and assistance on the form and
undersub.(1) (c). mechanicof rule drafting.

(c) Whenever the committee extends an gewy rule or part (3) An agency may request an advance commitment as to the
of an emegency rule under pafa), it shall file a statement of its title or numberingf a proposed rule by submitting a copy of the
actionwith the agency promulgating the egency rule and the proposed rule indicating the requested title and numbering to the
legislativereference bureau. Tlstatement shall identify the spe legislativereference bureau prior to filing. As soon as possible
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afterthat, thelegislative reference bureau shall either approve tigacedonthe calendar of each house of the legislature according
requesbr inform the agency of any change necessary to presetwits rule governinghe placement of proposals on the calendar
uniformity in the code. A bill introduced under this subsection which is received in the

(4) Thelegislative reference bureau mayior to publication, 2ndhouse shall be referred, reported and placed on the calendar
edit the analysis of a proposed rule and athyer material sub in the same manner as an original bill introduced under this sub
mitted for publication in the code and registey refer to the fact section.
thatthose materials are on file or may eliminate them and any ref (i) Timely intioduction of bills; effect.If both bills required
erenceto them in the codand register if they do not appreciablyynderthis subsection are defeated, or fail toemacted in any
addto an understanding of the rule. The legislative referengghermannerthe rule remains in fefct and the committee may
bureaushall submit the edited version of any materiatfte notsyspend it again. If either bill becomes, ltive rule is repealed
agencyfor its comments prior to publication. and may not be promulgated again unless a subsequent law specif

History: 1985 a. 1822005 a. 2492007 a. 20 ically authorizesuch action. This paragraph applies to bills that
are introduced on or afténeday specified under $3.02 (1)for
committee for review of administrative  rules. (1) Derini- € legislature to convene and before February 1 of an even-
TIoN. In this section, “rule” means all or any pariofule which numberedyear
hastaken efiect as provided under 227.22 (2) () Late intoduction of bills; effectlf the bills required under

(2) REVIEW OF RULESBY COMMITTEE. (a) Purpose. The joint par.(f) areintroduced on or after February 1 of an even—numbered
committeefor review of administrative rules shall prometge ~ yearand before the next regular session of the legislature com
quateand proper rules, statements of general policy and- interencesas provided under $3.02 (2) or if the bills cannobe
pretationsof statutesy agencies and an understanding upon tliriroducedduring this time period under the joint rules of the leg
part ofthe public respecting the rules, statements and interpretslature,unless either house adversely disposes of eithetHzill,
tions. committeeshall introduce the bills on the first day of the next reg

(b) Requiement for ppmulgation. If the committee deter Ular session othe legislature. If the committee is required to
minesthat a statement qfolicy or an interpretation of a statuteintroducethe bills on the first day of the next regular session, the
meetsthe definition of a rule, it may direct the agency to premufule to which the bills pertain remains suspend&dept as pro
gate the statement or interpretation as an geney rule undes. videdin par (i). If either house adversely disposes of either bill,
227.24(1) (a)within 30 days after the committseaction. therule remains in ééct and the committee may not suspend it

(c) Public hearings.The committeshall hold a public hearing @gain. In this paragraph, “adversely disposes of” has the meaning
to investigate any complaint with respect to a ifileconsiders  givenunder s227.19 (5) (9)
the complaint meritorious and worthy of attention. (k) Biennial eport. The committee shaubmit a biennial

(d) Temporary suspension of rule¥he committee may sus reportof its activities tathe chief clerk of each house of the legisla
pendany rule by a majority vote of a quorum of the committe¢ure, for distribution to the legislature underl8.172 (2) and to
A rule may be suspended only on the basis of testimony in relatiba governor and include recommendations.
to that rule receiVed.a..t a publearing and only for one or more (L) Emegency rules.If the committee suspends an egegrcy
of the reasons specified unde287.19 (4) (d) rule under this section, the agency may not sulbartibe legisla

(e) Notice. When the committee suspends a rule, it shal puture under s227.19 (2)the substance ¢he emegency rule as a
lish a class 1 notice, under @85, of the suspension in thefiofal  proposedpermanent rule during the time the egeercy ruleis
statenewspaper and give any other notice it considers approprigigspended.

(f) Introduction of bills. If any rule is suspended, the commit  (3) PuBLIC HEARINGS BY STATE AGENCIES. By a majority vote
teeshall, within 30 days after the suspension, raaditake exeeu of a quorum of the committee, the committee may require any
tive action regarding thiatroduction, in each house of the legislaagencyto hold a public hearing in respect to recommendations
ture, of a bill to support the suspension. The committee shaf{adeunder sub(2) and to report its action to the committee
introducethe bills within 5 working daysfter taking executive within the time specified by the committee. The agency shall pub
actionin favor of introduction of the bills unless the bitlannot |ish a class 1 notice, under @85, of the hearing in the fiial
be introduced during this time period under the joint rules of t@@atenewspaper and give amgher notice which the committee
legislature. directs. The hearing shall be conducted in accordance with s.
~ (9) Committeeeport equired. No bill required by this subsec 227.18andshall be held not more than 60 days after receipt of
tion may be considered by the legislature until the comnstiee notice of the requirement.
mits a written report on the proposed bill. The report shall bepistory: 1985 a. 183s.1, 3, 50; 1987 a. 1862005 a. 249
printedas an appendix to the bills introduced under(far The Rule suspension under sub. (2) (d) does not violate the separation of powers doc
reportsha” contain all of the f0||owing; trine. Martinez v DILHR, 165 Ws. 2d 687478 N.W2d 582(1992).

. . f A collective bagaining agreement between the regents and the teaching assistants
1. An eXplar!a“o_n of théssue (egard'ng the suspended Ifl'llgssociatioris not subject to review by the committee. 59 ABgn. 200.
andthe factual situation out of which the issue arose. In giving notice of public hearings held under sub. (2), the committee should con
2. Arguments presented for and against the suspension acgdfgntly employ the various forms of notice available thatfitetste particular cir

; : cumstances62 Atty Gen. 299.
atthe public hearing held under pén). If an administrative rule is properly adopted and is witnpower of the legisla

3. A statement of the action takentiyg committee regarding tureto delegate there is no materiafeiiénce between it and a laio law including
therule. avalid rule can be revoked by a joint resolution of the legislature as such a resolution

. . eprivesthe executive itpower to veto an act of the legislature. 63 ABgn. 159.
4. A statement and analysis of the grounds upon which ti%%egislativecommittee review of administrative rules insébnsin. Bunn and Gal

committeerelies for suspending the rule. lagher. 1977 WLR 935.

(h) Legislative pocedure. Upon the introduction of bills by
the committee under this subsection, the presidifiger of each 227.265 Repeal or modification of rules. If a bill to repeal
houseof the legislature shall refer the bill introdudedhat house or modify arule is enacted, the procedures undeR2%.114to
to the appropriate committee, to the calendar scheduling cemn2i27.21and227.26do not apply Instead, the legislative reference
teeor directly to the calendanf the committee to which a bill is bureaushall publishthe repeal or modification in thei¥¢onsin
referredmakes no report within 30 days after referral, the bill shalbiministrativecode and register as required unde3593 and
be considered reported without recommendation. No later thanth@ repeal or modification shall takefeft as provided in s.
daysafter referral, or as soon thereafter as is possible if the legisia7.22
tureis not in a floorperiod 40 days after referral, tfilks shall be  History: 2013 a. 125136, 210, 277, 278, 295, 320, 332, 361, 363

227.26 Legislative review after promulgation; joint
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227.27 Construction of administrative rules. (1) In ornotthe plaintif has first requested the agency to pass upon the
construingrules, ss990.001 990.01, 990.03 (1) (2) and(4), validity of the rule in question.
990.04and990.06apply in the same manner in which they apply (2) Thevalidity of a rule may be determined in any of the fol
to statutes, except that £90.001and990.01do not apply if the  Jowing judicial proceedings when material therein:
constructiorwould produce a result that is inconsistent wiita (a) Any civil proceeding by the state or anyicdr or agency
manifestintent of the agency o thereofto enforce a statute or to recover thereynutewided such

(2) The code shall be prima facie evidencealhcourts and proceedings not based upon a matter as to which the opposing
proceedingss provided by $889.01 but this does not preclude partyis accorded an administrative review or a judicial review by

referenceto or, in case of a discrepanasontrol over a rule filed otherprovisions of thestatutes and such opposing party has failed
with the legislative reference bureau undet25..20or modified  tg exercise such right to review so accorded.

unders.227.265 and the certified copy of a rule shalbo and in b) Criminal prosecutions
the same degree be prima facie evidence in all courts and p{oceeo( ’

ings. (c) Proceedings or prosecutions for violations of county or
History: 1983 a. 5441985 a. 183s.22, 55 (2) (3); Stats. 1985 s. 227.2;005 Municipalordinances.
a.249 2007 a. 202013 a. 125136, 210, 277, 278, 295, 320, 332, 361, 363 (d) Habeas corpus proceedings relating to criminal presecu
tion.

227.30 Review of administrative rules or guidelines. .
(1) Thesmall business regulatorgview board may review the __(€) Proceedings under&6.19] 1981 stats., or €0.65 (2)
rulesandguidelines of any agency to determine whether any ¢6-50 106.52 303.07 (7)or 303.210r $8.227.52t0 227.580r
thoserules or guidelines place an unnecessary burden on the @fjder ch102 108 or 949 for review of decisions and orders of
ity of small businesses, as defined i227.114 (1) to conduct administrativeagencies if the validity of theule involved was
their affairs. If the board determines that a rule or guideline plac@dly challenged in the proceeding before the agency in vthieh
anunnecessary burden on the ability of a small business to c8ffleror decision sought to be reviewed was made or entered.
ductits affairs, the board shall submit a report and recommenda (f) Proceedings under 2827.114 (6m)

tions regarding the rule or guidelirte the joint committee for  (3) In any judicial proceeding other than one set out above, in

review of administrative rules and to the agency which the invalidity of a rule is material to the cause of action
(2) Whenreviewing the report, the joint committee for reviewany defense thereto, the assertion of such invalidity shadebe

of administrative rules shall consider all of the following: forth in the pleading of the party so maintaining the invalidity of
(a) The continued need for the rule or guideline. suchrule in that proceeding. The party so asserting the invalidity

(b) The nature of the complaints and comments recdioen O Such rule shall, within 30 days after the service optbading
the public regarding the rule or guideline. in which the party sets forth such invalidigpply to the courtin
(c) The complexity of the rule or guideline. which such proceedings are had for an order suspending the trial
(d) The extent to which the rule guideline overlaps, dupli of sa_ud procet_adlng until after a dgtermlnatlon of the validity of said
cates,or conflicts with federal regulations, other state rules, (r)LrJle in an action for olleclaratoryjudg.mept u.nder s{ther.eqf.
local ordinances. @) Upon t.he hearing of sqch appllpatlon if timm is satisfied
(€) The length of time since the rule o guidelis been eval thatthe validity of such rule is material to the issues of the case,
d 9 9 anorder shall be entered staying the trial of said proceeding until
uated. . : . therendition of a final declaratory judgment in proceedings to be
(f) The degree to which technologgconomic conditions, or jnstitutedforthwith by the party asserting the invalidity sich
otherfactors have changed in the subject artersd by theule  yje_ If the court shall find that the asserted invalidity of a rule is
or %é‘)'d_‘?::gej c;Inntciotzﬁnriltjtl(a‘?eo][o%U:S\?il:ar\];):vxﬁirr?ig?;?istee?LJIes not lmattgrie:(l to tthe case, an order shall be entered denying the
applicationfor sta
may refer the report regarding the rule or guideline topiiesiding pFz)b) Upon the e?,]try of a finarder in said declaratory judgment
lcJ)LfldceerlrS 02f 2e7a(ig k(\g)g::,?n cgytrsv!g\?vlstlr?eturﬁ ef%rr g?drgi‘ilnteo a?s Cr?rg“v’ﬂga'étmn,n shall be the dutpf the party who asserts the invalidity
R f the rule to formally advise the court of the outcome of the
uan_iers..222070.326 1452005 4. 249 declaratoryjudgment action so brought as ordered by the court.
istory: a. 4o & After the final disposition of the declaratory judgment action the
courtshall be bound by and apply the judgment so entered in the

SUBCHAPTERIII trial of the proceeding in which the invalidity of the rule is

asserted.
ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW (c) Failure to set forth invalidity of a rule in a pleading or to
Cross-reference: See also c\R 2, Wis. adm. code. commencea declaratory judgment proceeding within a reason

abletime pursuant to such ordef the court or to prosecute such

227.40 Declaratory judgment proceedings. (1) EXCept geciaratoryjudgment action without unduelay shall preclude
asprovided insub.(2), the exclusive means of judicial review Ofsuchparty from asserting or maintaining such rule is invalid.

the validity of a rule shall be an action for declaratory judgment (4) (a) In any proceeding pursuant to this section for judicial

asto the validity of the rule brought in the circuit court for th(? : : AR b
- h e . eview of a rule, the court shall declare the rule invalid if it finds
countywhere the party asserting the invalidity of the reteides thatit violates constitutional provisions or exceeds stautory

or has its principal place of businessibthat party is a nonresi - : ;
dentor dogs no? ha?/e its principal p?ace of%usi);iasthis state aqthorltyof the agency or was promulgated without compliance
'with statutory rule-making procedures.

in the circuit court for the county where the dispute arose. T : ) i . i
officer or other agency whose rule is involved shall be the party (B) Notwithstanding s227.54 in any proceeding under this
defendant. The summons in the action shall be served as providg@ftionfor judicial review of a rule, a court may not restrain,

in s.801.11 (3) and by delivering a copy to thaffioer o, if the €njoin or suspend enforcement of the rule during the course of the
agencyis composed of more than one person, to the secretanPErceedingon the basis of the alleged failure of the agency pro
clerk of the agency or to any member of the ageriBiye court Mulgatingthe rule to comply with £27.114

shall render a declaratory judgment in the action only when it (c) Notwithstanding pafa), if a court finds that an agency did
appeardrom the complaint anthe supporting evidence that thenot adequately comply with 827.114 the court may not declare
rule or its threatened application interferes with or impairs, dneruleinvalid on that basis but shall order the agency to comply
threatengo interfere with or impajrthe legal rights and privileges with that section and to propose any amendments to the rule that
of the plaintif. A declaratory judgment may be rendered whetharenecessary within a time specified by the coultless the leg
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islature acts under s227.26 (2)to suspend the rule, thelle shallbe verified by at least one of the signers. If a person signs on

remainsin effect while the agency complies with the order behalfof a corporation, limited liability company or association,
(5) The joint committee for reviewof administrative rules thatfact also shall be indicated opposite that pessoame.

shallbe served with aopy of the petition in any action under this  (3) Exceptas provided in sulf5) (b), the petition shall be filed

sectionand, with the approval of the joint committee on legislativgith the administrative head of the agency or with a member of the

organization shall be made a party and be entitled to be heardagency’spolicy board.

(6) Upon entry of a final order in a declaratojydgment (4) Exceptas provided in sulf5) (c), within a reasonable time
actionunder sub(1), the court shall send an electronic notice tafterreceipt of a petitiopursuant to this section, an agency shall
thelegislative reference bureau of the caudétermination as to eitherdeny the petition in writing or schedule the mattetiear
the validity or invalidity of the rule, in a format approved by theing. If the agency denies the petition, it shall promptly notify the
legislativereference bureau, and the legislative referémreau personwho filed the petition of its decision, including a brief
shall publish a notice of that determination in thés®énsin statemenbdf the reasons therefor

administrative(egister.under $85.93 (2)anq i_nsert.alannotation (5) (a) The department of revenue shall, on petition by any
of that determination ithe Wsconsin administrative code undefiiarested person, or any group or association of interested per

$.13.92 (4) (a) sons,issue a declaratory ruling with respect to the applicability to

History: Sup. Ct. Ordei67 Ws. 2d 585, 775 (1975).977 c. 294491981 c. 278
5.6,1983 a. 901983 a. 19%5.6, 1085 a. 1835.26,55 (1) 57; Stats. 1985 s, 227.40; &Ny Person, propertyor state of factof any rule or statute

1987a. 4035.256, 1989 a. 311991 a. 3161995 a. 271999 a. 822003 a. 1452005 ~ enforcedoy it. The department of revenue may issue a declaratory
a ?fﬁ 2|0_]1t}’i‘f- 21 |2<;)13ta5 20s. 3d5-1|7 CciffeCF'C(’jnS in ('[2) (?) to (d;- b, s ruling on the facts contained in the petition. If the departra&nt
e plaintift could not bring a declaratory judgment action under sub. sinc i H H
could contest the validity of a rule in an action brought against the flaintier sub. ‘revenuedoes n.Ot de.ny the pgt!tlon or issue a declaratory ruling on
(2). Phillips Plastics Corp. DNR, 98 Wis. 2d 524297 N.W2d 69(Ct. App. 1980). thefacts contained in the petition, the department of revenue shall
Pleadingrequirements for challenging administrative rules are established. Theld a hearing, as provided under27.44 and shall dbrd all
recordfor judicial review and the scope of judicial review are discussdoerty interestecbarties an opportunity to participate in tlrmaring. A

Homes,Inc. v DILHR, 136 Wis. 2d 368401 N.Ww2d 805(1987). . . .
A failure tocomply with this section prevented the trial court from acquiring—jurisdecl"’lr"’uoryn'lImg shall bind the department and zdirties to the

diction. Harris v Reivitz,142 Ws. 2d 82417 N.W2d 50(Ct. App. 1987). proceedingson the statement of facts contained in thiéng,
Undersub. (5), the plaintifmust serve JCRAR within 60 days of filing, pursuantunlessit is altered or set aside lbiye tax appeals commission or

O & confict between a satiie and a i, the staute convole, Debadeurz .COUM OF the applicable rule or statutaepealed or materially

Wis. 2d 382493 N.W2d 234(Ct. App. 1092). : : amended.A ruling, including the denial of the petition, shall be

This section encompasses policies or other statements, standards, or ordersstabjectto review by the tax appeals commissiopiasided in ch.
meetthe definitionof a rule under s. 227.01 (13) but have not been promulgated 28
rulesunder s. 227.10. Heritage Credit Unio®ffice of Credit Unions2001 WIApp ’ . i
213,247 Ws. 2d 589634 N.W2d 593 00-3162 (b) A petition under paga) shall confornto the requirements
Thetrial court erred by denying a motion to change venuzatee County when undersub.(2) and be filed with the secretary of revenue.
the motion asserted that a departmentafrections system was a rule, although it
was never promulgated as a rule, and therefore, the “rule” was invalithson v (c) No later than 30 days after the day that the secretary ef reve

Berge,2003 W1 App 51260 Ws. 2d 758659 N.W2d 41§ 02-0911 nuereceives a petition under this subsection, the department of
Although administrative agencies do not have the power to declare statutes un

stitutional,and the lack of authority has been a basis for not applying the exhaus%%enU5hall deny the_ petition in writing, |ss:_aenot|_ce that it W'" .
of administrative remedies doctrine, if the agency has the authority to provide i8suea declaratory ruling on the facts contained in the petition, in
relief requested without invalidating the rule, a constitutional basis for a claim daggich case the department revenue shall issue the ruling no

notin itself support an exception to the rule. Met¥eterinary Examinind@oard, . . A
2007 WI App 850305 Wis. 2% 788741 N.W2d 244 06_16ﬁ' ¢ laterthan 90 days aftéssuing the notice, or schedule the matter

A challenge to a policy on the basis that it is actually a rule is to be construed@s hearing. The department may deny the petition only if the peti
achallenge to the validity of a rule, and the requiremehthis section do apply tion fails to comply with the requirements under s(&t)and par
Becausehe challenge falls under this section, the petitioner was required to serve . : " X .

Joint Committee for Review of Administrative Rules with a copy of her petitio 5’\0r if the department determingsat the petition is frivolous,

Becauseshe failed to do so, the court lacked competency to review the issue. Matusticiable controversy doemt exist, the ruling would not pro

¥, Department of Children and Familie¥)14 Wi App 69___Ws.2d_____ yide guidance on matters of general applicahiliy the ruling
"How To review an administrative rule. Levine. WBB Oct. 1983, would substitute for other procedures available to the pddies
The standard of revievef administrative rules in Wconsin. Zabrowski. 1982 resolutionof the dispute. If the department denies the petition,

WLR 691. shall promptly notify the person who fildtie petition of its deei

. . ) sionand include with the notice a brief statement of the reasons
227.41 Declaratory rulings. (1) Except as provided in sub. for denying the petition. The department may not depgtiion
(5), any agency mayon petition by any interested person, issugyr lack of a justiciable controversy solely because the only parties
adeclaratory ruling with respect the applicability to any person, tg the matter are the petitioner and the department.
propertyor state of facts of any rule or statute enforced by it. Full (d) 1. If the department of revenue doesdsty the petition
gppiortutnltyfoi( heairlmigig t‘f’-hguf,’e ffrded to |3teiriestetd p"’irt'?if' Aor issue a notice that it will issue a declaratory ruling based on the
ec;ra oryrltjhlngtst a "i‘ : fe atlgeriicy ag a ipar !?5 Olt e zr‘?actscontained in the petition, the department shall hold a hearing
cee l_ndgsxi)n esta enAen I'O aﬁ S”?) egeb_, uniess itis a eirie 8hddetermine, no later than 180 days after the secretary receives
setaside by a court. Aruling shall be subject to review In the Cif, o heition whether the petitioner has presentedisieht facts
cuit court in themanner provided for the review of administrativg. | ~'v hich'to issue a declaratory ruling. The department of reve
deusmns.' . . nue,petitioner and other parties may take and preserve evidence
(2) Petitionsfor declaratory rulings shall conform to the-fol oy to and during the hearing using the methods allowed to par
lowing requirements: L _ _ ~ tiesunder s227.45 With the agreement of the parties, the depart
(a) The petition shall be in writing and its caption shall includgientmay rule on the petition based on facts stipulbethe par
the name of the agency andederence to the nature of the petitiontjes.
() The petition shall contain a reference to the rule or statute 2. If the department determines that it does not hafieisat
with respect to which the declaratory rulingesjuested, a concisefacts from which to issue a declaratory ruling, the department may
statemenbf facts describing the situation as to whichdeelara  denythe petition. If the department determines that it hes suf
tory ruling is requested, the reasons for the requested ruling, afsht facts from which to issue a declaratonfing, the depast
the names and addresses of persons other than the petilfonenentshall issue a ruling on the merits of the petition no later than
any,upon whom it is sought to make the declaratory ruling-bindgo days after the determination, unless the deadline is extended
Ing. by written agreement of all parties. The ruling may deny the peti
(c) The petition shall beigned by one or more persons, wittiion on the grounds that the petition is frivoloagusticiable con
eachsignets address set forthpposite the signks name, and troversydoes not exist, the ruling would not provide guidance on

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/227.26(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/227.40(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/35.93(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/13.92(4)(a)
http://docs.legis.wisconsin.gov/document/acts/1977/29
http://docs.legis.wisconsin.gov/document/acts/1977/449
http://docs.legis.wisconsin.gov/document/acts/1981/278
http://docs.legis.wisconsin.gov/document/acts/1981/278,%20s.%206
http://docs.legis.wisconsin.gov/document/acts/1983/90
http://docs.legis.wisconsin.gov/document/acts/1983/191
http://docs.legis.wisconsin.gov/document/acts/1983/191,%20s.%206
http://docs.legis.wisconsin.gov/document/acts/1985/182
http://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2026
http://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2055
http://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2057
http://docs.legis.wisconsin.gov/document/acts/1987/403
http://docs.legis.wisconsin.gov/document/acts/1987/403,%20s.%20256
http://docs.legis.wisconsin.gov/document/acts/1989/31
http://docs.legis.wisconsin.gov/document/acts/1991/316
http://docs.legis.wisconsin.gov/document/acts/1995/27
http://docs.legis.wisconsin.gov/document/acts/1999/82
http://docs.legis.wisconsin.gov/document/acts/2003/145
http://docs.legis.wisconsin.gov/document/acts/2005/249
http://docs.legis.wisconsin.gov/document/acts/2005/249
http://docs.legis.wisconsin.gov/document/acts/2011/21
http://docs.legis.wisconsin.gov/document/acts/2013/20
http://docs.legis.wisconsin.gov/document/courts/98%20Wis.%202d%20524
http://docs.legis.wisconsin.gov/document/courts/297%20N.W.2d%2069
http://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%20368
http://docs.legis.wisconsin.gov/document/courts/401%20N.W.2d%20805
http://docs.legis.wisconsin.gov/document/courts/142%20Wis.%202d%2082
http://docs.legis.wisconsin.gov/document/courts/417%20N.W.2d%2050
http://docs.legis.wisconsin.gov/document/courts/150%20Wis.%202d%20549
http://docs.legis.wisconsin.gov/document/courts/441%20N.W.2d%20742
http://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20382
http://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20382
http://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%20234
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20213
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20213
http://docs.legis.wisconsin.gov/document/courts/247%20Wis.%202d%20589
http://docs.legis.wisconsin.gov/document/courts/634%20N.W.2d%20593
http://docs.legis.wisconsin.gov/document/wicourtofappeals/00-3162
http://docs.legis.wisconsin.gov/document/courts/2003%20WI%20App%2051
http://docs.legis.wisconsin.gov/document/courts/260%20Wis.%202d%20758
http://docs.legis.wisconsin.gov/document/courts/659%20N.W.2d%20418
http://docs.legis.wisconsin.gov/document/wicourtofappeals/02-0911
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20220
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20788
http://docs.legis.wisconsin.gov/document/courts/741%20N.W.2d%20244
http://docs.legis.wisconsin.gov/document/wicourtofappeals/06-1611
http://docs.legis.wisconsin.gov/document/courts/2014%20WI%20App%2069
http://docs.legis.wisconsin.gov/document/wicourtofappeals/13-2013
http://docs.legis.wisconsin.gov/document/statutes/2013/227.41(5)
http://docs.legis.wisconsin.gov/document/statutes/2013/227.41(5)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/227.41(5)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/227.44
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%2073
http://docs.legis.wisconsin.gov/document/statutes/2013/227.41(5)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/227.41(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/227.41(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/227.41(5)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/227.45

227.41 ADMINISTRATIVE PROCEDURE Updated 13-14Wis. Stats. Database 20

mattersof general applicabilityor that the ruling wouldubstitute (a) Serve as the appointing authority of all hearing examiners
for other procedures available to the parties for resolution of theders.230.06

dispute. (b) Assign a hearing examiner to preside over any hearing of
6Héstzoori/:3 19?25& 183.27; Stats. 1985 s. 227.41991 a. 3161993 a. 12,2011 4 contested case which is required to be conddm,lettie depaft
a. a. T
Resjudicata does not apply to administratagency proceedings, but this sectionmentOf natural resources and which is not conducted by the secre
requiresinternal consistency within a proceeding by binding the agency within thkary of natural resources.

roceeding to its own declaratory ruling. Board of Regenféisconsin Personnel ; ; f f ;
Bommissiond03 We. 2a 545306 N-W3H 366(CL App_glgsl)_ (bd) Assign a hearing examiner to preside over any hearing of

This section does not provide a method for review of a determination already mad€ontested case which is referred by the state superintendent
by the agencybut only a method for requesting an agency to make a determinatigfhders. 118.134 (N
Thereforethis sectiorcould not be used by prisoners to challenge the department of i X ) ) i
corrections’ dismissal dheircomplaint under the inmate complaint review system.  (bg) Assign a hearing examiner to preside over any hearing or

Aiello v. Litscher 104 F Supp. 2d 106§2000). review under ss84.30 (18) 84.305 84.31 (6) (a)85.013 (1)
. . L _86.073(3), 86.16 (5) 86.195 (9) (b)86.32 (1) 101.935 (2) (h)

227.42 Right to hearing. (1) _In addltl(_'.)n to any other _rlght 101.951(7) (a)and(b), 114.134 (4) (b)114.135 (9)114.20 (19)
provided by law any person filing a written request with am 75 05(4) (b) 194.145 (1)194.46 218.01.4 (7) (d)and(12) (b),
agencyfor hearlng shall have_ the I’Ight toa hearlng which shall %80116(2), (4)’ (7) (a) (8) (a)and(lO), 218.0131 (3,)218]1 (7)
treatedas a contested case if: o (a) and(b), 218.22 (4) (and(b), 218.32 (4) (apnd(b), 218.41

(@) A substantial interest of the persisninjured in fact or (4), 218.51 (5) (aand(b), 341.09 (2m) (d)342.26 343.69and
threatenedwith injury by agency action or inaction; 348.25(9).
] (b) There is no evidence of Ieglslatlve intent that the interest (br) Assign a hearingxaminer to preside over any hearing of
is not to be protected; acontested case which is required to be condunydtle depast

(c) The injury to the person requesting a hearing ferint in  mentof transportation and which is not conducted by the secretary
kind or degree from injury to the general public caused by tlo¢ transportation.
agencyaction or inaction; and (bu) Assign a hearing examiner to preside over any hearing of

(d) There is a dispute of material fact. acontested case that is required to be conducted by the department

(2) Any denial of a request forleearing shall be in writing, of health services and that is not conducted by the secretary of
shall state the reasons for denial, @dn order reviewable underhealthservices.
this chapter If the agency does not enter an order disposing of the(by) Assign a hearing examiner to preside over any hearing of
requestfor hearing within 20 days from the date of filing, they contested case that is required to be conducted by the department
requesshall be deemed denied as of the end of the 20—day perigikhildren and families under o8 or subchlll of ch. 4%and that

(3) This section does not apply to rule-making proceedings @not conducted by the secretary of children and families.
rehearingspr to actions where hearings the discretion of the (c) Supervise hearing examiners in the conduct of the hearing

agencyare expressly authorized by law andthe rendering of a decision, if a decision is required.
(4) This section does not apply if a hearing on the matter was 4y promulgate rules relating to the exercise of the administra
conductedas a part of a hearing undef83.43 tor’s and the divisiors powers and duties under this section.

(5) Exceptas providedunder s289.27 (1) this section does
not apply to any part of the process for approving a feasibility,
report,plan of operation or license under suldthof ch. 289r
$.291.23 291.25 291.290r 291.31, any decision by the depart

(1g) Theadministrator of thelivision of hearings and appeals
allestablish a system for assigning hearing examiners to preside
overany hearingunder this section. The system shall ensure, to

: . . the extent practicable, that hearing examiners are assigned to dif
mentof natural resources relating to the environmental impact g entsubjects on a rotating basis. The system may include the

aproposed action under c89or 291 or $292.31and292.35  ggtaplishmenof pools of examiners responsible for certain-sub
or any partof the process of negotiation and arbitration under jects.
289633Th' tion d i v to a decision i d h (Im) Uponthe request of an agency that is not prohibited from
_(6) This section does not apply to a decision issued or a heggiractingwith a 3rd party for contested case hearing services,
ing conducted under 291.87

History: 1975 c. 4141977 c. 418Stats. 1977 s. 227.064979 c. 2211981 c. the administrator of the division of hearlngs and appeat$1er1

3741983 a. 2981985 a. 183.28; Stats, 1985 s. 227.42995 a. 2272009 a. 219 departmendf administration may contract with the agency te pro
2013a. 2 2013 a. 1655.31 vide the contested case hearing services and may assign a hearing

A person who satisfies the conditions under sub. (1) is entitled to a hearing whegheaminerto preside over any hearing performed under swdma
or not that person has any “other right provided by laMilwaukee Metropolitan

Seweragdistrict v. DNR, 126 Ws. 2d 63375 N.W2d 649(1985). tract. _
An applicant denied a racetrack license had a tiglat contested case hearing.  (2) (a) The department of natural resources shall notify the
MetropolitanGreyhound Management Corp Wisconsin Racing Board57 Ws.  division of hearings and appeals of every pending hearing to

2d 678 460 N.W2d 802(Ct. App. 1990). . > oS Y . .
Sub. (1) does not grant the right to a contested case hearing regarding the neeWBtCh the administrator of the division is requirecassign a hear

anenvironmental impact statement. North Lakenagement District\DNR, 182 INg examiner under sulfl) (b) after the department of natural

Wis. 2d 500513 N.W2d 703(Ct. App. 1994). _ __resourcess notified that a hearing on the matter is required.
Sub.(1) (d) provides authority for agenciesdevelop appropriate summary-dis . . -
positionprocedures if there are no disputes of material fact. Bale¥swonsin Per (b) The department of transportation shall notify the division

sowt:eICoerBsgogZZS_Wsdéd 7?9589dN-W2td 4%?9(03%/%5[3- t1,998)98,—};132d of hearings and appeals of every pending hearing to which the
enan ecision did not proviae notice —day time period unaer o el H H H H
s.227.53 (1)a) 2. for petitioning for judicial review in a contested case, the G—mont"ﬁdrnmlStratorOf the division is requ”ed to assign a hear_mg
defaultlimitation adopted undededrich v Boad of Regents2001 W1 App. 228, examinerunder sub(1) (br) after the department of transportation
ﬁp\l/’\}'gg-zl'gg%ezf[“%h%'f'ecmcv Inc.\DOT, 2003 WI App 39260 Ws. 2d 466659 js notified that a hearing on the matter is required.

'Sub.(1) does not provide that a single factual dispute relatedddssue entitles (c) The department of healiervices shall notify the division

theparty to a contested case hearing on every issue raised by theTharnly rea  of hearings and appeals of every pending hearing to which the
sonablenterpretation of sub. (1) is that a petitioner is entitled to a contested case h

ing only on those specific issues that involve disputes of material fact. Haase—Haigl%{En']'rl|5trat0rOf the division is required to assign a hearing

v. Department of Natural Resourc®14 Wi App 103___ Ws.2d ___,___ Nvgd examinerunder sub(1) (bu) after the department of health ser

—13-2827 . . _ vicesis notified that a hearing on the matter is required.
MilwaukeeMetropolitan Sewerage District BNR: Expanding the scope of state . - .

agencyactions covered by contested case hearings. 1986 WLR 963. (d) The department of children and families shall natify

division of hearings and appeals of every pending hearing to
227.43 Division of hearings and appeals. (1) The whichthe administrator of the division is requiredagsign a hear
administratorof the division of hearings and appeals in the depaihg examiner under sulfl) (by) after the department of children
mentof administration shall: andfamilies is notified that a hearing on the matter is required.
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(3) (@) The administrator of the division of hearings and (c) A short and plain statement of the matters asserted. If the
appealanay set the fees to lskaged for any services renderedmatterscannot be stated with specificity at the time the nasice
to the department of natural resources by a hearing examiserved,the notice may be limited to a statement of the issues
underthis section. The fee shall cover the total cost oféneices involved.
lessany costs covered by the appropriation und29.505 (4) () (d) If the subject of the hearing is a decision of the department
(b) The administrator of the division bkarings and appealsof natural resources or the department of transportation, the name
may set the fees to behaged for any services rendered to thendtitle of the person who will conduct the hearing.
departmenbf transportation by a hearing examiner under this sec (2m) Any person whose substantial interest may fectdd
tion. The fee shall cover the totadst of the services less any costby the decision following the hearing shall, upon pegsons
coveredby the appropriation under20.505 (4) (f) requestpe admitted as a party
(br) The administrator of the division of hearings and appeals (3) Opportunity shall be @brded all parties to preservi-
may set the fees to behaged for any services rendered to thelenceand to rebut or éér countervailing evidence.

departmenbf public instruction by a hearing examiner unithés (4) (a) In any actiorto be set for hearing, the agency or hear
section. The fee shall cover the total cost of the services less any examiner may direct the parties to appear before it for a eonfer
costscovered by the appropriation unde8.505 (4) (f) enceto consider:

(c) The administrator of the division of hearings and appeals 1. The clarification of issues.

may set the fees to behaged for any services rendered to the 3 Tne necessity or desirability of amendments to the plead
department of healthervices by a hearing examiner under thiggs.

sectionin a manner consistent withfederally approved alloea A - .
tion methodology The fees shall cover the total cost of the sef, er?tsvmlecrﬁ) ?ﬁ'g&% gfu?]kr)]tglcrgggaargrglrsosgcf)ns of fact and of docu

vices. S .

(d) The administrator of the division bkarings and appeals 4. The limitation of the number Of. w!tnesses_. .
may set the fees to behaged for any services rendered to the 9: Such other matters as may aid in the dispositiothef
departmenbf children and families by kearing examiner under &ction. _ ) -
this section in a manner consistent with a federally approved (b) The agency or hearing examiner presiding at a conference
allocationmethodology The fees shall cover the total costlef  underthis subsectioishall make a memorandum for the record
services. which summarizes the action taken at the conference, the amend

(e) The administrator of theivision of hearings and appealsmentsallowed to the pleadings and the agreemarade by the
may set the fees to be clyad for any services contracted forPartiesas toany of the matters considered, and which limits the
undersub.(1m). issuedor hearing to those not disposed ofammissions or agree

(4) (a) The department of natural resources shall pay all Cogagnt;sof the patrl’;ies. ISUCh mlemorang.l#m dshtattchor:ltro[ thet subse
of the services of a hearing examiner assigned to the depart course othe action, uniess modined at the hearing (e pre

d b(1) (b ding to the f t und . véntmanifest injustice.
under sub(1) (b), according to the fees set under ).(a) (5) Unlessprecluded by lawinformal disposition maye

(b) The department of transportation shall pay all costs of tn%d eof an . .
. . ¢ . y contested case by stipulation, agreed settleoment,
servicesof a hearing examiner assignedder sub(1) (bg)or sentorder or default. In any proceediimgwhich a hearing is

assignedo the department under su) (br). according to the requiredby law if there is no suchearing, the agency or hearing

feesset under sul{3) (b). aminershall record in writing the reason why no such hearing

. . e
(br) The department of public instruction shall pay all costs Qf;s held, and shall make copies available to interested persons.
the services of a hearing examinércluding support services, (6) The record in a contested case shall include:
assignedunder sub(1) (bd) according to the fees set under sub. (a) All applications, pleadingsyotions, intermediate rulings

(3) (br). t%réd exhibits and appendices thereto.

¢) The department of health services shall pay all costs of . . : . . .
ser(vi)cesof aphearing examingrincluding su;?pgrt services, (b) Evidence received or considered, stipulations and admis
ions.

assignedunder sub(1) (bu) according to the fees set under sub® . .
(3) (c). (c) A statement of mattersfifially noticed.
(d) The department of children and families shall pay all costs (d) Questions and fers of proof, objections, and rulings
of the services of a hearing examiriacluding support services, thereon.
assignedunder sub(1) (by), according to the fees set under sub. (e) Any proposed findings or decisions and exceptions.
(3) (d). (f) Any decision, opinioror report by the agency or hearing
(e) The agencyontracting out for contested case hearing sezxaminer.
vicesunder sub(1m) shall pay all costs of the services of a hearing (7) All staf memorandaand stdfdata, not admitted as evi
examiner,including support services, assigned under €ui), dencein a contested case, which are submitted to the hearing
accordingto the fees set under syB) (e) examineror officials of the agency in connectiavith their con

. ?éstzcgyé 11237t C. 1491885198%;7' ‘2‘%5502 %)1839)519% 7ad129791798536571%3916 siderationof the case, are not part of théi@#l record but shall
018, 29, 31; Stats. s. . a. a. a. 327 a. - :
9,31 185 186 2003 a. 18 2005 a. 4652007 a. 2655299810 3001, 9121 (6) () € Made a part of the file and shall be served on all paréiay.

2013a. 115. party may within 10 days of service of such memoranda or data,
Cross-reference: See als¢1A, Wis. adm. code. submitcomments thereon to the examiner dicafls and such
commentsshallalso be served on all parties and placed in the file.
(8) A stenographic, electronic or other record of oral proceed
. . X . ingsshall be made in arglass 2 or class 3 proceeding and in any
O ™ classl. proceecing ihen equesied by o agency may
t0 kno n@ A y ted parti t least 10 d ior to the heari establishrules relating to the transcription of the record into & writ
wn interested parties a .eas ays prior to the ear'qgntranscrlpt and the providing of free copies of the written-tran
(2) The notice shall include: ~ script. Rules may require a purpose for transcription which is
~ (a) A statement of théme, place, and nature of the hearingdeemedby the agencio be reasonable, such as appeal, and if this
includingwhether the case is a class 1, 2 or 3 proceeding.  testis met to the satisfaction tife agencythe record shall be tran
(b) A statement of the legal authority and jurisdiction undescribed at the agencg’ expenseexcept that in preparing the
which the hearing is to be held, and, in the case of a clpss 2 recordfor judicial review of adecision that was made in an appeal
ceeding,a reference to the particular statuaesl rules involved. unders.227.47 (2)or in an arbitration proceeding und@92.63

227.44 Contested cases; notice; parties; hearing;
records. (1) In a contested case, all parties shall berdéd an
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(6s) or 230.44 (4) (bm)the record shall be transcribed at theonfrom annoyance, embarrassment, oppression, or undue bur
expenseof the party petitioning for judicial reviewRules may denor expense. In any class 1 or class 3 proceeding, an agency
requireashowing of impecuniousness or financial need as a basiay by rule permit the taking and preservation of evidence, but
for providing a free copy of the transcriptherwise a reasonablein every suctproceeding the taking and preservation of evidence
compensatorjee may be chged. If any agency does not pro shallbe permitted with respect to a witness:

mulgatesuch rules, then it must transcribe teeord and provide (a) Who is beyond reach of the subpoena of the ageriugasr

free copies of written transcripts upon request. In any event, iag examiner;

agencyshall not refuse to provide a written transcript if the person 5y \Who is about to go out of the state, not intending to return
making the request pays a reasonable compensatory fee forifigme for the hearing;

trz;nscrlpttlonanq {ofr the copy_f'_l’hllsl, subse_gtlgnbd?es not apply (c) Who isso sick, infirm or aged as to make it probable that
wherea transcript fee IS specifically proviced by law the witness will not be able to attend the hearing; or

(9) The factual basis of the decisi@mall be solely the evi (d) Who is a member of the legislature, if any committee of the

denceand matters ditially noticed. . ; ) L ;
History: 1975 c. 4141977 c. 26418 1985 a. 183532, 52, 55 (1) Stats. 1085 Sameor the house of which the witness is a member is in session,

S.227.44:1993 a. 161997 a. 2372003 a. 33118 2013 a. 20 providedthe witness waives his or her privilege.
Cross-reference: See also cHHA 1, Wis. adm. code. History: 1975 c. 94.3; 1975 c. 414s.9, 10, 12; Stats. 1975 s. 227.08977 c.
It was notan abuse of discretion for a hearing examiner to not use an interpre2di7, 418 447, 1979 c. 162208 1985 a. 183.33; Stats. 1985 s. 227.45989 a. 139
Kropiwka v. DILHR, 87 Ws. 2d 709275 N.W2d 881(1979). 1991a. 2692007 a. 1

Proceduraldue process is violated when the scope of the hearing exceeds that there is evidence that a rgdeomulgated by an administrative agency is founded
statedin a notice. The parties have a right tcaperised of the issues to insure theOn a particular source, it is reasonable to resort to the source to interpret the rule, but
right to be heard. Bracegirdle Board of Nursing]59 Ws. 2d 402464 N.W2d111 it is the course of reliance on the source in the uniform administrative interpretation
(Ct. App. 1990). of the rule that gives the interpretation validity and not the source itSeiployers

A reprimand may be imposently after afording an opportunity for a hearing as Mutual Liability Insurance Cov. DILHR, 62 Ws. 2d 327214 N.W2d 587(1974).
providedfor in a class 2 contested case. 67 A&gn. 188. This section requires very relaxed rules of evidence. A similar relaxation of the
Administrative Review of DNR Decisions. Boldt. ig¥Law July 1993. statutoryrules of evidence is required as to documents. Sub. (5) does not require cer

tified copies of medical recordfutherford vLabor & Industry Review Commis

. - . sion,2008 WI App 66309 Wis. 2d 498752 N.W2d 897 06-3110
227.45 Evidence and official notice. In contested cases: PP 66 8

(1) Exceptas provided in s901.05 an agency or hearing 227.46 Hearing examiners; examination of evidence
examinershall not be bound by common law or statutory rules bfy agency . (1) Except as provided under 227.43 (1) an
evidence. The agency or hearing examiner shall admit all-testigencymay designatan oficial of the agency or an employee on
mony having reasonable probative value, but shall exclude imnits staf or borrowed from another agency under26.901 or
terial, irrelevant or unduly repetitious testimoayevidence that 230.047as a hearing examiner to preside over any contested case.
is inadmissible under 801.05 The agency or hearing examineiSubjectto rules of the agencgxaminers presiding at hearings
shallgive efect to the rules of privilege recognized by leBasic may:
principles of relevangymateriality and probative force shall gov  (a) Administer oaths and faimations.

ernthe proof of all questions dact. Objections to evidentiary b) | b thorized by | d enf b
offersand ofers of proof of evidence not admittethy be made unc(ie)rs.SESSéJE?lsg poenas authonzed by law and enforee stibpoenas

andshall be noted in the record.

(2) All evidence, including records and documents in the pos " " X
sessiorof theagency or hearing examiner of which the agency gt ?d) Take depositions drave depositions taken when permitted
hearingexaminer desires to avail himself or hers&iall be duly y law. .
offeredand made a part of the record in the case. Every party shal(€) Regulate the course of the hearing.
be afforded adequate opportunity to rebut deotountervailing (f) Hold conferences for the settlement or simplification of the
evidence. issuesby consent of the parties.

(3) An agency or hearing examiner may talfecial notice of (9) Dispose of procedural requests or similar matters.
any generally recognized fact or any established technical or(h) Make or recommend findings of fact, conclusions of law
scientific_fact; but parties shall be_ notified _either before or duringnddecisions to the extent permitted by law
the hearing or by full reference in preliminary reports or other (j) Take othemction authorized by agency rule consistent with
wise, of the facts so noticed, and they shall lierded an opportu  this chapter
nity to contest the valldlt)_/ of thefuﬁal notice. _ (2) Except as provided in suf2m) and s227.47 (2)in any

(4) An agency or hearing examiner shall takicil noticeof  contestectase which is a class 2 or class 3 proceeding, where a
all rules which have beguublished in the 8consin administra  majority of the oficials of the agency who are tender the final
tive code or register ) ) decisionare not present for the hearing, the hearing examiner pre

(5) Documentaryevidencemay be received in the form of sidingat the hearing shall prepare a proposed decision, including
copiesor excerpts, if the original is not readily available. Upofindings of fact, conclusions of laverder and opiniorin a form
requestparties shall be given an opportunity to compare the cofyatmay be adopted as the fimicision in the case. The proposed

(c) Rule on ders of proof and receive relevant evidence.

with the original. o decisionshall bea part of the record and shall be served by the
(6) A party may conduct cross—examinatioreasonably agencyon all parties. Each party adverselfeafedby the pre
requiredfor a full and true disclosure of the facts. poseddecisionshall be given an opportunity to file objections to

(6m) A party's attorney of record may issue a subpoena toe proposed decision, briefly stating treasons and authorities
compelthe attendance of a witness or gineduction of evidence. for each objection, and togre with respect to them before the
A subpoena issued by an attorney must be in substantially dfficials who areto participate in the decision. The agency may
sameform as provided in 805.07 (4)and must be servedihe direct whether such gument shall be written or oral. If an
mannerprovided in s805.07 (5) The attorney shall, at thime agency’sdecisionvaries in any respect from the decision of the
of issuance, send a copy of the subpoena to the appeal tribun&learingexaminerthe agency decision shall include an explana
otherrepresentative dhe department responsible for conductingon of the basis for each variance.
the proceeding. (2m) In any hearing or review assigned to a hearing examiner
(7) In any class 2 proceeding, each party shall have the rigimders. 227.43 (1) (bg)the hearing examiner presidingtaé
prior to the date set for hearirtg,take and preserve evidence aktearingshall prepare a proposed decision, including findings of
providedin ch.804. Upon motion bya party or by the person fromfact, conclusions of laporder and opinion, in a form that mbg
whomdiscovery is sought iany class 2 proceeding, and for goo@doptedas the final decision in the case. The proposed decision
causeshown, the hearing examiner magke any order in accoerd shallbe a part of the record and shall be served by the division of
ancewith s.804.01which justice requires to protect a party orpehearingsand appeals in théepartment of administration on all
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parties. Each party adverselyfatted by the proposed decisionHeinev. Chiropractic Examining Board67 Ws. 2d 187481 N.W2d 638(Ct. App.

; ; : PR 1992).
shall be given an opportunity 1o file objections to ¥weposed Theagencynot the hearing examineés responsible for credibility determinations.

deC|S|onW|th|n lSdays’ briefly Sta_t'ng the reasons and authont"i’/\?’henthe agency reverses the examitiee agency must state the basis for rejecting
for each objection, and togare with respect to them before thanefindings and givehe reason why it made its independent finding. It is a denial
administratorof the division of hearings and appeals. The admipf due process if the agency makes a determination without benefit of the elaminer
istratorof the division of hearings and appeals may direct Whetﬂgfgggséggn,\cl'uws'z"d”iég(”gt'"llggeslsgs of the testimapkes vLIRC, 187 Ws.

SUCh_ agument shall ] b_e_ written or oral. If the deus_'O”_ of thé an agencys alteration of a hearing examitefinding of facts without conferring
administratorof the division of hearingand appeals varies in anywith the hearing examiner violated sub. (2) and rendered the decision procedurally

respecifrom the decision of the hearing examirtbe decision of defective. The alteredindings, implicitly addressing the issue of the subgeatedi
ility on a critical issue, logically related to the ultimdéermination and violated

the administrator ofthe division of heanngs and appeals sh ueprocess. Epstein Benson2000 WI 195238 Ws. 2d 717618 N.W2d 224

includean explanation of the basis feach variance. The deci  under sub. (2), if the decisiasf the administrative agency varies in any respect
sion of the administrator of the division of hearings apgeals from that of the ALJ, the agency is required to provide an explanation of the basis for

i i ] i indic i hvariance, but there is no requirement that the agency indulge in the elaborate
is a final decision of the agency subject to judicial review und inion procedure of an appellate court. Sub. (2) provides for no opportunity to be

S.227.52 The department of transportation may petition for-judheardbefore the agency when a hearing examiner conducts the original hearing.
cial review Eachparty has the opportunity to file objections to the proposed deciSi@agency
; ; direct whether such gumentshall be written or oral. Daniels @hiropractic
(3) With respect to contested cases except a hearing or revlE¥TEC 8o 0 FATEE 500 e 2 485750 N.we2d 951 07-1072
aSS|gnedo a he_a”ng ex_ammer undefg7.43 (1) (bg)an agency Sub.(5) requires the use of a hearing examiner if an examitagl member par
may by rule or in a particular case may by order: ticipatesin the decision to commence a proceeding against a licensee, bubtloes

(a) Direct that the hearing examinemdecision be the final requiresuch use if a board member is involved only in the investigadi®rtty. Gen.
52.

decisionof the agency; ) . Discussiorof circumstances under which hearing examiner has power to entertain
(b) Except as provided in su2) or (4), direct that the record motionto dismiss proceedings. 68 Attyen. 30.
be certified to it without an intervening proposed decision; or /3 witness Su?tpoznaed Uﬂ(ﬁlb- 1 mélsteagtend a Cz%nltiﬂued or postponed hearing
. . andremain in attendance until excusead. n. .
(c) Direct that the procedure in si{p) befollowed, except that Aoy
!F (ejtclass 1 proceeding both written and orgliarent may bém- 557 47 pecisions. (1) Except as provided isub.(2), every
Ited. . . - . L roposedr final decision of an agency or hearing examiner fol
(4) Notwithstanding any other provision of this section, in any,ying a hearing and every final decision of an agency shai be
tcontesated:tise%_lf "’} r(r;ajc_nr!ty o;:the i]xtlatlshof tgetﬁ\gency who a"a %iting accompanied by findings of fact and conclusions of law
rzcrgrnd tehre dzc;gi%n (iefczla?jlsgrs:\t/g a?oarteat:) thee (r:c?g:e?jrinre?)t 8 findings of fact shall consist of a concise and separate state
thanthe agency itself. shall not be sz’ideyuntiI a pF;oposed dgecis?ﬁénmf the ultimate conclusions upon each material issue of fact
; - M Without recital of evidence. Every proposedioal decision shall
is served upon the parties andgpportunity is dbrded to each 0i,nclude a list of the names and addresses of all persons who

arty adversely décted to file objections and present briefs f . .
graltyargumentyto the dicials whoJ are to rendgr the decision_appeared)efore theagency in the proceeding who are considered

Exceptas provided in £227.47 (2) the proposed decisighall Partiesfor purposes of review under227.53 The agency shall
containa statement of the reasons therefor and of each istaet of ?Y rule establish a procedure for determination of parties.
or law necessary to the proposed decision, prepared by the hearin(2) Exceptas otherwise provided in this subsection, a pro
examiner or a person who has read the recbing.parties by writ  posedor final decision of the employment relations commission,
ten stipulation may waive compliance with this subsection.  hearingexaminer or arbitrator concerniag appeal of the deci
(5) In any class 2 proceeding, if tHecision to file a complaint sion of the director of the @ite of state employment relations
or otherwise commence a proceeding to imposanation or pen madeunder $230.09 (2) (apr (d) shall not be accompanied by
alty is made by one or more of thdicifils of the agencythe hear findings of fact or conclusions of lawif within 30 days after the
ing examiner shall not be anfiofal of the agency and the prece commissionissues a decision in such an appeal either party files
duredescribed in sulf2) shall be followed. a petition forjudicial review of the decision under227.53and
(6) Thefunctions of persons presiding at a hearing or partidiles a written notice with the commission that the party has filed
pating in proposed or final decisions shall be performedurin sucha petition, theeommission shall issue written findings of fact
impartialmanner A hearing examiner or agencyfiofal may at andconclusions of law within 90 days after receipt of the notice.
any time disqualify himself or herself. In class 2 and 3 proceerhe court shall stay the proceedings pending receipt of the find
ings, on the filingin good faith of a timely and didient afidavit ingsand conclusions.
of personabias or other disqualification of a hearing examiner or History: 1975 c. 414.15, 1977 c. 4181979 c. 2081985 a. 183s.331, 57, Stats.

official, the agency or hearing examiner shall determine the ma#@§>s. 227.471993 a. 16491, 2003 a. 3%s.2376 2377, 9160
aspart of the record and decision in the case. Althoughits procedures are not subject to ch. 227, the finding of the City of Mil
. . L. waukeeBoard of Fire and Police Commissioners was figeht in failing to specify
(7) (a) Notwithstanding any other provision of lathe hear  ynatparticular wrongful acts the fifers performed or why those acts constituted
ing examiner presiding at a hearing may order such protectisductunbecoming an 6iter under the circumstances, and in failing to make-sepa

measuresis are necessary iootect the trade secrets of parties teptefindings as to eacbfficer, because in making its determination the board is
requiredto state specific findings of fact and conclusions of law in the manner

the hearing. requiredof state agencies under this section. State ex refeidah v Board, 247
(b) In this subsection, “trade secret” ks meaning specified Wis. 77, is overruled. EdmondsBoard of Fire & Policc€ommrs 66 Wis. 2d 337
in s.134.90 (1) (c) 224N.w.2d 575

(8) If the hearing examiner assigned undez25.43 (1) (b) 7
rendersthe final decision in a contested case and the decisiorﬁé6
subjectto judicial review under £27.53 the department of natu servedforthwith by personal delivery or mailing of a copy to each
ral fstavivad mady p?jtltlcég;0£3]lzf)lc(lg l)re\gevghth? h?grm'g partyto the proceedings or to the pastgttorney of record
examinerassigned under . rrenderghe final deci e ) X ! -
sionin a contested case and the decision is subject to judicial(2) Eachdecision shall include notice of any right of the-par

reviewunder s227.52 the department of transportation may petiti€sto petition for rehearing and administrative or judicial review

tion for judicial review of adverse decisions, the time allowed for filing each petéiuh
History: 1975 c. 945.3; 1975 c. 4141977 c. 196.131 1977 c. 277418 447.  identification of the party to be named as respondent. No time

1979¢. 2081983 a. 188.329 (2) 1985a. 291985 a. 182s.339,57: 1985 a. 236 perjodspecified under £27.49 (L)for filing a petition forehear

Stats 1985 s. 227 461981 a. 36:1993 a. 162007 a. 1 ing, under s227.53 (1) (afor filing a petition for judicial review

An agencys decision not to accept a hearing examerder on grounds that X o - X .
altered sanctions were justified by the “seriousness of the faisihsuficient.  Or under any other section permitting administrative review of an

.48 Service of decision. (1) Except as provided in s.
.4Q every decision when made, signed and filed, shall be
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agencydecision begins to run until the agency has complied withe relative importance of each issue. The examiner shall provide
this subsection. for partial awards of costs under this section based on determina
o R S o 1 i, 1 oot o tomsmade nder (s subsecton

Serviceof adecision i’s complete on the date of its mailing regardless of its receigt (5) If the hea.nng examiner award_s costs un_der(§)bhe or
by the addressedn re Proposed Incorporation of Pewauké2Ws. 2d 593241 Sl eshall determine the costs l!nder this SUbS?@mpt as mod
N.\Iév.fn(ig&%gilc?gr){der sub. (2) of the right to judicial review need be given onl WiIfled under_ sub(4). The dECIS_IC_)n on the merl_tstbfe case shall
adeocision arising out of a contested cgse prjoceeding. Collmﬂivanog,ZSl\Ms.y Be placed in a proposed_demsmn and Smelt.ted ‘4”@2_547
2d 420,605 N.W2d 260(Ct. App. 1999)99-0255 and227.48 The prevailing party shall submit, within 30 days

afterservice of thgroposed decision, to the hearing examiner and

227.483 Costs upon frivolous claims. (1) If a hearing to the state agency which is the losing party an itemized applica
examineror the tax appeals commissifinds, at any time during tion for fees and other expenses, including an itemized statement
the proceeding, that an administrative hearing commenced er ciom any attorney or expert witness representingppearing on
tinuedby a petitionepr a claim or defense used by a party is frivdbehalfof the partystating the actual time expended and the rate at
lous, the hearing examiner or tax appeals commission shall awardich fees and other expenses were computed. The state agency
the successful party the costs and reasonable attf@eethat are which is the losing party has 15 working days from the date of
directly attributableto responding to the frivolous petition, claimreceiptof the applicatiorto respond in writing to the hearing
or defense. examiner. The hearing examiner shall determine the amount of

(2) If the costs and fees awardauder sub(1) are awarded Ccostsusing the criteria specified in&14.245 (5jand includean
against the party other than a public agetimysecosts may be orderfor payment of costs in the final decision.
assessetllly against either the party or the attorney representing (6) A final decision under sulb) is subject to judiciateview
the party or may be assessed so that the party and the attorney eadirs.227.52 If theindividual, small nonprofit corporation or
pay a portion of the costs and fees. smallbusiness is the prevailing party in the proceeding for judicial

(3) Tofind a petition fora hearing or a claim or defense to béeview, the court shall make the findings applicable under s.
frivolous under sub(1), the hearing examiner must findleast 814.245and, if appropriate, award costs related to that proceeding
oneof the following: unders.814.245 regardless of who petitions for judiciaview

(a) That the petition, claim, or defense was commengzzt] In addition, the court oreview may modify the order for payment

or continued in bad faith, solely for purposes of harassing or mfﬂr costs in th? _flnal ‘?'eC'S'Or.‘ L_lnder S(). .
ciously injuring another (7) Anindividual is not eligible to recover costs under this sec

tion if the persors properly reported federal adjusted gross
knc()sgn-rt?]gtt tt?lee pagt%grr] ﬂ:faﬂﬁmé?téoépeenﬁ'énﬁﬁgrﬁ?ﬁéﬂ? gﬁvieincomewas $150,000 or more in each of the 3 calendar years or
sonablébasis inFI)aw or 'equity ’and could not be supporteg by'810rresponding‘iscal years immediately prior to the commence
- - e ntof the case. This subsection applies whether the person files
goodfaith agument for an extension, modification, or reversal %he tax return individually or in comlgielation with a spoﬂse.

existinglaw. (8) If a stateagency is ordered to pay costs under this section,

(c) If the proceeding relates to mining for ferrous minerals, ; ; ot
definedin s.295.41 (18)that the petition, claim, or defense Wag%é:ggﬁsl)s?aa)lI(g)eoea(lad).from the applicable appropriation under s.

commencedused, or continued primarily for tipeirpose of caus (9) Eachstate agency that is ordered to pay costs uthier

!”gtdilgly tﬁ a”riﬁCt'V'ty authorized undelicense that is the sub. g cyionor thatrecovers costs under sibo) shall submit a report
Jeﬁis(t)or ) ezooesi 13'20]1 a.682013 4. 1 annually,as soon ais practicable after June 30, to the chief clerk

v o ' ' of each house of the legislature, for distribution to the appropriate
227.485 Costs to certain prevailing parties. (1) Theleg Standingcommittees under §3.172 (3) the numbemature and
islatureintends that hearing examiners and courts in this ste@gountsof the claims paid, thelaims involved in the contested
wheninterpreting this section, be guided by federal casedaw €2S€ in which the costs were incurred, the costs recovered under
of November 20, 1985, interpreting substantially similar IBrOv§ub.(10) and anyother relevant information to aid the legislature

sionsunder the federal equal access to justice5adiSC 504 in evaluating the ééct of this section. ) )
(2) In this section: (10) If the examiner finds that the motion undeb.(3) is

p : - . - frivolous, the examiner may award the state agency all reasonable
Corgz)ucgﬁaﬂgghi);?mmer means the agency or hearing exam'riz%};tsin responding to the motion. brder to find a motion to be
b) “N gt i 9 » hagh ing desi di frivolous, the examiner must find one or more of the following:
18§ ())103?{1%0 It corporation” hashe meaning designated in s. (a) The motion was submitted in bad faith, solely for purposes

) ; of harassing or maliciously injuring the state agency

(¢) “Small business” means a businesgity, including its ) The party or the party'attorney knewor should have
affiliates, whichis independently owned and operated, and Whl?J?mwn that the motiorwas without any reasonable basis in law
employs25 or fewer full-time employees or which has grosg, equi’ty and couldhot be supported by a good faityament for
annualfales of less than $5’OOQ'090' ) an extension, modification or reversal of existing law

(d) “Small nonprofit corporation” means a nonprofit corpora History: 1985 a. 52Stats. 1985 s. 2271%; 1985 a. 18%s.335 57; 1985 a. 332
tion which employs fewer than 25 full-time employees. s.253 Stats. 1985 s. 227.485987 a. 1861997 a. 2779, 2003 a. 145

u ” ; i i Thatthe state loses a case does not justify the automatic imposition of fees and
(e) State agency does not include the citizens utlllty boargosts. An award depends upon whether the sapesition had guable merit.

(f) “Substantially justified” means having a reasonable bagighnkev. DHSS,146 Ws. 2d 178430 N.W2d 600(Ct. App. 1988).
in law and fact This section requires a partyho prevails in an agensyproposed decision to seek
) . . e costswithin 30 days of the proposed decision, thereby permitting the hearing
(3) In any contested case in which an individual, a smal nogkaminerto make appropriate findings on entitlement to, and amount of, costs to be

i i i i ili rded. Any disputes regarding that decision can then be resolved, along with the
profit corporation or a small business is the prevailing party aﬁ‘%‘?its of the underlying mattein one final decision. Gordon $tate Medical

submits @ motion for costs under this section, the hearingZminingBoard.225 Ws. 2d 552503 N.W2d 481(CL. App. 1999)98-2144
examinershall award the prevailingarty the costs incurred in

connectiorwith the contested case, unless the heakagminer 227.49 Petitions for rehearing in contested cases.

finds that the state agency which is the losing party was subst@) A petition for rehearing shall not be a prerequisite for appeal

tially justified in taking its positiorr that special circumstancesor review Any person aggrieved by a final order majthin 20

existthat would make the award unjust. daysafter service of the orddile a written petition for rehearing
(4) In determining therevailing party in cases in which morewhich shall specify in detail the grounds for the relief sought and

thanone issue is contested, the examiner shall take into accasugiportingauthorities. An agency may order a rehearingon
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own motion within 20 daysifter service of a final ordef his sub (2) A hearing examiner or other agencyioél or employee
sectiondoes not apply to 47.025 (3) (e) Noagency is required involvedin the decision—-making process who recemaegx parte
to conduct more than one rehearing based on a petition forreheammunicationin violation of sub(1) shall place on the record
ing filed under this subsection in any contested case. of the pending matter the communication, if written, a memoran
(2) The filing of a petition for rehearing shall not suspend glumstating the substance of the communication, if oral, alt writ
delaythe efective date of the ordeand the order shall takdedft tenresponses to theommunication and a memorandum stating
on the date fixed by the agency and shall continuefétedinless thesubstance ddill oral responses made, and also shall advise all
the petition is granted or until the order is superseded, modifigeirtiesthatthe material has been placed on the record; however
or set aside as provided by law anywriting or memorandum which would not be admissibte
(3) Rehearing will be granted only on the basis of: the recordif presented at the hearing shall not be placed_in t.he
(a) Some material error of law record,butnotice of the substance or nature of the communication
. shallbe given to all parties. Any partiesiring to rebut the com
(b) Some material error of fact. o municationshall be allowed to do so, if the party requests the
(c) The discovery of new evidence SeiEntly strong to opportunityfor rebuttal within 10 days after notice of @mmu
reverseor modify the orderand whichcould not have been pre nication. The hearing examiner or agencfi@él or employee

viously discovered by due diligence. may, if deeming it necessary to eliminate thizef of an ex parte
(4) Copiesof petitions for rehearing shall be served on all pacommunicationreceived, withdraw fromthe proceeding, in
tiesof record. Parties may file replies to the petition. which case a successor shall be assigned.

(5) Theagency may order a rehearing or enter an order wittistory: 1975 c. 94.3; 1975 c. 4141977 c. 4181985 a. 183.33t, Stats. 1985

i ; H H s.227.50;2013 a. 28
referenceto the petition without a hearingnd shall dispose of the Thefailure to notifythe parties of the receipt of an ex parte communication was

petition within 30 days after it is filed. If the agency does not ent@imieserror Seebach\PSC97 Wis. 2d 712295 N.W2d 753(Ct. App. 1980).
an order disposing of the petition within t8@—-day period, the
petitionshall be deemed to have been denied as of the expiratip7 51 Licenses. (1) When the grant, denial or renewal of
of the 30—-day period. alicense is required to be preceded by naticet opportunity for
(6) Upongranting a rehearing, the agency shall setiitatter hearing,the provisions ofhis chapter concerning contested cases
for further proceedings as soon as practicable. Proceedings ugoply.
rehearingshall conform as nearly may be to the proceedings in an(2) Whena licensee has made timelpd suficient applica
original hearing except as the agency may otherwise direct. Iftion for the renewal of a license or a new license with reference to
the agencys judgment, after such rehearing it appears that thay activity of a continuing nature, the existing license does not
original decision, order or determination is in any respect unlawxpire until the application has been finally acted upon by the
ful or unreasonable, the agency may reverse, change, neodifagency,and, if the application idenied or the terms of the new
suspendhe same accordinglyAny decision, order atetermina  licenseare limited, until the last day for seeking review of the
tion made after such rehearing reversing, changing, modifyingaijencydecision or a later date fixed by ordsrthe reviewing
suspendinghe original determinatioshall have the same forcecourt.
andeffect as an original decision, order or determination. (3) Exceptas otherwise specifically provided by |ave reve
S L9 31 1975 ¢ 4141977 c. 1391979 ¢. 2081985 2. 18233t cation,suspension, annulment or withdrawal of any license is law
This section does not require service of a petition for rehearing within 20 daysfblll unlessthe agency gives nOt.Ice by mail tp the llcense.e of faCt$
service of the ordepnly filing. DOR v Hogan,198 Wis. 2d 792542 N.W.2d 148 ~ or conduct which warrant the intended action and the licensee is
(Ct. App. 1995)95-0438 ) ) ) _givenan opportunity to show compliance with all lawful require
Filing of a petition for rehearing under sub. (1) is not accomplished upwmiits mentsfor the retention ofhe license. If an agency finds that pub

ing. A petition is filed when it is physically delivered to and received bydlevant ) ¢ X
authority. Currier v Wisconsin Department of Reven@806 WI App 12288 Ws.  lic health, safety or welfare imperatively requires eyaecy

2d 693 709 N.w2d 520 05-0292 actionand incorporates a finding to thefiect in its ordersum
o ) mary suspension of a licenseay be ordered pending proceedings
227.50 Ex parte communications in contested cases. for revocation or other action. Such proceedings shall be

(1) (a) Except as provided in pgam), in acontested case, no promptly instituted and determined.

ex parte communication relative to the merits or a threatfer of  History: 1975 c. 4141985 a. 183.33t Stats. 1985 s. 227.51.

of reward shall be made, before a decision is rendeeréite hear Cross-reference: See also chSPS land2, Wis. adm. code.

ing examiner or any otherfafial or emp|0yee of the agency who An applicant denied a racetrack license had a tiglat contested case hearing.

is involved in the decision-making process, by any of the fe||o%egggi'gg”,&{,sgg°8“5‘2d(g{'?2\;g?f1“9"g‘3f°”’-‘MSC"”S"‘ Racing Board,57 Ws.

ing: A change to the statutes or rules that might negatafielgt a permit holder does

i~ i otitself constitute a revocation for the purpasehis section. LeClair.\Natural

#_m_. IAn offlcn(ajl of the agency or agy other public employe%glasourceﬁoard,IGB Ws. 2d 227483 N.W2d 278(1992).

or official engaged in prosecution or advocacy In conNection Withg,;mmary suspension of occupational licenses is discuzgeditty. Gen. 10,
the matter under consideratian a factually related matteirhis
subdivisiondoes not apply to an advisory $tahich does not par 22752 Judicial review; decisions reviewable.  Adminis
ticipatein the proceeding. _ trative decisions which adverselyfedt the substantial interests of
2. Aparty to the proceeding, or any person who directly any person, whether by action or inaction, whethémaétive or
indirectly would have a substantial interest in the proposed agemggativein form, are subject to review as provided in this chapter

actionor an authorized representative or counsel. exceptas otherwise provided by law and exdepthe following:
(am) Paragrapta) does not apply to any of the following: (1) Decisionsof the department of revenather than deei
1. An ex parte communication which is authorized or requirgonsrelating to alcohol beverage permits issued undetZh.
by statute. (2) Decisions of the department of employee trust funds.
2. An ex parte communication by arfiofal or employee of (3) Thosedecisions of the division of banking that are subject
anagency which is conducting a class 1 proceeding. to review prior to any judicial reviewby the banking review

3. Any communication made to an agency in response tdpoard,and decisions of the diViSiQﬂ _Of banking relating to Sf’iVif_]gS
requestby the agency for information required in the ordinarpanksor savings and loan associations, but no other institutions
courseof its regulatory functions by rule of the agency subjectto the jurisdiction of the division of banking.

4. In a contested case before public service commission,  (4) Decisions of the dice of credit unions.
anex parte communication by or to anji@él or employee of the (6) Decisionsof the chairperson of the government accounta
commissionother than the hearing examiner or a commissiondiility board or the chairpersantlesignee.
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(7) Thosedecisions othe department of workforce develop ing apetition under this subdivision commences on the day after
mentwhich are subject to reviewrior to any judicial reviewby — personakervice or mailing of the decision by the agency
the labor and industry review commission. 2m. Petitions for review of cases other titantestedases

History: 1975 c. 4141977 c. 187418, 1981 c. 7996, 391; 1983 a. 27122 183, i ithi i
538 1985 a. 182.35; Stats. 1985 s. 227.52995 a. 2%s.6233 9130 (4) 1997 a. shallbe served and filed within 30 days after personal Service or

3,27.1999 a. 9182 2003 a. 332007 a. 1 mailing of the decision by the agency
Cross-reference: See s$50.03 (1) for review under subchapter | of chapter 50. 3. If the petitioner is a resident, the proceedings shall be held
An order of the tax appeals commission refusing to dismiss proceedings for lagk i i it i
of jurisdiction was not appealable because the merits of the case were still pencﬂﬁ)?t.he CIrCL!It court for th.e county where the petl.tloner resides,
Paschv. DOR,58 Wis. 2d 346206 N.W2d 157(1973). exceptthat if the petitioneis an agengythe proceedings shall be
Therequirements of ss. 227.15 and 227.16 (1) [no@%&52 and 227.53 (1)] for in the circuit court for the county where the respondent resides and
standingto seek review of an administrative decision do not create separate and i ceptas provided in s§3.0301 (2) (b) 277.59 (6) (b)108 227
pendentriteria, but both sections essentially require that to be a person aggrieve A g : y .
standingpurposes, onaust have an interest recognized by law in the subject matted)s 182.70 (6) an_d182-71 5) (@ If t_he petitioner Is a nonresi
that is injuriously a&cted bythe decision. \consins Environmental Decade, Inc. dent,the proceedings shall be held in the coumtere the prop

v Zﬁ%’r?i?arV\cA)fsirffelnf;gyﬁ;\é\:lzt?ezlgt?éigl?ﬁwmission directing an election and deerty affected by the decision is located, @ no property is
mining the bagaining unit undes. 111.70 (4) (d) is not reviewable. &t Allis v rﬁﬁeCtedvm the county Where the d|SPUte arolse' If all parties-stipu
WERC,72 Ws. 2d 268240 N.W2d 416(1976). late and the court to which the parties desire to transfer the pro

An unconditional interim order by the public servimemmission fixing utility ~ceedingsagrees, the proceedings may be held in the countydesig
ratespending finaldetermination was reviewable when no provision was made f ; it ;
therefund of excess interim rates. Friends of the Eaf#8C,78 Ws. 2d 388254 ?{ate.d.by the p_art|e_s. I.f 2 or more p_etltlons fo_r re‘.’"f‘W of shene
N.W.2d 299(1977). decisionare filed in diferent counties, the circuit judge for the
The decision of the PSC not to investigate under ss. 196.28 and 196.29 [nowauntyin which a petition for review of the decision was first filed
196.28(1) to (3)] was a nonreviewable, discretionary determination. Reviewaki$g||determine the venue for judicial review of the decision, and

decisionsare defined. \igconsins Environmental Decade, Ine.PSC93 Ws. 2d . X .
650, 287 N.W2d 737(1980). shall order transfer or consolidation where appropriate.

A court order setting aside an administrativéer and remanding the case tothe  (b) The petition shall state tmature of the petition&s inter

administrativeagency was appealable as of right. BearB8MHR, 102 Wis. 2d 70 i iti H i
306N W.2d 22(1981). est, the facts showing that petitioner is a person aggrieved by the

Because aappointmento office was an administrative decision, a challenge ofl€Cision,and the grounds specified in227.57upon which peti
T%th;dnggzlgs%ng\% &nggg(gndAer thii 9cgéa)pttstate ex rel. Frederick €ox,  tionercontends that the decision should be reversed or modified.
s. . t. App. . it i
A declaratory judgment action was improper when the pliaditifnot pursue any The pet_ltlon may be amendeq’ by leave Of. (_:ourt, thoth th.e tlm.e
availableremedies under ch. 22Turkow v DNR, 216 Ws. 2d 273576 N.W2d 288 for serving the same has expired. The petition shall be entitled in
(C% tﬁp(?-,1998)?t71—11,49 g s is not i hared with the admin the name of the person serving it as petitioner and the nathe of
edivision of hearings and appeals is not a tigency chaed with the adminis iinn i ;
tration and enforcemenof the statutes involved and does not have experien(,aeg(:‘\nCyWhOse de_q|5|on IS SOL_lght to be T?V'ewedmonde“.t’
administeringthe underlying program. Unless the line agency has adoptetsDH&XCept thain petitions for review of decisions of the following

interpretatioras its ownde novareview of a DHA decision is appropriate. Buettnerggenciesthe latter agency specified shall be the named respon
v. DHFS,2003 WI App 90264 Wis. 2d 700663 N.W2d 282 01-0981 ent:
Unlike factualquestions, or questions with legal issues intertwined with factug '

determinationsneither party bears any burden when the issue before the courtis 1, The tax appeals commission, the department of revenue.
whetheran administrative agency exceeded the scope pdw&rs in promulgating . . L .
arule. The court examines teaabling statutde novao ascertain whether the stat 2. The banking review board, the division of banking.

utegrants express or implied authorization for the rule. Any reasonable pkribt i i i i i i
tainingto an agencg'implied powers are resolved against the agemigconsin 3. The credit union review board, thdiog of credit unions.

CitizensConcerned for Cranes and DoveBMR, 2004 WI 40270 Ws. 2d 318677 4. The savingstitutions review board, the division of bank

N.W.2d612 02-1166 ing, except if the petitioner is the division of banking, the prevail
Although this section does not require taatadministrative decision be finalto . 2’ . . o . !

be subject to judicial revieycase lavhas established that the legislative intent wadNg partiesbefore the savings institutions review board shall be the

to limit judicial review to final orders of an agenci final order for purposes of judi namedrespondents,

cial review directly afects the legal rights, duties, or privileges of a person. One - .
aspecof this standard is whether the person would have another opportunity for judi (C) A copy of the petition shall be served personally or by-certi
cial review whereas an interlocutory order is one under which the substantial rigfied mail or, when service is timelgdmitted in writing, by first

of theparties remain undetermined and the cause is retained for further action. S i inatity It
Cluby: DNR, 2007 W1 App 181304 Ws. 2d 614736 N.\W2d 918 06-2653 €l&ss mail, not later than 3fays after the institution of the pro

Administrative decisionseligible for judicial review in Wsconsin. Klitzke, 61 Ceeding‘_up_on eaCh party WhO appearEd befo_re the agency in the
MLR 405. proceedingn which the decision sought to viewed was made

or upon the partg attorney of recordA court may not dismiss
227.53 Parties and proceedings for review . (1) Except the proceeding for review solelyecause of a failure to serve a
asotherwise specifically provided by laany person aggrieved copy of the petition upon party or the partg attorney of record
by a decision specified in 827.52shall be entitled to judicial unlessthe petitioner fails tserve a person listed as a party for pur
review of the decision as provided in this chapter and subjectgosesof review in the agency'decision under 227.470r the per
all of the following procedural requirements: son’sattorney of record.

(a) 1. Proceedings for review shb# instituted by serving a  (d) Except in the case of the tax appeals commission, the bank
petitiontherefor personally or by certified maipon the agency ing review board, the credit union review board, and the savings
or one of its dficials, and filing the petition in the 6e of the institutionsreview board, the agency and all parties to the pro
clerk of circuit court for the county where the judicial review-proceedingbefore it shall have the right to participate in the proceed
ceedings are to be held. If the agency whigszsionis sought to ingsfor review The court may permit other interested persons to
be reviewed is the tax appeals commission, the banking reviawervene. Any person petitioning the court to intervene shall
board,the credit union reviewsoard, or the savings institutionsservea copy of the petition on each party who appeared before the
review board, the petition shall be served upoth the agency agencyand any additional partigs the judicial review at least 5
whosedecision is sought to be reviewed and the correspondiggysprior to the date set for hearing on the petition.
namedrespondent, as specified under. gay 1.to 4. (2) Every person served with the petition for review as-pro

2. Unless a rehearing is requested und228.49 petitions videdin thissection and who desires to participate in the proceed
for review of contested cases shall be served and filed withiniB@sfor review thereby instituted shall serve upon the petitjoner
daysafter the service of the decision of the agamayn all parties within 20 days after service of the petition upon such person, a
unders.227.48 If a rehearing is requested unge227.49 any noticeof appearance clearly stating the pers@usition with ref
party desiring judicial review under this subdivision shall serverence to each material allegation in the petiiodto the afirm-
andfile a petition for review within 30 days after service of thance,vacation or modification of the order decision under
orderfinally disposing of the application for rehearing, or withimeview. Such notice, other than by the named respondent, shall
30days after the final disposition by operation of law of any suetisobe served on the named respondent and the attorney general,
applicationfor rehearing. The 30-day period for serving and fiandshall be filed, together with proof of required service thereof,
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with the clerk of the reviewing court within 10 days after such ser Sub.(1) (b) does not authorize a circeiburt to dismiss a petition for judicial
ewbecause it does not show the nature of the petitoimerest or state a ground

YICG. Service of all subsequent pap‘?rs or notices in such pmcégﬂrelief under s. 227.57 unless the petitioner has notfitiee possibility of dismissal
ing neecbemade only upon the petitioner and such other persa@a reasonable opportunity to request lemvamend the petition. The claimed

ashave served and filed the notice as provided in this subsectiefiriencymust be raised by motion of the respondent and may not be raised by the
sua sponte. JacksarLiRC, 2006 WI App 97293 Wis. 2d 332715 N.W2d

or have been permitted to intervene in said proceeding, as pag&&a->15
thereto,by order of the reviewing court. The 30-day limitation period under sub. (1) (a) 2triggered only by s. 227.48
History: 1971 c. 2431975 c. 94.3; 1975 c. 4141977 c. 265.75; 1977 c. 187  serviceof the decision upon the parties, which occurs on the date the desision
1979c. 90 208, 355, 1985 a. 14%.10; 1985 a. 183s.37,57; Stats. 1985 s. 227.53; Mmailedto the parties, not the various dates of receipt. Once the time limitation is trig
1987a. 27313 399 1991 a. 2211995 a. 271997 a. 271999 a. 985; 2001 a. 38  gered strict compliance isequired. Visconsin Power & Light Co..\PSC2006 WI
2003a. 33 118 2005 a. 2532009 a. 3242013 a. 36 App 221,296 Ws. 2d 705725 N.W 2d 423 05-3092
Thecircuit court had no jurisdiction of an appeal fromtdseappeals commission
whenthe petition for review was served only on the department of revenue and pgt7 54 Stay of proceedings. The institution of th@roceed

th ission within the allowed 30 days. Brach®R,48 Ws. 2d 184179 . - -
ﬁ?w_iggg‘l’?'f;;%;‘_w' n he allowe ays. Brac ' S ’ ing for review shall not stay enforcement of the agency decision.

Service on the department of a notice of appeal by ordinary mail, when receidde reviewing court may order a stay upon such terms as it deems

in time andnot promptly objected to was good service. Service on fanstaber 'nPrOper’eXCEpt as otherwise provided in $96.43 253.06 and

of the department was $iafent when in the past that individual had represented hi 4148.02(9)

selfas an agerdnd as an attorney for the department. Hamilt@IMHR, 56 Ws. - g

2d 673 203 N.w2d 7(1973). History: 1983 a. 271985 a. 182.39; Stats. 1985 s. 227.58987 a. 51997 a.
An appeal will not lie from an order denying a petition to reopen an earlier p&d 311, 2007 a. 20196, 2009 a. 28

orderwhenno appeal was taken from the order or the order denying rehearing within

30days. Bwn of Caledonia vPSC,56 Ws. 2d 720202 N.W2d 912(1973). 227.55 Record on review . Within 30 days after service of

A failure to strictly comply withhe caption requirements of sub. (1) does not dive it ; ithi
a court of jurisdiction if all other jurisdictional requirements are met. EvdDiSAD, the petition for review upon the agenayr within such further

62 Wis. 2d 622215 N.W2d 408(1974). time as the court magllow, the agency shall transmit to the
Whenthe taxpayer failed to serve a copy of his petition for review of a decisié@viewingcourt the original or a certified copy of the entire record
andorder ofthe tax appeals commission upon the department of revenue withingpthe proceedings iwhich the decision under review was made
he circui h R,66 Wis. 2d 253224 . . . . . o .. ’
ﬁéﬁ’gtd%%r(clué%f&u” ad no jurisdiction. - CudahyDOR, 66 Wis. 2d 253 |ncll_Jd_|ng all pleadings, notices, testlmongxhlblts: flnd!ngs,
Theimplied authority of the PSC under various provisions of ch. 196 to ensure ti@Cisionsorders and exceptions, therein; but by stipulaticallof
future supplies of natural gas remain as reasonably adequaseificiént as practi Eartiesto the review proceedings the record may be shorteped

cable indicated a legally recognized interest of environmental group members li : B :
in the area déctedby the commission order in the future adequacy of their servi inatinganyportion thereof. Any parfyther than the agency

thatwas suficient to provide standing to challenge the commissiéailure to con ~ refusingto stipulate to limit the record may be tat®dthe court
siderconservation alternatives to the proposed priority systefscansins Envi  for the additional costs. The record may be typewritten or printed.

ronmentalDecade, Inc. SC 69 Wis. 2d 1 230 N.W2d 243(1975). e . .
A county had standing to challenge the validity of a rule not adopted in conform-lrheeXhlbltS may be typewritten, photostated or otherwise fepro

with ss. 227.02 througP27.0251983 stats. Dane CountyDHSS,79 Wis. 2d 323 duced,or, upon motion of any partpr by order of the court, the
255N.W.2d 539(1977). original exhibits shall accompany the record. The cooaty

“Parties” under sub. (1) (), 1975 stats., are those perstinsatively demon  requireor permit subsequent corrections or additions to the record
stratingactive interest in the proceedings; the PSC must identify partissoigin's

EnvironmentaDecade, Inc. \°SC84 Ws. 2d 504267 N.W2d 609(1978). whendeemed desirable.
Chapter801 is inapplicable to judicial review proceedings. Omerni&NR, 94 History: 1985 a. 183.41; Stats. 1985 s. 227.55. i
Wis. 2d 309 287 N.W2d 841(Ct. App. 1979). Time provisions under thisection are mandatoryVagner v State Medical

Service on a department rather thara@pecific division within the department ExaminingBoard,181 Ws. 2d 633511 N.W.2d 874(1994).
wassuficient notice under this section. SunnyvieWage v DOA, 104 Wis. 2d 396

311N.W.2d 632(1981). 227.56 Additional evidence; trial; motion to dismiss;

Whenthe petitioners lacked standing to seek review and the intervenors filed a ; . ; ;
the time limit in sub. (1), the intervenors could not continue to press their claim. F—%%endmg petition. (1) If before the date sétr trial, appllca

v. DHSS,112 Wis. 2d 514334 N.W2d 532(1983). tion is made to the circuit court for leave to present additional evi
The test fordetermining whether a party has standing is: 1) whether the agergignceon the issues in the case, and it is shown to the satisfaction
decisiondirectly causes injury to the interesftthe petitioner; and 2) whether the of the court that the additional evidence is material and that there

assertednterest is recognized by lawaste Management of ig¢onsin vDNR, 144 . e .
Wis. 2d 499 424 N.W2d 685(1988). were good reasons for failure to present it in the proceedings

Althoughit may not be able to sue the state, a county has standing to bring a peti@forethe agencythe court may order thtte additional evidence
for review because the petition initiates a special proceeding rather than an acfgatgken before the agency upon such terms as the court may deem
RichlandCounty v DHSS,146 Ws. 2d 271430 N.W2d 374(Ct. App. 1988). roper. The agenc I’?‘I ())/dif?/ its findinas and decision b Feya
Delivery of a petition to amgency attorney did not meet the requirements fer seP per. g. . Yy am 9 . . y .
vice under sub. (1) (a) 1. disensel vDHSS,179 Ws. 2d 637508 N.wad 33(ct. ~ sonof the additional evidence and shall file with the reviewing
App. 1993). courtthe additional evidence together with angdified or new
The time provisions under sub. (2) aneandatory Wagner v State Medical findi igj
ExaminingBoard,181 Ws. 2d 633511 N.W.2d 874(1994). flndlngs or deCI.SIOI’]. . . . ..
In the case of a ch. 227 petition for revjéhe petition commences the actiather (2) Proceedingor review ofadministrative agency decisions

thancontinuing it. As an attorney is not authorized to accept the service of procggsprovided in this chapter may be brought on for trial or hearing

commencingan action, service on the attorrggneral rather than the agency is insuf H ) : i ;
ficient to commence an action for revievsimenez vState Medical Examining atany time upon not less than 10 days notice given after the expi

Board,229 Ws. 2d 312600 N.W2d 28(Ct. App. 1999)98-1367 ration of the time for servicef the notices provided in 827.53
Becauseparties to an agency proceeding have the right to participate in jUdic?n)

review proceedingsinder the first sentence in sub. (1) (d), those parties are not p iy . e .
of the group referretb as “other interested persons” in the second sentence and there (3) Within 20 days after the time specified ir2&7.53for fil -

fore are not entitled tpetition for permissive intervention. Under sub. (1) (d) the peting notices of appearance smy proceedlng for revigwany

tion to intervene must be served all parties to the ]UdIC’Ia| review at least 5 daysrespondenwho has served such notice may move to dismiss the
beforethe hearing on the intervention petition. Citizens’ Utility BoarB$C,2003 e " L .

WI App 206 267 Ws. 2d 414671 N.W2d 11, 02-1834 petitionas filed upon the ground that such petition, upofaits,

,AS?%enera! m?ttgsub- (1) (@) 2. ?rd,s ,apetit},?ner 30 ﬁtgzys dfrqml the,datg:rﬁﬁ doesnot state facts sfifient to show thathe petitioner named
vice of the original adverse agency decision to file a petftojudicial review The . i o

extendeddeadline for filinga petition for judicial review applies only when rehearingthereln IS a person agg.neved by the _demsnon SOUght to be
is requested under 827.49. Section 227.49 (1) specifies that the petition for_rehed‘teVlewed- Upon the hearing of such motion the court may grant

ing must be filed, meaning physically delivered to and received by the agétiy  the petitioner leave to amend the petition if the amendment as pro

20 days of the initial decision. If a petition for rehearing is not filed within the 20—d i
time limit, a rehearing is not properly requested under s. 227.49 and the petitio} QrsedSha” have been served upon all respondents prior to such

doesnot acquire the benefit of the extended deadline for petitioning for judici#€aring. If so amended the court may consider and passthgon
review. Currier v Wisconsin Department of Reven@806 WI App 12288 Ws. 2d  validity of the amended petition without further or othestion

693 709 N.W2d 520 05-0292 i
Although sub. (1) did not clearly prescrilvéhich governmental entity must be to dismiss the same by any reSpondent'

namedand served as respondent in this case,'BH@tice gave clear instructions and  History: 1975 c. 4141985 a. 183s.41, 57; Stats. 1985 s. 227.56.

clarified any ambiguity in sub. (1), making the petitidsdailure to follow thenotice Section111.36 (3m) (c) [now s.111.39 (5) (c)] shows a policggainst opening Fair
unreasonabland dismissal of the petition for judicial review propAil Star Rent Employmentproceedings more than one year after the commisdioal order; a
A Car Inc. v Department of fansportation2006 WI 85 292 Wis. 2d 615716  courtshould not use ch. 227 or s. 752.35 to circumvent that pdlihicago & North
N.W.2d 506 03-2668 WesternRailroad v LIRC, 91 Ws. 2d 462283 N.W2d 603(Ct. App. 1979).
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determinenhether 10 emand 1o the agehty o Tuther fact g, Siate PuBI g L0 IMpaired by the fact that the appellant has applied for or

| Y u inding. u . . L

venorv. DNR, 171 Ws. 2d 243490 N.W2d 770(Ct. App. 1992). floldsa license, permit or privilege under such act.
Substantiabvidence is thajuantity and quality of evidence that a reasonable per History: 1975 c. 94.3; 1975 c. 4141979 c. 2081985 a. 183.41; Stats. 1985

son could accept as adequate to support a conclusioritteVhearsay medical S-227.57.

reportsare admissible as evidence. Properly admitted evidence may not necessarilyndersub. (6), a finding of fact is supported if reasonable minds could atrive

constitutesubstantial evidence. Uncorroborated written hearsay medical repdie same conclusion. ®gtring vJames71 Ws. 2d 462238 N.W2d 695(1976).

alonethat were controverted by in—person testimonyrditi constitute substantial A reviewing court, in dealing with a determination or judgment that an administra

evidenceto support a boarsldecision. Gehin Wisconsin Group Insurance Board, tive agency is alone authorized to make, must judge the propriety of the action solely

2005WI 16, 278 Ws. 2d 111, 692 N.W2d 572 03-0226 on grounds invoked by the agency withficient clarity Stas vMilwaukee County
Becausesub. (3) specifically describes in the last sentence the circumstances ui@iell Service Commissiot5 Wis. 2d 465249 N.W2d 764(1977).

which a court may dismiss an amended petition without a motion from the responyyhena DNR decision under s. 30.12 prohibitestracture and the riparian owner

dent,the only reasonable construction of sub. (3) is that the court may not dismissdfgnot seek review under s. 227.20 [now 227.57], the trial ¢matno jurisdiction

original petitionwithout a imely motion from the respondent asserting that the pep hear an action by the owner seeking a declaration that structure was a permitted

tion does not allege facts showing that the petitioner is aggriéMeel circuit court “pier” under s. 30.13. Kosmatka®NR, 77 Ws. 2d558 253 N.W2d 887(1977).

doesnot have the authority to dismiss the petition sua sponte on the ground that it do%%mmam‘udgment procedure is not authorized in proceedingsidicial review

notallege facts showing that the petitioner was aggrieved. Jacksi®G;2006 WI ; ;
App 97, 293 Ws. 2d 332715 N.W2d 654 05-2123 ggg?itg;s?;:.haptew\ﬁs. Environmental Decade RSC,79 Wis. 2d 161255 N.W2d

Hearsay in Administrative Hearings. Malonéjfs. Law Sept. 2005. “Discretion” means a process of reasoning,detision—makingbased on facts

. . in the recorcbr reasonably inferred from the record, and a conclusion based en a log
227.57 Scope of review . (1) The review shall be conductedical rationale founded on proper legal standards. Reidinggptemetry Examining
by the court without a jury and shall be confined to the recorgpard.81 Ws. 2d 292260 N.w2d 270(1977).

. . e An agency determination that an environmental impact statement was adequately
exceptthat in cases of a”eged |rregular|t|esprocedure before prepareds reviewed under s. 227.20 [now s. 227.57]sddhsin’sEnvironmental

the agency testimony thereon may be taken in twart and, if Decade, Inc. VPSC.98 Ws. 2d 682298 N.W2d 205(Ct. App. 1980).
leave is granted to take such testimamgpositions and written _ Relieffrom a judgment entered in a ch. 227 review may ngraeted under s.

interrogatories may be taken prior to the date set for hearinggg3%7: ngagf{?"\g?”,{l‘fag‘érg‘gz?& “A"g‘r’)"afgsef) River Restoration Council, Inc.

providedin ch.804if proper cause is shown therefor A party cannot recover attorneyees against thatate under sub. (9). An adminis
(2) Unlessthe court finds a ground for setting asioedify-  trativejudgeshould have been disqualified due to a compelling appearance of impro
ing, remanding or ordering agency action or ancillary relief und} ety. Guthrie vWERC,107 Ws. 2d 306320 N.W2d 213(Ct. App. 1982).

a specified provision othis section, it shall &fm the agenc firmed. 111 Wis. 2d 447331 N.W2d 331(1983).
p p ! g >g The commissiors change of accounting treatment for recovery of utility expendi

action. tures was arbitrary and capriciousis@nsin Public Service Corp.RSC,109 Ws.
(3) Thecourt shall separately treat disputed issuesgehncy 2d 256 325 N.W2d 867(1982).

: # : d : Sub.(7) grants the trial court broad authorityrémnand a matter to an agency for
procedurejnterpretations of laydeterminations dact or policy furtheraction when no hearing has been held and no particular result is compelled as

within the agency exercise of delegated discretion. amatter of law R. W Docks & Slips vDNR, 145 Ws. 2d 854429 N.W2d 86(Ct.

(4) Thecourt shall remanthe case to the agency for furthe/APp- 1988).

P : ; ; Sub. (4) does not require a higher standafdfairness than the constitutional
actionif it finds that either the fairness of the proceedings or ﬂ?&]uiremenbf due processThe requirement of fairness merely insures that the pro

correctnes®f the action has been impaired bgnaterial error in - cedurebefore the administrative agency will meet the requirements of due process.

rocedureor a failure to follow prescribed procedure. Due process in an administrative proceeding is reatijy@stion of the presence or
P . P . p . .. .absencef fair play Bracegirdle vBoard of Nursing159 Wis. 2d 402464 N.Ww2d
(5) The court shalset aside or modify the agency action if lﬁlu(cn App. 1990).

finds that theagency has erroneously interpreted a provision ofon review there are three levels of deference that may be given to an administra

law and a correct interpretation compels a particular action, ofii¢ agencys C_OHC'UStionﬁ of :aW a“dt Statutoﬂé pefplfeéatiqﬂ& de%epdtiﬂg on ”;_e
. ncy'sexperience, technical competence, an nowiledge In regard to the question
shallremand the case to the agency for further action under a Gifceriedgreat weight. due weight. and devo. Kelley Companine. v Mar-

rectinterpretation of the provision of law quardt,172 Ws. 2d 234493 N.W2d 68(1992).

(6) If the agency action depends on any fact found by the Statutesenabling rule promulgation are strictly construed to preclude the exercise
. . power not expressly granted/hether an agency exceeded its authority in pro
agencyin a contested case proceeding, the court shall not-su Iﬁgatinga rule is reviewed de novo by a reviewaurt. State Public Intervenor

tuteits judgment for that of the agency as to the weight of the eviDNR, 177 Ws. 2d 666503 N.W2d 305(Ct. App. 1993).
denceon any disputed finding of fact. The court shall, however Agencyjurisdiction is a legal issue reviewed de novo by a reviewing court. An

; : s cy’sdecision on the scope of its own power is not binding on the court. Loomis
setaside agency action or remand the case to the agency if it f'@.g%]s?:lonsin Personnel Cor?]missidhlg V\rl)s. 2d 25505 N.Wgzd 462(Ct. App.

thatthe agency action depends on any finding of fact thatas 1993).

supportedby substantial evidence in the record. Defaultjudgment is incompatible with the scope of review of a ch. 227 proceeding.

; ; ; lagner v State Medical Examining Boart31 Ws. 2d 633511 N.W.2d 874(1994).
(7) If the agencg action depends on facts determined VVIthOM\{A circuit judge has inherent authority to order briefs in a case under this section and

a hearing, the court shall_Set aSide_: modify or order agency acCti®hismiss the action if a party fails to file a brief as ordered. LBERE, 202 Wis.
if the facts compel a particular action as a matter afdaw may 2d 558 550 N.w2d 534(Ct. App. 1996)95-0797

; ; § De novo review of an administrative decision is appropriate only if the issue is one
remandthe case to the agency for furtlemmination and action of first impression or the agenesyposition has been so inconsistent as to be of no

within the agency responsibility guida;)ncfe.An alge?]cy need r|10t have considﬁred identical olr even substaWntiaII)é| similar
efore,only the particular statutory scheme. ITW DeltaliRC, 226 Ws. 2

" f_(8(3 'It'rrllet(;ﬁurt shall reverse or ;e(?wandt_the_casett_czjth:ehagenc ¢f5393 N.wgdgos(gt. Anp. 1999)98_)(2912 ons

It inas that the agencyexercise or discretion IS outside the range€ g mphasizinghe unigueness of certain facts presented to an administrative agency

of discretion delegated to the agency by lmanconsistent with doesnot assure de novo review of the agesicicision. The test is not whether the

anagency rule, an titially stated agency policy @ prior agency 2gencyhas ruled on the precise, or even substantitylar, facts. The key is the

A e : ) . 7 _agency'sexperience in administering a particular statutory scheme.  Mattila v

practiceif deviation therefrom isiot explained to the satisfactiongmpioyeeTrust Funds Board2001 Wi App 79243 Ws. 2d 90626 N.W2d 33

of the court by the agency; or is otherwise in violation of a constd-0759 ) ) o

tutional or statutory provision; but the court shall not substitute itSThecourts will not defer to an agency interpretation thegctly contravenes the

h . . X words of a rule. fott v. DHFS,2001 WIApp 68 242 Wis. 2d 397626 N.W2d 4
judgmentfor that of the agency on an issue of discretion. 00-1486 pp 68 ! 8

(9) Thecourts decision shall provide whatever relief is appro Thetest under sub. (6) is whetheaking into account all of the evidence in the
. . . . e cord,reasonable minds could arrive at the same conclusion as the.agbeadind
prlatel_rrespectlve of t_he orlglnal form of the petition. If the Courifgs of an administrative agency do not need to refiegteponderance of the evi
setsaside agency action or remands the case to the agency fordeliceas long ashe agency conclusions are reasonable. If the factual findings of
i i i it fi he administrative body are reasonable, they will be upheld. Kitt&WD, 2002
therproceedings, it mag]laketsuchtlntefrlocutorytorderdatshlt fmdb B4 252 W, ol 563644 N W20 549 00~3562
necessartto preserve the interests of any party an € PUbliorginarily a reviewing court will not consider issues beyond those properly raised
pendingfurther proceedings or agency action. beforethe administrative agencgnd a failure to raise an issue generally constitutes
; f _ aiver of the right to raise the issue. Howetres ruleis one of administration, and
. (10) UpOU such review due Welght Sh"?‘" .be accorded the ex@zreviewing court has the power to decide issues that wenaiset before the
rlence,t?Chnlca| competence, é:lnd SpeC|a||Zed anW|edQBGJf agency if all the necessary facts are of record and theisauegal one of great
agencyinvolved, as well as discretionary authority conferred\pozance-Bunker VLIRC, 2002 WI App 216257 Ws. 2d. 255650 N.W2d 864
uponit. The rightof the appellant to challenge the constitutienal An agencys interpretation of its own rules is controlling unless it is plagmip-

ity of any acbr of its application to the appellant shall not be-foreieousorinconsistent with the language of the rule. Agency interpretations ofiti
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rulesgenerally receive only one levafl deference from appellate courts, called eitheproceedingpr action is instituted, and the trial or hearing of which

controllingweight or great weightDespite the dference in terminologythe defer H ; . ;
encegiven is similar to the great weight standard applied to statutory interpretatiolr%.nOt continued by stipulation of the parties or by order of the

Both turn on whethethe agency interpretation is reasonable and consistent with theourtfor causeshown, shall on the application of either party on

gﬁeaglggozrgguwosgdofz13hze7r2949t’i1|§/t\llgg %%gtgtsutg-ﬁeBsamConsm DNR2006 Wi 5 days’ writtennotice to the other be certified and transmitted for
pPp S. . — . R . . C
Controllingweight deference is similar to great weight deference, despittfthe trial to the CII_’CUIt court of the C_Ounty_ (_)f the re&dencprmmpal

ferencein terminology because both standards turn on whetieragency inter  place of business of the plaiffiitifr petitioner where theactionor

preiason estnatle ad coresin i e e o e o guseceecingshl be given preference. Unless writen objecton i

interpretationand application of administrative rules and regulations, vdiéat filed within t_he 5-day periodhe Order Cemfymg and transmitting

weight deference describes a level of deference given to an agémeypretation the proceedingshall be entered without hearing. The plairif

andapplication of a statute. DaimlerChrysleLIRC, 2007 W1 15299Wis. 2d 1 petitionershall pay to the clerk of the circuit court of Dane County
Due process does not disqualify an agencg decision—maker merely because ofd fee Of_ $2 for transmitting the record. _

familiarity with the facts of thease. Hortonville Dist..\Hortonville Ed. Ass0426 History: 1977 c. 291983 a. 2191985 a. 183.47, Stats. 1985 s. 227.58995

U.S.482(1976). a. 27ss.6238 9116 (5) 9130 (4) 1997 a. 32011 a. 32

If a court dirms an agency decision under sub. (2), an unsuccessful claimant ma o . )
notbring a claim to federal court.oMng v Michigan Wsconsin Pipe Line C&69 257.60 Jurisdiction of state courts to determine valid -
F.Supp. 7411983). ) . ity of laws when attacked in federal court and to stay
Made Standards of oo for Agency Interpretation of Statutes lscOisin. - enforcement.  Whenever a suit praying for an interlocutory
The scope of judicial review in Mtonsin. Hewitt, 1973 WLR 554. injunction shall have been begun in a federal district court to
The standard of review of administrative rules iisdnsin. 1982 WLR 691.  restrain any departmentpoard, commission or fafer from
enforcingor administering any statute or administrative order of
227.58 Appeals. Any party including theagencymay secure this stateor to set aside or enjoin the suit or administrative prder
areview of the final judgment ahe circuit court by appeal to thethe department, board, commission diiagr, or the attorney gen
courtof appeals within the time period specified i888.04 (1) eral,may bring a suit to enforce the statute or order in the circuit
History: 1977 c. 18%.134, 1983 a. 2191985 a. 183.41; Stats. 1985 s. 227.58. court of Dane County at any time before the hearing on the
o et s meriied b repeaing e sppealpplicationfor an interlocutory injunction in the Suit in the federal
appeamust be initiated within the time specified in s. 808.04 (1), stats.sgbion  Court. Jurisdiction is hereby conferred upon the circuit court of
is further amended to eliminate the superfluous provision that the appeal is take@@neCounty and on the court of appeals,appeal, to entertain

themanner of other civil appeals. Civil appeal procedures are governed by chs. g f ; : ; ;
and809. [Bill 151-S] {198 suit with thepowers granted in this section. The circuit court

The court of appeals had no poweremand a case under 806.07 (1) (b) or (hyShall,when the suit is brOUgmfa_m a stay of proceedings by any
ch. 227 cannot be supplemented by statutory remedies pertaining to civil procedstatedepartment, board, commission oficdr under the statute

fp Ty orth Western Raiload ALIRC, 91 Ws. 2d 462283 N-W2d 603(CL or orderpending the determination of the suit in the courts of the
' ' state. The circuit court of Dane County upon the bringing of the

22759 Certification of certain cases from the circuit  Suittherein shallt once cause a notice thereof, together with a

court of Dane County to other circuits.  Any action or pre copy of the stay order by it granted, to be sent to the fedestaict

ceedingfor the review of any order of an administrativéice, ~courtin which the action was originally beguAn appeal shall
commission,department or other administrative tribunal of th@€ taken within the time period specified in828.04 (2) The

staterequired by law to be institutéd or taken to the circuit court a%petabhi;g?e %‘ﬁgggreg‘igggf- L8545 Stats. 1985 <. 22760
5 H Istory: C. Y a. a. 49 ats. S. .00,
of Dane County except an action or appeal for the review of aNYdicial Council Note, 1983:This section is amended to replace the appeat dead

orderof the department of 'Workforce_ deveIO_pm_enthe depart |ine of 10 days after termination of the suit by the time provisiorss 808.04 (2),
mentof safety and professional services or findings and ordersftl%frgre%e& unlfO;mlt%/ SefCﬁl%n 808104 (2)dprOVIde§11 thd&]lt aTr%appeaJ must be initiated

: f i f R e ot within ays of entry of judgment or order appeddech. The provision requiring
the labor e,md 'ndUStry reY'eW Comm'SS'Qn,Whmh is instituted preferentialcourt treatment is harmonized and standardized with similar provisions
takenand is not calleébr trial or hearing within 6 months after thein the statutes. [Bill 151-S]
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