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CHAPTER 895

DAMAGES, LIABILITY , AND MISCELLANEOUS PROVISIONS
REGARDING ACTIONS IN COURTS

SUBCHAPTERI 895.457 Limiting felon’s right to damages.
DAMAGES, RECOVER, AND MISCELLANEOUS 895.46 Stateand political subdivisions thereof to pay judgments tedgainst
PROVISIONS REGARDING ACTIONS IN COURS officers.
895.01 What actions survive; actions not to abate. 895.47 Indemnification of the Wconsin State Agencies Building Corporation
895.02 Measure of damages against personal representative. andthe Wsconsin State Public Building Corporation.
895.03 Recovery for death by wrongful act. 895.472 Indemnification of a financial institution.
895.031 Recovery from estate of wrongdoer SUBCHAPTER I
895.035 Parental liability for acts of minor child. EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY
895.037 Abortions on or for a minor without parental consent or judicial waiver 895.475 Exemptionfrom civil liability for furnishing safetynspection or advisory
895.038 Partial-birth abortions; liability services.
895.04 Plaintiff in wrongful death action. 895.48 Civil liability exemption; emeyency medical care.
895.043 Punitive damages. 895.4802Civil liability exemption; hazardous materials.
895.044 Damages for maintaining certain claims and counterclaims. 895.4803Civil liability exemption; information concerning paternity
895.045 Contributory negligence. 895.481 Civil liability exemption; equine activities.
895.046 Remediesagainst manufacturers, distributors, sellers, and promoters 95.482 Civil liability exemption; ski patrol members.
products. 895.483 Civil liability exemption; regional and local emgency response teams
895.047 Productliability. andtheir sponsoring agencies.
895.048 Recovery by auto or motorboat owner limited. 895.485 Civil liability exemption; agencies, foster parents and family-operated
895.049 Recoveryby a person who fails to use protectieadgear while operating grouphome parents.
certainmotor vehicles. 895.486 Civil immunity exemption; reports of insurance fraud.
895.05 Damages in actions for libel. 895.487 Civil liability exemption; employment references.
895.052 Defamation by radio and television. 895.488 Civil liability exemption; owner or person in lawful possession of the
895.055 Gaming contracts void. premises.
895.056 Recovery of money wagered. 895.489 Civil liability exemption; tenancy references.
895.057 Action against judicial dicer for loss caused by misconduct. 895.497 Civil liability exemption: furnishing safety services relating to child safety
895.06 Recovery of divisible personalty restraintsystems.
895.065 Radioactive waste engencies. 895.506 Civil liability exemption; weight gain and obesity claims.
895.07 Claims against contractors and suppliers. 895.51 Civil liability exemption: food or emgency household products; dena
895.09 Scrap metal or plastic bulk merchandise container theft; civil liability tion, sale, or distribution.
895.10 Tort actions in residential real estate transactions. 895.512 Civil liability exemption; access to toilet facility
895.14 Tenders of money and property 895.514 Civil liability exemption; Health Insurance Risk-Sharing Plan and
895.28 Remedies not mged. Authority.
895.33 Limitation of suretys liability. 895.515 Civil liability exemption; equipment or technology donation.
895.34 Renewal of sureties upon becoming iffisignt and efiects thereof. 895.517 Civil liability exemption: solid waste donation or sale.
895.345 Justification of individual sureties. 895.52 Recreational activities; limitation of property owners’ liability
895.346 Balil, deposit in lieu of bond. 895.523 Recreationahctivitiesin a school building or on school grounds; limita
895.35 Expenses in actions against municipal and otHezens. tion of liability.
895.36 Process against corporation or limited liability compariicef. 895.524 Participationin an agricultural tourism activity; limitations on civil liabil
895.37 Abrogation of defenses in employee personal injury actions. ity, assumption of risk.
895.375 Abrogation of defense that contract was champertous. 895.525 Participationin recreational activities; restrictions on civil liability
895.42 Depositof undistributed money and property by personal representatives assumptiorof risk.
andothers. 895.526 Participation ina snow sport; restrictions on civil liabilitgssumption of
895.43 Intentional killing by beneficiary of contract. risk.
895.435 Intentional killing by beneficiary of certain death benefits. 895.527 Sportshooting range activities; limitations on liabil@yd restrictions on
895.441 Sexual exploitation by a therapist; action for operation.
895.442 Sexual exploitation by a member of the glgraction for 895.529 Civil liability limitation; duty of care owed to trespassers.
895.443 Physicalinjury, emotional distress, loss or damagdesefl by members 895.53 Civil and criminal liability exemption; tests for intoxication.
of certain groups; action for 895.54 Liability exemption; notification of release.
895.444 Injury caused by criminal gang activity; action.for 895.55 Liability exemption; oil dischaye control.
895.445 Damage to certain machines; action for 895.555 Civil liability exemption; anhydrous ammonia.
895.446 Property damage or loss caused by crime; action for 895.56 Liability exemption; handling of petroleum-contaminased under con
895.447 Certain agreements to limit or eliminate tort liability void. tractwith the department of transportation.
895.448 Safety devices on farm equipment, ordinary negligence. 895.57 Damages and immunity; unauthorized release of animals.
895.449 Action for loss caused by failure to pay for gasoline or diesel fuel. 895.58 Liability exemption; use of special waste under public works contracts.
895.45 Service representatives for adult abusive conduct complainants. 895.61 Asbestos successor corporation; limitation on liability
895.453 Payments of chiropractic services from attorney contingency fees.  895.62 Useof force inresponse to unlawful and forcible entry into a dwelling,
895.455 Limits on recovery by prisoners. motor vehicle, or place of business; civil liability immunity
SUBCHAPTERI 3. Causes oéction for the recovery of the possession of real
estateand for the unlawful withholding of the possession of real
DAMAGES, RECOVER, AND MISCELLANEOUS estate.
PROVISIONS REGARDING ACTIONS IN COURS 4. Causes of action for assault and battery
5. Causes of action for false imprisonment.
895.01 What actions survive; actions not to abate. (1) 6. Causes of action for invasion of privacy
(am) In addition to thecauses of action that survive at common 7. Causes of action for a violation of%68.31 (2m)or other
law, all of the following also survive: damageto the person.
1. Causes of action to determine paternity 8. Causes of action for all damage done to the property rights
2. Causes of action for the recovery of personal property @rinterests of another
the unlawful withholding or conversion of personal property 9. Causes of action for goods taken and carried.away
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10. Causes of action for damages done to real or persofil03and another statewrongful death statute applies, the terms and limitations
estate in s. 895.04 do not apply\aranka vWadena Insurance Compa@914 WI| 28354
: Wis. 2d 717 848 N.W2d 295 12-0320

11. Equitable actions to saside conveyances of real estate.
12. Equitable actions to compel a reconveyance of real est&85.031 Recovery from estate of wrongdoer . If the
13. Equitable actions to quiet the title to real estate. deathof a person is caused by a wrongful act or omission-com
14. Equitable actions for specific performance of contrac 'ttEd In th|s_, state that, if de_ath_ had not ensued, would have
latinato real estate tittedtheinjured party to maintain an action and recover-dam
re g T ) agesand the wrongdoer dies prior to the time of the death of the
(bm) Causes of action for wrongful death shall survive thgjyred person, the wrongdoer shall be liable for damages not
deathof the wrongdoer whether or not the death of the wrongdqgithstandingeither death. Any righdf action against a deceased

occurredbefore or after the death of the injured person. wrongdoerunder this section shall be enforced by bringing an
(2) An action does not abate by the occurrence of any evenadétionagainst the deceased wrongdsegersonal representative.
the cause of action survives or continues. History: 1993 a. 4862001 a. 102
History: Sup. CtOrder 67 Wis. 2d 585, 760 (1975), 771977 c. 1761987 a.
399 1993 a. 4811999 a. 852007 a. 101 895.035 Parental liability for acts of minor child. (1)

Punitivedamages incident to damages for the pain arfierisgf of a decedent may (a) In this section:
be awarded to the estate aigen vFord Motor Co97 Wis. 2d 260294 N.W2d 437 . . i
(1980). 1. “Custody” means either legal custody oftdld under a

A paternity action may not be brought against a deceased putative Ratemity  courtorder under s767.2250r 767.41, custody of a child under

of N. L. B.140 Wis. 2d 400411 N.W.2d 144(Ct. App. 1987). ; ; - -
A claim forloss of enjoyment of life caused by professional negligence of men@iStipulation under §/67.34or actual physical custody of a child.

healthprofessionals survived the death of the alleged victim. Sawydidelfort, “Custody” does not include legal custqodys defined under s.

227Wis. 2d 124595 N.W2d 423(1999),97-1969 48.02(12), by an agency or a person other than a chidithor
A survival claim accrues when, with reasonable diligence, the decedent shOél [ !

havediscovered the claim, but no later than the date of death. Estate of Mdeill v adoptiveparent.

rick, 231 Ws. 2d 546605 N.W2d 645(Ct. App. 1999)99-0787 2. “Governing body of a private schodtias the meaning
Parentof minor children have separate claims for pre—death and post-death I&?\? : 115.001 (3d

of society and companionship, and damages are not cagphd wrongful-death enins. : ( )

limit. Hegarty vBeauchaine2006 W1 App 248297 Ws. 2d 70727 N.W2d 857 (b) In determining which pareias custody of a child for pur

04-3252 . . . :
Undersub. (1) (o) [now sub. (1) (bm)] and s. 895.04 (2), a wrongful death claFPS€SOT this section, the court shall consider which parent had

doesnot survive the death of the claimant. LomscBigdiqui,2007 WI 92302 Ws.  responsibilityfor caring forand supervising the child at the time

2dA51tf3 735 %-WZd 221031231:551 59 sumvive th SoerConi the act that caused the injyrgamage or loss occurred.
ctionsunaer ss. K an . survive the defatie wrongaoerContinen . A B .
tal Assurance Co..\American Bankshares Cor83 F Supp. 17§1980). (2) (a) The parent or parentgth custody of a minor child, in
any circumstances where he, she, or they may not be liable under
895.02 Measure of damages against personal repre - thecommon laware liablefor damages to propertfor the cost

sentative. When any action described in895.01 (1)shallbe Of repairing or replacing property or removing the marking, draw
prosecutedo judgment against theersonal representative, thelnd, Writing, or etching from property regarding a violatiamder
plaintiff shall be entitled to recover only for the value ofgbeds S:943.017 for the value of unrecovered stolen propestyfor per
taken,including any unjust enrichment of the defendant, otrier sonalinjury attributable to a willful, malicious, or wanton act of
damagesctually sustained, without any vindictive or exemplar child . o .
damagesor damages for alleged outrage to the feelings of the (0) 1. The parent or parents with custody of their minor child
injured party are jointly and severally liable with the child for the damages
History: Sup. Ct. Order67 Ws. 2d 585, 784 (19751977 c. 1762001 a. 102 iImposedunder s943.51for their childs violation of s943.50

2. If a parent is jointly and severally liable under this para
895.03 Recovery for death by wrongful act. =~ Whenever graphand has physicallacement of the child, the pareniiabil
the death of a person shall be caused by a wrongful act, negledtyfs limited to that percentage representing the time that the child
defaultand the act, neglect or default is sastwould, if death had actually spends with that parent.
not ensued, have entitled the party injured to maintain an action 3 - N\gwithstanding sulfl), a parent does not have custody
and rehcover dama%es in rf;%e‘:t th;reof,lltt;)?n afng n ﬁvﬁ% SHER child for purposes of this paragrapht the time of the viola
casethe person who would have been liable, if death had ffy, the child has been freed from the care, custadgl control
ensuedshall be liable to an action for damages notwithstanding'yne parent through marriage or emancipation or if at thedfme
the death of the persanjured, provided, that such action shall bgq yiglation the parentioes not reasonably have the ability to

brfli?ﬂg;ﬁt3|gjfgt?h§ﬁtf§§,§: d;mi hsottat:]i.pl sitibusband and that the exercisesupervision and control of the child because the child is
shootingwas wrongful was sfi€ient to state a cause of action. KellyMohrhusen, uncontrollableor because another person frasrfered with that

50 Wis. 2d 337184 N.W2d 149(1971). parent'sexercise of supervision and control.

It is suficient if the death was caused by a wrongful act, neglect, or default in this ; i i
state. It is not necessary that the death occur in the state. The statute includes cas, g) The parent or parents with CUStOdYa minor child are

dealingwith breach of warranty arising out of contract. Schnabbvd MotorCo.  llale for th‘e cost of .the repai( or replapgment of, or the removal
54 Wis. 2d 345195 N.W2d 602198 N.W2d 161(1972). of the etching, marking, drawing or writing from, property dam
A decedent must have had an actionable claim for damages at the time tlirdeatﬁgedas the result of a violatioof an ordinance that prohibits

awrongful death cause of action to exist. If the statute of limitations would hay . X . . " N . .
barred the decedent from bringing a medical malpractice action, had the decel&igntionaletching or marking, drawing or writing with paint, ink

lived, a wrongful death action based on #fieged malpractice is also barred. Miller or othersubstance on the physical property of another without the
v. Luther 170 Wis. 2d 429489 N.w2d 651(Ct. App. 1992). ﬁper’sconsent

This section does not provide when a claim for damages due to wrongful deg T i i . )
accruespr when it must be brought, or when it will be lost. A derivative claim for  (2m) (a) If a juvenile ora parent with custody of a juvenile

damagesiue towrongful death is controlled by the specific statute of limitations fof4 Ut
medicalmalpractice, s. 893.55, rather than the genverahgful death statute of limi %fails to pay restitution under ©38.245 938.32 938.34 (5)

tations,s. 893.54, and accrues on the same date as the medical negligence actiShsh 343 (4), 938.3450r 938.45 (1r) (a)as ordered by a court
which it is based — the date of injuryot the date of death. EstateGeinrich vOHIC — assignedo exercise jurisdiction under cl#8 and938, a court of

InsuranceCompany2009 WI 67 318 Wis. 2d 553769 N.W2d 481 07-0541 imi inriedicti ici i
This section says nothing about who can bring a wrordgfath claim, or who the criminal Ju”SdICtlon ora mun|C|paI court or as agreed foina

defendantgan be. The statute only permits the representativelefensed to main  deferredprosecution agreement if it appears likely that the
tain an action the deceased could have maintained had he or she lived. Iyl nofjuvenile or parent will nofpay restitution as ordered or agreed to,

ventthe father of a fetus killed in a car accident from suing the insurer of thesfet i~ T : ;
mother. Tesar v Anderson2010 Wi App 1.6, 329 Ws. 2d 240789 N.W2d 351 Yhe victim, thevictim’s insurer the representative of the public

09-1993 interestunder s938.090r the agencyas defined in 9©38.38 (1)
The cause of action authorized under s. 895.03 appligsto deaths caused in (@), supervising the juvenile may petition the court assigned to

Wisconsin. HoweveMisconsin courts must allow plairf§fto sue undeanother [
interestedstates law when no \igconsin law provides for the action ands@nsin exerC|SeJun5d'Ctlon under chs48 and 938 to order that the

hasno public policy against recoveryWhen there is noause of action under s. @amountof restitution unpaid by the juvenile or parent be entered
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anddocketed as a judgment against the juveaild the parent munity service work in lieu of making restitution or paying the
with custody of the juvenile and in favor of the victim or the vicforfeiture or surchaye, the court may order that the parent per
tim’s insurer or both. A petition under this paragraph may be filelbrm communityservice work for a public agency or a nonprofit
after the expiration of the deferred prosecution agreement, camaritableorganization that is designatég the court. Commu
sentdecree, dispositional order or sentence under which the restiy service work maye in lieu of restitution only if also agreed
tution is payable, but no later than one year after the expirationtofby the public agency or nonprofit charitablgamizationand
the deferred prosecution agreement, consent decree, disposititayathe person to whom restitution is owed. The court may utilize
orderor sentence or any extension of the consent decree, dispasy available resources, including any community service work
tional order or sentence. fdgment rendered under this paraprogram,in ordering the juvenile or parent to perform community
graphdoes not bar the victim or the victsrihsureror both,from  servicework. The number of hours of community service work
commencing another action seeking compensation from the juxequiredmay notexceed the number determined by dividing the
nile or the parent, or both, if the amount of restitution ordereanountowed on the restitution, forfeiture or surdpmary the
underthis paragraph is less thaine total amount of damagesminimumwage established under @4 for adults in nonagricull
claimedby the victim or the victing insurer ture, nontipped employment. The court shall enshag¢ the juve

(b) If a juvenile or a parent with custody of a juvenile fails tile or parent is provided with a written statement of the terms of
paya forfeiture as ordered by a court assigned to exercise jurisdite community service order and that the community service order
tion underchs.48 and938, a court of criminal jurisdiction or a is monitored.
municipalcourt, if a juvenile or a parent with custaolya juvenile (3) An adjudication undes.938.1830r 938.34that the juve
fails to pay costs as ordered by the casgignedo exercise juris nile violated a civil law or ordinance, is delinquenti®in need
diction under chs48 and938 or a municipal court, if a juvenile of protection and services unde®88.13 (12)based on proof that
fails to pay a surchge asordered by a court assigned to exerciste juvenile committedhe act, subject to its admissibility under
jurisdiction under chs48 and938 or a court of criminal jurisdic  s.904.1Q shall, in an action under su(f), stop a juvenile parent
tion or if it appears likely that the juvenite the parent will not or parents from denying that the juvenile committed the act that
paythe forfeiture or surchge as ordered, the representative of thesultedin the injury damage or loss.
publicinterest under £38.09 the agencyas defined in 938.38 (1) Exceptfor recovery under subta) or for retail theft under
(1) (a) supervising the juvenile or the law enforcement agengyg43 51 the maximum recovery under tisisctionfrom any par
that issued the citation to the juvenile may petition the coughtor parents may not exceed $5,000 for damages resulting from
assignedo exercise jurisdiction under ch8 and938to order any oneact of a juvenile in addition to taxable costs and disburse
thatthe amount of the forfeiture, surcharor costs unpaid by the mentsand reasonablattorney fees, as determined by the court.
juvenile or parent be entered and docketed as a judgment agajpst or more juvenilem the custody of the same parent or parents
the juvenile and the parent with custody of the juvenile and ghmmit the same act the total recovery under this section may not
favor of the county or appropriataunicipality A petition under eyceed$5,000, in addition to taxable costs and disbursements.
this paragraptmay be filed after the expiration of the dispositionafhe maximum recovery frorany parent or parents for retail theft
orderor sentence under which the forfeiture, surgbar costs is py their minor child is established unde©d3.51
payable but no later than one year after the expiration of the dis 4a) (a) The maximum recovery under this section dy

positional order or sentence or any extension of the dispositiog oolboard or a governing boay a private school from any par

orderor sentence. . ent or parents with custody of a minor child may motceed

(bm) 1. Before issuing an order under.ga)or (b), the court  $20 000for damages resulting from any one act of the minor child
assignedo exercise jurisdiction under ch and938shall give i aqdition to taxable costs and disbursements and reasonable
the juvenile and the parent notice of the intent to issue the orggforneyfees, as determined by the court, for damages caused to
andan opportunity to be heard regarding the ordée court shall the school board or the governing body of a private school by any
give the juvenile and the parent an opportunity to present evidegegne following actions of the minor child:

asto the amounof the restitution, forfeiture or surclgar unpaid, 1. An act or threat that endangers the prophgith or safety

bu_tr_10t as to the amount dfe restitution, f(_)rfelture_ or sqrcm persons at the school or under the supervisioa school

originally ordered. The court shall also give the juvenile and t -

parentan opportunity to present evidence as to the reason for%%%hon_tyor that damages the property of a school board or the

failure to th titution. forfeit dth o overningbody of a privateschool and that results in a substantial
pay the restitution, forfeiture or suragevand the ability disruptionof a school day or a school activit

of the juvenile or the parent to pay the restitution, forfeituiuer p 0l day or a S y

charge. In consideringhe ability of the juvenile or the parent to__2- An act resulting in a violation of 843.01 943.02 943.03

paythe restitution, forfeiture or surclyg, the court may consider 943.05 943.060r 947.015

the assets, as well as the income, of the juvenile or the parent an{0) In addition to other recoverable damages, damages under

may consider the future ability of the juvenile or parent to pay thEr.(a) may include the cost to the school board or the governing

restitution,forfeiture or surchae within the time specified in s. body of a private school in loss of instructional time directly

893.40 resultingfrom the action of the minor child under p@).

2. In proceedings under this subsection, the court assigned tdc) If 2 or more minor children in the custody of the same par
exercisejurisdiction under chs48 and 938 may take judicial entor parents are involved in the same action under(@gathe
notice of any deferred prosecuticaigreement, consent decreetotal recovery may not exceed $20,000, in addition to taxable
dispositionalorder sentence, extension of a consent decree, di®sts,disbursements arréasonable attorney fees, as determined
positionalorder or sentence or any other finding or order in they the court.
recordsof the juvenile maintained by that court or the municipal (d) If an insurance policy does not explicitly provide coverage
court. for actions under pafa), the issuer of that policy is not liable for

3. In proceedings under thésbsection, the juvenile and thethe damages resulting from those actions.
parentmay retain counsel of their own choosing at their own (5) This section does not limthe amount of damages recover
expensebut a juvenile or a parent has no right tadyeresented able by an action against a child or children except tmat
by appointed counsel in a proceeding under this subsection. amountso recovered shall be reduced and apportioned by the

(c) The court assigned to exercise jurisdiction under 48s. amountreceived from the parent or parents under this section.
and938 may order thathe juvenile perform community service (6) Any recovery of restitution under this section shall be
work for a public agency or nonprofit charitablganization that reducedby the amount recovered as restitution for the same act
is designated by the court in lieu of makirgstitution or paying unders.938.245 938.32 938.34 (5)938.343 (4)or 938.45(1r)
the forfeiture or surchge. If the parent agrees to perform eom(a). Any recovery ofa forfeiture under this section shall be
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reduced by the amount recovered as a forfeiture for the @aaime Theessential holding dRoe v\\adeallowing abortion is upheldyut various state

unders.938.34 (8)938.343 (2pr 038.45 (lr) (b) Any recovery rlezsérll_(l:tgglsztijnea;t?{g%nzfre permissible. Planned Parenth@=asey505 U.S. 833

of a surchage under this section shall be reduced byatineunt

recovered as a surclgarunder s938.34 (8d) 895.038 Partial-birth abortions; liability . (1) In this see
(7) Thissection does notfatt or limit any liability of a parent tion:
unders.167.10 (7)or 343.15 (2) (a) “Child” has the meaning given in$40.16 (1) (a)
History: 1985 a. 31; 1987 a. 271993 a. 711995 a. 2477, 262, 352, 1997 a. « . . s . . .
27,35, 205 239, 252 1999 a. 932 2003 a. 1382005 a. 443,265 2013 a. 237 (b) “Partial-birth abortion” has the meaning given i840.16

This section imposes absolute liability on parents once all elements have bé&h (b).

established.Accordingly the defense of contributory negligence is unavailable to ; f ;
parents. First Bank Southeast Bentkowski, 138 Ws. 2d 283405N.W.2d 764(Ct. (2) (a) Except as prowded n pﬂo), any of the fOlIOWIng per

App. 1987). sonshas a claim foappropriate relief against a person who- per
An “act” under sub. (4) is a complete course of conduct. What distinguishefgrms a partial—birth abortion:

singleact from multiple acts is whether: 1) af@iént period of time separates the fth h ial-birth .

conduct;2) the conduct occurred at separate locations; and 3) tieedistinct difer- 1. If the person on whom a partial-birth abortion was per

enceinlzhe na_tu(;_e %f thledconduct.d In cases of inf1properhsexual contact, tlhéewy formedwas a mingrthe parent of the minor

sy g‘gg'“Nf&'vz‘j,a25g{‘1‘gg$),9??5?;-,’?“"“ or each act. N.EStrigel, 208 2. The father of the child aborted by the partial-birth abortion.
Unders. 938.34 (5) (a) assessing the damages to the victim is the first step in the(b) A person specified in pa(a) 1.or2. does not have a claim

court’sdetermination of restitution and determining the amount the juvenile is camd if f the followi Iv:

ble of paying is the second. Whichever amount is lower is the maximum amount erpar (a) if any of the following apply:

the court may order as restitution. Under sub. (2m) (a) courts are without authority 1. The person consented to performance of the partial-birth

to order that the “total damage” figure be converted to a civil judgment. Sub. (2 i

(a) allows only for the conversion of restitutioBtate vAnthony D.2006 WI App ortion.

218 296 Ws. 2d 771723 N.W 2d 77505-2644 2. The pregnancy of the woman on whom the partial-birth
The constitutional validity of parental liability statute&'Connor 55 MLR 584.  ghortionwas performed was thiesult of a sexual assault in viola

NOTE: See also the notes to s. 343.15, for patal responsibility for minor tion of 5.940.225 944.06 948.02 948.025 948.06 948.085 or

arvers. 948.09that was committed by the person.
895.037 Abortions on or for a minor without  parental (3) The relief available under suf2) shall include all of the
consent or judicial waiver. (1) DEFINITIONS. In this section: following:
(a) “Abortion” has the meaning given in48.375 (2) (a) (a) If the abortionwas performed in violation of 840.16
(c) “Emancipated minorhas the meaning given in48.375 damagesrising out of the performance of the partial—-bator
) (e) tion, including damages for personal injury and emotional and

(2) PenALTIES. (&) Any person who, in violation 0f43.375 psychologicaldistress. . .
(4), intentionally performs or induces an abortion on or for a minor (P) Exemplary damages equal to 3 times the cost of the partial—
whomthe person knows or has reason to know is not an emaréfth abortion.
patedminor may be required to forfeit not more than $10,000. (4) Subsection(2) applies even if the mother of the child

(b) Any person who intentionally violates48.375 (7) (epr aborted by the partial-birth abortion consented to the perfor

809.105(12) may be required to forfeit not more than $10,000manceof the partial-birth abortion.
; . ; History: 1997 a. 2192005 a. 277
(3) CiviL _RE_MEDIES' (a) A person who 'mem'ona"y V'_OIates A Neb%aska statute that provided that no partial birth abortion can be performed
5.48.375 (4)s liable to the minor on or for whom the abortion wasnlessit is necessary to save the life of the mother whosis l§adangered by a physi
performedor induced and to the mirisrparent, guardian and ﬁaldiggédﬁrghsésligﬂglrleslzsaog g%s;cig%loiggury is unconstitutional. StembeCar
!egal custodian for damag.es ar_lsmg out Of.th.e performance B?Hefede‘rai Partial-Birth Abortion Ban Act of 2003 is distinguishable f&ian-
inducemenof the abortion including, but not limited amages pergand is constitutional. GonzalesGarhart550 U.S. 124127 S. Ct. 1610167
for personal injury and emotional and psychological distress. L. Edf. 2d 48(12207)- o o i
(b) If a person who has beawarded damages under.a) 605?2%%21?16”0 s. 940.16 is enjoined und@arhart. Hope Clinic vRyan,249 F3d
proveshy clear and convincing evidence that thaation of s.
48.375(4) was willful, wanton or reckless, that person shall alsg95.04  Plaintiff in wrongful death action. (1) An action
be entitled to punitive damages. for wrongful death may be brought the personal representative
(c) A conviction under sul§2) (a)is not a condition precedentof the deceased person or by therson to whom the amount
to bringing an action, obtaining a judgmentotlecting that judg recoveredoelongs.
mentunder this subsection. (2) If the deceased leaves surviving a spouse or domestic part
(d) A person who recovers damages under(ppor (b) may nerunder chz70and minor children under 18 years of age with
alsorecoverreasonable attorney fees incurred in connection witthosesupport theleceased was legally cbed, the court before

the action, notwithstanding 814.04 (1) whomthe action is pending, or if no actionpiending, any court
(e) A contract is not a defense to an action under this subs@grecord, in recognition of the duty and responsibility of a parent
tion. to support minor children, shall determitie2 amount, if anyto

S L . e set aside for the protection of such children afersiderin
(f) Nothing in this subsection limits the common law rights ‘ﬁme age of such chilgren, the amount involved, the capacit?/ and
parentsguardians, legal custodians and minors. integrity of the surviving spouse or surviving domestic partner
_(4) ConripenTiALTY. The identity of a minor who is the sub anqany other facts or information it may have or receive saicth
ject of an action under this section and the identity of the r8inog 1o yntmay be impressed by creation of an appropriateitien

parents guardian and legajustodian shall be kept confidentialgyyor of such childreror otherwise protected as circumstances

nd may not iscl xcept to th rt, th rti t .
S e o oy o [ S T e 0

paperdiled in and all records of a court relating to an action und tamouna recel_\/(_ad aftt_er ded#f“on ofhccnftsollectlon. If there hall
this section shall identify theninor as “Jane Doe” and shall iden eno such surviving minor children, the amount recovered shal

tify her parents, guardian and legal custodian by initials oklly P€'on9 agqlf be paid to the jpousi_ or dct)mestlc p_artnert oftrt]he
hearingsrelating to an action under this section shall be held ceased,;ﬁ nolshpo_use Ocrj omes '8 tr;ar n;r _sqfrvwelz_;, OI e
chamberainless the minor demands a hearing in open court eased'éineal heirs as determined by&52.0% if no linea
herparents, guardian or legal custodian do not object. If a pud§girssurvive, to the deceassdirothers and sisters. If any such
hearingis not held, only the parties, their counsel, witnessess elative dies before judgment in the action, the relative next in
other persons requestbﬂ the Court’ or requested by a party angrdersha” be ent”{led to recover for the WI_’Oﬂgful _de&"N"BUI’VIV-_
approvedby the court, may be present. ing nonresident alien spouse or a nonresident alien dorpestic
History: 1991 a. 263 ner under ch770and minor children shall be entitledtteebene
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fits of this section. In cases subjéats.102.29this subsection _ A person who “feloniously and intentionally” kills ks her spouse is not a surviv

i ) i ;. ing spouse for purposes of sub. (2) and is treated as haedgceased the decedent.
shallapply only to thesurviving spouse’ or surviving domestic Stienbarthv. Johannesl44 Ws. 2d 159423 N.W2d 540(1988).

partner’Si_ntereSt in the amount_rec_overed. If the amount allocatepecyniaryinjury” under sub. (4) includes the loss of any benefit, including social
to any childunder this subsection is less than $10,00808.10 securitydisability benefits, that a plaintivould have received from the decedent.
may be applied. Every settlement in wrongful death cases Epfateof Holt v. State Farm]51 Ws. 2d 455444 N.W2d 453(Ct. App. 1989).

; f . This section is inapplicable in medical malpractice actions. There is no cause of
which the deceased leaves minor children undeyébﬁ’s of age actionin an adult child for the lossf society and companionship of a parent. Bzia

shall be void unless approved by a court@ford authorized t0 doszv. Zirneski,177 Ws. 2d 59501 N.W2d 828(Ct. App. 1993).
acthereunder The damage limitation under sub. (4) is inapplicable to medical malpractice
. actionsin which death resulted. Sub. (2) does not prevent a minor from bringing an
(3) If separate aCtIOI‘lS_ are brotht_ for the smgfu' actionfor a loss of companionship when malpractieases a paresteath, includ
death,they shall be consolidated on motion of any patipless  ingwhen the decedent is survived by a spouse. Jelifik Paul Fire & Casualty Ins.
suchconsolidation is so ffcted thata single judgment may be Co.182 Ws. 2d 1 512 N.W2d 764(1994).

; ; : Although only one parent was the named insured under an uninsured motorist
enteredprotecting all defendants and so thatisfaction of such insurancepolicy paying benefits for the wrongful death of the parents’ child, this sec

judgment shall extinguish all liability for the wrongful death, N@on requires paymentt the proceeds to both parents. Bruflg@rudential Property
action shall be permitted to proceed except that of the persoggd:zagijglty Insurance C@000 WI App 69233 Ws. 2d 523608 N.w2d 371

representative. . . - . .
. . Retroactiveincreases in the statutory damage limits were unconstitutional. Nei
(4) Judgmenfor damages for pecuniary injury from wrongfulman v American National Property & Casualty G100 Wi 83 236 Ws. 2d 41,

deathmay be awarded to any person entitled to bring a Wrongﬁ}ﬁ N.W.2d 160 99-2554 See also Schultz Watwick,2002 WI 125257 Ws. 2d

] . 653 N.W2d 266 00-0361
deathaction. Additional damages not to exceed $500,000 p]@'i'herule that one who claims subrogation rights, whether under the aegis of either

occurrencen the case of a deceased mjrmwi$350,000 PeBCCUF  legalor conventional subrogation, is barred from any recovery utilesasured is
rencein the case of a deceased adult, for loss of societgand madewhole is applicable in wrongfuleath actions. Yéngful death plaintfs are

. . . ntitledto be made whole for thdwsses, but not more than wholeo tiie extent that
panionshipmay be awarded to tlepouse, children or parents Oﬁvrongful death plaintifs receive a portion of damages for expenses they have not

thedeceased, or to the siblingsthe deceased, if the siblings werencurredafter having been made whole, they have been unjustly enriched. .Petta v
minorsat the time of the death. ABC Insurance Ca2005 WI 1§ 278 Ws. 2d 251692 N.W2d 639 03-0610
L. . Sub.(4) does not: 1) nullify the state constitutional right to have a jury assess dam
(5) If the personal representatibeings the action, the per agesunderart. 1, s. 5; 2) violate separation of powers principles by blurring the-bound
sona|representative may also recover the reasonable cost of mewlsbetweerjudicial and legislative branches; 3) violate constitutional equal protec

i i tiop guarantees; and 4) does not violate substantive due process. Meaiir2004
cal expensesfuneral expenses, including the reasonable cost|§' {0270 4 74585 Nwzd 866 0020072 Partially overruled on other

acemetery lot, grave marker and care of the lot. If a relative bringSinds. Bartholomew \Wisconsin Patients Compensatiound,2006 W1 91293
the action, the relative may recover such medical expensegs.2d 38717 N.w2d 26 04-2592 _ )
funeral expenses, including the cost of a cemetery lot, gra%vél'hejury award of noneconomic damages for pre—death claiamagly the claim

. the deceders’pre—death pain and fering, and the jury award for pre—deéths
markerand care of the lot, on behalf of himself or herself or of a society and companionship are governed by the cap set forth in the medical mal

personwho has paid or assumed liability for such expenses. practicestatutes, s. 893.55, and not the wrongful death statute, this section. Bartholo

(6) Wherethe wrongful death of a person creates a cause@}\’l";’a‘gﬁfggﬂfi'z‘sgg“e”ts Compensation Fu@06 Wi 91 293 Ws. 2d 38717

_actlonln favor of the deCEde'_SteState and also a cause O_f action Parentof minor children have separate claims for pre-death and post-death loss
in favor of a spouse, domestic partner under7att) or relatives of society and companionship, and damages are not cappbe wrongful-death
asprovided in this Sectionl Sudﬁpousey domestic panner rela |ITIt. HggartvaeauchaanOOB WI App 248297 Wis. 2d 70727 N.Ww2d 857

t!ves r_nay waive and saUSfy the esmtmuse of action in connec Under s. 895.01 (1) (0) and sub. (2), a wrongful death diaiesnot survive the

tion with or as part of a settlement and disgleanf the cause of deathof the claimant. In a non-medical malpractice wrongful death case,suirler

actionof the spouse, domestic partner relatives. (2), a new cause of action is availablehe next claimant in the statutory hierarchy
’ In a medical malpractice wrongful death case, eligible claimants under s. 6a&007

(7) Damagesfound by a juryin excess of the maximum not subject to a statutory hierarchy like claimants under sub. (2). Howezenedi
amountspecifiedin sub.(4) shall be reduced by the court to suclaal malpractice wrongful death case, adult children of the deceased are not listed as

; eligible claimantsand are therefore not eligible because of the exclusivity of s.
maximum. The aggregate of the damages covered by £ps. 655.007 as interpreted i€zapinski.Lornson v Siddiqui,2007 WI 92302 Wis. 2d

and(5) shall be diminished under&95.045if the deceased or per s19 735 N.w2d 55 05-2315

sonentitled to recover is found negligent. Becausehe legislature modified “children” with “minor” ia diferent subsection
History: 1971 c. 59Sup. Ct. Ordet67 Ws. 2d 585, 784 (1975),975 c. 94.91 of this section of the statute, the only reasonable interpretation of the legislature’

(3); 1975 c. 166199, 287, 421, 422 1979 c. 1661983 a. 3151985 a. 1301989a. unmodifieduse of the word “children” in sub. (4) is that the term includes both adult

307 1991 a. 3081997 a. 89290, 2009 a. 28276. andminor children. Pierce.\AmericanFamily Mutual Insurance Comparg007
Statutoryincreases in damage limitations recoverable in wrongful death actio App 152 303 Ws. 2d 726736 N.W2d 24706-1773

constitutechanges in substantive rights and not mere remedial changes. Bradiey hll? sfectilon dofe';s not Brovide fﬁr th%‘gc?vempf |¢3|9';eﬁita[jcﬁ by a partly 0r|1
Knutson 62 Wis. 2d 432215 N.W2d 369(1974). ehalfof a class of heirs. Despite the usthefplural “lineal heirs,” the statute clearly

A parent may maintain an action for loss of aid, comfort, sogietycompanion contemplateghat each relative will, in turn, have the right to bring an action for

/ o b ; " ! P ongfuldeath. The use of the plural “heirs” encompasses exactly the situation when
shipof an injured minor child on the condition that the parents’ cause of action-is co‘(fﬁ L y A A :
binedwith that of the child for the chils’personal injuriesShockley vPrier 66 Ws. 0 or more heirs in the same tier of succession in the statutory hierarchy bring a

wrongful death action togetherEstate of Lamers.\American Hardware Mutual
2d 394 225 N.W2d 495(1975). . _ InsuranceCo. 2008 WI App 165314 Ws. 2d 731761 N.W2d 38 07-2793
In an action for wrongful death by 2 children of the deceased, the (féifatiflire A surviving spouse cannot disclaim a wrongful death claim under s. 854.13 so as

to join 3 other siblings who would otherwise have been indispensable parties was§@lass ownership dhat claim to the deceasedineal heirs. Bowen.\American

fatalto the courts subject matter jurisdiction becausfidalvits submitted to the trial ;
courtindicated that the 3 siblings weneavailable. Kochel.\Hartford Accident & E?Tollj%ggsurance Compang012 WIApp 29 340 Ws. 2d 232811 N.W.2d 887

Indemnity Co.66 Ws. 2d 405225 N.W2d 604(1975). . Sub.(4) does not expand tidass of claimants who may recover loss of society
A judgment under sub. (2) means a final, not interlocufadgment. Collins.v  and companionship damages beyond those who may recover for wrongful death
Gee,82 Ws. 2d 376263 N.W2d 158(1978). undersubs. (1) and (2). Sub. (4) limits the availability of loss of society and cempan

Thetrial court in a wrongful death action should inform the jury of statdimija-  ionship damages to certain persons within the class of claimants entitled to bring
tionson recoveryif any. Peot vFerraro83 Wis. 2d 727266 N.W2d 586(1978).  wrongful death actionsBowen v American Family Insurance Compa@@12 WI
A posthumous illegitimate child may not maintain an action for the wrongful dea®p 29 340 Wis. 2d 232811 N.W.2d 887 11-0185 _ .
of the putative fatherRobinson vKolstad,84 Wis. 2d 579267 N.W2d 886(1978). The cause of action authorized under s. 895.03 applisto deaths caused in
This section does not require that proceeds be equally divided bepaeents.  Wisconsin. Howevetwisconsin courts must allow plairffto sue undeanother
Keithley v. Keithey 95 Wis. 2d 136289 N.2d 368(Ct. App. 1980). o pUDIG poicy AGaISt 16GoVeryNRer there 1 noause of acton under s
W:nunétl!“\ieggrrga[l\%gtsoF’:l(r:eoggtvuascozv(?r%ba%érlc,l\?eWn;éoélg?(rgggg)s for wrongful de 5.03and another staterongful death statute applies, the terms and limitations
ger. H L e : in s. 895.04 do not apply\aranka vWadena Insurance Compa@914 WI 28353
This section does not permit an estate to recoveits own behalf, damages for \yis 24 619 847 N.W2d 324 12-0320
thedecedens$ pecuniary loss. ®iss v Regent Properties, Ltt18 Ws. 2d 225346 “Surviving spouse” in sub. (2) does raitvays simply mean any living spouse of
N.W.2d 766 (1984). . . . thedeceased. A careful reading of sub. (2) makes it clear that the trial court, in an
Recoveryunder sub. (7) isarred by s. 895.045 if a decedsntegligence was  attemptto protect the children, must woflom the amount recovered by the spouse
greaterthan any individual tortfeas@a. Delvaux vVanden Langenbgr130 Ws.  whois chaged with the support of thainor children. In order to avoid an absurd,
2d A464, 387ESN-IV\{2d 75;11(1985)-(4) ol ¢ society and onshin is addi ';Jargeas%nat#]eesul_t cgt;aryftt(r)] the Iegislaggg ggrpodses t?f(t;)e wrongftil deda:h sltlat
spouses claim under sub. or loss of society and companionship is additiongés,under the uniquéacts of this case, s. .03 and sub. (2) are construed to allow
to a common law claim for loss of consortiyprior to the death of the deceased.the minor childrento recover even though the deceasegouse in the instant case
Kottkav. PPG Industries, Ind.30 Wis. 2d 499388 N.W2d 160(1986). is alive anddoes not recover any damages for the deceased hushaongful death.

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/102.29
http://docs.legis.wisconsin.gov/document/statutes/2013/807.10
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20770
http://docs.legis.wisconsin.gov/document/statutes/2013/895.04(4)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.04(4)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.04(5)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.045
http://docs.legis.wisconsin.gov/document/acts/1971/59
http://docs.legis.wisconsin.gov/document/acts/1975/94
http://docs.legis.wisconsin.gov/document/acts/1975/94,%20s.%2091
http://docs.legis.wisconsin.gov/document/acts/1975/94,%20s.%2091
http://docs.legis.wisconsin.gov/document/acts/1975/166
http://docs.legis.wisconsin.gov/document/acts/1975/199
http://docs.legis.wisconsin.gov/document/acts/1975/287
http://docs.legis.wisconsin.gov/document/acts/1975/421
http://docs.legis.wisconsin.gov/document/acts/1975/422
http://docs.legis.wisconsin.gov/document/acts/1979/166
http://docs.legis.wisconsin.gov/document/acts/1983/315
http://docs.legis.wisconsin.gov/document/acts/1985/130
http://docs.legis.wisconsin.gov/document/acts/1989/307
http://docs.legis.wisconsin.gov/document/acts/1989/307
http://docs.legis.wisconsin.gov/document/acts/1991/308
http://docs.legis.wisconsin.gov/document/acts/1997/89
http://docs.legis.wisconsin.gov/document/acts/1997/290
http://docs.legis.wisconsin.gov/document/acts/2009/28
http://docs.legis.wisconsin.gov/document/acts/2009/276
http://docs.legis.wisconsin.gov/document/courts/62%20Wis.%202d%20432
http://docs.legis.wisconsin.gov/document/courts/215%20N.W.2d%20369
http://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20394
http://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20394
http://docs.legis.wisconsin.gov/document/courts/225%20N.W.2d%20495
http://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20405
http://docs.legis.wisconsin.gov/document/courts/225%20N.W.2d%20604
http://docs.legis.wisconsin.gov/document/courts/82%20Wis.%202d%20376
http://docs.legis.wisconsin.gov/document/courts/263%20N.W.2d%20158
http://docs.legis.wisconsin.gov/document/courts/83%20Wis.%202d%20727
http://docs.legis.wisconsin.gov/document/courts/266%20N.W.2d%20586
http://docs.legis.wisconsin.gov/document/courts/84%20Wis.%202d%20579
http://docs.legis.wisconsin.gov/document/courts/267%20N.W.2d%20886
http://docs.legis.wisconsin.gov/document/courts/95%20Wis.%202d%20136
http://docs.legis.wisconsin.gov/document/courts/289%20N.W.2d%20368
http://docs.legis.wisconsin.gov/document/courts/97%20Wis.%202d%20260
http://docs.legis.wisconsin.gov/document/courts/294%20N.W.2d%20437
http://docs.legis.wisconsin.gov/document/courts/118%20Wis.%202d%20225
http://docs.legis.wisconsin.gov/document/courts/346%20N.W.2d%20766
http://docs.legis.wisconsin.gov/document/courts/346%20N.W.2d%20766
http://docs.legis.wisconsin.gov/document/courts/130%20Wis.%202d%20464
http://docs.legis.wisconsin.gov/document/courts/130%20Wis.%202d%20464
http://docs.legis.wisconsin.gov/document/courts/387%20N.W.2d%20751
http://docs.legis.wisconsin.gov/document/courts/130%20Wis.%202d%20499
http://docs.legis.wisconsin.gov/document/courts/388%20N.W.2d%20160
http://docs.legis.wisconsin.gov/document/courts/144%20Wis.%202d%20159
http://docs.legis.wisconsin.gov/document/courts/423%20N.W.2d%20540
http://docs.legis.wisconsin.gov/document/courts/151%20Wis.%202d%20455
http://docs.legis.wisconsin.gov/document/courts/444%20N.W.2d%20453
http://docs.legis.wisconsin.gov/document/courts/177%20Wis.%202d%2059
http://docs.legis.wisconsin.gov/document/courts/501%20N.W.2d%20828
http://docs.legis.wisconsin.gov/document/courts/182%20Wis.%202d%201
http://docs.legis.wisconsin.gov/document/courts/512%20N.W.2d%20764
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%2069
http://docs.legis.wisconsin.gov/document/courts/233%20Wis.%202d%20523
http://docs.legis.wisconsin.gov/document/courts/608%20N.W.2d%20371
http://docs.legis.wisconsin.gov/document/wicourtofappeals/99-2049
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%2083
http://docs.legis.wisconsin.gov/document/courts/236%20Wis.%202d%20411
http://docs.legis.wisconsin.gov/document/courts/613%20N.W.2d%20160
http://docs.legis.wisconsin.gov/document/wisupremecourt/99-2554
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20125
http://docs.legis.wisconsin.gov/document/courts/257%20Wis.%202d%2019
http://docs.legis.wisconsin.gov/document/courts/257%20Wis.%202d%2019
http://docs.legis.wisconsin.gov/document/courts/653%20N.W.2d%20266
http://docs.legis.wisconsin.gov/document/wisupremecourt/00-0361
http://docs.legis.wisconsin.gov/document/courts/2005%20WI%2018
http://docs.legis.wisconsin.gov/document/courts/278%20Wis.%202d%20251
http://docs.legis.wisconsin.gov/document/courts/692%20N.W.2d%20639
http://docs.legis.wisconsin.gov/document/wisupremecourt/03-0610
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20100
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20100
http://docs.legis.wisconsin.gov/document/courts/274%20Wis.%202d%2028
http://docs.legis.wisconsin.gov/document/courts/682%20N.W.2d%20866
http://docs.legis.wisconsin.gov/document/wisupremecourt/00-0072
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%2091
http://docs.legis.wisconsin.gov/document/courts/293%20Wis.%202d%2038
http://docs.legis.wisconsin.gov/document/courts/293%20Wis.%202d%2038
http://docs.legis.wisconsin.gov/document/courts/717%20N.W.2d%2026
http://docs.legis.wisconsin.gov/document/wisupremecourt/04-2592
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%2091
http://docs.legis.wisconsin.gov/document/courts/293%20Wis.%202d%2038
http://docs.legis.wisconsin.gov/document/courts/717%20N.W.2d%20216
http://docs.legis.wisconsin.gov/document/courts/717%20N.W.2d%20216
http://docs.legis.wisconsin.gov/document/wisupremecourt/04-2592
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20248
http://docs.legis.wisconsin.gov/document/courts/297%20Wis.%202d%2070
http://docs.legis.wisconsin.gov/document/courts/727%20N.W.2d%20857
http://docs.legis.wisconsin.gov/document/wicourtofappeals/04-3252
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%2092
http://docs.legis.wisconsin.gov/document/courts/302%20Wis.%202d%20519
http://docs.legis.wisconsin.gov/document/courts/302%20Wis.%202d%20519
http://docs.legis.wisconsin.gov/document/courts/735%20N.W.2d%2055
http://docs.legis.wisconsin.gov/document/wisupremecourt/05-2315
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20152
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20152
http://docs.legis.wisconsin.gov/document/courts/303%20Wis.%202d%20726
http://docs.legis.wisconsin.gov/document/courts/736%20N.W.2d%20247
http://docs.legis.wisconsin.gov/document/wicourtofappeals/06-1773
http://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20165
http://docs.legis.wisconsin.gov/document/courts/314%20Wis.%202d%20731
http://docs.legis.wisconsin.gov/document/courts/761%20N.W.2d%2038
http://docs.legis.wisconsin.gov/document/wicourtofappeals/07-2793
http://docs.legis.wisconsin.gov/document/courts/2012%20WI%20App%2029
http://docs.legis.wisconsin.gov/document/courts/340%20Wis.%202d%20232
http://docs.legis.wisconsin.gov/document/courts/811%20N.W.2d%20887
http://docs.legis.wisconsin.gov/document/wicourtofappeals/11-0185
http://docs.legis.wisconsin.gov/document/courts/2012%20WI%20App%2029
http://docs.legis.wisconsin.gov/document/courts/2012%20WI%20App%2029
http://docs.legis.wisconsin.gov/document/courts/340%20Wis.%202d%20232
http://docs.legis.wisconsin.gov/document/courts/811%20N.W.2d%20887
http://docs.legis.wisconsin.gov/document/wicourtofappeals/11-0185
http://docs.legis.wisconsin.gov/document/courts/2014%20WI%2028
http://docs.legis.wisconsin.gov/document/courts/353%20Wis.%202d%20619
http://docs.legis.wisconsin.gov/document/courts/353%20Wis.%202d%20619
http://docs.legis.wisconsin.gov/document/courts/847%20N.W.2d%20324
http://docs.legis.wisconsin.gov/document/wisupremecourt/12-0320

895.04 DAMAGES, LIABILITY, MISCELLANEOUS COURTUpdated 13-14Wis. Stats. Database 6

PROVISIONS
Forcev. American Family Mutual Insurance Compg2@14 WI82__ Wis. 2d ___, Nominal damages may support a punitive damage award in an action for inten
850N.W.2d 866 12-2402 tional trespass. A grossly excesspunishment violates due process. Whether-puni
There may not be separate recovery for both an estate and its beneficiaries. ti¥g|Hamages violate due process depends on: 1) the reprehensttiigyconduct;
v. City of Milwaukee,746 F2d 1205(1984). 2) the disparity between the harmfewéd andhe punitive damages awarded; and

19) thedifference between the award and other civil or criminal penalties authorized

Expandingand limiting damages for pecuniary injury due to wrongful deatl Bt imposed. Jacque Bteenbeg Homes 209 Ws. 2d 605563 N.W2d 154(1997),

Schoone 1972 WBB No. 4. ~1028
Causeof actionby parents sustained for loss of society and companionship of ChﬁéA circuit court entering default judgment on a punitive damages claim must make
tortiouslyinjured. 1976 WLR 641. inquiry beyond the complaint to determine the merits of the claim and the amount to
beawarded. Apex Electronics CorpGee217 Ws. 2d 378571 N.W2d 23(1998),

895.043 Punitive damages. (1) DEerFINITIONS. In this see 97-0353 o ,
tion: Therequirement under sub. (3) that the defendant actrfiimtentional disregard

of the rights of the plainfif necessitates that thiefendant act with a purpose to disre
(a) “Defendant” means the party against whom punitive-dargerdthe plaintif’s rights or be aware that his or her conduct is substantially certain
agesare sought to result in the plaintffs rights being disregarded. The act or course of conduct must
g gnt. be deliberate and must actually disregard the rights of the pfaintibther it bea

(b) “Double damages” means those court awards made undg to safetyhealth or life, a property right, or some other right. There is no require

o : ; entof intent to injureor cause harm. &ther v Mitsubishi Heavy Industries
a statute providing for twice, 2 times or double the amount of da erica.Inc. 2005 WI 26 279 Ws. 2d 6 694 N.W2d 320 01-0724

agessufiered by the injured party A defendang conduct giving rise to punitive damages need not be diredteel at

“ SAFEEFY i itiv,apecificplaintiff seeking punitive damages in order to recover under the statige. W
(c) “Plaintif” means the party seeking to recover punltlV%herv. Mitsubishi Heavy Industries America, Ir?005 WI 26 279 Ws. 2d 6 694

damages. N.W.2d 320 01-0724

(¢) “Treble damages’ means those cawerds made under , S (3 edues eyisence ofeer malcous conduet o tenions) dvegard of
a statute providing for 3 times or treble the amount of damaggSos 758 N.w2d 20507-2621 ) ’

sufferedby the injured party Sub.(3) sets the bar for the kind of evidence required to support a punitive damage

. . awardand does not expand the categofgases where punitive damages may be
(2) Score. This section does not apply &vards of double ;yarded.in cases in which punitivdamages are barred in the first instance, the stan

damage®r treble damages, or tiee award of exemplary damagesiard for conduct under sub. (3) doegcome into play Groshek vTrewin, 2010 WI
underss.46.90 (9) (ajnd(b), 51.30 (9) 51.61 (7) 55.043 (9m) 51 325 Ws. 2d 250784 N.W2d 163 08-0787

Courts apply a six—factor test to determwleethera punitive damages award is
(a) and (b), 103.96 (2) 134.93 (5) 146.84 (1) (b)and (bm),  excessivel) the grievousness of the acky;the degree of malicious intent; 3)
153.76252.14 (4)252.15 (8) (3)610.70 (7) ()943.245 (2)and  whetherthe award bears a reasonable relationship to the award of compensatory dam
(3) and943.51 (2)and(3) ages4) the potential damage that might have been cdustt acts; 5) the ratio of
' ’ L . . theaward to civil or criminal penalties that could be imposed for comparable miscon
(3) StanDARD oFcoNbucT. The plaintif may receive punitive duct;and 6) the wealth dhe wrongdoer Courts are called upon to analyze only those

damages’f evidence is submitted Showing that tbefendant factorswhich are most relevat the case. The most important indicium of the rea
ted lici v t d th lainfifor i intenti | di sonablenessf a punitive damages award is the degree of reprehensibilttyeof
actedmaliciously towar € plaintiior in an intentuonal dISFE  defendantsonduct. Kimble vLand Concepts, In€014 WI 21 353 Ws. 2d 377

gardof the rights of the plainfif 845N.W.2d 39511-1514
. . . . Thedue process clause does not permit a jury to base an award of punitive damages
(4) ProceDURE. If the _p_Ia|nt|f establishes a prima facie casg;, part upon its desire to punish the defendant for harming persons who are not before
for the allowance of punitive damages: thecourt. Howeverevidence of actual harm to nonparties can hegiatov that the

P . . conductthat harmed the plaintilso posed a substantial risk to the general public,
(@) The plaintif may introduce evidence of theealth of a ;54 5o was particularly reprehensible. Toeprocess clause requires state courts

defendantand to provide assurance that juries are seeking simply to determine reprehensibility and

. . . . . not also to punish for harm caused to strangers. Philip Morris UBAliams, 784
(b) The judge shall submit tie jury a special verdict as t0(; 57g31 127 5. Ct. 1057166 L. Ed. 2d 94¢2007).

punitive damages oif the case i¢ried to the court, the judge shall The availability of punitive damages depends on the charaétéve particular

issuea special verdict as to punitive damages. conductcommitted rather than on titfeeory of liability propounded by the plairftif
Therecovery of punitive damages requiteat something must be shown over and
(5) APPLICATION OF JOINT AND SEVERALLIABILITY. The ruleof  abovethe mere breachf duty for which compensatory damages can be giverx Uni

joint and several liability does not apply to punitive damages. fied Catholic Schools of Beaver Dam Education Associatidsniversal Card Ser
. . vicesCorp.34 F Supp. 2d 714(1999).
(6) LIMITATION ON DAMAGES. Punitive damages received by The Future of Punitive Damages. SPECIAL ISSUE: 1998 WLR No. 1.

the plaintiff may notexceed twice the amount of any compensa

tory damages recovered by the plaingf $200,000, whichever 895.044 Damages for maintaining certain claims and

is greater This subsection does not apply to a pldirstifeking counterclaims. (1) A party or a partys attorney may be liable
punitive damages from a defendant whose actions undef3ub.for costs and fees under this section for commencing, using, or
includedthe operation of a vehiclecluding a motor vehicle as continuingan action, special proceeding, counterclaim, defense,
definedunder s340.01 (35) a snowmobile as defined under crosscomplaint, or appeal to which any of the following applies:
340.01(58a) an all-terrain vehicle as defined unde840.01 (@) The action, special proceeding, counterclaim, defense,
(29), a tility terrain vehicle as defined unde23.33 (1) (ng)and crosscomplaint, or appeal was commenced, used, or continued in
aboat as defined under30.50 (2) while under the influence of badfaith, solely for purposes of harassing or maliciously injuring
anintoxicant to a degree that rendered the defendant incapablamdther.

safeoperation of the vehicle. In this subsection, “intoxicant” has (p) The party or the party'attorney knewor should have
the meaning given in 30.50 (4e) known, that the action, speciptoceeding, counterclaim, defense,
History: 1995 a. 171997 a. 711999 a. 792005 a. 15%. 71; Stats. 2005 s. crosscomplaint, or appeal was without any reasonable basis in

895.043;2005 a. 388%.216, 2009 a. 2742011 a. 2 208 2013 a. 166.77. X .
NOTE: The first 3 cases noted below werdecided prior to the adoption of law or equity and could not be supported by a good éagihment

5.895.85 [now s. 895.043]. for an extension, modification, or reversal of existing. law

Punitive damages may be awarded in prodiietsility cases. Judicial controls (2) Upon either partys motion made at any time during the

overpunitive damage awards are establishednd®n vFordMotor Co.97 Ws. 2d ; : ; +
260, 294 N.W2d 437(1980). proceedingor upon judgment, i court finds, upon clear and eon

Guidelinesfor submission of punitive damages issues to the jury in a produd&NCiNg evidence, that sull) (a)or (b) applies to an action or spe
liability case are discussed. altér v Cessna Aircraft Cal21 Ws. 2d 221358  cial proceedingcommenced or continued by a plaifhif a coun
N.W.2d 816 (Ct. App. 1984). terclaim, defense, or cross complaint commenced, used, or

In awarding punitive damages, the factors to be considered are: 1) the grievou: i .
of the wrongdoés acts; 2) the degree of malicious intent; 3) the potential damage ?ﬁaeﬁtmuedby a defendant, the court:

might have been caused by the acts; and 4) the defendaility to pay An award (&) May, if the party served with the motion withdraws, or
is excessive if it inflicts a punishment or burden that is disproportionate to thveO'%Gppropriatelycorrects the action special proceedingunter
doing. That a judge provided a means for the defenieavoid paying the punitive . ’ PV .
damagesawarded did not rendéne award invalid. Gianoli.\Pfleiderey209 Wis. claim, d,efense' .or.cross complaint W'th'n 21 days after serwcg of
2d 509 563 N.W2d 562(Ct. App. 1997)95-2867 themotion, or within such other period as the court may prescribe,
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PROVISIONS

awardto the party making the motion, as damages, the actual célstsinjured party has the right to recover damagesdd'so, the
incurredby the party as a result of the action, special proceedirfigct finder shall determine whatercentage of the total causal
counterclaim,defense, or cross complaint, including the actuaésponsibilityfor the injury resulted from the contributory negli
reasonableattorney fees the party incurred, including feegenceof the injured person, what percentage resulted from the
incurredin any dispute over the application of this section. Idefectivecondition of theproduct, and what percentage resulted
determiningwhether to award, and the appropriate amaint from the contributory negligence of any other person.

damagesinder this paragraph, the court shall take into consider (1) |f the injured partys percentage of total causal responsibil
ationthetimely withdrawal or correction made by the party servag, for the injury is greater than the percentage resulting frem
with the motion. defective condition of the product, the injured party may not,
(b) Shall, if a withdrawal or correction under p@) is not basedon the defect in the product, recover damages from the
timely made, award to the party making the motion, as damagesnufacturerdistributor seller or anyother person responsible
theactual costs incurred by the party as a result of the action, sfoe placing the product in the stream of commerce.
cial proceeding, counterclaim, defense, or cross complaint, (c) |f the injured party percentage of total causal responsibil
including the actual reasonable attorney fees the party incurrgg, for the injury is equal to dess than the percentage resulting
includingfees incurred in any dispute over the application of thigm the defective condition of the product, the injured party may

section. . recoverbutthe damages recovered by the injured party shall be
(3) If a party makes a motion under s(&), a copy of that diminishedby the percentage attributed to that injured party
motionand a notice of the date of the hearing on that metia d) If multiple defendants are alleged to be responsible for the

be served on any party who is not represented by counsel onlyfy¥active condition of the product, and the injured partynat
personalservice or by sending the motion to the party by Fegigarredirom recovery under pdb), the fact finder shall determine
teredmail. _ o the percentagef causal responsibility of each product defendant
(4) If an award under this sectienafirmed upon appeal, the for the defective condition of the product. The judge shall then
appellatecourt shall, upon completicsf the appeal, remand themultiply that percentage of causal responsibility of each product
actionto the trial court to award damagestmpensate the suc defendantfor the defective condition of the product by the-per
cessfulparty for the actual reasonable attorney fees the pag@ntageof causal responsibility for the injury to the person attrib
incurredin the appeal. utedto the defective product. The result of that multiplication is
(5) If the appellate court finds that siil) (a)or (b) applies the individual product defendastpercentage of responsibility
to an appeal, the appellate court shall, upon completion of tflee the damages to the injured par#y product defendant whose
appealremand the action to the trial court to award damagesrasponsibilityfor the damages to the injured party is 51 percent or
compensat¢he successful party for all the actual reasonable attanoreof the total responsibility for the damages to the injured party
neyfees the party incurred in the appeal. An appeal is subjecidgointly and severally liable for all of the damages to the injured
this subsection in its entirety if any element necessary to succeedlty The responsibility of a product defendant whose responsi
onthe appeal is supported solely by aguanent that is described bility for the damages to the injured party is less than 51 percent
undersub.(1) (a)or (b). of the total responsibility for the damages to the injured party is
(6) Thecosts and fees awarded under s(@®y.(4), and(5) limited to that product defendastpercentagef responsibility for
may be assessed fully against ity bringing the action, specialthe damages to the injured party
proceedinggcross complaint, defense, counterclaim, or appeal or (e) If the injured partys not barred from recovery under par
the attorney representirtige party or both, jointly and severally (b), the fact that the injured parsytausal responsibility for the
or may be assessed so that the party and the attorney each pajig is greater than an individual product defendamtsponsi
portion of the costs and fees. bility for the damages to the injured party does not bar the injured
(7) This sectiondoes not apply to criminal actions or civilfor party from recovering from that individual product defendant.
feiture actions. Subsectiq®) does not apply to appeals under (f) Thissubsection does not apply to actions based on-negli
809.107809.3Q or974.050r to appeals of criminal or civibrfei-  genceor a breach of warranty

ture actions. History: 1971 c. 471993 a. 4861995 a. 172005 a. 1552011 a. 2
History: 2011 a. 2 Cross—reference: See s891.44for conclusive presumption that child under 7
cannotbe guilty of contributory negligence.
895.045 Contributory neg”gence_ (1) COMPARATIVE Ordinary negligence can beompared with negligence founded upon the safe—

. A . placestatute, and in making the comparison, a violation of the statute is not to-be con
NEGLIGENCE. Contributory negligence doest bar recovery in an siderednecessarily as contributing more than the common-law contribuégty

action by any person or the persenlegal representative to gence. flt is Inot prejudiciﬁl error to not ?au atte_nti?n t? thdedint stagdaer?e gife(éare
; inQ i N i a safe—place case when appropriate jury instructions are used. Law v

recoverdamages for negligence resulting in death or in injury @evelopm%m Corpis Ws. de3"40‘173 Ao 196(1970)
Persomr propertyn‘ that ne_g"gence was not _greater than the neg Adoptingthe doctrine of pure comparative negligence is a legislative msfter
ligenceof the person against whoracovery is sought, but any centv. Pabst Brewing Cal7 Ws. 2d 120177 N.\W2d 513(1970).
damagesallowed shall be diminished in the proportion to the Thereis n? Itljist(ijnction betwee?ctive ang passive] negligence as to responshibility

i i ina. injury or full indemnity to gortfeasor whose negligence was passive. Pachowitz
amountof negligence alriouled 10 the pereO FeoOYel g, e & Sbutoan Srshorom S5 W, 24 4502 15 51079

. . For the purpose of applying the comparative negligence statute, both the causes of

negligenceof each person found to be causally negligent. TRgionfor medical expenses atabs of consortium are derivative. The causal aegli
liability of each person found to be causally negligent whose pesnceof the injured spouse baps limits the recovery of the claiming spouse pursuant
centageof causal negligence is less than 51% is limited to the pgthe termsf the statute. White \tunder66 Wis. 2d 563225 N.W2d 442(1975).

; ; v he contributory negligence of the plaifit§pectator in viewing an auto race was
centagenf the total causal neghgence attributed to that person. nAt greater than defendants’ negligence as a mafttawv when the plaintifdid not

personfound to be causallyegligent whose percentage of causadalizethat watching from a curve would be more dangerous than sitting in the grand
negligence is 51% or more shall be jointly and severally liable fgsandwas not aware that tires wolg into the spectator area, there was no warning
the damages allowed of potential dangers, and she was watching thealasely immediately prior to the
: i . . accident. Kaiser v Cook,67 Wis. 2d 460227 N.W2d 50(1975).
(2) ConcertepAcTION. Notwithstanding sulfl), if 2 or more Thetrial courts denial of a motion by 2 employee—defendants to direct the jury to
partiesact in accordance with a common sche_m@lan, those considerthe employes negligence iits special verdict, even though the empl&yer

; ini f ; liability extended only to workers compensation, was an.e@onnaw. West Shore
partiesare jointly and severally liable for all damagesulting Equipment68 Wis. 2d 42 227 N.W2d 660(1975).

from that action, except as provided ir885.043 (5) Thetrial courts instruction to the jury not to compute all of the damages the plain
(3) ProbucT LIABILITY. (@) In an action by any person tdiff sufered, but only that portionaused by the defendatiegligence, was erro

P : neous. This section requires the jury to find 10@¥¢he plaintif's damages, which
recoverdamages for Injuries CaUSbyl a defective prOdUCt basedarethen reduced by themount of contributory negligence. NimmePurtell,69

ona claim of strict liability the fact finder shall first determiife  wis. 2d 21 230 N.\W2d 258(1975).
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PROVISIONS
Conductconstituting implied or tacit assumption of risk is not a bar to an actianonplan to purchase alcohol was not also a comssbeme or plan to engage in the
for negligence. Polsky. Levine,73 Wis. 2d 547263 N.W2d 204(1976). actof driving that caused the injunRichards vBadger Mutual Insuranc006 WI
A minor injured duringgmployment cannot be clgad with contributory negli ~ App 255 297 Ws. 2d 699727 N.W2d 69 05-2796 )
gencewhen the employment is in violation of child labor lawisdale v Hasslinger Sub.(2) applies only after a judge or jumas determined, under applicable-sub
79 Wis. 2d 194255 N.w2d 314(1977). stantivelaw, that more than one tortfeasor is liable in some measure to the plaintif

Whenthe courtgranted judgment notwithstanding the verdict regarding 2 ef sepUb-(2) plays no role inletermining whether a given defendant may be held liable
eral defendants found causaliegligent, and the percentage of negligence realld® the plaintif. Danks v Stock Building Supplyinc.2007 WI App 8298 Ws. 2d
catedaffected damages but not liabilitthe plaintifs should have been given the 348 727 N.W2d 846 05-2679 . R
option of a proportional reduction of the judgment or a new trial. Cha@eneral Sub.(2) is the codification of the common law concerted action theory of liability
Motors Corp.80 Ws. 2d 91 258 N.W2d 680(1977). Thereare 3 factual predicates necessary to proving concerted action: 1) there must

If a court can findis matter of law that a party is causally negligent, contrary to tl ﬁ ag e;)gglécg oorntascclﬁ gr?qr:f}rrne|gﬁamaﬂﬁeﬁhaecﬁgﬁoﬁﬁ?ﬁ%{gﬁgg&%@ :;1hn3utu
jury’s answerand the jury attributesome degree of comparative negligence to th y ag % “o 51 P t b tual act tted in furth f
party, the court should change the causal negligence answer and permit the jpCmimon scheme gian; 2) there must be mutual acts committed in furtherance o

) p latcommon scheme or plan that are tortious acts; and 3) the tortious acts that are
comparisorto stand. Ollinger:Grall, 80 Ws. 2d 213258 N.W2d 693(1977). undertakerto accomplish the common scheme or plan must be the acts that result in

Whenblowing snow obstructed a drivervision, but the driver did not reduce P
speedand a parked truck on the highway “loomed up” out of the stendriver was ﬂf_‘\,“\“,_%%essﬁ'%girg%’gBadger Mutual Insurancapo8 Wi 52 309 Ws. 2d 541749

causallynegligent as matter of lawNelson vTravelers Ins. CaB0 Wis. 2d 272259 Proportioning comparative negligence — problahtheory and special verdict

N.W.2d 48 (1977). h ¢
The“emegency doctrine” relieves a person for liability for his actions when th;?rmulatlon. Alken, 53 MLR 293.

personis faced with a sudden ergency he or she did not create. The “rescue rule” romdefect ti_cggse to %%mparanve fault — Rethinking some product liability
applieseven though the action of the rescuer is deliberate and taken after some (GACEP!S-Twerski, 60 MLR 297. )
ning and consideration. Rescuers will not be absolved of all negligence if theirT he problem of the insolvent contributavlyse, 60 MLR 891.
actionsare unreasonable under the circumstances. @oAtsderson80 Ws. 2d Punitive damage recovery in products liability cases. Ghiardi and Kiré%er
525,259 N.W2d 672(1977). MLR 1 (1981).

Thenegligence of a tortfeasor dismissed from a lawsuit on summary judgment a¥he concepts of “defective condition” and “unreasonably dangerous” in products
beingless or equally negligent as the plairtdn be considered by the jury in appor liability law. Swartz, 66 MLR 280 (1983).
tioning the total causal negligence of the remaining parties. GrbdiswestSpeed Seatbelt negligence: The ambivalenidtbnsin rules. McChrystal. 68 MLR 539
ways,Inc.81 Wis. 2d 129260 N.W2d 36(1977). (1985).

Negligenceper se arising out of a breach of a safety statuteb@apmpared with Secondcollision law — Wsconsin. Ghiardi. 69 MLR 1 (1985).
commonlaw negligence. Locicera interpace Cor®83 Wis. 2d 876266 N.w2d Comparative Negligence inf@¢onsin. Horowitz, WBB Jan. 1981.

423(1978). Jipararve
Contributorynegligence, if proved, is a defense in a strict liability case. Austin v PIeynnff S fallurg tOAWef“ a safety beltoders, WBB July1985.
Ford Motor Co.,86 Ws. 2d 628273 N.W2d 233(1979). Strict products liability in Wsconsin. 1977 WLR 227.

In a safe place case, comparatiegligence instructions need not direct the jury, Wi?:cobns:ilgggﬂodified, Modified Comparative Negligence LavKircher Ws.
to consider the defendastigher duty of care. BronsBischof, 89 Wis. 2d 80277 aw. Feb. : )
N.W.2d 854 (1979). Enforceable Exculpatory Agreements. Pendletoris. YWaw Nov. 1997.

A motorist injuredwhile fleeing the police was, as matter of lawore negligent . Wisconsin'sComparative Negligence Statute: Applying It to Products Liability
thanthe pursuing dicer. Brunettev. Employers Mutual Liability Insurance Cto7 ~ CasesBrought under a Strict Liability ThearyPless. . Law Aug. 1998.
Wis. 2d 361 320 N.W2d 43(Ct. App. 1982).

Failureto give the jury an emgency instruction was reversible errdespite the  895.046 Remedies against manufacturers, distribu -

plaintiff’s violation of several safety statutes. When an gemey instruction is _
appropriates discussed. @stfall v Kottke,110 Ws. 2d 86328 N.W2d 481(1983). tors, sellers, and promoters of products. (19) LEGISLA

“Seatbelt negligence” and “passive negligence” are distinguished. Jury instrddVE .F”}‘D'NGS AND 'NTENT- The |egi5|€iFUfe finds that it is in the
tionsregarding seat belts are recommended. A method for apportioning damaggstiblic interest to clarify product liability lawgenerally and the

seatbelt negligence cases is adopted. Folegity of West Allis,113 Wis. 2d 475 icati i i i iabilit\fi
335 N W2d 894(1983). application of the risk contribution theory of liabilityfirst

A bus driver who told anltyear—old thahe could not ride the school bus the nextannounced)y the Wsconsin Supreme C_I(_)urt (_DOllInS v Eli L'"y
day, but did not inform either the school or the clsl@arents, was propedgund  Company116 Ws. 2d166(1984), specificallyin order to return
93%liable for injuries sustained by the boy whiing his bicycle to school the next tort [aw to itshistorical, common law roots. This return both-pro
gg‘é'(g_e%p‘f 2"9“§§§‘_' Service Casualty Insurance Tb5 Ws. 2d 631340 N.wd tectsthe rights of citizens to pursue legitimated timely claims
Recoveryunder s.895.04 (7) is barred by this sectiom dfeceders negligence  Of injury resulting from defective products, and assures that busi
vvasgzrgitgr ggl '\?wzjgd;\éifti%lstgrtfea@r Delvaux vVanden Langenbgr130 nessesnay conduct activitiem this state without fear of being
's. 2d 464 ; (1986). . L suedfor indefinite claims of harm from products which businesses
A negligent tortfeasor has the right to indemnity fronindentional joint tortfea I
sor. A Pierringer release of the intentional tortfeasor absolved the negligent tortfed1ay NEVer have manufactured, distributed, sold, or prom(_)ted,
Sor (lzlgéné;wg v Threshermes’Mutual Insurance Cd31 Ws. 2d 123388 N.w2d  which were made and sold decades ago. The legislature finds that
Punitiveaamages may not lbecovered when actual damages are unavailable dﬁ%e ap]P|I(3tatIOH_ OEI-?ISK Conmuﬁlon;ggwe;gglée Igggscarbonate
to this section. Gicker v Marcus 142 Ws. 2d 425418 N.W2d 818(1988). anufacturersn Thomas vMallet, 285 Ws. 2d 236(2005),was
This section is inapplicable to the equitable resolution of a subrogation dispudd) Impr0perly_ _expansive app_llcathn ohe risk Contl’_lbutlon
IveRsvt. Cootpertoollswt? Ws% %r? 91335’5‘1 N-ng 24t7(<f3tt-hApp- 1?95)- i theory of liability announced inCollins, and thatapplication
etroactiveapplication O e amenament o IS section was uncenstl H : : H :
tional. Matthies vPositive Safety Manufacturing C2001 W1 82244 Ws. 2d 720 %lsedsubstantlal questions of deprivation of due process, equal
628 N.W.2d 842 99-0431 _ - ~ protection,and right to jury trial under the federal anis@onsin
. Tp]e 199bS anéenctimer)\t of sub. (1) ?r?go% Ti/tv ?’g”'ﬁ ;g Sglctzgrggg%tzlgaﬂl{}vyz?jctlorﬁonstitutions. Thelegislature finds that this section protects the
833 08oa10 ~ o fecessanes, 1244 Ws. ' right to a remedy found iarticle |, section 9of the Wsconsin
Only a tortfeasor found to be 51% or more causally negligent may be jointly afGidnstitution,by preserving the narrow and limited application of

severallyliable for a plaintif’s total damages. That a plaihtias no negligence does i i i iabili i
ot alter that rute. Thomas Bickier 5002 W apo 208258 We. 24 304 654 therisk contribution theory of liability announced @ollins.

N.W.2d 248 01-2006 (1r) DeriNiTIONS. In this section:

Whenthe plaintif’s negligence was greater than any injsrareither the plainfif # i " i i
nor the plaintif’s spouse could recoveBpearing vNational Iron Co770 F2d 87 (a) Claimant” means person Seekmg damages or Ot.her relief
(1985). for injury or harm to a person or property caused by or arising from

TheDue Process Clause of the 14th Amendment prohibits a state from imposénproduct, or a person amhose behalf a claim for such damages
agrossly excessivpunishment on a tortfeasofhe degree of reprehensibility of the or other relief is asserted
conductithe disparity between the harm or potential harriesed by the plaintifand N . . .
the pLImitive damdage award, %Ind tha‘eﬁénctfa betweenbthe ren(]jedydandrgher civii  (b) “Relevant production period” means the time period dur
penaltiesmposed in comparable cases are factors to be considered. Thepoost i ifi P
tantfactor is the degree of reprehensibili§trenke vHogner2005 WI App 194287 mg which the SpeCIfIC product that a.”egedly causethanants
Wis. 2d 135704 N.W2d 309 03-2527 injury or harm was manufactured, distributedld, or promoted.

Whena trial court finds that a small claims plaifisfactual damages exceed the (2) AppLIcABILITY. This section applies to all acticindaw or
statutoryaward limit of$5,000, the court should apply any reduction for comparative _ ‘" L . ) b
negligenceo thedamages found before applying the statutory limit. Bryhaink, €duity,whenever filed or accrued, in which a claimant alleges that

ZOgGgV(IZ/)\pp Jloa_2f94tws. %(tih347718 N.VIVZd Jl|2, 05—10t3t2i ton bty the manufacturerdistributor seller or promoter of a product is

ub.(2) is a codification of the common-law rule @mcerted—-action liability dis | ini : ;
cussedand not a new cause of actioBoncerted-action liability attaches when 2 or"at!Ie for an injury or har.m to a person Or. propemcludlng .
morepersons commit a tortious actdoncert. Even if an agreement exists, if thaﬁ?tlo[’ls based on allegatlons tha!t the d.eSIgn, manlllfaCtU're, dis
agreememiisoes nft_n_dlrectly relaéf tﬁ) the tortious conductd t?at caused tge thiery tribution, sale, or promation of, or instructions or warnings about,
agreements insuficient to satisfy the agreement required for concerted action. ; .

planamong 3 people to purchase alcohol for an underage drinker who later caé&{OdUCt caused or C(,)nmbUte_d toa personal |rl1]ury.0r harm to a
injury driving while intoxicated did not constitute a concerted action when the cofd€rsonor property a private nuisance, or a public nuisance, and
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PROVISIONS
to all related otindependent claims, including unjust enrichmentnadequateinstructions or warnings. A product contains a
restitution,or indemnification. manufacturingdefect if the product departs from fgtended

NOTE: The U.S. Seventh Ciguit Court of Appeals in Gibson v American Cya  design even though all possible care was exercisedhin
namid Co. et al, Case No10-3814 held that the Wisconsin state constitutions  manufacturef the product. A product is defective in design if the
due—process guarantee mhibits retroactive application of this section. . :

3) R E t foreseeableisks of harm posed by the product could have been

(3) REMEDY WITH SPECIFICPRODUCTIDENTIFICATION. EXCEptas o cedor avoided by the adoption of a reasonable alternative
providedin sub.(4), the manufacturedistributor seller or pro- yei0n by themanufacturer and the omission of the alternative
moterof a product may be helthble in an action under sul?)  jogion renders the product not reasonablfe. A product is
only if the claimant proves, in addition to any other elemenfgto tivehecausef inadequate instructions or warnings only if
requiredto prove his or her claim, that the manufactuliéstribu: oo ¢, reseeable risks of harm posed by the product could have
tor, seller or promoter of a product manufactured, distributegheenrequced or avoided by the provision of reasonable instruc
sold, or promoted the specific product alleged to have caused i o \varnings by the manufacturer and the omission of the
claimantsinjury or harm. instructionsor warnings renders the product not reasonably safe.

(4) REMEDY WITHOUT SPECIFICPRODUCTIDENTIFICATION. Sub (b) Th . .
. . . at the defective condition rendered the product unrea
jectto sub(5), if a claimant cannot metite burden of proof under sonablydangerous to persons or property

sub. (3), the manufacturedistributor seller or promoter of a . ", ) ;
productmay be held liable for aaction under sul§2) only if all (c) That the defective condition existed at tinee the product
of the following apply: left the control of the manufacturer

(a) The claimant proves all of the following: (d) That the product reached the usecamsumer without sub

1. That no other lawful process exists for ti@mant to seek stantialchange in the _condltlor_l n which it was sold. . ,
any redress from any other person for the injury or harm. (e) That the defective condition was a cause of the claisant

2. That the claimant has $efed an injury oharm that can damages. .
be caused onlpy a manufactured product chemically and physi (2) LIABILITY OF SELLERORDISTRIBUTOR. (@) A seller or dis

cally identical to the specifiproduct that allegedly caused theributor of a product is not liable based on a claim of strict liability
claimant'sinjury or harm. to a claimant unless the manufacturer would be liable under sub.

3. That the manufacturedistributor seller or promoter of a (1) and any of_the following applies: )
productmanufactured, distributed, sold, momoted a complete 1. The claimant proves by a preponderance of the evidence
integratedproduct, in the form used by the claimantto which thatthe seller or distributor has contractually assuworeglof the
the claimant was exposed, and that meets all of the following crifd@nufacturer’siuties to manufacture, design, or provide warn

ria: ingsor instructions with respect to the product.
a. Is chemically and physically identical to the specific prod 2. The claimant proves by a preponderance of the evidence
uctthat allegedly caused the claimaritijury or harm. that neither the manufacturer nor its insurer is subject to service

b. Was manufactured, distributed, sold, or promoted in tif Process within this state. _
geographicrnarket where thmjury or harm is a”eged to have 3. A (_:OUI‘t determ|nes that the claimant W0u|d .be unable to
occurredduringthe time period in which the specific product thagnforcea judgment against the manufacturer or its insurer
allegedlycaused the claimastinjury or harm was manufactured, (b) The court shall dismiss a product seller or distributor as a
distributed,sold, or promoted. defendantbased on pafa) 2.if the manufacturer or its insurer

c. Was distributed or sold without labeling or any distinctivéubmitsitself to the jurisdiction of the court in which the sisit
characteristithat identified the manufacturatistributor seller ~ pending.
or promoter (3) Derenses. (a) If the defendant proves by clear and-con

(b) The action names, as defendants, those manufacturer¥iging evidence that at the time of the injury the claimant was
aproduct who collectively manufactured at least 80 percent of #irderthe influence of any controlled substaeceontrolled sub
productssold in this state during the relevant production period Igjanceanalog to the extent prohibited unde846.63 (1) (a)or
all manufacturers of the product in existedcging the relevant hadan alcohol concentration, as defined i840.01 (1v) of 0.08
production period that arechemically identical to the specific Or more, there shall be a rebuttable presumption that the clasmant’
productthat allegedly caused the claimaritijury or harm. intoxicationor drug use was the cause of his or her injury

(5) LIMITATION ON LIABILITY. No manufacturerdistributor (b) Evidence that the product, at the time of sale, complied in
seller,or promoter of a product is liable under s if more than Materialrespects withelevant standards, conditions, or specifica
25 years have passed between the date that the manufatisirertions adopted or approved by a federal or state law or agency shall
tributor, seller or promoter ofa product last manufactured, -dis createa rebuttable presumption that the product is not defective.
tributed,sold, or promoted the specific product chemically identi (c) The damages for which a manufactusetley or distribu
cal to the specific produdhat allegedly caused the claimant’ tor would otherwise be liable shall be reduced by the percentage
injury and the date that the claimantause of action accrued. of causal responsibility for the claimatiarm attributable to the

(6) APPORTIONMENTOF LIABILITY. |f more than one manufac claimant'smisuse, alteration, or modification of the product.
turer, distributor seller or promoter of a product is found liable for  (d) The court shall dismiss the claimardiction under this sec
the claimant$ injury or harm under sub§) and(5), the court tion if the damage was caused by an inherent characteristic of the
shallapportion liability among those manufacturers, distributorproductthat would be recognized by an ordinary person with ordi
sellers,and promoters, but that liabilishall be several and notnary knowledge common to the community that uses or consumes

joint. the product.
History: 2011 a. 22013 a. 20 I . . .
Wisconsin Is Open for Business or Business Just as UBhalPractical Eécts (e) A seIIer. or distributor of ,aro,dUCt Is not |,|ab|e toa C|a|man.t
and Implications 02011 Wisconsin Act 2 Irgens. 2012 WLR 1245, for damages if the seller or distributor receives the product in a

sealedcontainer and has no reasonable opportunity to test or

895.047 Product liability . (1) LIABILITY OFMANUFACTURER. inspectthe product. This paragrages not apply if the seller or
In an action for damages caused by a manufactured product bassidibutormay be liable under suf®) (a) 2.or 3.
ona claim of strict liabilitya manufacturer is liable to a claimant  (4) SuBSEQUENTREMEDIAL MEASURES. In an action for dam
if the claimant establishes all of the followinga preponderance agescaused by a manufactured product baseddaim of strict
of the evidence: liability, evidence of remedial measures taken subsequent to the

(a) That the product is defective because it contains a manufsaleof the product is not admissible for the purpose of showing a
turing defect, is defective in design, or is defective because manufacturingdefect in the product, a defect in the desigthef
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product,or a need for a warning or instruction. This subsectiataimedto be the truéacts. The notice may also state the sources,

doesnot prohibitthe admission of such evidence to show a reasahany from which the true facts may be ascertained with definite

ablealternative design that existed at the time when the prodaessand certainty The firstissue published after the expiration
wassold. of one week from the receipt of such notstell be within a rea

(5) TiMe LmiT. In any action under this section, a defendag@nabletime for correction. ® the extent that the true facts are,
is not liable to a claimant for damages if the product alleged Y reasonablaliligence, ascertainable with definiteness and
have caused the damage was manufactured 15 years or galnty,on_ly a retraction shall constitute a correction; otherwise
beforethe claim accrues, unless the manufacturer makes-a & publication of the libeled persanstatement of the true facts,
cific representation that throduct will last for a period beyond r’so much thereof as shall not be libelouamstherscurrilous,

. . - I. otherwise improper for publication, published as the libeled
15 years. This subsection does not apply to an action baged ﬁ@rson’sstatementshall constitute a correction within the mean
claim for damages caused by a latent disease.

) ‘ . ing of this section. A correction, timely published, without eom
(6) INaPPLICABILITY. This section does nalpply to actions ment,in a position and type as prominent as the alleged $iball

basedon a claim of negligence or breach of warranty constitutea defensegainst the recovery of any damages except
History: 20a.2 . o _ actualdamages, as well as being competent and material in miti

20/-1\1[?lew Era: Products Liability in Wconsin. Edwards & Ozlap. i/ Law July gation of a_l(_:tualdamages to the extent the correction published
Wisconsinls Open for Business or Business Just as UsitaPractical Bects  00€sS0 mitigate them.

and Implications 02011 Wisconsin Act 2 Irgens. 2012 WLR 1245. History: 1993 a. 486

Onewho contributes a nondefamatory photograph of the plaiotd newspaper
895.048 Recovery by auto or motorboat owner  limited. to accompany a defamatory article is not liable absent knowledge or control of the

; : : : article. Westby v Madison Newspapers, I8l Wis. 2d 1 259 N.W2d 691(1977).
The owner of a motor vehicle or motorboahich, while bemg A newscaster did not act with knowledge of falsity or wétkless disregard for

operateddy the spouse or minor child of such ownedamaged thetruth by broadcasting that the plaiftiad been chaed with a crime when the
asthe result of amccident involving another vehicle or boat, mayewscastewas told by a deputy sherihat chages would bdiled. Prahl vBro-

not recover from the owner or operator of such other vehicle Bmle98 Ws. 2d 130295 N.wzd 768(Ct. App. 1980).

; : ; contract printer had no reason to know of libel and was erttitlsgmmary judg
boatfor such damages, if the negligence of such spouse or mipdk? Maynard v Port Publications, IN@8 Ws. 2d 555297 N.W2d 500(1980).

child exceeds thiab_f the _OperatOF of S_UCh other vehicle or bO_a * Sub.(2) applies to non—-media defendants, but relates only to libelous publications
In the event that it is judicially determined that a spouse or mineprint media, not broadcast media. Huckdas. Schlitz Brewing CA00 Wis. 2d
operatorof the motor vehicle or motorboat is found to be guilty 672 302 N.W2d 68(Ct. App. 1981).

0, i i i i Thetrial court properly dismissed a defamation claim based on a letter by a medical
|GSSthan 50% of the causal negligence '”VO'W?‘*” accident, di{ectorchaging that a foundation conducted a sham nonprofit operation thiece
thenin that event the owner of the motor vehicle or motorboggtectorestablished the defense of truth. Fields Foundation, L@hnstensen03

involved shall be entitled to recover in accordance with the cowis. 2d 465309 N.w2d 125(Ct. App. 1981).

tributory negligence principles as laid down ir895.045 For the “Public figure” is defined. Constitutional protections of the nemedia and an
individual defamer are discussed. Dennitertz,106 Ws. 2d 636318 N.w2d 141

purpose®f recovery of damages liye owner under 895.048 1982).
andfor this purpose onlythe negligence of the spouse or minor  former legislator who had gained notoriety within the district while fis@fnd
operatorshall be |mputed to the owner who was allegedly defamed in a radio broadcast within the district was a “public fig

ure” for purposes of a defamation action. Lewi€oursolle Broadcasting27 Ws.

. 2d 105 377 N.W2d 166(1985).

895.‘049 Recovery by .a person _WhO fails I.[O use pro A computer bulletiboard is not a periodical and not subject to sub. () Inthe
tective headgear while operating certain motor Cards,Inc. v. Fuschetto]93 Wis. 2d 429535 N.W2d 11 (Ct. App. 1995).
vehicles. Notwithstanding s395.045 failure by a person who  If a defamation plaintifis a public figurethere must be proof of actual malice.
operatesor isa passenger on a utility terrain vehicle, as deﬁned'(l}'hp deliberate choice of one interpretationaofiumber of possible interpretations

1 . _ oesnot create a jury issue of actual malice. The selective destruction by a defendant
s.23.33 (1) (ng)a motorcycle, as defined in310.01 (32)an all of materials likely to beelevant to defamation litigation allows an inference that the

terrainvehicle, as defined in 840.01 (2g) or a snowmobile, as materialswould have provided evidence of actual malice, but the inference is of little
defined in 5340.01(58a) on or of a highway to use protective weightwhen uncontroverted testimony makes the malice assertion a remote possibil

hwa ty. Torgerson vJournal/Sentinel, In@10 Ws, 2d524 563 N.W2d 472(1997),
headgeashall not reduce recovery for injuries or damages by tG& 1goa oo oS ° (1997)

personor the persos’legal representative in any civil action. This For purposesf libel law a “public figure” who must prove malice includes & per
sectiondoes not app|y to any person required to wear protecti%‘”ho by being drawn into or interjecting himself or herself into a public centro
versybecomes a public figure for a limited purpdmause of involvement in the
headgeaunder s23.33 (3g)or 347.485 (1) particular controversy“Public figure” status can be created without purposeful or
History: 2003 a. 1482011 a. 208 voluntaryconduct by the individual involved. ErdmanrS¥Broadcasting of Green
Whenthis section applies to prohibit a reduction of damages, it necessarily aBay, Inc.229 Ws. 2d 156599 N.W2d 1(Ct. App. 1999)98-2660
precludesa persors failureto wear a helmet from being considered a form of negli A “public dispute” is not simply a matter of interest to the public. It must be a real
gence. Hardy v Hoeferle, 2007 WI App 264306 Ws. 2d 513743 N.W2d 843  dispute,the outcome of which fdcts the general public in an appreciable .way
06-2861 Essentiallyprivate concerns do not becomgblic controversies because they attract
attention;the disputes ramifications must be felt by persomso are not direct partic
P : H : ipants. Maguire v Journal Sentinel, InQ000 WI App 4 232 Ws. 2d 236 605
895.05 Damages in actions for libel. (1) Theproprietoy 305, 88397_3675 pp
publisher.editor writer or reporter upon any newspaper publishedin defamation cases, circuit courts should ordinarily decide a pending motion to
in this state shall not be liable in any civil action for libel for thdismissfor failure to state a claim befosanctioning a party for refusing to disclose
i iOni H iydi information that would identifptherwise—anonymous members of agamization.
publicationin such newspaperf a true and fair report of any judi B2 FXEC S 4606 Wi 1{)% 294 s, 2d 187718 NW2d 673 0420377
cial, legislative or other public 6€ial proceeding authorized by ~Thesub. (2) notice requiremeapplies to only libel in print. SchultzSykes2001
law or of any public statement, speeclywsment or debate in the Wi App 255 248 Ws. 2d 746638 N.w2d 604 00-0915

i i i Actual malice requires that an allegedly defamatory statement be made with
course of such proceedlng'hls section shall not be construed tc?(nowledgethat it was false or with reckless disregard of whether it was false or not.

exemptany such proprietppublishey editor writer or reporter  acyyal maiice does not mean badent, ill-will, or animus. Repeated publication
from liability for any libelous matter contained in any headline @f a statement after being informed that the statement was false doesstittite
headinggo any such report, do libelous remarks or commentsactual malice so long as the speaker believes it to be true. Actual malice cannot be

. . . _-inferred from the choice of oneational interpretation of a speech over another
addedor interpolated in any such report or made and publish§ghonoov. Action Wisconsin, INc2008WI 56,309 Ws. 2d 704750 N.W2d 739

concerningthe same, which remarks or comments were n@-0396 i o o o
utteredby the person libeled or spoken concerning the persoﬁ'hereare two kinds of public figures: public figures for all purposes and public fig

. B . resfor a limited purpose. Like publicfafials, public figures for all purposes must
libeledin the course of such proceeding by some other perso'ﬁroveaetual malice in all circumstances. Limited purpose public figures, on the other

(2) Beforeany civil action shall be commenced on account dfind,are otherwise private individuals who have a role in a specific public eontro

i i # : i indi Vversy. Limited purpose public figures arequired to prove actual malice only when
anyllbelous pUbllcatlon In any newspaparagazine or peI’IOdI theirrole in the controversy is “more than trivial or tangential” and the defamation

cal, the libeled person shall first give those alletietle responsi  is germane to their participation he controversyBiskupic v Cicero,2008 W1 App
ble or liable for the publication a reasonable opportunity to correqf, 313 Ws. 2d 225756 N.w2d 649 07-2314 ' o
thelibelous mater Such opportunity shal be oy notice i IhepHinl e b s fr ) puposes when e s ot ny
Wn.t'ng specifying the article and the statements therein which é‘?ﬁ/ersysurrounding these events continued well after the ternfioé@nded; the
claimedto be false and defamatory and a statement of what gntiff remainedn the news after leavingfafe as a result of new developments in
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thevarious inquiries into his fi€ial conduct;and he had a connection with another  (b) “Wagerer” means any person who, by playing at any game
Qgg'ﬁ%g&%f&g?f‘fﬁi Biskupic.\Cicero,2008 Wi App 17,318 Ws. 2d 225 o by yetting or wagering on any game, election, horse or other

In general, the destruction of notes allows an inference thaptes would have race,ball playing, cock fighting, fight, sport or pastime or on the

providedevidence of actual malice. Howeythis rule is not absolute. Inthiase, jssueor event thereof, or on any future Contingent or unknown
becausehe plaintif had not shown any way the destroyed notes might show act ’

malice,the destruction of the notes did not create a mafadalal dispute preventing “Btcurrenceor result in respect to anythinvghatevey shall have
summaryjudgment. Biskupic vCicero,2008 W1 App 17, 313 Wis. 2d 225756 put up, staked or deposited apsoperty with any stakeholder or
N.W.2d 649 07-2314 i

Sub.(2) provides that an opportunity to correct libelous matter “shall be givenng?gd pershon, 0; shall havest and delivered any property to any
notice in writing specifying the article and the statements therein which are clai inner thereof.
to be false and defamatory and a statement of what are claimed to be the true facts(2) (a) A wagerer maywithin 3 months after putting up, stak
The optional provision:“The notice may also state the sources, if &ioyn which i ; y
thetrue facts may be ascertained with definiteness and ceftaiogs not nullify the Ing or dep03|t|ng property with a stakeholder or 3rd person, sue
requirementhat the notice contain a statement of what are claioke the true facts. for and recovethe property from the stakeholder or 3rd person
Oncea claimant has been found to not meet the notice requirertengstion cannot  whetherthe property has been lost or won or whether it has been

berevived by again attempting to comply with the notice provisions. DeBrask - ;
QuadGraphics, Inc2009 W1 App 23316 Ws. 2d 386763 N.W2d 219 07-2031 adeliveredover by the stakeholder or 3rd person to the winner

Theelements of a defamatory communication area fi)se statement; 2) commu  (b) A wagerer maywithin 6 months after angelivery by the
Bi3) the sommunication is LMprieged and o defamattast . tends to parm. egereror thestakeholder of the property put up, staked or depos
one'sreputation so as to lower him or her in the estimation of the community orit§d, Sue for and recover the property from the winner thereof if
deterthird persons from associating or dealing with him or fiégre statement that the property has been delivered over to the winner
is the subject of a defamation action need not be a difectaion, but may also be
an implication. €rry v Journal Broadcasorporation2013 W1 App 130351 Wis. (3) If the wagerer does not Sfm'_ and recover th_e property
2d 479 840 N.W2d 255 12-1682 which was put up, staked or deposited, within the time specified

In a defamation action brought by a private figure against a media defendant, F 3
plaintiff has the burden of proving that the speatssue is false; this requirement lﬁlmjerSUb'(l)’ any other person main the persors' behalf and

is imposed in order to avoid the chillingfet that would be antithetical to the 1st the persors name, sue for a;nd recover t.he property for the use and
amendment'protection of true speech on matters of public concmy v Journal  benefitof the wagerées family or heirs, in case of thveagerels

BroadcasiCorporation 2013 WI App 130351 Ws. 2d 479840 N.W2d 255 death. The suit may be brought agaimstd property recovered

Publishersprivileges and liabilities regarding libel are discussed. GeRplert from any of the fOHOW'ng: ) ) )
Welch, Inc.418 U.S. 323 (a) The stakeholder or a 3rd persothi¢ property is still held

A public figure who suemiedia companies for libel may inquire into the editorial ithi ;
processesf those responsible when proof of “actual malice” is required for recovert))/y the stakeholder or 3rd person, within 6 months after the putting

Herbertv. Lando,441 U.S. 1531979). up, staking or depositing of the property
The “public figure” principle in libel cases is discusseWolston v Reades (b) The winner of the propertwithin one year from the deliv

DigestAssn., Inc443 U.S. 1571979). ;
If wire service accounts of a judgeemarks are substantially accurate, a defamaery of the property to the winner

tion suit by the judge is barred under sub. (1). Simonsunited Press Intern., Inc.  (4) This section does not apply to any property thgvds

5°2F,\-/|_S’Ufp- 2221198,03:[) | Law and Mgonsin Distinction Between Media ang i€ 10 be played, bet or wagered under 8820569 or under
Nonmoata Defendants. Magure. 5004 Wik 101 o 0 oween Mediaand stateor federal laws relatingp the conduct of gaming on Indian
Defamation law of Wconsin. Brody65 MLR 505 (1982). lands.

The“public interest or concern” test: Have we resurrected a standarshthatl History: 1993 a. 174486, 1995 a. 2251997 a. 2735.
haveremained in the graveyard? 70 MLR 647 (1987).

. ) o 895.057 Action against judicial officer for loss caused
895.052 Defamation by radio and television. The owner by misconduct. Any judicial oficer who causet be brought
licenseeor operator of a visual or sound radio broadcasting statipna court over which the judicial fider presides any action or
or network of stations, and the agents or employees of any sughceedingupon a claim placed in the judiciafiokr’'s hands as
owner licensee or operatoshall not be liable in damages for anyagent or attorney for collecticshallbe liable in a civil action to
defamatorystatement published or uttered in, or as a para ofthe person againsthom such action or proceeding was brought

visual or sound broadcast bycaandidate for political éte in  for the full amount of damages and costs recovered on such claim.
thoseinstances in which, under the acts of congress or the rulesistory: 1993 a. 485

andregulations of the federabmmunications commission, the

broadcastingtation or network is prohibited from censoring th895.06 Recovery of divisible personalty . When personal

script of the broadcast. propertyis divisible and owned by tenants in common ané
tenantin common shall claim anklold possession of more than

895.055 Gaming contracts void. (1) All promises, agree thetenants share oproportion thereof his or her cotenant, after

ments,notes bills, bonds, or other contracts, mortgages, conveghakinga demand in writing, may sue for and recover the eoten

ancesor other securities, where the whole or any phthe con  ant'sshare or the valudereof. The court may direct the juify

siderationof the promise, agreement, note, bill, bond, mortgagescessaryin any such action to find what specific articles or what

conveyancer other security shall be for money or other valuablshareor interest belongs to the respective partiegl the court

thing whatsoever won or lost, laid or staked, or betted apon shall enter up judgment in form for one or both of tharties

any game of any kind or under any name whatsqexebyany againstthe otheraccording to the verdict.

meanspr upon any race, fight, sport or pastime, or any wager History: 1993 a. 486

for the repayment of money or other thing of value, lent or ) ) )

advancedt the time and for the purpose, of any game, jplety 895.065 Radioactive waste emergencies. (1) DEFINI-

or wager or of being laid, staked, bettedwagered thereon shall TIONS. In this section:

be void. (a) “Association” means a relationship in which one person

(2) This section does not apply to contracts of insurance magt@ntrols,is controlled byor is under common control with another
in good faith for the security or indemnity of the party insured.person.

(3) This section does not apply to any promise, agreement, (b) “Company” means any partnership, joint—steoknpany
note, bill, bond, mortgage, conveyance or other security thathsisinesgrust or oganized group of persons, whether incerpo
permittedunder chs562t0569 or under state dederal laws relat ratedor not, andany person acting as a recejenstee or other
ing to the conduct of gaming on Indian lands. liquidator of a partnership, joint—stock compaiwsiness trust or

History: 1993 a. 1741995 a. 2251997 a. 27 organizedgroupof persons. “Company” does not include a state
A Puerto Rican judgment based on a gambling debt was entitled to full faith ayel|ocal governmental bod

creditin Wisconsin. Conquistador Hotel CorpFortino,99 Wis. 2d 16298 N.w2d “g " y . L

236(Ct. App. 1980). (c) “Control” means to possess, directly or indirectlye

] ) powerto direct or cause the direction of the management and poli
895.056 Recovery of money wagered. (1) Inthis section: ciesof a companywhether that power is exercised through one or
(a) “Property” means any mongyroperty or thing in action. moreintermediary companies, or alone, or in conjunction with, or

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20117
http://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20225
http://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20649
http://docs.legis.wisconsin.gov/document/wicourtofappeals/07-2314
http://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20117
http://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20225
http://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20649
http://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20649
http://docs.legis.wisconsin.gov/document/wicourtofappeals/07-2314
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%2023
http://docs.legis.wisconsin.gov/document/courts/316%20Wis.%202d%20386
http://docs.legis.wisconsin.gov/document/courts/763%20N.W.2d%20219
http://docs.legis.wisconsin.gov/document/wicourtofappeals/07-2931
http://docs.legis.wisconsin.gov/document/courts/2013%20WI%20App%20130
http://docs.legis.wisconsin.gov/document/courts/351%20Wis.%202d%20479
http://docs.legis.wisconsin.gov/document/courts/351%20Wis.%202d%20479
http://docs.legis.wisconsin.gov/document/courts/840%20N.W.2d%20255
http://docs.legis.wisconsin.gov/document/wicourtofappeals/12-1682
http://docs.legis.wisconsin.gov/document/courts/2013%20WI%20App%20130
http://docs.legis.wisconsin.gov/document/courts/351%20Wis.%202d%20479
http://docs.legis.wisconsin.gov/document/courts/840%20N.W.2d%20255
http://docs.legis.wisconsin.gov/document/wicourtofappeals/12-1682
http://docs.legis.wisconsin.gov/document/courts/418%20U.S.%20323
http://docs.legis.wisconsin.gov/document/courts/441%20U.S.%20153
http://docs.legis.wisconsin.gov/document/courts/443%20U.S.%20157
http://docs.legis.wisconsin.gov/document/courts/500%20F.%20Supp.%201261
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20562
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20569
http://docs.legis.wisconsin.gov/document/acts/1993/174
http://docs.legis.wisconsin.gov/document/acts/1995/225
http://docs.legis.wisconsin.gov/document/acts/1997/27
http://docs.legis.wisconsin.gov/document/courts/99%20Wis.%202d%2016
http://docs.legis.wisconsin.gov/document/courts/298%20N.W.2d%20236
http://docs.legis.wisconsin.gov/document/courts/298%20N.W.2d%20236
http://docs.legis.wisconsin.gov/document/statutes/2013/895.056(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20562
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20569
http://docs.legis.wisconsin.gov/document/acts/1993/174
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/acts/1995/225
http://docs.legis.wisconsin.gov/document/acts/1997/27
http://docs.legis.wisconsin.gov/document/acts/1997/35
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/acts/1993/486

895.065 DAMAGES, LIABILITY, MISCELLANEOUS COURUDpdated 13-14Wis. Stats. Database 12
PROVISIONS

by an agreement with, any other compamd whether that power 2. The harm could reasonably have resulted from the nuclear

is established through a majority or minority ownership or votirigcident.

of securities, common directorefficers, stockholders, voting  (b) A defendant imnaction brought under suf2) may rebut

trusts, holdingtrusts, diliated companies, contract or by anythe presumption under pgg) by proving that:

otherdirect olrl_indi[je_ct rr:eans_. d“_Conltrol"l incluggs OfWI?ithd 1. The defendant is not a responsible party; or

ing or controlling, directly or indirectlyat least 5% of theoting : I

powerin the election of directors of a compariZontrol” has the not ﬁé\;;hfegzgmn ;g?;n::gutl?e%effgnﬂst%% ?1¥J§|ngliﬁ?;ircjlgﬁltc_ient could

samemeaning ashe terms “controlled by” and “under common S ) ) .
control with”. (4) Court AawARD. In issuing anyfinal order in any action

broughtunder this section in which the plaifigirevails, thecourt
€hallaward to the plaintifthe cost of the suit, including reason
ableattorney and expert witness fees, and the damages sustained

(d) “Ememency provider” means any person who provid
emergencycare or facilities and includes ergency manage

ment. ) . by the plaintif.
(e) “Harm” means: (5) ConsTRuUCTION. This section may not be deemed to have
1. Damage to property any effect upon the liability ofiny person for any harm caused by
2. Personal physical injuriliness or death, including mentalanyincident which is not a nuclear incident.

anguishor emotional harm attendant tbe personal physical History: 1985 a. 291989 a. 311989 a. 56.259, 1993 a.27, 1995 a. 227247,
injury, illness or death. 1999a. 9 2009 a. 4%s.153t0 156, Stats. 2009 s. 895.065.

4. Economic loss. 895.07 Claims against contractors and suppliers.

5. Environmental pollution, as defined ir2€9.01 (4) (1) DeriNnimions. In this section:

6. Expenses incurred by an egencyprovider in preparing (a) “Action” means a civil action or an arbitration under ch.
for and responding to a nuclgacident that are not reimbursed788,
unders.292.11 (7) or that are not paid by another state under a (b) “Association” means a homeowregassociation, condo
mutualaid agreement or by a gift or grant. minium association under 03.02 (1m) unit ownets associa

() “Nuclear incident” means any sudden or nonsudden releéis®, or a nonprofit corporation created to own and operate por
of ionizing radiation, as defined unde254.31 (3g)from radie  tionsof aplanned community that may assess unit owners for the
activewaste being stored diisposed of in a waste repository orccostsincurred in the performance thfe associatios’obligations.
transported. “Nuclear incident” does not include any release of (¢) “Claim” means a request or demand to remedy a construc
radiationfrom radioactive waste being transported under routiién defect caused by a contractor or supplier related to the con

operations. structionor remodeling of a dwelling.
(9) “Person” means any individual or companPerson” (d) “Claimant” means the owngenant, or lesseaf a dwelt
includesthe federal government. ing, or an association, who has standing to sue a contractor-or sup
(h) “Radioactive waste” means radioactive waste, as defingléer regarding a construction defect.
in 5.293.25 (1) (b)and radioactive defense waste. (e) “Construction defect,” in those casgben the contractor
(i) “Responsible party” means any perstascribed under sub. or supplier has provided a warranty to a consymeans the defi
(3)(a) 1. atod. nition of “defect” in the warrantyln all other cases, “construction

() “Routine operationsieans the operation of transportatiof€f€ct’ means a deficiency itne construction or remodeling of
equipmenin a manner that is not subject to the requirements fdFAWelling that results from any of the following:
immediatenotice of incidents undet9 USC 1801to 1811 or 1. Defective material.
noticeof dischage under s292.11 (2). 2. Miolation of applicable codes.

(k) “Waste repositorytneans any system used or intended to 3. Failure to follow accepted trade standards for workmanlike
be used to dispose of or store radioactive waste uigéfSC construction.
10101t0 10226 including but not limited to a permanent disposal (f) “Consumer” means a person who enters into a written or
system,interim storage system, monitored retrievablerage oral contract with a contractor to construct or remodel a dwelling.

agefacility and a test and evaluation facility ~~oral contract with a consumer to construct@model a dwelling.
(2) LiasiLiTy. All responSIble partles are StrICtl_y |I<_':lb|e, jOIntly (h) “Dwe”ing" meansany premises or portion of a premises
andseverally for any harm caused by a nuclear incident. thatis used as Bome or a place of residence and that part of the

(3) ReBUTTABLE PRESUMPTION. (&) In any action brought lot or site on which the dwelling is situated thadévoted to resi
undersub.(2) to recover damages for harm claimed to be causedntialuse. “Dwelling” includes other existing structures on the
by a nuclear incident, it is presumed that the nuclear incident vasnediate residential premises such as driveways, sidewalks,
acause of the harm if the plairitifroduces evidence to the courtswimming pools, terraces, patios, fences, porches, garages, and
sufficientto enable a reasonable person to find all of the felloknasements.

Ing: (i) “Remodel” means to alter or reconstruct a dwelling.

1. The defendant is any of the following: “Remodel” does not include maintenance or repair work.

a. A person who is in any way responsible for the design, con (j) “Serve” or “service” means personal service or delivsry
struction,operation or monitoring dhe waste repository or trans certified mail, return receipt requested, to the last-known address
portationequipment from which the radiation was released in tloé the addressee.
nuclearincident. (k) “Supplier” means a person that manufactures or provides

b. A person who owns the wastpository or transportation windows or doors for a dwelling.
equipmentirom which the radiation was releasedhe nuclear (L) “Working day” means any dagxcept Saturdaysunday
incident. andholidays designated in 230.35 (4) (a)

c. A person who produces, possesses, controls or owns radio(2) NOTICE AND OPPORTUNITY TO REPAIR. (a) Before com
active waste stored or disposed of in the waste repository or trangncingan action against a contractor or supplier regarding a
portationequipment from which the radiation was released in tl®nstructiondefect, a claimant shall do all of the following:

nuclearincident. 1. No later than 90 working days before commendhmey
d. A person who has an association vaitty person described action, deliver written notice to the contractor containing a
undersubd.1. a.toc. descriptionof the claim in sufcient detail to explain the nature of
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thealleged defect and a descriptiortleé evidence that the claim  (f) Upon receipt of a claimarstrejection and theeasongor
antknows or possesses, including expegorts, that substanti the rejection, the contractor shaWithin 5 working days after
atesthe nature and cause of the alleged construction defect. receivingthe rejection, serve the claimant a written supplemental

2. Provide the contractor or supplier with the opportunity teffer to repair or to remedy the construction defect or serve on the
repair or to remedy the alleged construction defect. claimantwritten notice that no additionalfef will be made.

(b) Within 15 working days after the claimant serves notice of (9) If the claimant rejects the supplementéofmade by the
claim under par(a), or within 25 working days if the contractorcontractorunder par(f) to remedy the construction defect or to
makesa claim for contribution from a supplier under s(i).(a) ~ Settlethe claim by monetary payment or a combination of each,
eachcontractor that has received the notice of claim shall servethe claimant shall serve written notice of the claimangjection
the claimant any of the following: on the contractor within 15 working days after receipt of the sup

1. A written ofer to repair or remedy the construction defedtlementabffer. The notice shall includie reasons for the claim
atno cost to the claimant. Thef@fshall include a description of ant's rejection of the contractty supplemental settlementent
any additional construction necesstryemedy the construction If the claimant believes the contrac¢sosupplemental settlement

defectand a timetable for the completion of the construction. offer is unreasonable, the claimant shall set forth the reasons why
the claimant believes the supplemental settlenoffist is unrea

2. A wrl‘Ften ofer t‘? settlg the claim *?y monetary pa_yment'sonable. If the contractor decling® make a supplementalfer,
3. A written ofer including a combination of repairs andy; if the claimant rejects the supplementdéofthe claimant may
monetarypayment. bring an action against the contractor tiee claim described in the
4. A written statement that the contractor rejects the claimetice of claim without further notice.
The contractor shall state the written response to the claim the (h) If a claimant accepts anyfef made under this subsection,

reasonfor rejecting the claim and include a comprehensivg,jihe contractor or supplier does not proceed to repair or remedy

descriptionof all evidence the contracténows or poSsesses, he construction defect under the terms of therobr within the
including expertreports, that substantiates the reason for rejecting,qeq upon timetable, the claimant nbaiyg an action against
theclaim. The contractor shall also include in the written respor}?%e :

he clai | fof . ; i contractor or supplier for the claim described in the notice of
to the claim any settlementfef received from a supplier claim without further notice.

5. A proposal for inspection of the dwelling under. & (i) If a claimant accepts a contrac¢topffer to repair a con

(c) If a proposal for inspection is made under. fia), the  structiondefect described in a notice of claim, the claimant shall
claimantshall, within 15 working days of receiving the coniracprovidethe contractor and its agents, experts, and consuéeats
tor's proposal, provide the contractor and any supplier on whafBnableaccess to the dwelling to perform and complete the con
a contribution claim has been made and its agents, experts, afidction by the timetable stated in the settlemeiet.of

consultantgeasonable access to the dwelling to inspect the-dwell () If aclaimant receives a written statermiatt the contractor
ing, documentny alleged construction defects, and perform any

testingrequired to evaluate fully the nature, extent, and cause #e ctsthe claim, or if the contractor does not respond to the claim
) ° ’ ’ t's notice, the claimant m ring an action inst th ntr.
the claimed construction defects and the natureeaeint of any artsnonce, e cama ay bring an action against the contrac

X r for the claim describeih the notice of claim without further
repairsor replacementthat may be necessary to remedy them. otice

destructivetesting is required, the contractor shall deliver the . . . .

claimantand all persons on whom a notice of clainsantribution (k) If a claimant commences an action against a supplier and

claim has been served advance notice of the textieast 5 work ~ thesupplier has not been providedtice of the claim by the cen

ing days before commencement of the testing and shisdi; tractorand anopportunity to repair or remedy the construction
efectdescribed in the claim as provided under to §d).the

completionof the testing, return the dwelling to its pre—testing bi hall dismiswith udi h
conditionwithin a reasonable timafter completion of the testing, COU't or arbitrator shall dismiswithout prejudice or stay the

atthe contractds expense. If any inspection or testing revealsagtionuntil the claimant serves the supplier with a copy of the

conditionthat requires additional testing to allow the contractd}Oticeof claim and provides the supplier an opportunity to repair

to evaluatéully the nature, cause, and extent of the constructi@t "'€medy the constructiarefect in the same manner as provided

defect,the contractor shall deliver notice to the claimant and & contractor under this section.

personson whom a notice of claim or contribution claim has been (3) ACTION; DISMISSAL WITHOUT PREJUDICE. If the claimant

served of the need for the additional testingthe claimant shall commencesn action but fails to comply with the requiremesits

providereasonable access to the dwelling. If a claim is assergb. (2) (a) and the contractor or supplier establishes that

on behalf of the owners of multiple dwellings, then the contractglaimantwas provided the notice and brochure undé0$.148

shall be entitled to inspect each of the dwellirsytbject to the (2), the circuit courbr arbitrator shall dismiss the action without

claim. The claimant shall either provide a specific day for th@ejudice. If the claimant commences an action but fails to-com

inspectionupon reasonable notice for an inspectionequire the ply with the requirements of suf) (a)and the contractor or sup

contractorto request in writing a date for the inspection, at leagtier cannot establish that the notice dmmdchure was delivered

3 working days before the inspection. to the claimant under 401.148 (2)the circuit court or arbitrator
(d) Within 10 working days following completion of the shall stay the action and order the parties to comply with the

inspectionand testing under p4c), the contractor shall serve onféduirementsf sub.(2) (a)and s101.148 (2) Before commenc

the claimant a notice that includes any of thiewf or statements iNg an action against a supplier seeking contribuira claim

underpat (b) 1.to 4. that a claimant has served on a contractbe contractor shall
(e) If the claimant rejects a settlemenfieofmade by the cen servethe supplier witha notice of contribution claim under sub.

tractor,the claimant shall, within 15 workirdgys after receiving (/) ! the contractor commences an action against a supplier but
the offer, serve written notice of that rejectiom the contractor fails to serve the notice of contribution claim, the circuit court or
The notice shall include the reasons for the clainsamgiectiorof ~ 2rPitratorshall stay the action until the contractor kasplied

the contractois offer. If the claimant believes that the settlemeﬁ‘f"th the requirements of this sub_sect|on and gp.

offer omits reference to any portion of the claimwas unreasen _(4) WARRANTY TERMs. The claimant and contractor or sup
able, the claimang written notice shall include those items thaplier are bound by any contractor or supplier warranty teress

the claimant believes were omitted and set fonéa reasons why tainingto products or services supplied for the dwelling.

the claimant believes the settlemenffer is unreasonable. The (5) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND
contractorshall deliver the claimargtresponse to a supplier uporoPPORTUNITYTO REPAIR. A construction defect that is discovered
whom a contribution claim has been made. after an initial claim or contribution claim notice has beenpro
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videdmay not be alleged i&n action until the claimant or contrac replacementshat may be necessary to remedy thende#true

tor has served the contractor or supplier written notice of the néwe testing is required, the supplier shall give the contraotdr

claim or contribution claim regarding ttedleged new construc claimantand all persons on whom a notice of claineantribution

tion defect. The contractor or supplier shall have an opportuniiaim has been served advance notice of the teattiegst 5 work

to resolve the notice of the new claim or contribution claithé ing days before commencement of the testing and shiddiy

mannerprovided in subgq2) and(7). completionof the testing, return the dwelling to its pre—testing
(6) ACTION OF CONTRACTOROR SUPPLIER. In any action initi COﬂditiOﬂWithin a reasonable tirma_‘ter completion of the testing,

atedby a contractor or supplier in which a claimant raises &fthe supplies expense. If any inspection or testing reveals a

affirmative defense or counterclaim alleging a constructiogonditionthat requires additional testing to allow the supplier to

defect,the claimant is not required to comply with this sectionevaluatefully the nature, cause, and extent of the construction

(7) ConTRIBUTION. (a) Before commencing an action seeking€fect the supplier shall provide notice to the contraciod
contributionfrom a supplieffor a claim that a claimant makes laimantand all persons on whom a notice of claineantribution

againsthe contractorthe contractor shall serve the supplier witf§!@im has been served of the need for the additional testing and the
awritten notice of the claimarstclaim and a contribution claim contractorand claimant shall provide reasonable access to the
within 5 working days after the contractsreceipt of the claim dwelling. If a claim is asserted on behalf of the contractor of mul

exceptthat a contractor may make a contribution claim later thdfe dwellings, then the supplier shall be entitled to inspect each
5 days after the contractsreceipt of the initial claim if the cen ©! (e dwellings. The contractor and claimant shall provide a spe
tractorhas not done any of the following: cific day for the inspection upaeasonable notice for an inspec

- : tion or require the supplier to request in writinglae for the
1. Taken any action to repair the defect. inspection,at least 3 working days before the inspection.
2. Performed destructive testing. _ _ (f) Within 10 working days following completion of the
3. Authorized the claimant to take any action to repair thgspectionand testing under p&e), the supplier shall serve on the
defect. contractora notice thatncludes any of the tdrs or statements
4. Interfered materially with or altered the property that is thenderpar (c) 1.to 4.
subjectof the claim. (9) If the contractor rejects a settlemeriepmade by the sup
5. Materially precluded a supplierability to ofer to remedy plier, the contractor shall, withih5 working days after receiving
the defect by making repairs. the offer, send written notice of that rejection to the suppligre
(b) Before Commencing an actiagainst a Suppliea contrae nOtice_Sha” include the reasons for the Contrasﬁﬁjection of the
tor shall provide the supplier with the opportunity to resportdeo Supplier'soffer. If the contractor believes thie settlement tér
contribution claim and repair the alleged construction defe@mitsreference to any portion of the claim, or waseasonable,

underthis section. The notice of contribution claim shall state thie contractors written notice shall include those items that the
the contractor asserts a construction detdaim. The notice of contractorbelieves were omitted and set forth the reasons why the

contribution claim shall describe the contribution clainsufi- ~ contractorbelieves the settlementfef is unreasonable.

cientdetail to explain the nature of the alleged constructefact (h) Upon receipt of a contracterrejection and the reasons for
andshall ofer the opportunityo correct the construction defect.therejection, the supplier shall, within 5 workidgys of receiv
The contractor shall include in the notice of claim a description @fg the rejection, maka supplemental f&r of repair or monetary
the alleged construction defect and include a comprehensiga@ymentto the contractor or serve on the contractor written notice
descriptionof all evidence that the contractor knows or possessti#atno additional der will be made.
including expert reports, that substantiates the nature and cause @) If the contractor rejects the supplementégofmade bythe
the alleged construction defect. supplierto remedy the construction defect or to seftéeclaim by

(c) Within 15 working days after a supplier has received noti¢aonetarypayment or a combination of eashe contractor shall,
thata contractor is seeking contribution under @y the supplier Wwithin 15 working days after receiving thefaf serve written
shallserve the contractor with any of the following: notice of the contractds rejection on the supplierThe notice

1. Awritten ofer to remedy fully or partially the constructionsha”,'nC|Ude the reasons for the contratdaejection of the sup
defect at no cost to the claimant. Thizohall include a descrip Plier's supplementasettiement dér. If the contractor believes
tion of any additional constructiamecessary to remedy the eonthe suppliefs supplemental settlementferfis unreasonable, the
structiondefectand a timetable for the completion of the constru€ontractorshall set forth the reasons why the contrabadieves
tion. ghe?upgtlemerlw(tal settlerlnenn‘e{f |Isf ufnrea}fs?hnable.t If t{mupp.hert

: : eclinesto make a supplementalfef, or if the contractor rejects

2. A wrlt.ten ofer t‘? settlg the claim t,)y monetary pa,ymentthesupplemental cﬁér,p':ﬁe contractor may bring an action aJlgainst

3. A written ofer including a combination of repairs ancne sypplier for the claim describedtime notice of claim without
monetarypayment. further notice.

4. A written statement that the supplier rejects the clitre () If a contractor accepts anffer made under this subsection,
suppliershall state in the written response to the claim the reasgdtjthe supplier does not proceed to mélemonetary payment
for rejecting the claim and |nclucbacomprehen3|vg desc.rlptlonOr remedy the construction defect within the agreed tipoeta
of all evidence the supplier knows or possesses, including expgét the contractor may bring an actiagainst the supplier for the
reports,that substantiates the reason for rejecting the claim.  ¢|aim described in the notice of claiwithout further notice. The

5. A proposal fothe inspection of the dwelling, following the contractormay also file the suppliir offer and contractcs
proceduresinder par(e). acceptancén the circuit court action, and thefafandacceptance

(d) The contractor shall forward the supplieresponse to the createa rebuttable presumption that a binding and valid settlement
claimant. The supplier and contractor shall use their bdsttef agreemenhas been created and should be enfobogeitie court.
to coordinate their responses to claims and contribution claims. (k) If a contractor accepts a suppbeoffer to repair a con

(e) If a supplier proposes to inspect the dwelling that is the sugruction defect described in a notice of claim, the contractor
ject of the contribution claim, the contractor and claimstmll, Whenappropriate, and the claimant shall provide the supplier and
within 15 working days after receiving the suppkeproposal, its agents, experts, and consultants reasonable access to the dwell
providethe supplier and itagents, experts, and consultants redng to performand complete the construction by the timetable
sonableaccess to the dwelling to inspect the dwelling, documestatedin the settlement &r.
any alleged construction defects, and perform any testing required(L) If a contractor receives a written statement that the supplier
to evaluate fully the nature, extent, and cause of the claimed cogjects the claim, or if the supplier does not respond to the contrac
struction defects and the nature and extent of any repairs tor’s notice, the contractor may bring an action against the sup
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plier for the claim described in the notice of claim without furthe895.14 Tenders of money and property . (1) TENDERMAY
notice. BE PLEADED. The payment or tender of payment of the whole sum

(m) A contractor who is seeking contribution from a suppliedue on any contract for the payment of monaithoughmade
andwho elects to inspect a dwelling under @ .(b) shall serve afterthe money has become due and payable, may be pleaded to
the supplier written notice ofhe inspection date and dwelling@n action subsequently brought in likeanner and with the like
addressand whether destructive testing is contemplated, at le§§€ctas if such tender or payment had been made at the time pre
5 working days before the inspection. scribedin the contract.

(8) FAILURE TO RESPONDTO NOTICE. If & person fails ttimely (2) TENDERAFTERACTION COMMENCED. A tender may benade
respond to any notice served in a manner required under this %@ran action isbrought on the contract of the whole sum then

; ; i ra €,plus legal costs of suit incurreg to the time, at any time
tion, then any der made in that_nonce Is rejected, . _beforetheaction is called for trial. The tender may be made to the
_(9) Limmation periop. If, during the pendency of the notice paintiff or attorneyandif not accepted the defendant may plead
inspection offer, acceptance, or repair process, an applicable lifhe same by answer or supplemental ansindike manner as if
itation period would otherwise expire, the limitation period i had been made before the commencement of the actiory, bring
tolled pending completion of the notice of claim process describgfy into court the money so tendered for costs as well as for debt
in this section. This subsection shall not be construed to revivgralamages.

limitation period that has expired before the date on which a(3) PROCEEDINGSON ACCEPTANCEOF TENDER. If the tender is
claimant'swritten notice of claim is served or extend any applcceptedhe plaintif or attorney shall, at the requesthe defene
cablestatute of repose. ant,sign a stipulation of discontinuance of the acfimthat rea

(10) ALTERATION OF PROCEDURE. After service of the initial sonand shall deliver it to the defendant; and also a certificate or
notice of claim and initial contribution claim, a claimant, a connotice thereof to the dicer who has any process against the
tractor,and a supplier mapy written mutual agreement, alter thedefendantif requested. If costs are incurred for any service made

procedurefor the notice of claim process described in this sectioby the oficer after the tender is accepted dyefore the dicer
(11) APPLICATION TO OTHERS. This section does not apply ~ 'ecélvesnotice of theacceptance, the defendant shall pay the costs

a contractots or supplie's right to seek contribution, indemnity t© the oficer or the tender is invalid.

or recovery against any party other than a supplier for a clairp,(4) INVOLUNTARY TRESPASS. A tender mayoe made in all cases
madeagainst a contractor or supplier of involuntary trespass before action is commenced. Whiae in

(12) HomeowNERREPAIRS. Without giving notice under this opinion of the court or jury a sfifient amount was tendereditte

: . 4 . .party injured, agenbr attorney for the trespass complained of,
section,a homeowner may make immediate repairs to a dwe””ﬁ%gmentshau be entered against the plainfdr costs if the

to protect the health or safety of its occupants. ~ defendankept the tender good by paying the money into court at
(13) BrocHure. The department of safety and professionahe trial for the use of the plaintif

servicesshall prepare a brochure explaining the process dinider  (5) PaymMENT INTO COURT OF TENDER; RECORDOF DEPOSITS. (a)

sectionand shall provide that brochure to contractors. Whentender of payment in full is made and pleaded, the defend
History: 2005 a. 2012007 a. 972011 a. 32 ant shall paythe tender in full into court before the trial of the
. ) actionis commenced and notify the opposite pamtyriting, or
895.09 Scrap metal or plastic bulk merchandise con - e deprived of all benefit of the tendewhen the sum tendered

tainer theft; civil liability . (1) Any owner of nonferrous scrap, and paid into court is stitient, the defendant shall recover the
ametal article, or a proprietary article, as those terms are definggablecosts of the action, if the tender was prior to the -com
in 5.134.405 (1)who incurs injury or loss as a result of a violatiomencemenbf the action. The defendant shall recover taxable
of s.134.4050r s.943.20may bring a civil action against the per costsfrom the time of the tendeif the tender was after suit cem
sonwho committed the violation. menced.

(2) If theperson who incurs the loss prevails against a person(b) Whenany partypursuant to an order or to lageposits any
who committed the violation, the court shall grant the prevailingioneyor property with theslerk of court, the clerk shall record
party all of the following: thedeposit in the minute record describing the money or property

(a) Actual damages. andstating thedate of the deposit, by whom made, under what

(b) Any lost profits that are attributaktie the violation and that orderor for what purpose and shall deliver a certificat¢heke

werenot taken into account in determining the amount of act8€ts to the depositorwith the volume and pagef the record
damagesinder par(a). endorsedn the certificate.

- - o History: 1981 c. 671983 a. 192s.274t0279, 1983 a. 302.8; Stats. 1983 s.
(c) Notwithstanding the limitations under799.250r814.04 gg5,'if,ry ¢ 67 a S-2fo é as s

costs,disbursements, and reasonable attorney fees.

(3) If the court finds that the violation was committed for th895.28 Remedies not merged. When the violation of a
purposeof commercial advantage, the court may award punitivght admitsof both a civil and criminal remedy the right to prose
damagesdo the person who incurs the loss. cutethe one is not mged in the other

(4) Any awards provided under suf®) (a)or (b) shall be 5.33 Limitation of surety’ s liability . Any personmay

Ltar]%lécrgd%(t)hggasrgfg% %foany restitution collected for the same it the amount ofiability as a surety upon any bond or other
- : o _obligationrequired by law or ordered by any court, judgenick
(5) Theperson who incurs the loss has the burden of provipg) judge or public dfcial for any purpose. The amount of the
by the preponderance of the evidence that a violationl@s405  |imited liability may be recited in the bodyf the bond or stated
or 943.20occurred. in the justification of the suretyln an action brought upon the
History: 2007 a. 642011 a. 194 bond,no judgment may be recovered agathstsurety for a sum
. . . . largerthan the amount of the liability stated, together with the pro
895.10 Tort actions in residential real estate trans - = ,onignaishare of the costsf the action. In an action brought on
actions. (1) In this section, “residential real estatansaction” e nond, a surety may depositcourt the amount of the liability
meansa real estate transfer to whictv69.01 (1japplies. whereuporthe surety shall be disclygd and released froemy
(2) In addition to any other remedies availableder lawa further liability under the bond.
transferedn a residential real estate transaction may maintain amistory: 1979 c. 10s.60 (11); 1985 a. 332
actionin tort against the real estate transferor for fraud committed,
or an intentional misrepresentation made, by the transferor in 825.34 Renewal of sureties upon becoming insuffi -
residentialreal estate transaction. cient and effects thereof. If any bail bond, recognizance,
History: 2009 a. 4 undertakingor other bond or undertaking given in any civil or
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criminal action or proceeding, becomes at any time figeft, part,is subjected to a personal liability as aforesaid, such city
the court or judge thereof, municipal judge or amagistrate town, village, school district, technical college district or county
beforewhom such action or proceeding is pending, mugon may pay all reasonable expenses which suéicesf necessarily
notice, require the plaintffor defendant to give a new bond,expendedy reason thereof. Such expenses may likewigpeioe
recognizancer undertaking.Every person becoming surety oneventhough decided adversely to sucfiagfr, where it appears
any suchnew bond, recognizance or undertaking is liable from tlfieom the certificate of the trial judge that the action involved the
time the original was given, the same as if he or she had beendbestitutionalityof a statute, not theretofore construed, relating to
original surety If any person fails to comply withe order made the performance of the fi€ial duties of said dicer.
in the case the adverse party is entitled to any ojaggment, (2) (a) In this subsection:
remedyor process to which he or sheuld have been entitted had 1 «criminal proceeding” means an action or proceeding
no bond, recognizance or undertaking been given at any time,,,qerchs.967 to 979,

History: 1977 c. 305

A precondition for this section to apply is that the bond must at one time have been 2. “Protective services fifer” means an emgencymedical
sufficient. Bruer v Town of Addison,194 Wis. 2d 617534 N.W2d 634(Ct. App.  technicianas defined in £256.01(5), first responderas defined

1995). in 5.256.01 (9) a fire fightey or a law enforcement or correctional

895345 Justification of individual sureties. (1) This OMCer . . . .
sectionshall apply to any bond or undertaking in an amount of (0) 1. Notwithstandingub.(1), the city town, village, school
more than $1,000 whereon individuals arefered as sureties, district, technical college district, or county shall reimburse a pro
which is authorized or required by any provision of the statotes!ective services dicer for reasonable attorney fees incurred by
begiven or furnished in or in connection with any civil acten theofficer in connection with a criminal proceeding arising from
proceedingn any court of record ithis state, in connection with the oficer’s conductin the performance of fi¢ial duties unless,
which bond or undertaking real property igeved as security i relation to that conduct, any of the following applies:

(2) Beforeany such bonar undertaking shall be approved, @. The diicer is convicted of a crime.
thereshall be attached thereto and made a part of such bond orb. The oficer's employment is terminated for cause.
undertakinga statement under oath in duplicate by the surety that ¢ The oficer resigns for reasons other than retirement before
thesurety is the sole owner of the propertiecéd by the surety tne attorney fees are incurred.
as security and containing the following additional information:

() The full name and address of the surety d. The oficer is demoted or reduced in rank.

e. The oficer is suspended without pay for 10 or more work

(b) That the surety is a resident of this state. ing days.

(c) An accurate description by lot abkbck numberif part of 2. If a collective bagaining agreement covering theotee
arecorded and filed plat, or by metes and bounds of the real esfgi€services dfcer defines reasonable attorney fees for the pur
offeredas security _ _ pose of subdl., that definition shall apply

(d) A statement that none of the propertidsrefd constitute  History: 1971 c. 1541993 a. 399486, 2005 a. 732007 a. 130
the homestead of the surety A county has the option o refuse payment of its sherifiminal defense attor

(e) A statement of the total amount of the liens, unpaid ta){éeg%ffes. Bablitch & Bablitch.\Lincoln County82 Wis. 2d 574263 N.W2d 218
and other encumbrances against each propdeygedt This sectionallows a municipality or county to pay arficér’s attorney fees if it

ects. If the municipality refuses payment, thiecef has no cause of action
() A statement as to the assessed value of eaCh proDég&nstthe municipality under this section, eviethe municipality had a practice of
offered, its market value and the value of the equity omet reimbursingattorney feesnd costs incurred and it failed to pay because of political

i i concerns. Murray v City of Milwaukee,2002 WI App 62252 Wis. 2d 613642
aboveall encumbrances, liens and unpaid taxes. ROW 0541 018106

(9) That the equity of the real property is equal to twice the pena city may reimburse a commissioner of the city redevelopment authority for legal
alty of the bond or undertaking. expenseincurred by the commissioner when ajes are filed against temmis

. . . ... sionerin his or her dfcial capacity seeking the commissiotgeremoval from dfce
(3) This sworn statememshall be in addition to and notwith ¢ cayse and the chyms are found by the common council to be unsuppogadh

standingother afidavits or statements of justification required oreimbursemenis discretionary The city redevelopment authority lacks statutory

provided for elsewheren the statutes in connection with suctuthorityto aUtTOVize felimbdeseme”t for such 'egaLEXDe”SES- 63?313’- 4&321'#
H A city council can, in limited circumstances, reimburse a council member for rea
b%ndsahqgggdezgall(éggs' 96 sonable attorney fees incurred in defending an alleged violation of the open meeting
Clstory. ; a hﬁ a q v to bonds of | law, butcannot reimburse the member for any forfeiture imposed. 66@¢ty. 226.
i rosSs—re gg%nzcg' This section does not apply to bonds of personal representa g section applies to criminal clyms brought against a formeficér for alleged
IVes. See S850. fraudulentfiling of expense vouchers/1 Atty. Gen. 4

. L Sections 895.35 and 895.46 apply to actions for open meetings law violations to
895.346 Bail, depositin lieu of bond.  Whenany bond or  the same extent they apply to other actions against pulfieaf andemployees,

undertakingis authorized in any civil or criminal action or pro exceptthat public oficials cannot be reimbursed farfeitures they are ordered to
ceedingthe would-be obligor mayn lieu thereof and with like P2 for violating open meetings lawr Atty. Gen. 177

legal effect, deposit with the proper court ofiocér cash or certi
fied bank checker U.S. bonds or bank certificates of deposit i
anamount at least equal to the required security; and the recey
thereofshall give a receipt therefor and shall notify the payor bag
of any deposits of bank certificate$ deposit. Sectio808.07
shallgovern the procedure so far as applicable.

95.36 Process against corporation or limited liability

ompany officer. No process against private property shall

Sliein an action or upon a judgment against a public corporation
limited liability company or an &iter or manager in his or her

official capacity when the liabilityif any, is that of the corpora

History: Sup. Ct. Ordei67 Ws. 2d 585, 784 (1975)977 c. 187, 135 tion or limited liability company nor shall any person be liable as

This section applies to all bonds, jost bail bonds. Aiello.willage of Pleasant gar,n'Shemf such pUb"C corporation or limited Ilablllt;ompany
Prairie,206 Ws. 2d 68556 N.W2d 697(1996),95-1352 History: 1993 a. 12, 2005 a. 155

895.35 Expenses in actions against municipal and 895.37 Abrogation of defenses in employee personal

other officers. (1) Whenever in any cifytown, village school injury actions. (1) In any action to recover damagesa pef
district, technical college district or county chas of any kind are sonalinjury sustainedwithin this state by an employee while
filed or an action is brought against anfiagfr thereof in the ¢~ €ngagedn the line of the employestlutyas an employee, or for
cer's official capacity or to subjectny such dfcer, whether or deathresulting from personal injury so sustained, in which recov
notthe oficer is being compensated on a salary basis, to a persd3llis sought upon the ground of want of ordinary care of the
liability growing outof the performance of fifial duties, and €mployer,or of any oficer, agent, or servant of the employiér
suchchagesor such action is discontinued or dismissed or sughallnot be a defense:

matteris determined favorably to sucHfioér, or such dicer is (@) That the employee either expressly or impliedly assumed
reinstatedpr in case such fi€er, without fault on the dicer’s the risk of the hazard complained of.
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(b) When such employer has at the time of the injury in a co®95.43 Intentional killing by beneficiary of  contract.
mon employment 3 or more employees, that the injurdeath Therights of abeneficiary of a contractual arrangement who kills
wascaused in whole or in part by the want of ordinary care oftlae principal obligee under the contractual arrangement are gov
fellow servant. erned by s854.14

(c) When such employer has at thee of the injury in a com ~ History: 1981 c. 2281987 a. 2221997 a. 188
mon employment 3 or more employees, that the injurdeath . - - .
poy oy jurd 95.435 Intentional  killing by beneficiary of certain

wascaused in whole or in part by the want of ordinary care of t h . = - .
injured employee, where sﬁch ng of ordinary care v)\//as not Wigeath benefits. The rights ofa beneficiary to receive benefits

ful. payableby reason of the death of an individual killed by hieee

. ficiary are governed by 854.14
(2) Any employer who has elected to pay compensation a%istzry: 19%1 c. 2281987ya_ 2221997 a. 188

providedin ch.102 shall not be subject to this section.

(3) Subsectiorfl) (a) (b) and(c) shall not apply to farm labor 895.441 Sexual exploitation by a therapist; action  for.
exceptsuch farm labor as is subject to ¢62 (1) DeriniTIONS. In this section:

(4) No contract, rule, or regulation, shall exempt the employer (a) “Physician” has the meaning designated #%8.01 (5)

from this section. (b) “Psychologist” means a person who practices psychplogy

History: 1993 a. 4862005 a. 155 . .
Thefellow servant defense is not availablatfarm employer of a child employed asdescribed in $455.01 (5)

in violation of child labor laws. i§dale v Hasslinger79 Ws. 2d 194255 N.W2d (c) “Psychotherapy” has the meaning designated45%.01
314 (6).

895.375 Abrogation of defense that contract was (d) “Sexual contact” has the meaning designaiexid40.225

champertous. No action, special proceeding, cross complair‘?) (0). . - n ) .
or counterclaim in any court shall be dismissed on the ground tha€) “Therapist” means a physician, psychologist, social
aparty to the action is a party to a contract savoring of champepgrker, marriageand family therapist, professional counselor
or maintenance unless the contract is the basis ofctaien Nhurse,chemical dependency counselorember of the clgy or

pleaded. otherperson, whether or not licensedcertified by the state, who
performsor purports to perform psychotherapy
895.42 Deposit of undistributed money and property (2) CAuseoFACTION. (a) Any person who difrs, directly or

by personal representatives and others. ~ (1) (a) Inthis indirectly, a physical, mental or emotional injury caused by
subsection‘trust company” means any trust company or any stdt@sultingfrom or arising out of sexual contact with a therapist who
or national bank in thistate that is authorized to exercise trudg rendering or has rendered to that person psychotheraipy
powers. selingor other assessment or treatment of or involving any mental
(b) If in any proceeding in any court of record itiatermined " emotional illness, symptomr condition has a civil cause of

: ctionagainst the psychotherapist for all damages resulting from,
thatmoneys or other personal property in the custody of or “mfﬁllsingout of or caused by that sexual contact. Consent is not an
the control of any personal representative, trustee, receiver

: . issuein an action under this sectiamless the sexual contact that

otherofficer of the court, belongs to a natural person if the persiyhe sybject of the action occurred mtran 6 months after the

is alive, or to an artificial person if it is in existence and entitl ychotherapycounseling, assessment or treatment ended.

to receive, and otherwise to some other persontrendourt finds (b) Notwithstanding s801.09 (1) 801.095 802.04 (1)and

any of the following, the court may direct thefioér having cus 815.05(1g) (a) in an action brdught under tha'ectioh, the plain

tody or control of the money or property to deposittf@neyor it may substitute his or her initials, fictitious initials, and his

propertywith any trust company: _ or her age and county of residerfioehis or her name and address
1. That there is not siifient evidence showing that the natu on the summons and complaint. The plaitgifattorney shall sup

ral person first entitled to take is aliva, that the artificial person ply the court the namand other necessary identifying informa

is in existence and entitled to receive. tion of the plaintif. The court shall maintain the name and other
2. That themoney or other personal propeiitycluding any identifying information, and supply the information to otherpar

legacyor share of intestate propergannot be delivered to thetiesto the action, in a manner that reasonably protects the informa

personentitled to the money or property because the person iticm from being disclosed to the public.

memberof the military or naval forces dfie United States or any  (c) Upon motion by the plainfifand for good cause shown,

of its allies or is engaged in any of the armed forces abroad or wétrupon its own motion, the court may make any order that justice

the American Red Cros®ciety or other body or similar businessrequiresto protect:

(c) Any oficer depositing money or property with a trusteom 1. A plaintiff who is using initials in an action under this sec
panyunder par(b), shall take the trust compasyreceipt for the tion from annoyance, embarrassment, oppression or undue bur
deposit. The receipt shall, to the extent of the deposit, constitdém that would arise if any information identifying the plaihtif
acomplete dischae of the dicer in any accounting made by theweremade public.
officer in the proceeding. 2. A plaintiff in an action under this section from unreason

(2) In case such deposit is directed to be made, the court shally long, repetitive or burdensome physical or mental examina
requirethe trust company or bank in which said deposit is orderéidns.
to be made, as a condition of the receipt thereof, to accept and han 3 The confidentiality of informatiowhich under law is con
dle, manage and invest the same as trust funds to the same exfggtial, until the informationis provided in open court in an
asif it had received the same as a testameritast, unless the 5ctiionunder this section.
courtshall expressly otherwise direetcept that the reports shall . .

(3) PuNITIVE DAMAGES. A court or jury may awargunitive

be made to the court of its appointment. > ) ! k
o damagedo a person bringing an action under this section.
(3) No distribution of the moneys or personal property so (4) CALCULATION OFSTATUTEOFLIMITATIONS. An action under
depositecshall be made by the depository as snastee or other tgis section is subject to 893.585

wise without an order of the court on notice as prescribed by L
879.03 and the jurisdiction of the court in the proceeding gl (5) SILENCE AGREEMENTS. Any provision in a contract or
continuedto determine, at anme at the instance of any partyagreementelating to the settlement of any claim by a patient

interestedthe ownership of said funds, and to order their distrib@gainsta therapisthat limits or eliminates the right of the patient
tion. to disclose sexual contact by the therapist to a subsequent thera

History: 1973 c. 991993 a. 4862001 a. 1022005 a. 149 pist, the department of safety and professional services, the
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departmenbf health services, the injured patients and families (5) SILENCE AGREEMENTS. Any contract or agreemegbn
compensatioriund peer review council, or a district attorney igerningthe settlement of any claim under this section that limits
void. or eliminates the right of the injured person to disclose the sexual
History: 1985 a. 2751987 a. 3521991 a. 16(R17, 1995 a. 25.9126 (19)1999  contact described under sul{2) to another member of the
a.85 2003 a. 11; 2005 a. 155.62; Stats. 2005 s. 895.442007 a. 26.9121 (6)  rgligious organization to which the member of the gleunder
(a); 2011 a. 32 . ) .
Undersub. (2), consent is not an issue and, as such, an instruction regardingslll'!p'(z) belongs, to a therapist, as defined i8%5.441 (1) (g)to

victim’s contributory negligence wamproper Block v Gomez201 Wis. 2d 795 a person listed under 48.981 (2) (a)or to a district attorneys
549 N.W2d 783(Ct. App. 1996)94-1085 void.

This section grants no cause of action against a thepistployer L.L.N. v. ; . .
Clauder203 Ws. 2d 570552 N.W2d 879(Ct. App. 1996)95-2084 Reversed on  H1StOrY: 2003 . 2792005 a. 155.63; Stats. 2005 . 895.442.

othergrounds209 Wis. 2d 674 704,563 N.W2d 434(1997),95-2084 . o ) )
895.443 Physical injury, emotional distress, loss  or

895.442 Sexual exploitation by a member of the damage suffered by members of certain groups; action

clergy; action for . (1) DerINITIONS. In this section: for. (1) If a person siérs physicalnjury to his or her person or

p ” : o emotionaldistress or damage to or loss of his or her progmrty
() “Member of the clagy” has the meaning givan s.48.981 reasonof conduct thais prohibited under 943.012and that

@) (CX)-“ . o . causeslamage to any property specified ir943.012(1) to (4)

(b) “Religious oganization” means an associati@onfer oy reason of conduct that is grounds for a penalty increase under
ence congregationgconvention, committee, or other entity that i 939,645 (1)the person has a civil causeasfion against the
organized and operated for a religious purpose and that is exefitsonwho caused thphysical injury emotional distress, dam
from federal income tax und@6 USC501(c) (3) or (d) and any ageor loss.
subunitof such an associatioopnference, congregation, conven (2) The burden of proof ira civil action under sulfl) rests

tion, committee, or entity that is ganized and operated for aith the person who sigfs the physical injuryemotional dis

religious purpose. tress,damage or loss to prove his or her case pyeponderance
(c) “Sexual contact” has the meaning given i840.225 (5) of the credible evidence.
(b). (3) If the plaintiff prevails in a civil action under sufi), he

(2) CauseoFacTION. (a) Any person wheufers an injury or she may recover special and general damages, including dam
as a result of sexual contact with a member of theggléhat agesfor emotional distresgunitive damages; and costs, includ
occurswhile the person is under the agel8fmay bring an action ing all reasonable attorney fees and other costs of the investigation
againstthe member of the clgy for all damages caused by thaandlitigation which were reasonably incurred.
sexualcontact. (4) A person may bring a civil action undeib.(1) regardless

(b) Any person who may bring an action under. fgymay ©f whether there has been a criminal action related to the physical
bring an action against the religiougyanization that employed injury, emotional distress, loss or damage under §ljpand
the member of the cley for all damages caused by that sexudfgardles®f the outcome of any such criminal action.
contactif, at the time thathe sexual contact occurred, another (5) Thissection does not limit the right of a persomeicover
employeeof that religious ayanization whose duties includedfrom any parent or parents unde885.035
supervisinghatmember of the clgy knew or should have known History: 1987 a. 3482003 a. 2432005 a. 15%.65; Stats. 2005 s. 895.443.
thatthe member of the clgy previously had sexual contact with
a person under the agei8 and failed to do all of the following:

1. Report that sexual contact unde#8.981 (3)

2. Exercise ordinary car® prevent similar incidents from
occurring.

(c) Notwithstanding s801.09 (1)801.095 802.04 (1) and A L -
815.05(1g) (a) in an action brought under thisction, the plain __(€) “Political subdivision” means a cityillage, town or
tiff may substitute his or her initiaist fictitious initials, and his €OUNY- o
or her age and county of residerioehis or her name and address (2) CivVIL CAUSEOFACTION. (&) The state, a school district or
onthe summons and complaint. The plafigifittorney shall sup apolitical subdivision may bring an action in circuit court for any
ply the court the namand other necessary identifying informa expenditureof moneyfor the allocation or reallocation of law
tion of the plaintif. The court shall maintain the name and othéforcementfire fighting, emegency or other personnel or
identifying information, and supply the information to other- paf€S0urcesf the expenditure of money by the state, a school district
tiesto the action, in a manner that reasonably protects the inforrfi52 Political subdivision is the result of criminal gang activity
tion from being disclosed to the public. (b) Any person who stérs physical injuryor incurs property

(d) Upon motion by the plainfifand for good causshown, damageor loss resulting from any criminal gamagtivity has a

or upon its own motion, the court may make any order that just@uSeof action for the actual damages sustained. The burden of
requiresto protect any of the following: proof inacivil action under this paragraph rests with the person

. S . . who suffers the physical injury or property damage or lass
tionlf'roén p;‘"’r‘]';‘gg;‘r’g%'Selﬁr?l')r;%r'g'st;ar‘rl]se'r?t agp%(igggigrng: tli‘r'%jgc rovehis or her cashy a preponderance of the credible evidence.
denthat would arise if any information identifying the plaiftif (c) The action may be brought against neninal gang or
weremade public againstany membereadeyofficer or oganizer of a criminal gang

) who participates in a criminal gang activity or who authorizes,

2. A plaintiff in an action under this section from unreason,, sesorders, ratifiesrequests or suggests a criminal gang activ

ably long, repetitive, or burdensome physical or mental examing, - A action brought under thisibsection shall also name as
tions. _ o ) o ) defendantshe criminal gang and any criminal gang memkieas
3. The confidentiality of informatiomhich under law is con  participatedn the criminal gang activityAn action brought under
fidential, until the informationis provided in open court in anthis subsection may name, as a class of defendants, all unknown
actionunder this section. criminal gang members.

(3) Consent. Consent is not an issue in action under this  (d) The plaintif may bring a civil action under thisibsection
section. regardles®f whether there has been a criminal action related to

(4) CALCULATION OF STATUTEOFLIMITATIONS. An action under theinjury, property damage or loss or expenditure of money under
this section is subject to 893.587 par.(a) or(b) and regardless of the outcome of that criminal action.

895.444 Injury caused by criminal gang activity; action
for. (1) DerINnITIONS. In this section:

(a) “Criminal gang” has the meaning given i839.22 (9)

(b) “Criminal gangactivity” has the meaning given in s.
941.38(1) (b)
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(3) SeERvICEOFPROCESS.A summons may be served individu A conviction under 943.01,943.011943.012943.017943.2Q
ally upon any membeteadey officer or oganizerof a criminal 943.201 943.203 943.21 943.24 943.26 943.34 943.395
gangby service as provided under&1.11 (1), (2), (5) or (6) 943.41943.50943.61, 943.74 or943.76is not required to bring
wherethe claim sued upon arisest of or relates to criminal gang anaction, obtain a judgment, or collect on tuaigment under this
activity within this state sticient to subject a defendant to per gection.

sonaljurisdiction under s801.05 (2)to (10). A judgment ren (3) If the plainti o - :
; i L st plaintif prevails ina civil action under sul§l), he
deredafter service under this subsection is a bindidigidication or she may recover all of the following:

againstthe criminal gang. . . .
(4) INJUNCTIVE RELIEF, DAMAGES, COSTSAND FEES. (a) The (a) Actual damages, including the retail or replacenvaiue

court, upon the requestf the state, a school district or a politicaPf damaged, used, or lost propemhichever is greatefor a
subdivision,may grant an injunction restraining an individuayiolation of s. 943.01 943.011 943.012 943.017 943.2Q

from committing an act that would injutiee state, a school district 943.201 943.203 943.2], 943.24 943.26 943.34 943.395
or a political subdivision or may ordsuchother relief as the court 943.41 943.50 943.61 943.74 or943.76
determiness proper (b) All costs of investigation and litigatidhat were reasen
(b) The court may order a criminal gang member to divest himbly incurred, including the value of the time spent dny
self or herself of any interest or involvement in any criminal gargmployeeor agent of the victim.
activity and may restrict a criminal gang member frengaging  (c) Exemplary damages of not more than 3 times the amount

in any future criminal gang activity awardedunder par(a). No additional proof is required under this
~ (c) In addition to the costs allowed undeB%4.04 afinal  section for an award of exemplastgmagesinder this paragraph.
judgmentin an action under sul2) (a)in favor of the plaintif (3m) (a) In this subsection, “plant” includes the material

shall include compensatory damages for the expenditure gken extracted, or harvested from a plant, or a seed or piénatr
monfeyfor the allocation or reallocation of law enforcement, firg,5terialthat is being used or that will be used to grow or develop
flg_ht!ng, emegency orother personne! or resources caused t_)yt Slant.

criminal gang activity and compensation for the costs of the inves (b) If the violation of $943.01 (L)involves the circumstances

tigation and prosecution and reasonable attorney fees. o .
. ) unders.943.01 (2d)the court may award a prevailing plaifitife

_(d) In addition to the costs allowed unde8%4.04 a final  oa5onableattorey fees incurreih litigating the action and,
judgmentin an action under su2) (b)in favor of the plaintf \,en determining the damages recoverable under(&ybshall
shallinclude attorney fees and the costs of the investigation §j¢l| gethe market value of the plant before tiznage or destruc
litigation. _ o ~ tion, and the costs of production, research, testing, replacement,

(e) The final judgment in favor of the plairftih an action andplant development directly related to the plant that has been
undersub.(2) (a)or (b) may include punitive damages assessefhmagecbr destroyed.
againsta criminal gang leadeofficer, omganizer or membewho (4) Any recovery under this section shall be reduced by the

is found to have participated in criminal gang activity o
- ’ . amountrecovered as restitution under80.093and973.20and
History: 1993 a. 982005 a. 15%.67 Stats. 2005 . 895.444. ch.938for the same act or as recompense und&%.13 (5) (a)

895.445 Damage to certain machines; action for . for the same act.

(1) An owner of a machine operated by the insertion of coins, cur (5) No person may bring a cause of action urimtgh this sec
rency,debit cards or credit cards that is damaged by a pacton tion and $95.195895.449943.212943.2450r943.51regarding
ing with the intent to commit a theft from that machine may bringie same incident or occurrence. If the plafrtias a cause of

anaction against the person. actionunder both thisection and s895.449943.212943.245
(2) Theowner has the burden of proving his or her case und¥943.51regarding the same incident or occurrence, the plaintif
sub(l) by a preponderance of the credible evidence. mayChOOSB which action to brlngf the plalntl1f has a cause of

actionunder both this section and35.195 the plaintif must

(3) If the owner prevails in a civil action under s, he or bring the action under €5.195

shemay recover all of the following: : = _
(6) A person is not criminally liable under®3.30for any

(a) Treble damages. actionbrought in good faith under this section
(b) Costs, including all reasonable attorney fees and othef . 1995 a 271997 a. 1012001 a. 1691: 2003 a. 36138 2005 . 155.

costs of the investigationand litigation that were reasonably7q; stats. 2005 s. 895.44B005 a. 44%.1; 2007 a. 962011 a. 186
incurred. A trial court cannot, contrary to sub. (3) (b), award attorney fees that exceed what

. o wally “incurred.” Stathus Worst,2003 WI App 28260 Ws. 2d 166659
(4) An owner may bring a civil action under sb) regard N zd 168 020545 oo PP 25260 Ws 6

lessof whether there has been a criminal action related to the danunderWisconsin law the economic loss doctrine does not bar recovery sinder
_crinh00.18,but it does bar recovery under s. 895.8@ast under the facts of this case.
age under sulf1) and regardless of the outcome of any such cnrﬁOW V. Poltzer 364 F Stpp, 20 9312005).
inal action.
History: 1995 a. 1332005 a. 155.69; Stats. 2005 s. 895.445. . .. ..
y 3 895.447 Certain agreements to limit or eliminate tort
liability void. (1) Any provision to limit oreliminate tort liabd

action for. (1) Any person who stérsdamage or loss by rea Iy @S @ part of or in connection with aogntract, covenant or
son of intentional conduct that occurs on or after November 3gréementelating to the construction, alteration, repair or main
1995, and that is prohibited under 843.01 943.2Q 943.21 (€nanceof a building,structure, or other work related to construc
943.2’4943.26943.34943.395943.41943.50943.6l943.74 tion, including any moving, demolition or excavationagainst
or 943.76 or by reason of intentional conduct that occurs on BHPlic policy and void. ,
after April 28, 1998, and that is prohibited unde©43.201or () Thls section does not apply to any insurance contract or
943.203 or by reason of intentional conduct that occurs on or aft@prker’s compensation plan.
July 1, 2004, and that is prohibited unde®43.011943.012 or (3) This section shall not apply to any provision of any-con
943.017 has a cause of action against the person who causedttaet, covenant or agreement entered into prior to July 1, 1978.
damagmr loss. History: 1977 c. 441Stats. 1977 s. 895.47977 c. 447 Stats. 1977 s. 895.49;
) o o 2005a. 1555.49; Stats. 2005 s. 895.447.

(2) Theburden of proof in a civil action under S'(Jb) IS _W|th This section did not void an indemnitjause in a contract. Gerdmanths. Fire
the person who sfiérs damage or loss to prove a violation of SnsuranceCo.119 Ws. 2d 367350 N.W2d 730(Ct. App. 1984).
943.01, 943.011 943.012 943.017 943.2Q 943.201 943.203
943.21943.24943.26943.34943.395943.41,943.50943.61,  895.448 Safety devices on farm equipment, ordinary

943.74 or 943.76by a preponderance of the credible evidenceegligence. (1) In this section:

895.446 Property damage or loss caused by crime;
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(&) “Farm equipment” means a tractor or other machsgeel (b) “Complainant’'means an adult who alleges that he or she
in the business of farming. wasthe subject of abusive conduct or who alleges that a crime has

(b) “Safety device'means a guard, shield or other part that h@gencommitted against him or her
the purpose of preventing injury to humans. (c) “Service representative” means an individual member of

(2) If a person in the business of selling or repairing far@Organization or victinassistance program who provides coun
equipmentfabricates a safety device and installs the safety devR&ling or support services to complainants or petitioners and
on used farm equipment, after determining either that the fagfhargesho fee for services provided to a complainant under sub.
equipmentvas not originally equipped with suetsafety device (2) or to a petitioner under 813.122
or that a replacemei not available from the original manufac  (2) RiGHT ToBEPRESENT. A complainant has the right to select
turer or from a manufacturer of replacements, and notifies thgervice representative to attend, with the complaimaatings,
owneror purchaser of the farm equipment that the pefabr  depositionsand court proceedingahether criminal or civil, and
catedthe safety device, the person is not liable for cldouaded al interviews and meetings related to those hearings, depositions
in tort for damages arisirfpom the safety device unless the claimand court proceedingsif abusive conduct is alleged to have
antproves, by a preponderance of the evidence, that a cause obfirredagainst the complainant ira crime is alleged to have
claimant'sharm was théailure to use reasonable care with respegleencommitted against the complainamd if the abusive cen
to the design, fabrication, inspection, condition or installaén ¢t or the crime is a factor under#67.41or is a factor in the
or warnings refating to, the safety device. complainant'sability to represent his drer interest at the hearing,

History: 1993 a. 4552005 a. 155.50; Stats. 2005 s. 895.448. depositionor court proceeding. The complainant shall notify the
. . courtorally, or in writing, of that selection. A service representa
ggg’(‘jﬁz O'Br‘%t:ggelffJelloss(f)aLI’r?fgiSbgeg'il(;’rz? to pay for tive selected by a complainant has the right to be present at every
A ) T hearing,deposition and court proceeding and all interviews and

(a) “"Association” means a membershiganization whose meetingselated to those hearings, depositions and court proceed

memberships composed of retail businesses that sell gasolinejggs that the complainant is required or authorized to attend. The

dieselfuel. servicerepresentative selected by the complainant has the right to
(b) “Fuel retailer” means a person whofsu$ a loss as the sit adjacent to the complainant and confer orally and in writing
resultof a violation of s943.21 (1m) (d) with the complainant in eeasonable manner during every hear

(c) “Vehicle owner” means a person who holds the legal tifléd, deposition or court proceeding and related interviews and
of the vehicle that receivaghsoline or diesel fuel involved in ameetingsexcept when the complainant is testifying or is repre
violation of 5.943.21 (1m) (d) sentedby private counselThe service representative may not sit

(2) Any fuel retailer has a cause of action against a vehi counsel table during a jury trial. The service representative may

ownerwhose vehicle was involved in a violation 08¢3.21 (1m) addresshe court if permitted to do so by the court.

(d). The fuel retailer may provide an association with fidaafit (3) FAILURE TOEXERCISERIGHT NOT GROUNDSFORAPPEAL. The
specifying the time and date that the violation occurred, the red@ilure of a complainant to exercise a right under this section is not
tration plate number ofhe vehicle that received the gasoline of9round for an appeal of a judgment of conviction or for any court

; ; ; ; ; reverse or modify a judgment of conviction.
dieselfuel, and the retail value of gasoline or diesel fuel |nvolvet8Hist0ry: 1091 8. 2761095 a, 2302001 2103 2005 . 155,64 Stats, 2005 .

in the violation. 895.45:2005 a. 443. 265 2007 a. 20
(3) Uponreceipt by an association of affiddivit under sub.
(2), that association may obtain from the department of trar95.453 Payments of chiropractic services from attor -
portation, based on the registration plate number of the mormy contingency fees. (1) In this section:
vehiclethat received the gasoline or diesel fuel in violation of s. (a) “Chiropractor” means a person licensed unded48.

943.21 (1m) (d)identifying information regarding the owner of ) «“\jotor vehicle” means a vehicle, includingambination
that motor vehicle and may forward the identifyimjormation ¢ 2 ‘or more vehicles or an articulated vehicle, which is self-
to the person who provided thefidavit under sub(2). propelled,except a vehicle operated exclusively on a rail.

(4) Thefuel retailer maysend a letter by 1st class mail to the (2) Notwithstandings.803.03 if all of the following condi
vehicleowner atthe address obtained under s{#), requesting tjons exist, fees for chiropractic servigemvidedto an injured
paymentof the amount owed for the unpaid gasoline or diesel fUEbrson shall be paid out tfe amount of fees due to his or her

plus a service fee that does not exceed $30. The letter shall inc neyunder the contingency fee arrangement made between
thetime and date dhe violation, the registration plate number ofhe person and the attorney:

the vehicle that received the gasoline or diesel fuel, and a state
mentthat if the vehicle owner fails to pay the amount demandagnt
within 30 days of receipt of the lettehe fuel retailer may com : . . .
mencea court action to collect that amourit.a vehicle owner () The services were provided by a chiropractor because of
fails to make the payment owed within 30 days of his or her recdff injuries arising from the motor vehicle accident. _
of the letter the fuel retailer may commence an action in circuit (€) The person is represented by an attorney undentn
courtto collect the amount demanded. gencyfee arrangement.
(5) If the fuel retailer prevails in an action brought under this (d) The person receives an amount under a settlement agree
section the fuel retailer shall be entitled to the amount of the lo§€nt that is less than his or her damages.
incurred,the $30 service fee, and court costs. (e) Prior to the persog’acceptance of the settlemenree
History: 2011 a. 186 ment,the chiropractor has not been paid for his or her services and
hasprovided written notification to the perserdttorney of the
895.45 Service representatives for adult abusive  con-  servicesthat were provided to the person.

duct complainants. (1) DerINITIONS. In this section: (3) Exceptasprovided in sub(4), if the conditions under sub.

(a) “Abusive conduct” means domestic abuse,dafined (2) are met, the distribution of the amount dungler the contin
unders.49.165 (1) (a)813.12 (1) (am)or968.075 (1) (a)harass gency fee arrangement shall be allocated on a pro rata basis
ment, asdefined under s813.125 (1) sexual exploitation by a betweenthe persors attorney and each chiropractor who-pro
therapistunder s940.22 sexual assault under10.225 child vided services, based on the percentage obtained by comparing
abuseas defined under 813.122 (1) (a)or child abuse under ss.the outstanding fees owed the attorney and each chiropractor to
948.02t0 948.11 the aggregate outstanding attorney and chiropractic fees.

(a) The person is injured as the result of a motor vehicle acci
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(4) This section does not apply if any of the following existin any action or special proceedingipublic oficer or employee
(@) The chiropractor is eligible for paymefatr the services andis proceeded against in arficfl capacity or is proceeded
providedto the person under any health insurance contract or ségainstas an individual because of acts committed while carrying
insuredhealth plan. out dutiesasan oficer or employee and the jury or the court finds
(b) The chiropractor is eligible for payment for tservices thatthedefendant was acting within the scope of employment, the

; judgmentas to damages and costs entered agdinsficer or
g;g\é;d;(é}gé?negpﬁr:gig;gd;r&g}é%;\;gmmental health plaroor employee except aprovided in s146.89 (4) in excess of any

History: 2011 a. 32 insuranceapplicable to the &Eer or employee shall be paid by the
stateor political subdivision of which the defendant iscdficer
895.455 Limits on recovery by prisoners. A prisoneras Of employee. Agentsf any department of the state shall be-cov
definedin s.801.02 (7) (a) 2may not recover damages for mentagredby this section while acting within the scope of their agency
or emotional injury unless the prisoner shows thabhshe has Regardlessf the results of the litigation the governmental unit,

suffereda physical injury as a result of the same incident th#tit does not provide legal counsel to the defendaiintesfor
causedhe mental or emotional injury employeeshall pay reasonable attorney fees and costs of defend

History: 1997 a. 1332005 a. 15%.66; Stats. 2005 s. 895.455. ing the action, unless it is found by the court or jury that the
defendantofficer or employee did not act within the scope of
895.457 Limiting felon’s right to damages. (1) In this employment. Except as provided in $46.89 (4) the duty of a

section: governmentalnit to provide or pay for the provision of legal-rep
(a) “Crime” means &rime under the laws of this state or unddiesentatiordoes not apply to the extethiat applicable insurance
federallaw. providesthat representation. If the employing state agentiyeor

p " - torneygeneral denies that the statécafr, employee or agent
(b) “Damages’ means damages for an injury to real or perso f;doing any act growing out of or committed in the course of

propert‘}/,for de“ath, or for personal injury . the dischage of his or her duties, the attorney general appear
(c) “Felony” means a felonynder the laws of this state orop pehalf of the statéo contest that issue without waiving the

underfederal law ) __state’s sovereignimmunity to suit. Failure by the fider or
(d) “Victim” means a person against whom an act constitutiegnployeeto give notice to his or her department head of an action
afelony was committed. or special proceeding commenced against the defendaetr afr

(2) No person may recover damages from any of the followirgmployeeas soon as reasonably possible is adagcovery by
personsfor injury or death incurreavhile committing, or as a the officer or employee from thstate or political subdivision of
resultof committing, an act that constituted a felgifithe person reasonablattorney fees and costs of defending the action. The
wasconvicted of a felony for that act: attorneyfees and expenses shall notrbeoverable if the state or

(a) A victim of that felony political subdivision ofers the diicer or employee legalounsel

(b) An individual otherthan a victim of that felony who andthe ofer is refused by the defendanficér or employee. If
assistedor attempted to assist in the prevention of the act, wi eofficer, employee or agent of the state refuses to cooperate in

assistecbr attempted to assist in the protection of the victim, ap¢ defense of the litigation, thefioér, employee or agent is not

who assisted or attempted to assist in the apprehension of defeg!PI€ for any indemnification or for the provision of legal ceun

tion of the person committing the act unless the individual Wﬁt?l by the governmental un.lt under this section.

assistedbr attempted to assist is convicted of a crime as a result@m) If a court determines that costs are awardable to an

of his or her assistance or attempted assistance. employeeor official who has been provided representatioraby
(3) This section does not prohibit a person froecovering governmentalnit under paa), thecourt shall award those costs

damagesor death or personal injury resulting from a device usé@l the unit of government that provided the representation.

to provide security that is intended or likely to cause great bodily (b) Persons holding thefafe of county sherffon March 1,

harm,as defined in 9©39.22 (14) or death. 1983, are covered by this subsection. This subsection covers other
(4) (a) Any applicable statute of limitations for an action té:ountyshe.nfs Wh9 have: .
recoverdamages against a person described undetZuta) or 1. Satisfactorily completed are currently enrolled in the

(b) for injury or death incurred while committing, orasesult of preparatoryprogram of law enforcement training undet85.85
committing, an act that constituted a felonyt@led during the (4) (a) 1.and, if applicable, the recertification programs under s.
periodbeginning with theeommencement of a criminal proceed165.85(4) (a) 7, or haveprovided evidence of equivalent law
ing chaging the person who committed the act with a felony f@nforcementraining and experience as determirmdthe law
that act and ending with the final disposition, as defined in enforcemenstandards board; or

893.13(1), of the criminal proceeding. 2. Atleast 5 years of full-time employment as a law enforce
(b) Any applicable statute of limitations for an action tenentofficer, as defined in 5165.85 (2) (c)
recoverdamages from an individual described under &2jo(b) (c) This subsection does not apply to any action or speal

for injury or death incurreavhile committing, or as a result of ceeding brought by a county against its county dtittife action
committing, an act.that constituted a felonytcsilgd .durlng the o proceeding is determined in favor of the county
periodbeginning with theommencement of a criminal proceed (d) On and after March 1, 1983, all persons employed as dep

ing chaging the individual described under siB) (b) with a . . - ;
crime as a result of his or her assistance or attempt to assist 4fygSnerifs, as defined in £10.02 (48) (b) 3.arecovered by this
subsection.The county board shall adopt written policies for-pay

endingwith the final disposition, as defined ir13.13(1), of the inentsunder this subsection on behaffany other person, pro
criminal proceeding. This paragraph does not apply if a Crlmlnavidedthat person has satisfied the minimum standards d;m\he

proceedingdescribed in pafa) does not result in a felony convic

tion andthere is no other criminal proceeding described under p%?foycemenstandards board, who serves at the discretion of the
(a) pending. sheriffas a law enforcementfiofer as defined in 4.65.85 (2) (c)

(5) A court may stay a civil action described under $2p. and thebcoudnty maymake the payments upon approval by the
until the final disposition of a criminal proceeding describe(c\iounty oard. . ) N
undersub.(4). (dm) All security oficers employed by the department of mili

History: 2003 a. 872005 a. 15%.68; Stats. 2005 s. 895.457. tary affairs who are deputed unders®.26 (4mjare covered by
this section while acting within the scope of their duties assigned
895.46 State and political subdivisions thereof to pay unders.59.26(4m), as if they were state employees acting within
judgments taken against officers. (1) (a) If the defendant the scope of their state employment.
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(e) Any nonprofit corporation operating a museum uraler968.26(2) (d)arising from the dicer’s or employea' conduct in
leaseagreement witlthe state historical societgnd all oficers, the performance of ditial duties if all of the following apply:
directors,employees and agents of such a corporation, and any 1. The oficer or employee was acting within the scope of his
local emegency planning committee appointed by a cobugrd  or her employment.
unders.59.54 (8) (ajand all members of such a committee, are  , g gficer or employee is natonvicted of a crime arising
stateofficers, employees or agents for the purpagdis subsec from the conduct that is the subject of the criminamplaint

tion. issuedunder s968.26 (2) (d)

2) Any town oficer held personally liable faeimbursement : :
of étn)y pu%lic funds paid ou?in gocﬁdi)t/h pursuant to the direc d(lfO) dAny err:jplor):eg Off thedslt_atgl of Mlnnesolta vaho ']:5 named as
tions of electors at any annual or special town meeting &leall 2 d€fendant and who is found liable as a result of performing ser
reimbursecby thetown for the amount of the judgment for dam Y/Cesfor this state undea valid agreement between this state and
agesand costs entered against the towficef. the state of Minnesota providing for interchange of employees
servicesshall be indemnified by this state to the same extesm as

3) Theprotection dbrded by thissection shall apply to an . ) > )
sta(te)officerpemployee or agen>t/ while operating apsﬁgte—ow¥1 ployeeof this state performing the same services for this state
' pursuanto this section.

vehiclefor persongl usein accordgnce WItIQ@.QlG (7) History: 1973 c. 333Sup. Ct. Orde67 Wis. 2d 585, 761 (1975); Stats. 1975 s.

(4) Theprotection dbrded by this sectioapplies to members ggs 451975 . 81198 199, Stats. 1975 s. 895.46977 c. 291979 ¢. 74221 1981
of the board of governors created und€r1.04 (3) members of c. gg 616981% 5.79622%3;31 64831.,425153?9%%83 631.]_{31159% 761.2333252;)% 9(ng:' 192%55

i i X a. a. .256, a. g A a.

a committee or subcommittee of that board of governors, mefxe® 5537 "558"45 238 456 490 1995 . 201527, 411 1697 a. 351999 . 185
bersof the injured patients and familiesmpensation fund peer 2003a. 111: 2005 a.96; 2007 a. 79130, 2009 a. 2442, 93, 154 2011 a. 322013
review council created under 855.275 (2)and persons consult a. 214241 ) )
ing with that council under $55.275 (5)b), with respect to judg Cross—reference: See s.775.06for special procedure applying to state law

ments,attorney fees, and costs awarded befor fter April enforcemendfficers.
ents.atiorney iees, S erorepnaiter Ap Highway commission [now transportation dept.] supervisors who are responsible
25,1990. for the placement of highway warning signs may be suadign is not placed in

i i i ; accordancavith commission rules. They cannot claim the stait@munity from

h (?)”Th.e protection dbrded by this section applies to any of " cpart v Dvorak,57 Wis. 2d 92203 N.w2d 673(1973).

the following: . ) . “Litigation” under sub. (1) refers only to civil proceedings. Bablitch & Bablitch
(a) A volunteer health care provider who provides servicesLincoln County82 Wis. 2d 574263 N.W2d 218(1978).

unders.146.89 except a volunteer health care provider descriqu\/'a”damfy payment under sub. (1) did not apply to &oiafwho was sued for
illegally retaining his salary due to afleged failure to comply with the statutory

in s.146.89 (5) (a)for the provision of those services. requirementsor a bond and oath offife. The oficial was not acting in his @€ial
(am) A practitioner who provides services unde2s7.03and capacitywhen filing the bond or taking the oath ior defending a related suit.

ahealth care facility on whose behalf services are provided una@f'.me“" Village of Mishicot,86 Ws. 2d 374272 N.W2d 409(Ct. App. 1978).
n insurer of public employees had no right of recovery under s. 270.58 (1) [now

s.257.04 s.895.46 (1)]. HoracMann Insurance Co. Wauwatosa Board of EducatidsB
(b) A physician under £51.070r 252.04 (9) (b) Wis. 2d 385276 N.W2d 761(1979).
. . . . . Thestate could not be sued asrsfemnitor under s. 270.58 (1) [now s. 895.46 (1)].
. (|6) tThe Pr%teCtéOgnlagb;Cg)jo bélgtngS %s?gtl):n a[giph?e% tg g%gﬂm Fialav. \ight, 93 Wis. 2d 337286 N.W2d 824(1980). ‘ ‘
. . y .
Inal action under r runaer, The state may not be sued directly for the tortious acts of its employees. WMiller
(b), 15 USC 2616b), 33 USC 1319c), 42 USC 22846928(d)  Smith, 100 Ws. 2d 609302 N.Ww2d 468(1981).

and(e),6973(b), 6992(b) and (c)7413(0) 9603(0), 9606(b) and T colo fav clemene 2 U 1383 syt ot el o i core

11045(b) or49 USC 5124hat is commenced against a stafe of 307 N.w2d 164(1981).
ceror state employee_wh_o_ls proceeded agamisis or he_r di- ~ Whetheralderpersons were acting within the scope of their employment was inap
cial capacity or as an individual because of acts committed in thiepriatelydecided by summary judgment. Schroed&@choessoyl08 Ws. 2d 49

storage transportation, treatment or disposal of hazardous s IN.W2d 131(1982). ) : )
Oncea governmental unit decides to provide counsel, it must provide complete and

StanceSaneﬁn_ed in _32_89-01 (1), if that _OfiCer or employee iS  fuil representation on all issues. Bean@ity of Stugeon Bayl12 Wis. 2d 609334
found to be acting within the scope of bisher employment and N.w.2d235(1983).
if the attorney general determines that the stdteeofor state _ Sub.(1) applied to a forfeiture action against a polidecef. Crawford v City of

d : -~ . Ashland,134 Ws. 2d 369396 N.W2d 781(Ct. App. 1986).
employeeacted In gOOd faith. Regardle_ss of the det.ermmatl ‘Any action” in sub. (1) (a) means a trial in which the issue of “scope of employ
madeby the attorney general, the protecticivafedby this SE€  ment'is essential andvidence on the issue is introduced amied. Desotelle.v

tion applies if the state fifer or agent is not founguilty of the Continental Cas. Cd.36 Ws. 2d 13400 N.W2d 524(Ct. App. 1986).

criminal action commenced under this subsection. This prot(?clni;'stzopethof emplloymem” qastis Ltmfff"b' (1) (a), Considergtion must bet bgiven
H H H H 0 whether the employee was "actuated,” In some measure, 0y a purpose toeserve
tion includes the payment of reasonable attorney fedsfending  ¢mpiover. Olson v Connerly 156 Ws. 2d 488457 N.W2d 479(1990).

theaction and costs or fines arising out of the action. A former school employee sued by the school district over her employment con

(7) The protection dbrded by this section does not app|y totractwas notentitled to costs under sub. (1) (a). Pardeeville Area School District v

| f Gt f h ing inis . Bomber,214 Ws. 2d 397571 N.W2d 189(Ct. App. 1997)97-1469
anylaw enforcement dicer of another state acting inig¢onsin Voting members of a commission created by 2 villages were pufiersfpro

underan agreement authorized undet 85.46 tected by s. 895.46 (1§4 Atty. Gen. 208

(8) The protection dbrded by this section applies to any_ Sections 895.35 and 895.46 apply to actions for open meetings law violations to

it ; fetri ; the same extent that they apply to other actions against pulidierefandemployees,
ownerof land within a dralnage district establisheutler ch88 exceptthat public oficials cannot be reimbursed ftorfeitures they are ordered to

who undertakes work on a drain if the work is approved by thgy for violating the open meetings l&&v Atty. Gen. 177
drainageboard. The University of Visconsin hasio authority to agree to hold harmless a county
(9) (a) The state shall reimburse a staffficer or state thatincurs liability because of a universityfiobr’s torts, but common lawould

: requirethe oficer to indemnify thecounty and statutory indemnification would
employeefor reasonablattorney fees and costs incurred by thgtquirethestate to indemnify the fifer when acting in the scope of employmdi.
officer or employee in connection withJohn Doe proceeding Atty. Gen. 1 _ .
unders.968.26 (2)arising from the dfcer’s or employee’ con StateEmegency Response Board Committee and Local Beraty Planning

. e s f . Committeesubcommittee members appointed by a county board are entitled to
ductin the performance of fifial duties if all the following apply: indemnityfor damage liability under s. 895.46 and legal representation lajttre

1. The oficer or employee was acting within the scope of hisiygen;fal l#nﬁer S. 165.281 Atdeen- l|7 4 Board. @ch ,
or her employment. Membersof the Investment Board, Employeri3t Fund Board, 8achers Retire

mentBoard, WsconsinRetirement Board, Group Insurance Board, and Deferred
2. The oficer or employee is natonvicted of a crime arising ComptethgttiorE]oar{J ;rfe gubjeg_t tot_theflimli_takt)i_cle?s or:j datrﬂages '{mﬁg-ff ggd
i i i ;areentitled to the stateindemnification for liability under this sectio@ =
Trom the conduct that is the SUbjeCt of any criminal complalﬁfeAn assistant district attorney on furlough pursuant to executive order is entitled to
issuedunder s968.26 (2) (d) representatioand indemnification if he or she is carryiogt duties within the scope
(b) The state shall reimburse a staticef or state employee Of?Lsisoéer]c?i:)ﬁT"lpall;yrr:c;aunig?rﬁigézﬁicaﬂon for actions that are not intended to bene
]‘eonz;?(?sec’g,?]blge?et?énney ;e((a;?;n:arcz;sotﬁqlpqg%r{em@ggcegggr fit the employewhen those actions further the objectives of employment. Hibma v
yeel Ing mi | ISSU u ®degaard769 F2d 1147 (1985).
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Section893.80 (4) bars direct suits against municipalities for the torts of their A “written service contract” is a contract that obligates the insurer to provide loss
employees.It does not preclude suing théicér directly and using s. 895.46 to indi controlservices to an insured. Samuels Recycling CBNA Insurance Co223
rectly recover from the municipalityGraham vSauk Prairie Police Commission. Wis. 2d 233588 N.W2d 385(Ct. App. 1998)97-3511
915F.2d 1085(1990).

An employee can misuse or exceed his or her authanitg still acting within the il liahili PN i
scopeof his or her employmenGrahamexemplifies the principle that a policdief 895.48 Civil “ablllty exemption; emergency medical

cercan grossly exceed his authority to use force and still be found to have acted wif#f€- (1) Except as provided in sufig), any person who ren
the scope of employment. JavierGity of Milwaukee 670 F3d 823(2012). dersemegency care at the scene of any aegeacy or accident in
Sub.(1) does not prevent a statéiaitl from asserting “good faith” as@efense  goodfaith shall be immune from civil liability for his or hacts
to a chage of infringement of civil rights. Clarke €ady358 F Supp. 156 (1973). or omissions in rendering such e cv care
The purpose of this section is not to transform any suit against a state eniployee . . g . X gency ’ .
asuit against the state, but to shield state employees from monetary loss in tort suitg(1g) Theimmunity described in sulfl) and s450.11 (1i) (c)

Wirec‘g f}g?{)“?ﬁ;ﬁg@ﬂé lldzf?gézga-a il ights judgment against a county ;3. does noextend when employees trained in health care or health
Ul u l VI 11 Ju I Ul Ju B .

whenthe judgment held that tfiedge was not carrying out duties of théaef at the eg_‘re_pmfesswnals rende_r engency care for compensation and
relevanttime. Harris vCounty of Racine512 F Supp. 12731981). within the scope of their usual and customary employment or

" If an employee iSt_parE r?f ?n;r:;er—muni_ciptar: te;mfuntder s. 6|6-305f [now s. 66.03p3RActiceat a hospital or other institution equipped witbspital
e agency requestin e te ervices Is the de facto employer 1or purposes HHT H
inder%nifigatio%under%his section. LeibensteinGrowe, 826 F—Tgugp. 174‘219%2). %C"It.les’ at the S.Cen.e Qf any e.rgenCy QI’ aCCIdene.r.]r.OUte toa

A sherif represents the county when enforcing the I&svereign immunitjor ~ hospitalor other institution equipped with hospitatilities, or at
stgteﬁfficial;unﬁer tf;((s ]éﬂ:: %mendgnde%;o tgggu.s. constitutidoes not apply g physicians office.
Abrahamy. Plechowski13 F Supp. ¥1998). (Im) (a) Except as provided in pgb), any physician, physi
895.47 Indemnification of the W isconsin State Agen - Clanassistant, podiatrist, or athletic trainer licensed undet48).
cies Building Corporation and the ~ Wisconsin State Pub - chiropractorlicensed under ct#46, dentist licensed under ch.
lic Building Corporation. If the Wisconsin State Agencies 447, emegency medical technician licensed undetSs. 15 first
Building Corporation or the Wconsin State Public Building Gor réspondecertifiedunder s256.15 (8) registered nurse licensed
porationis the defendant in an action or special proceeding in gdercglu. %41 ?]agomﬁssagg theralplst or blor(]ijork therapist
capacityas owner of facilities occupied by any department dfensedunder ch460who renders voluntaryealth care to a par
agentsof any departmeruf state government, the judgment as tiCiPantin an athletic event or contest sponsored by a nonprofit
damagesnd costs shall be paid by the staten the appropriation cofPorationas defined in £56.0129 (6) (b)aprivate school, as

madeunder s20.865 (1) (fm) The state. when it does not provid efinedin s.115.001 (3r) a tribal school, as defined in14.5.001
legal counsel to the ((:ie)f((and)ant, its memberBcefs or emgloy 15m), a public agencyas defined in €16.856 (1) (b)or a school,

: fined in s609.655 (1) (g)is immune from civil liability for

ees,shall pay reasonable attorney fees and costs of defending ge o ; : -

actionregardless of the results of the litigation, unless the court%}m?‘r hgorna:jci:isogrs%%gsllons in rendering that care iffalie fol

jury finds that the membgofficer or employee did not act within 9 N .

the scope of that persaemployment. Failure by the defendant 1. The health care is rendered at the site of the event or contest,

to give notice to the department of justice of an action or spec@{rind transportation to a health care facility from the event or

proceedingcommenced against it, its membersficefs or contestor in a locker room or similar facility immediately before,

employeesas soon as reasonably possible shall bar recovery®fing or immediately after the event or contest.

the defendant, its members fikrs or employees from the state = 2. The physician, podiatrist, athletic trainehiropractor

underthis section. Attorney fees and expenses may not be-recg@ntist,emegency medical technician, first respongsgtysician

eredif the state ders the membeofficer or employee legal coun assistantregistered nurse, massage therapist or bodywork-thera

seland the der is refused. pistdoes not receive compensation for the health care, other than
History: 1977 c. 344447. reimbursementor expenses.

895.472 Indemnification of a financial institution. A (b) Paragrapifa) does not apply to health care services pro

financialinstitution, as defined in 843.80 (2) thatcompensates videdby a volunt.eer health ca're provider undet465.89

acustomer for a pecuniary loss resulting frarfinancial crime, ) (5‘9) In this SUb?eCt'O”- _ '
asdefined in s943.80 (1) or assumes the loss, may bring a civii 1. “Cardiac arrest” means the sudden cessation of cardiac
actionagainst the person who committed the crime to recover fii@ctionand the disappearance of arterial blood pressuredhat
amountof the loss, any other damages incurred by the financhte ventricular fibrillation or pulseless ventricular tachycardia.
institution asa result of the crime, and the costs incurred to bring 2. “Pulseless ventricular tachycardia” means a disturbance in

the action, including attorneg’fees. the normal rhythm of the heart that is characterizgdapid elec
History: 2005 a. 21%.2; 2007 a. 9%.239. trical activity of the heart with no cardiac output.
(am) Any of the following,other than an emgency medical
SUBCHAPTERII technicianor afirst responder — defibrillation, is immune from

civil liability for the acts or omissions of a person in rendeiring
goodfaith emegency cardy use of an automated external defib
rillator to an individual who appears to be in cardiac arrest:

895.475 Exemption from civil liability for furnishing 1. The person who renders the care. -

safety inspection or advisory services. The furnishing of, 2. The owner of the automated external defibrillator

or failure to furnish, safety inspection or advisory services 3. The person whprovides the automated external defibril
intendedto reduce the likelihoodf injury, death or loss shall not lator for use, if the person ensures that the automated external defi
subjecta state dicer, employee or agenty an insurerthe insur  brillator is maintained and tested in accordanith any opera
er'sagent or employee undertaking to perform such services agianal guidelines of the manufacturer

incidentto insurance, to liability for damages from injudgath 4. Any persorwho provides training in the use of an auto
or loss occurring as a result of any act or omission in the cousgtedexternal defibrillator to the person who renders care.

of the safety inspection or advisory services. This section shall not,) The immunity specified in paam) does not extend to an
apply if the active negligence of the statdiadr, employeeor ¢ tt(hé following: v sp pe@m) y
agegj[t,pr Otfh thte |nsurt'?]rthe |ns.ure‘rts agent or ?mp%e?hcrealted the 1 A person whose act or omission resulting from the use or
conditionthat was the proximate cause of injutlgath or loss. e 2o

This section shalhot apply to an insurgthe insuress agent or the pt(:)\{lsmn for usl(_a of the automated external defibrillator
employee performing the safety inspection or advisory servidgd'SUtULESYross negligence.

whenrequired to do so under the provisions of a written service 2. A health care professional who renders g@ecy cardor
contract. compensatiomnd within the scope of his or her usual and custom

History: 1991 a. 392005 a. 15%.42; Stats. 2005 s. 895.475. ary employment or practice at a hospital or other institution

EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY
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equippedwith hospital facilities, at thecene of an emgency or (c) The immunity under pafa) does not extend to aiperson
accidentenroute to a hospital or other institution equipped wittlescribedunder sub(3) (a) (b), or (c).
hospitalfacilities or at a physicias’office. History: 2005 a. 15%s.45, 47; 2005 a. 34%.55.

History: 1977 c. 1641987 a. 141989 a.31; 1993 a. 1091995 a. 2271997 a. NOTE: 2005 Wis. Act 347 which affected this section, contains extensive
67,156,191, 1999 a. 79, 32, 56, 186, 2001 a. 742003 a. 332005 a. 155188 486, ~ €Xplanatory notes.
2007a. 1302009 a. 13, 302, 355 2011 a. 2602013 a. 200 S ) ) )

Whatever the precise scope of “scene of any gemey or accident” in sub. (1), 895.4803 Civil ||ab|||ty exemption; information con -

the phrase is stitiently broad to include the defendantiome when the injured, i i ;
bleedingplaintiff arrived after being hurt in an incident involving an aII—terrain.C(:“mmg paternity . Any member of the stabf a hOSpIta| who

vehiclein nearby woods. In the circumstances of the case, temey care” under 1S designated by the hospital and trained by the department-of chil
sub.(1) refers to the initial evaluation and immediate assistance, treatment, and inffren and families under €9.14 (1) (cm)@nd who in good faith

ventionrendered to the plaintifluring the period before care could be transferred t : : f . . . .
professionamedical personnel. Mueller McMillian Warner Insurance Company Providesto a childs available parents written information that is

2006WI 54, 290 Wis. 2d 571714 N.w2d 183 05-0121 provided by the department of children and families and oral
Thereare 3 requirements before sub. (1) relieves a person from liabileyndy  informationor an audio or video presentation about the form that
gencycare must be rendered at the scene of thegemey; 2) the care rendered mustjg prescribed by the state registrar undes%15 (3) (b) 3and

be emegency care; and 3) any ergency care must be rendered in gaith. Clay R Y .
tonv. American Family Mutual Insurance Compag07 W1 App 228305 Ws. 2d ~ aboutthe significance and benefits of, aalternatives to, estab

766,741 N.w2d 29707-0051 lishing paternity under the requirements of@9.14(1) (cm) is
ITh‘?d“G‘t’Olft‘) Sarpf‘”ta”" ,'a"é'z d'sclusfed- 67 Ng?“- Zflti- National SKi R Iimmunefrom civil liability for his or her acts apmissions in pro
ncidentalbenefits received by volunteer members of the National Ski Ratrol , i 4 ; ; ; ; ;
exchangédor rendering emeency care to disabled skiemgy result in a loss of civil Vld.mg t.hat Ora“.nformatlon or audio or video presentation and
liability immunity under the Good Samaritan la#® Atty. Gen. 194 ert_ten information.
The Good Samaritan statute. 62 MLR 469 (1979). History: 2005 a. 15%s.46, 48, 2007 a. 20
The Good Samaritan Statute: Civil Liability Exemptions for Egesicy Care. L ) ] o
Szymanski.Wis. Law July 2007. 895.481 Civil liability exemption; equine activities.

S ) . (1) In this section:
895.4802 Civil liability exemption; hazardous materi (a) “Equine” means a donkelyinny, horse, mule or pony
als. (1) In this section: b) “Equi fivity”  the followina:
“Dischage” has the meaning given unde82.01 (3) (b) "Equine ACVTY Means arly o1 the 191owing:
(@) “D'SC g ) ; ) 1. Shows, fairs, competitions, performances or parades that
(b) “Hazardous substance” has the meaning given undef&lve any breeds of equines and any equine disciplines, includ
299.01(6). ing combined training, competitive trail riding, cutting, dressage,
(c) “Hazardoussubstance prediction” means any declaratiafiviving, endurance trail riding, Englisbr western performance
or estimate of the likely spread or impact of an actual digehefr riding, grand prix jumping, horse racing, hunter and jumper
ahazardous substance that is based on meteorological, mathegtws, hunting,polo, pulling, rodeos, 3-day events and western
ical, computer or similar models. games.
(d) "Hazardous substance predictor” means any person who 2. Equine training or teaching.
makesa hazardous substance predictiomsuant to a contractor 3. Boarding of equines.

agreementvith a public agencyr pursuant to a contract or agree 4 Riding, inspecting or evaluating @quine belonging to
mentwith a person who possesses or controls hazardous therregardless of whether the ownertbé equine receives
stancesor the purpose of assisting that person in supplying & PYRonetaryor other consideration for the uskthe equine or per
lic agency _W|th a hazardous substance prediction in the elen,its the riding, inspection or evaluation of the equine.
anactual dischage qf a hazardous sut_)stan_c_e. . 5. Riding, training or driving an equine or beingassenger
(2) Any person is immune from civllability for his or her 5, 4n equine.
goodfaith acts or omissions related to assistance or advice whlcrh
BheenFciﬁzggrgg%lgﬁiéflgp?hget?oﬁgmcy or a potential emer beinga passenger on a veh_icle pulled by an equine_.
(a) Mitigating or attempting to mitigatie efects of an actual /- ASSisting in the medical treatment of an equine.
or threatened dischge of a hazardous substance. 8. Shoeing of an equine.

(b) Preventing or cleaning up or attempting to prevent or clean 9- Assisting a person participatirig an activity listed in
up an actual or threatened disafaof a hazardous substance. Subdsl.to8.

(3) Theimmunity under sub(2) does not extend to aper . (€) “Equine activity sponsor” means a person, whedperat
son: ing for profit or nonprofit, who @anizes or provides the facilities

(a) Whose act or omission causes in whole or in part the act{, 2" €duine activityincludingowners or operators of arenas,

or threatened dischge and who would otherwise be liable for th& UPS: fairs, schools, stables and therapeutic riding programs.
actor omission: (d) “Equine professional” means a person engaged for com

(b) Who would be liable for the disclgerunder chg81t0285 pensatiorin the rental of equines or equine equipment or tack or

: . in the instruction of a person the riding or driving of an equine
or 28910 299 or any rule promulgateor permit or order issued ™ : :
underchs 281 to 28y5 or28pgto 293 P or in being a passenger upon an equine.

(c) Whose act or omission constitutes gross negligence (€) “Inherent risk of equine activities” means a danger of con
. : . ; . difion that is an integral part of equine activitigs;luding all of
involvesreckless, wanton or intentional misconduct; or

thefollowing:

(d) Whoreceives or expects to receive compensation, other ; The propensity o&n equine to behave in a way that may
than reimbursement for out—-of-pocket expenses, for rendenp@sumn injury or death to a person on or near it.

the advice and assistance. . L . .
. 2. The unpredictability of an equirseteaction to a sound,
(4) (a) Any hazardous substance predictor or any person Whe, ementor unfamiliar object, person or animal.
providesthe technologyto enable hazardous substance predic 3. A collisi ith bi ' t th imal
tionsto be made is immune from civil liability for his or her good - 2 COllISION With an object or another animal. .
faith acts or omissionis making that prediction or providing that 4. The potential for a person participatingaimequine activity
technology. toactina n_egllgent manneo fail to control the equine or to not
(b) The good faith of any hazardous substance predictor or &Within his or her ability _
personwho provides the technology to make a prediction is pre 5. Natural hazardsncluding surface and subsurface cendi
sumedin any civil action. Any person who asserts that the acts d¢ions.
omissionsunder par(a) were not made in good faith has the-bur (f) “Property” means real property and buildings, structures
denof proving that assertion by clear and convincing evidencandimprovements on the real property

6. Riding, training or driving a vehicle pulled by an equine or

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/acts/1977/164
http://docs.legis.wisconsin.gov/document/acts/1987/14
http://docs.legis.wisconsin.gov/document/acts/1989/31
http://docs.legis.wisconsin.gov/document/acts/1993/109
http://docs.legis.wisconsin.gov/document/acts/1995/227
http://docs.legis.wisconsin.gov/document/acts/1997/67
http://docs.legis.wisconsin.gov/document/acts/1997/67
http://docs.legis.wisconsin.gov/document/acts/1997/156
http://docs.legis.wisconsin.gov/document/acts/1997/191
http://docs.legis.wisconsin.gov/document/acts/1999/7
http://docs.legis.wisconsin.gov/document/acts/1999/9
http://docs.legis.wisconsin.gov/document/acts/1999/32
http://docs.legis.wisconsin.gov/document/acts/1999/56
http://docs.legis.wisconsin.gov/document/acts/1999/186
http://docs.legis.wisconsin.gov/document/acts/2001/74
http://docs.legis.wisconsin.gov/document/acts/2003/33
http://docs.legis.wisconsin.gov/document/acts/2005/155
http://docs.legis.wisconsin.gov/document/acts/2005/188
http://docs.legis.wisconsin.gov/document/acts/2005/486
http://docs.legis.wisconsin.gov/document/acts/2007/130
http://docs.legis.wisconsin.gov/document/acts/2009/113
http://docs.legis.wisconsin.gov/document/acts/2009/302
http://docs.legis.wisconsin.gov/document/acts/2009/355
http://docs.legis.wisconsin.gov/document/acts/2011/260
http://docs.legis.wisconsin.gov/document/acts/2013/200
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%2054
http://docs.legis.wisconsin.gov/document/courts/290%20Wis.%202d%20571
http://docs.legis.wisconsin.gov/document/courts/714%20N.W.2d%20183
http://docs.legis.wisconsin.gov/document/wisupremecourt/05-0121
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20228
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20766
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20766
http://docs.legis.wisconsin.gov/document/courts/741%20N.W.2d%20297
http://docs.legis.wisconsin.gov/document/wicourtofappeals/07-0051
http://docs.legis.wisconsin.gov/document/oag/vol79-194
http://docs.legis.wisconsin.gov/document/statutes/2013/292.01(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/299.01(6)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.4802(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20281
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20285
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20289
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20299
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20281
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20285
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20289
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20299
http://docs.legis.wisconsin.gov/document/statutes/2013/895.4802(4)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.4802(4)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.4802(3)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.4802(3)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.4802(3)(c)
http://docs.legis.wisconsin.gov/document/acts/2005/155
http://docs.legis.wisconsin.gov/document/acts/2005/155,%20s.%2045
http://docs.legis.wisconsin.gov/document/acts/2005/155,%20s.%2047
http://docs.legis.wisconsin.gov/document/acts/2005/347
http://docs.legis.wisconsin.gov/document/acts/2005/347,%20s.%2055
http://docs.legis.wisconsin.gov/document/acts/2005/347
http://docs.legis.wisconsin.gov/document/statutes/2013/69.14(1)(cm)
http://docs.legis.wisconsin.gov/document/statutes/2013/69.15(3)(b)3.
http://docs.legis.wisconsin.gov/document/statutes/2013/69.14(1)(cm)
http://docs.legis.wisconsin.gov/document/acts/2005/155
http://docs.legis.wisconsin.gov/document/acts/2005/155,%20s.%2046
http://docs.legis.wisconsin.gov/document/acts/2005/155,%20s.%2048
http://docs.legis.wisconsin.gov/document/acts/2007/20
http://docs.legis.wisconsin.gov/document/statutes/2013/895.481(1)(b)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/895.481(1)(b)8.

25 Updated 13-14Wis. Stats. Database DAMAGES, LIABILITY, MISCELLANEOUS COURT 895.485
PROVISIONS
(g) “Spectator” means a person who attendsvatches an 895.482 Civil liability exemption; ski patrol members.
equineactivity but does not participate in the equine activity ofl) In this section:
performany act or omission related to the equine activity that con (a) “Compensation” means wages, salartgmmission or
tributes to the injury or death of a participant in the equine activifyonusesaid for services rendered, but does not include the-provi
(2) Except as provided in sul{8) and(6), a person, including sion,at a discounted price or without chayof food, beverages,
anequine activity sponsor or an equine professional, is immuglething, passes or other incidental benefits to ski patrol members.
from civil liability for acts or omissions related his or her partic (b) “Ski patrol member” means a registered member of the
ipationin equine activitie$f a person participating in the equinenationalski patrol who serves in that capacity without compensa
activity is injured or killed as the result of amherent risk of tion.

equineactivities. (2) Exceptas provided in sub(3), a ski patrol member is
(3) Theimmunity under sub(2) does not apply if the personimmunefrom civil liability for his or her acts or omissiomghile
seekingimmunity does any of the following: he or she is acting in his or her capacity as a ski patrol member

(a) Provides equipment or tack that he or she knew or sholfigludingthe rendering of emgency care.

haveknown wasfaulty and the faulty equipment or tack causes the (3) Theimmunity under this section does not apply if the act
injury or death. or omission of the ski patrol member involves reckless, wanton or

. ) : intentionalmisconduct.
(b) Provides an equirte a person and fails to make a reason ;. 1901 a. 318

ableeffort to determine the ability of the person to engsajely

in an equine activity or to safely manage the particular equire psas 483  Civil liability exemption; regional and local
vided based on the persarepresentations of his or her ability emergency response teams and their sponsoring agen -

(c) Fails to conspicuously post warning signs of a dangeraties. (1) A regional emegency response team, a member of
inconspicuousondition known to him or her on the property thasucha team, and a local agenag defined i1$.323.70 (1) (b)that
he or she owns, leases, rents or is otherwise in lawful controlafntractswith the divisionof emegency management in the
or possession. departmendbf military afairs for theprovision of a regional emer

(d) Acts in a willful or wanton disregard for the safety of th§€ncyresponseeam, are immune from civil liability for acts or
person. omissiongrelated to carryingut responsibilities under a contract

(e) Intentionally causes the injury or death. unders. 323.70 (2)

A h v invol . . ... (2) A local emegency response team, a membésuch a
(3m) A person whose only involvement in an equine activity,smand the countycity, village, or town that contracts to provide

is as a spectator shall not be considéeebe participating in the {he emegency response team to the county are immune from civil

equineactivity. _ ~_liability for acts or omissions related to carrying out responsibili
(4) Everyequine professional shall post and maintain signsties pursuant to a designation unde823.61 (2m) (e)

a clearly visible location on or near stablmrrals or arenas  (3) A local emegency planning committee created under s.

owned,operated or controlled by the equine professional. Thg 54(g) (a) 1.that receives grant under 823.61is immune

signsshall be white with black lettering, each letter a minimum gfom civil liability for acts or omissions related to carrying out

one inch in height, and shall contain the following noticeyesponsibilitiesunder s323.61

“NoTice: A person who is engaged for compensaiticthhe rental (4) A regional structural collapse team, a memifesuch a

of equines or equine equipment or tack or in the instruction of 8, anq 4 local agencgs defined in $23.70 (1) (b)thatcon
personin the riding or driving of an equine or in being a passenger -ic\with the division of emgency management in the depart

ypor|1 ar:j equine is not liable for tlhe |r;]ury Ok: dg?]th of a.psrs lentof military afairs for the provision of a regional structural
involvedin equine activities resulting from the inherent risks o) japseteam, are immune from civil liability for acts or omis

equmegctlwtles,"as defined in section 895.481 (1) (e) of the& W gjons related to carrying out responsibilities under a contract
consinStatutes. - - - unders.323.72 (1)
(5) If an equine professional uses a written contract for thedistory: 1991 a. 1041995 a. 13201; 1997 a. 272001 a. 162009 a. 4243; 2011

rentalof equines or equine equipment or tack or for the instructiér?s8 . .
A town that responds to a Level B hazardous waste release in its own capacity in

of a_ person In the rldlngjrlvmg_ or bemg_ a passengt_ar UDQn Akhe absence of a countyide agreement does not receive immunity from civil liability
equine the contract shall contain the notice set forth in gkin  undersub. (2), 1995tats., but other statutory and common law immunities apply

clearly readable bold print of not less than the same size as 8¢ 1-99

print used in the remainder of the contract. 895.485 Civil liability exemption; agencies, foster par
(6) This section does not limit the liability @& person under ents and family—operated group home paren’ts. 1) In

any applicable products liability laws. this section:
(7) This section does not limit the immunity created under s. (a) “Family-operated group home” has the meaning given in

895.52 5.48.627 (1)
History: 1995 a. 256 “ » . . .
Theapplication of this section is not limited to equine professionals.esi¢eption (b) “Foster home” has the meaning given in&02 (6)

to immunity under sub. (3) (a) for faulty equipment dat apply when no connection (2) Exceptas provided in s467.10 (7)and343 15 (2) any

betweerthe equipment and the plaiffité injuries was shown. KangasRerry2000 o ’ s

WI App 234 239 Ws. 2d 392620 N.W2d 429 00-0001 foster or family—operated group home parent licensed under s.
“Providesan equine” in sub. (3) (b) means to make available for use an equine #é&. 620r 48.625is immune from civil liability for any of the fel

the provider either owns or controls and does not encompass an equine previol@lming;

soldor given to the individual claiming damages. Barrittawve,2003 WI App 185 P .

266Wis. 2d 863669 N.W2d 189 03-0034 (@) An act or omission of thg fost(_er or far_nlly—operated group
A person asserting that he or she has immunity because he or she was “ridind¥@e parent while that parent is acting in his or her capacity as a

an‘“equine activity’ at the time of the injury—producing accident need not show th teror family— rat r hom rent.

he or she was on the back of a horse at the moment of the accident. The S'[atth%SI eror family Op(?Z‘ a edg OUp_ ome Pa € .

wordedin terms of immunityfor acts or omissions “related to” participation in an fb) An act or omission of a child who is placed in a foster home

equineactivity and not only for the act of the activity itself. Helletdellen,2013  or family—operated group home whillee child is in the foster or

WI App 69, 348 Wis. 2d 223831 N.W2d 430 12-1916 N y
While it is true that a person who already owns or controls an equimadaipate family—operatedgroup home parerstcare.

in an equine activity without being provided with an equine, in ordex frson who (3) Theimmunity specified in sul§2) does not apply if the act
does.gm own or CO”%’.' atﬂ equine to pf;‘rt'cgp?g; Eg)a”lt?ql."”e ameo?f must or gmission of a foster or family—operated group home parent was
providean equine witnin the meaning or sub. . IS Immal er the per . . . . - -
sonwho allegedly provides the equine retains sole or primary control of the equift®t donein good faith or was not in compliance with any written
Hellenv. Hellen,2013 W1 App 69348 Wis. 2d 223831 N.W2d 430 12-1916 instructionsreceived from the agency that placed the child regard
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ing specificcare and supervision of the child. The good faith a&portor furnishing the information shall recover costs under ch.
a foster or family—operated group home parent and the- coB814 and, notwithstanding 814.04 (1) reasonable attorney fees.
plianceof the foster or family—operated grobpme parent with  History: 1995 a. 177
any written instructions received from the agency that plaked
child are presumed in a civaktion. Any person who asserts tha895.487 Civil liability exemption; employment refer -
afoster or family—operated group home parent did not act in goedces. (1) In this section:
faith, or did not comply with written instructions received from (3) “Employee” has the meaning given ii61.01 (3jand also
the agency that placed the chilgsthe burden of proving that jnc|ydesa former employee.
assertion.

(4) Any agency that acts in good faith in placenghild with
a foster or family—operated groupme parent is immune from
civil liability for any act or omission of the agendlye foster or

family—operatedyroup home parent, or the child unless all of th or employment provided pursuant to the settlenosiat dispute

following occur: betweenthe employer and employee or provided pursuant to an
(@) Theagency has failed to provide the foster or familyz g comenbetween the employer and employee relating to the ter

operatedgroup homeparent with any information relating to @ ination of the employes employment

medical,physical, mentalpr emotional condition of the child that ’

it is required to disclose under this paragraph. The department of2). AN €émployer who, on the request of an employee or-a pro
childrenand families shall promulgate rulepecifying the kind SP€ctiveemployer of the employee, provides a reference to that

of information that an agency shall disclose to a foster or famil rospectiveemployer is presumed to be acting in good faith and,

operatedgroup homeparent that relates to a medical, physica nlesslack of good faith is shown by clear and convincing evi
mental.or emotional condition of the child. dence s immune from all civil liability that may result from pro

viding that reference. The presumption of good faith under this

(b) Bodily injury to the child or any other person or damagg,psectiormay be rebutted only upon a showing by clear and con
to the property of the child amny other person occurs as a diregjincing evidence that the employer knowingly provided false

(b) “Employer” has the meaning given inl§1.01 (4)
(c) “Reference” means a statement about an empkyele’
performanceor qualificationsfor employment and includes a
atemengabout an employegjobperformance or qualifications

resultof the failure under pafa). _ informationin thereference, that the employer made the reference
po hory: 19673771989 a. 311993 a. 4461995 a. 24.9126(19) 2007 2. maliciouslyor that the employer made the referenceigtation
NOTE: 1987 Wis. Act 377contains a pefatory note explaining the act. of S 111.322
Cross-reference: See also clDCF 37 Wis. adm. code. History: 1995 a. 4411997 a. 35 . ) ) )
Foster parents are not agents of the county for purposes of tort lialsgitp B. _ The malice referred to in sub. (2) is express malice, which requires a showing of
v. Dane Countyl98 Wis. 2d 24542 N.W.2d 777(Ct. App. 1995)94-1081 See also Ill will, bad intent, envyspite, hatred, revenge, or other bad motives against the per
Estateof Cooper vMilwaukee Countyl03 F Supp. 2d 124 (2000). sondefamed, and not actuaialice, which requires statements made with knowledge

of falsity or with reckless disregard for the truth. Gibso@wernite Tansportation
o ) . ) C0.2003 WI App 210267 Wis. 2d 429671 N.W2d 388 02-3158
895.486 Civil immunity exemption; reports of insur - EmployerLiability for Employment References. Mac KelWis. Law May 2008.

ance fraud. (1) In this section, “insurance fraud” means the

presentatiorof any statement, document or claim, orphepara 895.488 Civil liability exemption; owner or person in

tion of a statement, document or claim with the knowledge that flagvful possession of the premises. (1) In this section:

statementdocument or claim will be presentdtat the person (a) “Construction site” has the meaning given i843.15 (2)

knew or should havé&nown contained materially false, incom (a).

pleteor misleading information concerning agfythe following: (b) “Owner or person in lawful possession of the premises” has
(@) An application for the issuance of an insurance policy the meaning given in 943.15 (2) (b)

(b) A claim for payment, reimbursememt benefits payable  (2) The owner or person in lawful possession of the premises

underan insurance policy andhis or her employees are immune from civil liability for the
(c) A payment made in accordance with the terms of an-insiiijury or deathof an assessor or a member of thef sthfan
ancepolicy. assessowho enters a construction site without the permission of

(d) A premium on an insurance policy the owner or person in lawful possession of the premises or his or
The rati fani i her employee to make an assessment on belfdlfe state or a
(e) The rating of an insurance policy political subdivision.

(2) Any person who, absent malice, files a report with or fur (3) The immunity under this section does not apply if the

nishesinformation concerning suspected, anticipated, or Con?njury or death resulted from the reckless, wantorintntional

pletedinsurance fraud is immune from civil liability for his or hefyisconductof the owner or person in lawful possession of the
acts or omissions in filing the reportfornishing the information

. X . remisesor his or her employee.
to any of the following or to their agents, employeedasignees: P History: 2009 a. 68 Py

(a) The ofice of the commissioner of insurance.
(b) A law enforcement iter. 895.489 Civil liability exemption; tenancy references.

(c) The National Association of Insurance Commissioners(1) In this section:

(d) Any governmental agency established to detect and pre (a) “Reference” means a written or oral statement about the
ventinsurance fraud. rental performance on applicant for tenancy and may include

) o . statementsbout the applicarg’payment historyconformance to

(€) Any nonprofit oganization established to detect and prentajagreement requirements, or conformance to local and state
vent insurance fraud. laws; factual statements regarding any rental agreement enforce

() Any insurer or authorized representative of an insurer mentactions, including notices given unde84.17 704.19 or

(3) Any information furnished by an insurerresponse to a 710.15(5r); and factual statements about any dispute settlement
reportor information furnished under su®) is confidential and betweerthe landlord and applicant in accordamdth any agree
may be made public only if required in a civil or crimiradtion. mentbetween the landlord and applicant relatingetanination

(4) If a civil action is commenced against a person for-daff the applicang tenancy
agesrelated to the filing of a report or the furnishing of informa () “Tenant” means a residential tenant, regardless of the type
tion under sub(2) and the court determines that the person @f tenancy or rental period.
immunefrom civil liability for his or her acts or omissions in filing  (2) A landlord who, on theequest of a prospective landlord
the report or furnishing the information, the person filing thef an applicant fotenancy or on the request of the applicant for
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tenancy,provides a reference to the prospective landlord is pnéolation was the proximateause of the weight gain, obesity
sumedto be acting in good faith and, unless lack of good faith islatedhealth condition.

shownby clear and convincing evidence, is immune from all civil () A claim for breach of contract or express warrantyoin
liability that may result from providinthat reference. The pre npectionwith the purchase of the food.

sumptionof good faith under this subsection may be rebuiteyi (c) A claim regarding the sale of food that is adulterated under
upona showing byclear and convincing evidence that the land, USC 342

lord knowingly provided false information in the reference or (3) In addition to the costs allowed undeB$4.04 a defend

madethe reference maliciously ] ; - .
History: 2013 a. 76 antthat prevails on a motion under&2.08filed in an action

undersub.(2) may recover reasonable attorney fees and the costs

895.497 Civil liability exemption: furnishing  safety  Of the investigation and litigation.
services relating to child safety restraint systems. History: 2005 a. 3252007 a. 97
(1) In this section:

(a) “Child passenger safety technician” means a person w,
holdsa valid certification as a child passenger safety technician
technicianinstructor issued by the National Highwayaffic
Safety Administration or any entity authorizesy the National
Highway Traffic Safety Administration to issue sucertifica netincome under 1.26 (2)

tions.
es (c) “Food distribution service” means a program of a private

b) “Safetyprogram” means any program utilizing the servic - oH . .
of c(:h)ild pasge?lggr safety technici%'/a?mi %ot conductgd for pecu nonprofit organization that provides fooproducts directly to

niary profit that provides assistance, inspections, educ(,m()n,|ndividualswith low incomes or that collecfsod products for

adviceto the public in the fitting, installation, or adjustment oftd distributes food products to persons who provide the food
child safety restraint systems. productsdirectly to individuals with low incomes.

(c) “Sponsoring gganization’means any person orgamiza- (d) “Food products” has the meaning specified #3s01 (6)
tion that does any of the following: (dm) “Governmental unit” mearthe United States; the state;

; i any county city, village, or town; any political subdivision,
;' gmopr:ozf a t(;r:ndoprassg:.gtzr s;qfety;;eechnltr::)ar;am departmentgdivision, board, or agenayf the United States, the
- Sponsors, @rs, or oganizes any safety program. state,or any countycity, village, ortown; or any federally receg
3. Owns property on which a safety program is conducteghized American Indian tribe or barid this state or an agency of
(2) (@) A child passenger safety technician winspects, thetribe or band.
installs,fits, or adjusts any child safety restraint system specified (dr) “Qualified emegency household products” includes
unders.347.48 (4) or who provides education or ott@ssistance f|ashlights,generators, blankets, personal care products, house
or advice relating to the safe installation, fitting, or adjustment gg|q cleaning products, and ergency supplies that meet the
child safety restraint systems, is immune from civil liability for higiandardgor safety and quality established by federastate law
or her actr omissions in rendering in good faith such SerVicen%gulation,or rule, that are not defective, and that havebeen
(b) The immunity under pafa) does not extend to any of therecalled by the consumer products safety commission.

following: (e) “Qualified food” means food products that meetstes
1. A person who receives compensationdaviding the ser  dards of quality established by state law or rule or federal law or

vicesspecified in pai(a), other than reimbursement for expensesegulationsjncluding food products that are not readiiarket

2. Aperson whose acts or omissions in providing the servicagsledue to appearance, age, freshness, grade, size, surplusage or
specifiedin par (a) involve reckless, wanton, or intentional mis other condition, except that “qualified food” does riotlude
conduct. cannedood products that are leaking, swollen, demted seam

(¢) The good faith of a person in providitige services speci Of not airtight.
fied in par (a) is presumed in any civil action if the services-pro  (2) Any person engaged in the processing, distribution, or sale
vided are within the scope of the persotraining for which the of food products, for profit or not for profit, who donateselis,
personhas been certified. Any person who asserts that theractat a price not to exceed overhead arachsportation costs, quali
omissionsunder par(a) were not made in good faith has the-burfied food to a charitable ganization, food distribution service, or
denof proving that assertion by clear and convincing evidencgovernmentalnit is immunefrom civil liability for the death of

(3) A sponsoring @anization is immuné&om civil liability or injury to an individual caused by the qualified food donated or
arisingfrom any acts or omissions of a child passenger sifeity Sold by the person.
nicianin providing services specified in syB) (a)or arising in (2m) Any person engaged in the manufacturing, distribution,
connectionwith a safety program the sponsoring ganization or sale of qualified emgency household products, for profit or
receivesno compensatiofor the services provided by the childnot for profit, who donates or sells, at a price not to exceed over
passengesafety technician or for participating in the safetyg-  head and transportation costs, qualified emency household

95.51 Civil liability exemption: food or  emergency
Susehold products; donation, sale, or distribution.
(95 In this section:

(b) “Charitable oganization” means an ganization the con
tributionsto which aredeductible by corporations in computing

gram. productsto a charitable ganization or governmental unit in
History: 2005 a. 3222007 a. 97 responseto a state of emgency declared under 823.10or
323.11is immune from civil liability for the death of or injury to
895.506 Civil liability exemption; weight gain and obe - anindividual caused by the qualified emency household pred

sity claims. (1) Any person who manufactures, markets, packget donated or sold by the person.
_dlstrlbutesadvert_ls_es_, o_r_sells food, as O!ef'r.‘emr“_SC 32](0’. (3) Any charitable aganization orfood distribution service
is immune from civil liability for a persos'weight gain or obesity \hich distributes free of chge qualified food to any person is
causedby the consumption of the food, or for a health conditiof,munefrom civil liability for the death of or injuryo an individ
related to weight gain or obesity ual caused by the qualified food distributed by the charitala-or
(2) Subsectior(1) does not apply to any of the following: nizationor food distribution service.
(a) A claim that a defendant under s(h). knowingly violated (3m) Any charitable aganization that distributes free of
afederal or state law concerning the manufactunngrketing, chargequalified emegency household products receiveatler
distribution,advertisement, labeling, or sale of foed, and the sub.(2m)is immune from civil liability for the death of or injury

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/acts/2013/76
http://docs.legis.wisconsin.gov/document/statutes/2013/347.48(4)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.497(2)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.497(2)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.497(2)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.497(2)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.497(2)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.497(2)(a)
http://docs.legis.wisconsin.gov/document/acts/2005/322
http://docs.legis.wisconsin.gov/document/acts/2007/97
http://docs.legis.wisconsin.gov/document/usc/21%20USC%20321
http://docs.legis.wisconsin.gov/document/statutes/2013/895.506(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.506(1)
http://docs.legis.wisconsin.gov/document/usc/21%20USC%20342
http://docs.legis.wisconsin.gov/document/statutes/2013/814.04
http://docs.legis.wisconsin.gov/document/statutes/2013/802.08
http://docs.legis.wisconsin.gov/document/statutes/2013/895.506(2)
http://docs.legis.wisconsin.gov/document/acts/2005/325
http://docs.legis.wisconsin.gov/document/acts/2007/97
http://docs.legis.wisconsin.gov/document/statutes/2013/71.26(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/93.01(6)
http://docs.legis.wisconsin.gov/document/statutes/2013/323.10
http://docs.legis.wisconsin.gov/document/statutes/2013/323.11
http://docs.legis.wisconsin.gov/document/statutes/2013/895.51(2m)

895.51 DAMAGES, LIABILITY, MISCELLANEOUS COURUDpdated 13-14Wis. Stats. Database 28
PROVISIONS

to an individual caused by the qualified egemcy household atribal school, or to an institution of higher education is immune

productdistributed by the charitableganization. from civil liability for the death of or injury to an individual caused
(4) This section does not apply the death or injury was by the commercial equipment or technology

causedy willful or wanton acts or omissions. (3) This section does not apply the death or injury was
History: 1981 c. 2191983 a. 18%.329 (20) 1987 a. 271987 a. 313.17,1989  causeddy a willful or wanton act or omission of the person who

2.108 1991 a. 392005 a. 1552007 a. 792009 a. 42180 donatedor accepted reimbursement for the commercial equip

mentor technology

895.512 Civil liability exemption; access to toilet facil - . ;
ity. If an employee of a retail establishment permits a persondto(4m) This section does not apply to the manufacturer of the
onatedcommercial equipment or technology

usethe establishmerst'toilet facility, under the requirements of s.%%'**=* ' :
146.29 the employee and the establishment are immune fronffistory: 1995 a. 12 1997 a. 2372005 a. 1552009 a. 302

civil liability for the death of omjury to the person, or an individ gg5 517 Civil liability exemption: solid waste donation
ual other than an employee who accompanies the person, thafigale. (1) In this section:

causedby or during the use of the facilitynless the death or (a) “Charitable oganization” hashe meaning given in s
injury was caused by a willful or wanton act or omission of th§95 51(1) (b) '

en,]ggz?ibog 2 198 (b) "Mun_i(_:ipality" has the meaning giyen i_nﬁ39.01 (23)
(c) “Qualified food” has the meaning given ir885.51 (1) (e)

895.514 Civil liability exemption; Health  Insurance (d) “Responsiblainit” has the meaning given in287.01 (9)

Risk-Sharing Plan and Authority . (1) In this section: (e) “Solid waste” has the meaning given ir289.01 (33)

(a) “Authority” means the Health Insurance Risk-Sharing (2) Any person who donates or selis,a price not exceeding
PlanAuthority established under subéh.of ch. 149 2011 stats. yerheadand transportation costs, solid waste, or a mateaal
(b) “Board” means the board of directors of the authority is separated from mixed soil waste, to a materials reuse program

(c) “Commissioner” means the commissioner of insurance #fat is operated by a charitableganization, municipality or

this state. responsibleunit is immune frontivil liability for the death of or
(d) “Plan” means the health care insurance plan establisHEl?!ry to an individual or the damage to property causethby
undersubchll of ch. 149 2011 stats. solid waste or material donated or sold by the person.

(2) No cause of action of any nature may adgeinst, and no __(3) This section does not apply the death or injury was
liability may be imposed upon, the authgritian, or board: or any causedy willful or wanton acts or omissions. _
agent,employee, or director of any of them; or insurers participat (4) This section does not apply to thele or donation of quali
ing in theplan; or the commissioner; or any agent, employee, ##d food.
representativef the commissionefor any act or omission by any History: 1997 a. 602005 a. 155
of them inthe performance of their powers and duties under . S [t
149 201 statsp unde2013 WsconsinpAct 20sectior0122(1L) Bos.52 Recreational activities; limitation of property

' - - ' owners’ liability . (1) DeriniTioNs. In this section:
or under2013 Wsconsin Act 16, section32 (1) (b), unless the WA - A .
(ag) “Agricultural tourism activity” means an educational or

E)ut?[ressc\),ciﬁfsjerrgliggol;%tﬂg‘;y proves that the act or omisstonst recreationahctivity that takes place on a farm, ranch, grove, or
s , , . . otherplace where agricultural, horticulturak, silvicultural crops
(3) (a) Except as provided 2013 Wsconsin Act 20Section 5 grown or farm animaler farmed fish are raised, and that
9122(1L), and2013 Wsconsin Act 16, sectiorB2 (1) (b) neither 5105 visitors to tour explore, observe, learn about, participate
the state nor any political subdivision of the state nor afigedf i, ‘o1 e entertained by an aspect of agricultural production, har

employee or agent of the stater a political subdivision acting yegting, or husbandry that occurs on the farm, ranch, grove, or
within the scop®f employment or agency is liable for any debtotherplace.

obligation,act, or omission of the authotity (ar) “Governmental body” means any of the following:
(b) All of the expenses incurred lye authorityor the com 1.’ The federal government.

missioner or any agent, employee, or representative of the com )
missionerjn exercising its duties and powers underletg, 2011 2. This state. o )
stats.,under2013 Wsconsin Act 20sectior9122(1L), or under 3. A county ormunicipal governing bodyagency board,
2013Wisconsin Act 16, section32 (1) (b) shall be payablenly ~commissioncommittee, council, department, distioctany other
from funds of theauthority or from the appropriation under spublic body corporate angolitic created by constitution, statute,
20.145(5) (g) or (k), or from any combination of those paymengrdinancesule or order

sources. 4. A governmental or quasi—governmental corporation.
History: 2013 a. 20116 5. A formally constituted subunit or an agency of subd.,
3.or4.

895.515 Civil liability exemption; equipment or
technology donation. (1) In this section:

(a) “Commercial equipment or technology” means goods Qi
relatedprocedures used bought for use primarily in a business,
including farming and a profession.

(b) “Injury” means an injury to a person or to property
(c) “Nonprofit olganization” means an@enization or associ
onnot oganized or conducted for pecuniary profit.

(d) “Owner” means either of the following:

(b) “Institution of higher educationieans an institution ___L- A Person, including a governmental body or nonprofit

within the University of Visconsin System, a technical college Oprganlzatlonxhat owns, leases or occyples F?mp,e”y
aprivate, nonprofit institution of higher education located in this 2- A governmental body aronprofit oganization that has a
state. recreationahgreement with another owner

(2) Any person engaged in the sale uge of commercial _ (€) “Private properfyowner” means any owner other than a
equipmenbr technologyfor profit or not for profit, who donates 90vernmentabody or nonprofit aganization.
any commercial equipmerdr technology to a public or private () “Property” means real property and buildings, structures
elementaryor secondary school, a tribal school, as defined in&dimprovements thereon, and the waters of the state, as defined
115.001 (15m) or an institution of higheeducation or who unders.281.01 (18)
acceptgeimbursement ian amount not to exceed overhead and (g) “Recreational activity” means any outdoor activity under
transportatiorcosts forany commercial equipment or technologytakenfor the purpose of exercise, relaxation or pleasocijding
provided to a public or private elementary or secondary schoolpi@cticeor instructionin any such activity “Recreational activ
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ity” includeshunting, fishing, trapping, camping, picnicking,or any of its oficers, employees or agents for a deatlnpry
exploringcaves, naturstudy bicycling, horseback riding, bird— causedy a malicious act or a malicious failure to warn against an
watching,motorcycling, operatingn all-terrain vehicle or utility unsafecondition of which an dicer, employee or agent of the
terrainvehicle, operating a vehicle, as defined i840.01 (74) nonprofitorganization knewwhich occurs on property @fhich
on a road designated under28.115 recreational aviation, bal the nonprofit oganization is the owner
looning, hang gliding, hiking, tobogganing, sledding, sleigh rid  (6) LiasiLITY; PRIVATE PROPERTY. Subsectiori2) does not limit
ing, snowmobiling, skiing, skatingyater sports, sight-seeing,theliability of a private property owner or of an employee or agent
rock—climbing,cutting or removing wood, climbingbservation of a private property ownewhose property is used for a recre
tow_ers_,animal t(aining, harvesting the_ produofsnatl_Jre, partici ationalactivity if any of the following conditions exist:
patingin an agricultural tourism activitgport shooting and any  (a) The private property owner collects monggods or ser
otheroutdoor sport, game or educational activitRecreational vicesin payment for the use of the owiepropertyfor the recre
activity” does not include anyganized team sport activity spon ationalactivity during which the death or injury occurs, and the
soredby the owner othe property on which the activity takesaggregatevalue of all payments received by the owfoetthe use
place. of the owne's property for recreational activities during the year
NOTE: Par. (g) is shown as affected b2013 Wis. Acts 269and 318and as i which thedeath or injury occurs exceeds $2,000. The following

mergedby the legislative eference bueau under s. 13.92 (2) (i). d . .
: X .__..donot constitute payment to a privagperty owner for the use
(h) “Recreational agreement” means a written authorlzau%q: his or her prop%rt{/ for a recrgationapl)ac%;vity:

grantedby an ownertto a governmental body or nonprofigar ) : . .
nizationpermitting public access to all or a specified part of the rle'c'ro\e g{ifgg;\l/valllgti%ir;;mals orany other product resulting from

owner’sproperty for any recreational activit
property Y y 2. An indirect nonpecuniary benefit to the private property

(hm) "Recreationalaviation” means the use of an aircraft neror to theproperty that results from the recreational activit
other than to provide transportation to persons or property fBYV eproperty y

compensatioror hire,upon privately owned land. For purposes 3. A donation of moneygoods oservices made for the man
of this definition, “privately owned land” does not include a pub@gdementand conservation of the resources on the praperty
lic-useairport, as defined in 414.002 (18m) 4. A payment of not more than $5 per person per day fer per
() “Residential property” means a building or structurBlissionto gather any product of nature on an overoperty
designedor and used as a private dwelling accommodation or pri 5. A payment received from a governmental body

vate living quarters, and the land surrounditige building or 6. A payment received from a nonprofitganization for a
structurewithin a 300—foot radius. recreationabgreement.
(2) No buTY; IMMUNITY FROM LIABILITY. (a) Except as pro 7. A payment made to purchase products or goddseof for

vided in subs.(3) to (6), no owner and no titer, employee or saleon the property

agentof an owner owes to any pelr son who enters the dsvner () The death or injury is caused by the malicious failure of the

propertyto engage in a recreational activity: _ ___ private property owner or an employee or agent of the private
1. A duty to keep the property safe for recreational activitiegropertyowner to warn against an unsafe condition on the-prop
2. A duty toinspectthe propertyexcept as provided under s.erty, of which the private property owner knew

23.115(2). (c) The death or injury is caused bynalicious act of the pri
3. A duty to give warning of an unsafe condition, use or activate property owner or of an employee or agent of a pripadp
ity on the property erty owner
(b) Except as provided in sul§8) to(6), no owner and no fif (d) The death or injury occurs on property owned by a private

cer,employee or agent of an owner is liable for the death of, apgopertyowner to a social guest who has been expressly and indi
injury to, or any death or injury caused, layperson engaging in vidually invited by the private property owner for the specific
arecreational activity on the owriemproperty or foany death or occasionduring which the death or injury occurs, if the deatth
injury resulting from an attack by a wild animal. injury occurs on any of the following:

(3) LiaBILITY; STATE PROPERTY. Subsectiorf2) does not limit 1. Platted land.
theliability of an oficer, employee or agent of this state or of any 2. Residential property

of its agencies for either of the following: 3. Property within 300 feadf a building or structure on land

(a) A death or injury that occurs on property of which this stagat s classified as commercial or manufacturimgler s70.32
or any of its agencies is the owner at any event for which the owpgy a) 2.0r 3.

chargesan admissi.op fee for spectators. . ) (e) The death or injury is sustained by an employee of a private
_(b) Adeath or injury caused by a malicious act oebyali-  propertyowner acting within the scope of his or her duties.

ciousfailure to warn againgtn unsafe condition of which arfief (7) NoDUTY ORLIABILITY CREATED. Except as expresspro-

cer, employee or agent knewwhich occurs on property desig e in this section, nothing in this section, ¥01.11 or s.

natedby the department of natural resources uisd2B.11501  gq5 550n0r the common law attractive nuisance doctrine creates

designatedy another state agency for a recreational activity anyduty of care or ground of liabilitoward any person who uses
(4) L|AB|L|TY; PROPERTY OF GOVERNMENTAL BODIES OTHER another’sproperty for a recreational ac’[|v|ty

THAN THIS STATE. Subsectiorf2) does not limit the liability of @  History: 1983 a. 4181985a. 291989 a. 311995 a. 27223 227 1997 a. 242

governmentabody otheithan this state or any of its agencies aro1la. 93208 2013 a. 20269, 318 s. 13.92 (2) (i).

of an oficer, employee or agent of such a governmental body fofNOTE: 1983 Wis. Act 418contains a statement of legislative intent in section
1.

eitherof the following: o - - o
. . A municipality is immune from liabilitjor a defective highway or public sidewalk
(a) Adeath or injury thabccurs on property of which a govern only when the municipality has turned the highway or sidewalk avdeast in part,

mentalbody is the owner at any event for whiblke owner ch@es to recreational activities and when damages result from recreational adiystiery
anadmission fee for spectators v. Village of Sauk City146 Wis. 2d 247430 N.W2d 611 (Ct. App. 1988).
o : L . “Recreationahctivity” does not apply to random wanderings of a young child that

(b) A death or injury caused by a malicious act oabyali- arenot similar to activities listeth sub. (1) (g). Shannon $hannon150 Ws. 2d

ciousfailure to warn againsin unsafe condition of which arfief 43;"h442t ’;‘éwz? 25(1t982-ef bic waters i Nalentt e v i
: estates role as trusteef public waters is equivalent to ownership, giving rise

cer, employee or agent of a govemmental bOdy knehich to recreational immunity Sauer vReliance Insurance Compai$2 Ws. 2d234
occurson propertydesignated by the governmental body for recias N.w2d 256(Ct. App. 1989).
reationalactivities. Indirect pecuniary benefits constitute “paymentider sub. (6) (a). Douglas v

5) L _ Sub Dewey,154 Ws. 2d 451453 N.W2d 500(Ct. App. 1990).

( ) IABILITY; PROFERTYOF NON?ROHTORGAMZAT'ONS; u “Injury” under sub. (1) (b) includes death. Moublerthern States Power CIb7
section(2) does not limit the liability of a nonprofit ganization wis. 2d 177 458 N.w2d 836(Ct. App. 1990).
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By providing a lifeguard a landowner does not assume a duty to provide lifeguard he owner of property subject to an easement iamer” under sub. (1) (d). The
services in a non—negligent mann&rvin v City of Kenoshal59 Ws. 2d 464464  plaintiff’'s walking across the easement to gain access to a boat was recreational as
N.W.2d 654 (1991). thewalk was inextricably connected to recreational activitye plaintif user of the

For purposes of sub. (4) (b), conduct is “malicious” when it is the result of hatrézasementwho was granted the right to use it by a 3rd—person holder of the easement,
ill will, or revenge, or is undertaken when insult or injury is intended. Er@itwy ~ Wasnot asocial guest of the land owner under sub. (6) (d) expressly and individually
of Kenoshal59 Ws. 2d 464464 N.W2d 654(1991). invited to use the propertyThe fact that the easement owgeanted the right of use

Immunity is not limited to injuries caused by defects in propissif, but applies 25 part of the sale of the boat did not render the landowner exempt from immunity
to all injuries sustained during use. JohnsoBity of Darlington,160 Ws. 2d 418 undersub. (6) (a). Urban Grasser2001 WI 63243 Ws. 2d 673627 N.W2d 511,
466N.W.2d 233(Ct. App. 1991). gggggggvner” under sub. (1) (d) 1. includes an “occupant.” A child who is an-occu

A young childs inability to intend to engage in recreational activity does not rendgp i capable of extending an invitation that triggerssbeial guest exception
landownerimmunity inapplicable when the activity is recreational in nature. Nels dersub. (6) (d). A guest'continuous act that begins on an ovmproperty but
v. Schreinerl61 Ws. 2d 798469 N.W2d 214(Ct. App. 1991). : - 7 d gins on. property

" : . ropelstheguest a few feet from the property where an injury occurs compelled the
lllegal gambling conducted by a club occupying city park land placed the chub oE@)nclusiorthat sub(6) (d) must be construed to allow for the extension of the social
side the protection of the immunity statute. LeElk Rod & Gun Club Inc164 Ws. gueststatus to the injuries defed. Waters v Pertzborn2001WI 62, 243 Wis. 2d
2d 103 473 N.w2d 581(Ct. App. 1991). ) ) _ 703,627 N.W2d 497 99-1702
A party is not immune as an occupant when evidence unequivocally shows interThis section is liberally construed in favor of property owners when the activity in
tional and permanent abandonment of the premises had occurred. MoBogwlv  questionis not specificallylisted but is substantially similar to listed activities or

Ins.Co.164 Wis. 2d 516476 N.W2d 287(Ct. App. 1991). whenthe activity is undertaken in circumstances substantially similar tirthen
Walking to or from a non—-immunactivity does not change a landowisestatus. ~ stances of a recreational activitylinnesota Fire & Casualty Insurance @daper
Hupf v. City of Appleton,165 Ws. 2d 215477 N.W2d 69(Ct. App. 1991). Recyclingof LaCrosse2001 WI 64 244 Wis. 2d 290627 N.W2d 527 99-0327

Sub.(2) (b) does not require a person injured by a wild animal to be engaged in Becausea childs subjective assessment of recreational activity could include
recreational activity for immunity to attach to the property owrecaptive deeis  everyform of childs play an objective, reasonable adult standard must be applied
awild animal. Hudson.\danesville Conservation CIut68 Wis. 2d 436484 N.Ww2d  to determine whether a childplay is recreational. Crawling through stacks of baled
132(1992). paperat an industrial site while lighting matches and starting fires was not recre

i ; ; o tionalactivity. Minnesota Fire & Casualty Insurance CoPaper Recycling of

A municipal pier was the type of property intendedyéocovered by the recre a
ationalimmunity statute. Crowbridge Village of Egg Harbgr.79 Ws. 2d 565508 ~ -aCrosse2001 Wi 64244 Wis. 2d 290627 N.W2d 527 99-0327 .
N.W.2d 15 (Ct. App. 1993). _ Thenature of property can be a significant factor in determining whetreestian

A church that paid a fee to reserve park space, including a ball diamond, for a pi'f%ﬁj

wherea “pickup” softball was played was not a sponsor of gamized team sport ; f  micehi ; f
= > : peopleaway aigues against childrens’ mischievous conduct on the premises being
ac\t/l\\//% Lg}dgrt be- (11)9(99%- ¥iha v Atlantic Mutual Ins. Co179 Ws. 2d 774508 g hetantialiysimilar to a recreational activityMinnesota Fire & Casualty Insurance
-V (Ct. App. - )- . ) o L Co.v. Paper Recycling of LaCros2901 WI 64244 Ws. 2d 290627 N.W2d 527
Whether a person intended to engage in recreational activity dspassitivein -~ 99-0327
determiningwhethemecreational activity is engaged in. The nature and purpose ofA deer stand is a “structure” under sub. (1) (f). A structure or improvereedt
the activity must be given primary consideration. LinvilleQity of Janesville184  nothe owned by the ownef the underlying land to constitute “property” under sub.
Wis. 2d 705516 N.W2d 427(1994). o o (1) (f). Peterson.Midwest Security Insurance C2001 W1 131248 Wis. 2d 567
Recreationaimmunity does not extend to activities of thadowner acting inde 636 N.W.2d 727 99-2987
pendently of its functions as ownémmunity did not apply to city paramedics pro A suit by an elementary school student injured while playing during a mandatory
wdmgdser(\)/lce tg an aggldeznt(vg:grg at a city park. Linvill€ity of Janesville]l84  schoolrecess was not barred by this sectimcause the student did not enter the
Wis. 2d 705516 N.W2d 427(1994). school property to engage in a recreational actibity for education purposes in
Limited liability for nonprofit oganizations is not unconstitutional on equalorderto comply with the state’compulsory attendance and truancy laws. Auman
protectiongrounds. Szarzynski vYMCA, Camp Minikani,184 Ws. 2d 875517 gghggg%lstnct of Stanley-Boyd2001 WI 125248 Wis. 2d 548635 N.W2d 762
N.W.2d 135(1994). - ) o
Visiting a neighbor to say hello is not a recreational activity under this section.Sponsorshipinder sub. (1) (g) contemplates a relationship bettreeperson or
Sievert. American Famibt s Co1%0 Ws. 20 13526 N.Wad £130995) " S5gnlzaiorbaying o o i e pofel sy and e nlenedbenet,
n aﬁg:;ﬁﬁcm%gg'rggﬁfggrl'rfeg[?urﬁgsg c?frf(i)rfgseg:j?;rwgr?te (;Iid notarg(smﬁgttﬁe e\?@jﬁdal benefits to the sponsofhat a city sponsored one socassociation did not
; ; ) P : ; ; nit was a sponsor of all ganized soccer team activities on city fields. Miller
beinga commercial, rather than recreational, activity utidisrsection. Fischer v W Und it | @803 WI App 58 260 Ws. 3d 581 659
DoylestownFire Department]99 Ws. 2d 83 549 N.W2d 575(Ct. App. 1995), Y: Wausau Underwriters Insurance PP 58 s. 1
95-0796 N.W.2d 494 02-1632

. . . . As long as one of the purposes for engaging in the activity is recreation the statute
_Landneed not be open for recreational use for immunity to apply under this Segachegnd bars a claim. Kautz@zaukee County Agricultural Socigp04 Wi
tion. The focus is on the activity of the person who enters on and uses the land. Irrm}b 202 276 Wis. 2d 833689 N.W2d 771 03-3281

nity applies without regard to the owf@permission. 8tdoljak v Mosinee Paper " Tt piaintiff's claim was she was injured when she became infected with E Coli
Corp.200 Ws. 2d 624547 N.W2d 602(1996),94-2549 o asa result of climbing on farm equipment and not as a result of an activity on land
An activity essentially recreational in nature will not be divided into componegt improvements to land was irrelevant. Whether or not the equipment was property
parts,at one moment recreational and at another not, in applying this seatiaal-V  within the meaning of this section, the injuring mechanism was not the farm equip
Jak v. Mosinee Paper Corg00 Ws. 2d 624547 N.W2d 602(1996),94-2549 ment,but rather the bacteria from animal waste tracked onto the equipment from the
Recreationaimmunity does not attach tdandowner when an act of the landewn defendans real property and was directiglated to the condition or maintenance of
er's officer, employee, or agent that is unrelated to the maintenance or conditiortid defendant real property Kautz v Ozaukee County Agricultural SocieB004
theland causes injury to a recreational land.u@sky v International Association WI App 202 276 Ws. 2d 833689 N.W2d 771 03-3281
of Lions Clubs210 Ws. 2d 463565 N.W2d 260(Ct. App. 1997)96-2532 An owner under sub. (1) (d) 1. includes a person who has the actual use of-the prop
A portable ice shanty located on a frozen lake does not qualify as recreati@rg} without legal title, dominion, or tenancy and encompaseesidentf land who
“property,” and its presence on the lake is ifisignt to establish its owner as an is more transient than eithetessee or an owneAn owner under sub. (1) (d) 2. is
“occupant”of the lake entitled to recreational immunifyoane vHelenville Mutual ~ a governmental body or nonprofit ganization that has a written authorization
InsuranceCo.216 Wis. 2d 345575 N.W2d 734(Ct. App. 1998)97-1420 grantedby an owner permitting public access to the ovenproperty for any recre
Walking for exercise through a padn the way to do errands was a recreationahtionalactivity. It would be unreasonable &low a snowmobile association immu
activity. Lasky v City of Stevens Poin20 Ws. 2d 1 582 N.W2d 64(Ct. App.  nity if it were granted an easement directiyt disallowing it if the easement went
1998),97-2728 first to a government entityvhich then arranged with the association to manage,
To find immunity under this section, the court must examine not only the flaintif maintain,and construct the trails necessary for recreational access. .LRtice
reasorfor being on the propertput also the activity taking place on th®perty  CountySnowmobile Tails Association, Inc2005 WI App 81280 Ws. 2d 765695
While aspectatdss presence at a school football game is recreational, the excepthdiV.2d 889 04-1859
from landowner immunity for injuries incurred in recreational activities for sponsors Walking may or may not be a recreational activity understaéute, depending on
of organized sports extends to spectators, not just participants. M&atool Dis  thecircumstances. Mere presence on property suitable for recreational activity when
trict of Colby, 226 Wis. 2d 704595 N.W2d 339(1999),98-0482 aplaintiff is injured does not, ipso facto, make this section applicable. Although the
An attendee at a fair who was injured while attempting to capture a runaway stapired persors subjective assessment of the activity is pertinent, it is not controlling.
wasengaged in recreational activitfhere is no “Good Samaritan” exception to theA court must consider the nature of the propehiy nature of the ownaractivity
recreational immunity provided by this section. Schul@ninnell Mutual Reinsur  andthe reason thimjured person is on the propert court should consider the total
anceCo.229 Ws. 2d 513600 N.W2d 243(Ct. App. 1999)98-3466 ity of circumstances surrounding the activiticluding the intrinsic natur@urpose,
Immunity for nonprofit oganizations is not limited to those that act in the publi@ndconsequences of the activitiRintelman vBoys & Girls Clubsof Greater Mit
interestandgratuitously open their land to the general public. It is not a violation @faukeenc. 2005 WI App 246288 Ws. 2d 394707 N.W2d 897 04-2669

is recreational, although it is not dispositive. Thepamercial site is used only
G business purpose thamnot open to the public, as indicated by a fence to keep

equalprotection to treat “non-charitable” nonprofiganizations dferently than Thelegislature did not enact this section to deamlowners from engaging in reg
privateproperty owners. Bethke kauderdalef LaCrosse, In2000 WI App 107  ligentbehavior but to induce property owners to open their land for recreational use.
235Wis. 2d 103612 N.W2d 332 99-1897 Recreationalisers are to bear the risk of the recreational actitdglid v Ackerville

Althoughindividual condominium unit owners hefitle to an undivided interest SnowClub,2007 WI App 43300 Ws. 2d 498730 N.W2d 428 06-0914
in common areas, a condominium association was an occupant and therefore @his section doesot distinguish between active and passive negligence. Claims
ownerunder sub. (1) (d). Bethkelauderdalef LaCrosse, In2000 WI App 107  for passive negligence, such esnawmobile cluls alleged failure to retrieve groem
235Wis. 2d 103612 N.W2d 332 99-1897 ing equipment from a trail, were no more viable than claims for active negligence,
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suchas an alleged decision to leave the disabled equipment partially on tie trathereon,owned, leased, or rented by a school district, by a school

ablind curve. All of the acts alleged were related to the condition or maintenanc ; ;
the snowmobile trail. Held \Ackerville Snow Club2007 WI App 43300 Wis. 2d Bard,or by the governing body of a charter school and used pri

498 730 N.W2d 428 06-0914 marily for public school purposes.

Sub.(1) (c) does nadefine nonprofit by referencing the chapter under which cor “« ”
porations were incorporated, either ch. 180 or 181, sdabiat is not dispositive of (gm) SpeCtator means a person who attends or watches a rec

thequestion. It would be an absurd result to read this sectiorakisg a for-profit  '€ationalactivity but does not engage or participate in or intend to
organizationout ofan oganization that throughout its existence has been governehgaga)r participate in the recreational activity
by articles of incorporation that define it as a nonprofit, has been documented by state( « ” .. .. . .
agenciess a nonprofit, and has been in compliance with IRS regulations as a non (1) “SPOrt” means an activity requiring physical exertion and
profit. De La Tinidad v Capitol Indemnity Corporatio@009 WI 8315 Ws. 2d 324  skill and which, by its nature andyanization, is competitivand
759N.W.2d 586 07-0045 . . includesa set of rules for play

An occupant under sub. (1) (d) 1. includes persons who, while not owners or ten
ants,havethe actual use of land. Occupant includes one who has the actual use o2) NO DUTY; IMMUNITY FROM LIABILITY. (&) Except as pro

propertywithout legal title, dominion, or tenancin order to give meaning to “occu viidedin sub.(3) no school district, no schobbard, no goveming
pies,” the term should be interpreted to encompass a resident of land who is more ’ ‘ !

sientthan either a lessee or an owniglilton v. Washburn County2011 WI App 48 %;?y Olfba CgarterfSChOOIr ar.‘d ngi(()jél’, ?mplﬁyetel or ﬁgelnt of a t
332Wis. 2d 319797 N.W2d 924 10-0316 schoolboara or or a governing body ot a charter school, owes 1o
actiity the 1oGiSature made A polcy ehoice that engaging In the aciiviy of ‘cuticg,_PErSon who enters the school grounds of the school bard
or reméving wood” is a recreational activityn cases in which an individual wasr_Egr the gove_rnlng boqy of a charter school to engage or participate
injured while engaging in an activity specifically enumerated under the statute, fife@ recreational activity held pursuant to a recreational agreement
courtshave determined that the activity is “recreational,” without examining the va@‘my of the following:
ousaspects or the purposebthe activity WEA Property & Casualty Insurance .
Companyv. Krisik, 2013 W1 App 139352 Ws. 2d 73841 N.W2d 290 11-1335 1. A duty to keep the school grounds dafiethe recreational
For purposesf this section, sub. (1) (d) 1. defines an “owhas a person “that activity.
owns, leases or occupies propgrtit is notthe rule that one occupies property for .
purposef the recreational immunity statute only when there is express permission 2. A duty to inspect the school grounds.
to enter the propertyWEA Property & Casualtinsurance Company Krisik, 2013 H i i a
WI App 139 352 W, 2d 73841 N.W2d 290 11-1335 3 ﬁ dutyhto glglve wa[jnlng of an unsafe condition, useabir-
Wisconsin's Recreational Use Statuteowards Sharpening the Picture at the'ty on the school grounds.
Edges. 1991 WLR 491. (b) Except as provided in sufR), no school district, no school

MinnesotaFire & Casualty Insurance Ca.Raper Recycling of LaCrosse: Why i i
PropertyOwners Should Fear the Mischief of BatsPlay and \lconsin Supreme board, no governing bodyf a charter school, and nofioér,

CourtJustices at Wk. Salva. 2002 WLR 999. employeepr agent of a school board orafjoverning body of a
Wisconsins Recreational Use Statute. Pendletoris. Waw May 1993. charterschool, is liable for the death of, any injury to, or any death
or injury caused hya person engaging participating in a recre
895.523 Recreational activities in a school building or ationalactivity held pursuant to a recreational agreement and tak
on school grounds; limitation of liability . (1) DeriniTions.  ing place on thechoolgrounds of the school board or of the gov
In this section: erningbody of a charter school.

(a) “Governing body of a charter school” means the person that(3) LIABILITY. Subsectior{2) does not limit the liability of a
operatesa charter school established underi®.40(2) or (2m) school district, a school board, a governing body of a charter

or the entity that operates a charter school established unde§c§ool,or an oficer, employee, or agent of the school board or of
118.40(2r). the governing body of a charter school for any of the following:

(b) “Injury” means an injury to a person or to property _(a) A death or injury caused lymalicious act or by a mali
(c) 1. Except as provided in sub®l, “recreational activity” ciousfailure to warn againgtn unsafe condition of which arfief

meansall of the following: cer,employee, oagent of the school board or of the governing
. ; o body of a charter school knewvhich occurs on the school

a. Any indoor physical activitysport, team sport, or game,qroundsof the school board or of the governing body of a charter

whetherorganizedor unoganized, undertaken for the purpose ofchooldesignated fouse in a recreational agreement and being

exerciseyelaxation, diversion, education, or pleasure. usedby a person for a recreational activity held pursuant to the
b. Any outdoor activity undertakeior the purpose of exer recreationabgreement.

cise, relaxation, or pleasurécluding practice or instruction in (b) The death of or injury to spectator that occurs on the

any such activity In this subdLl. b, “outdoor activity” includes schoolgrounds of the school board or of the governing body of a

hunting, fishing, trapping, camping, picnicking, exploring cavesharterschool designated for use in a recreational agreetinent
naturestudy bicycling, horseback riding, bird-watching, metor jng the recreational activity

cycling, operating an all-terrain vehicle, ballooning, hang-glid
ing, hiking, tobogganing, sleddingleigh riding, snowmobiling, 0751 activity involving any of the following pursuant taecre
skiing, skating,water sports, sight-seeing, rock—climbing, C”tt'n%tionalagreement'
or removing wood, climbing observation towers, animal training, . )
harvestingthe products of nature, sport shooting, and any other - A Weight room.
outdoorsport, game, or educational activity . A swimming pool.

2. “Recreational activity” does not include any indoor orout 3. Gymnastic equipment.
door organizedteam sport or activity ganized and held by a  (4) NoDUTY ORLIABILITY CREATED. Except as expresspyro-
school district, school board, or governing body of a chartefidedin this section, nothing in this section orl61.11northe
school. commonlaw attractive nuisance doctrine creates any dutacdf

(d) “Recreational agreement” means a written authorizati&h ground of liability toward any person who uses school grounds
grantedby a school board or the governing body of a chart} €ngage or participate in a recreational activity held pursuant to
schoolto a person that permits public access to all or a specifi@decreational agreement.
part of the school grounds fahe purpose of any recreational (5) RECREATIONAL AGREEMENT. Each recreational agreement
activity and that satisfies the requirements under &)b. shall include all of the following:

(e) “School board” means the school board or boastbéol (a) A description of the recreational activity or activities to be
directorsin chage of the public schools of a school district. heldon the school grounds pursuant to the agreement.

(f) “School building” means a building designed for and used (b) The time and place diie recreational activity or activities.
asa school by a school district, by a schboard, or by the gev (c) Any eligibility requirementdor participation in the recre
erningbody of a charter school. ationalactivity or activities.

(g9) “School grounds” means real properand any school  (d) Whether and, if so, to what extent participants who are
buildings, accessory buildings, structures, and improvementsnorswill be supervised.

(c) The death of or injury to a person participating in a recre
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PROVISIONS
(e) A clear statement describing a participsiassumption of asby failing to exerciserdinary care to prevent a known danger
risk. or to discover a danger
History: 2011 a. 162 b. The agricultural tourism provider intentionally causes the

895.524 Participation in an agricultural tourism activ participantsinjury or death. _
ity; limitations on civil liability , assumption of risk. 2. Any person who asserts that the acts or omissioas of

(1) DerINITIONS. In this section: agriculturaltourismprovider satisfy the elements under subd.

(a) “Agricultural tourism activity” means an educational o§.' orb. has the burden of proving that assertion by clear and con

recreationahctivity that takes place on a farm, ranch, grove, fneing evidence.
otherplace where agricultural, horticulturak silvicultural crops ~ (3) APPRECIATIONOFCONDITIONSAND RISK OF PARTICIPATIONIN
are grown or farm animalsr farmed fish are raised, and thaftN AGRICULTURAL TOURISMACTIVITY. A participantn an agricul
allowsmembers of the general public, whether or noaftere, to tural tourism activity engageith on property owned or leased by
tour, explore, observe, learn about, participate in, or be entertaiigtfdricultural tourism provider who fefs facilities to the gen
by an aspect a&gricultural production, harvesting, or husbandrgré! public for participation in agricultural tourism activities
thatoccurs on the farm, ranch, grove, or other place. acceptsthe risks inherent in the agricultural tourism actiafy
(b) “Agricultural tourism provider” means a person who epelwh'Ch the ardinary prudent person is or Sh_m“d_ be aware.
ates provides, or demonstrates an agricultural tourism activity _(4) EFFECT ON RELATED PROVISION. Nothing in this section
(c) “Participant’ means an individual, othéran an agricul affects the limitation of a property ownr liability under s.

tural tourism providerwho observes or participates in an agricursg‘r."Sz_
. L History: 2013 a. 269
tural tourism activity

(d) “Property” meanshereal property where an agriculturalggs 525  participation ~ in  recreational  activities;
tourism activity takes place and theuildings, structures, and restrictions on civil liability , assumption of risk. (1) LEc-
improvementson that real property ISLATIVE PURPOSE. The legislature intends by this section to estab

(e) “Risk inherent in an agricultural tourism activity” meansish the responsibilities of participants in recreational activities in
adanger or condition that is an integpalt of an agricultural tour orderto decrease uncertainty regarding the legal responsiboility
ism activity, including all of the following: deathsor injuries that result fronparticipation in recreational

1. The surface and subsurface conditions of land and the na&gtivitiesand thereby to help assure the continued availahbility
ral condition of vegetation and water on the property this state of enterprises thafefrecreational activities to the pub

2. The unpredictable behavior of wild, domestic, or farm ar1|fc' ] )
malson the property (2) DerINiTIONS. In this section:
3. The ordinary dangers of structumsequipment ordinarily (a) “Agricultural tourism activity” means an educational or

usedwhere agricultural, horticultural, or silvicultural crops argecreationakctivity that takes place on a farm, ranch, grove, or
grown or farm animals or farmed fish are raised. otherplace where agricultural, horticulturak, silvicultural crops

4. The possibility that a participant in an agricultural tourisr® 9rown or farm animaler farmed fish are raised, and that
activity may acin a negligent manngncluding by failing to fol allows visitorsto tour explore, observe, learn about, participate
low instructions given by the agricultural tourism operatdoyr N OF be entertained by an aspect of agricultural production, har
failing to exercise reasonable caution while engaging iadge vesting,or husbandry that occurs on the farm, ranch, grove, or
culturaltourism activity that may contribute to the injury to thatotherplace. o o
participant or to another participant. (b) “Recreational activity” means any activity undertaken for

(2) IMMUNITY FROMLIABILITY. (a) Subject to pafb), an agri the purpose of exercise, relaxation or pleasure, including practice

cultural tourism provider isnmunefrom civil liability for injury O instruction in any such activity'Recreational activity” does
to or the death adnindividual who is participating in an agrieul Not include participating in a snogport at a ski area, as those
tural tourism activity on propertpwned, leased, or managed byiérmsare defined in s167.33 but includes hunting, fishing, trap
the agricultural tourism provider if all of the following apply: Ping, camping,bowling, billiards, picnicking, exploring caves,

1. The participant is injuredr killed as a result of a risk inker naturestudy dancing, bicycling, horseback riding, horseshoe-

; ; ; hy pitching, bird—watching, motorcycling, operating ati-terrain
entin an agrlcu_ltural ‘Ou”sm aCt'VLty. ... vehicleor utility terrain vehicle, recreational aviation, as defined
2. The agricultural tourism providgostsand maintains, in

= X in 5.895.52 (1) (hm)ballooning, curling, throwing darts, hang
aclearly visible location at each entrarieghe property where the gjiging - hiking, sleigh ridingsnowmobiling, skating, participa
agriculturaltourism activity takes place or at the location of eagiy, in water sports, weight and fitness training, sight-seeing
agricultural tourism activity a sign thatontains the following ok —climbing, cutting or removing wood, climbingbservation
notice in black lettering, each letter a minimum of one inch ig,

; . L wers,animal training, harvesting the products of nature, partic
height,on a white background: ‘Dfice: A person wh@bserves aiingin an agricultural tourism activitgport shooting, and par
or participates in an agricultural tourism activity on this pro.p‘?"t?cipating in a snow sport outside a ski area, as those terms are
assumeshe risks inherent in the agricultural tourism activityyefinedin s.167.33 and any other sport, game or educational
Risksinherent in the agricultural tourism activity may 'nCIUd%ctivity.
conditionson the land, the unpredictable behavior of farm ani \ore. par. (b) is shown as affected bg013 Wis. Acts 269and 318and as
mals, the ordinary dangers associated with equipment irsedmergedby the legislative eference bueau under s. 13.92 (2) ().
farming operations, and the potential that a participant in the agri (3) AppreciATION OF RISK. A participant in a recreational
cultural tourism activity may act @negligent way that may cen activity engaged iron premises owned or leased by a person who
tribute to injury or death. The agricultural tourism provider is neffers facilities to the general public for participation in recre
liable for the injury or death of a person involved in an agriculturakional activities accepts the risks inherent in the recreational
tourismactivity resulting from those inherent risks.” activity of which the ordinary prudent person is or should be

(b) 1. Subject to sub@., an agriculturatourism provider is aware. In a negligence action for recoverydz#mages for death,
notimmune from civil liability for injury to or the death of a partic personainjury or property damage, conduct by a participant who
ipantif any of the following applies: accepts the risks under this subsecisorontributory negligence,

a. The agricultural tourism provider acts with a willful orto which the comparative negligence provisions 08%5.045
wantondisregard for the safety of the participant. In this stibd. shallapply
a., “willful or wanton disregard” means conduct committed with (4) RESPONSIBILITIESOF PARTICIPANTS. (a) A participant in a
anintentional or reckless disregard the safety of others, suchrecreationahctivity engaged in opremises owned or leased by
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aperson who @érs facilities to the general public for participation (d) Every participant in a snow sport at a ski area accepts that
in recreational activities is responsible to do all offtilewing:  naturalor man—-made items or obstackehin a ski area, includ
1. Act within the limits of his or her ability ing ski area infrastructure and ski area vehicles, may be unpadded
2. Heed all warnings regarding participation in the recr@! not heavily paddeend accepts that there may be a higher risk
ationalactivity. of injury ordeath or of a more severe injury associated with a colli

3. Maintain control of his or her person and the equipmelﬁt'ggdvggh an item or obstacle that is unpadded or not heavily

devices or animals the person is using while participating in the

recreationakctivity. (3) RESPONSIBILITIESOFA PARTICIPANTIN A SNOWSPORT. Every

4. Refrain fromacting in any manner that may cause Or_coﬁarnupant in a snow sport is responsible to do all of the following:

tribute to the death or injury to himself or herself or to other (@) Fulfill his or her duties set forth in 356_7'33 (5_) o
sonswhile participating in the recreational activity (b) Choose whether to wear a helmet while participating in the
(b) A violation of this subsection constitutes negligence. T@@OWSport' If the participant chooseswear a helmet, he or she

: ; v : asthe responsibility to ensure the helmatfithe correct size and
comparativenegligence provisions of 895.045apply to negh .. o . .
genceunder this subsection. fit and to ensure that it is properly secungdle he or she partici

(4m) LIABILITY OF CONTACT SPORTSPARTICIPANTS. (&) A paf patesin the snow sport.
ticipantin a recreational activity that includes physicahtact (4) LIMITS ON LIABILITY FORA SKI AREA OPERATOR;RELEASE
between persons in a sport involving amateur teams, includ LIABILITY OFA PARTICIPANT. (&) A ski operator who fuffillall
teamsin recreational, municipal, high school and college leagueg, c;fr eoglgr dalljr?igis gﬂ?ﬂ?gﬁg\i g%?tﬁ%ﬂ!ﬁiﬂ%ﬁfﬂer duty
may be liable for an injury inflicted on another participant durin% h th particip I F; 1C . Uk‘]'a'y
and as part of that spart a tort action only if the participant who br ?ﬁgt a:[rti?:ti 0;&”&?\;;2&3” t of any condition or risk accepted
causedhe injury acted recklessly or with intent to cause injury y P P : 7 . . .

(b) Unless the professional league establishes a clear polj b) A pﬁrtlupant involved in a Cg”'flot:‘l Wf'th any other pagtla h
with a different standard, a participant in an athletic activity th%‘nattc())crmrts :sngr:ggﬂtlltccﬁ?ﬂgrggh/isign'a e foran injury or deat
includesphysicalcontact between persons in a sport involving Thi b . hall b ' d braadl
professionateams in a professional league mayliakle for an () This subsection shall be construed broadly _
injury inflicted on another participant during and as part of that (5) EFFECT ON RELATED PROVISION. Nothing in this section
sportin a tort action only if the participant witaused the injury affects the limitation of a property ownler liability under s.
actedrecklessly or with intent to cause injury 895.

. . . . History: 2011 a. 199
(5) EFFECTON RELATED PROVISIONS. Nothing in this section y

affectsthe limitation of property owners’ liability under95.52 ggg 57 Sport shooting range ~ activities; limitations on
or the limitationof school districts’ liability of school boards’ liability and restrictions on operation. (’1) In this section

liability, and of liability of governing bodies of charter schoolssport shooting range” means an area designed and operated for

unders.895.523 the use and dischge of firearms.
History: 1987 a. 3771995 a. 223447, 1997 a. 2422005 a. 1552011 a. 162 2) A h hooti .
199,208 2013 a. 165269, 318 s. 13.92 (2) (i). ~ (2) A persorwho owns or operates a sport shooting range is
NOTE: 1987 Ws. Act 377contains a pefatory note explaining the act. immune from civil liability related to noise resulting frotte

This section codifies commdaw. It does not impose a greater duty of care on indioperationof the sport shooting range.

iduals th ists at lawRockweit v S 1197 Ws. 2d 409 541 . .
NN 2 14 (1005) Ga-1130 " (uRockweit v Senecal 57 Wis 9 (3) A persorwho owns or operates a sport shooting range is

Sub.(3) does not mean that all who ski are negligent under all circumstances. $ubt Subject to an action for nuisance ostate or local zoning cen

(3) and (4) when read together impose an obligation of ordinary care on a skiegjifions related to noise. If a spstooting range, on the date it was
avoid foreseeable harms, including adherence to the conditions enumerated in Sul. blished lawful | I f . d
(4). Ansani v Cascaddountain, Inc223 Ws. 2d 39588 N.w2d 321(Ct. App.  €Stablisheawas a lawiul or legal nonconiorming use under any

1998),97-3514 statelaw or local ordinance related to its ubat was in déct on

Cheerleaderare immune from negligence actions because they participate ‘Tﬁ‘atdate the sport shooting range continues to be subject to the
recreationahctivity that includes physical contact between persons in a sport-involy, ! . . .
ing amateur teams. Cheerleading is a specause a sport is an activity involving Statelaws and local ordinances related to its use that weréeitt ef

physicalexertion and skill that is governed by a set of rules or customs. Cheerleadimsthe date it was established. No court may enjoin or restrain the

areon amateur teams because a teangisap oganized to work together and cheer operationor use of a sport shooting range on the basis of noise or
leadersare a group dedicated to leading fan participation and tpkirign competi . h . .
tions. Cheerleading involvessignificant amount of contact among the participant®N the basis of noncompliance with a state law or local ordinance

thatat times can produce a forceful interaction between the cheerleaders whenrglatedto its operatioror use that was enacted after the date that
person is tossed high into the air and then caught by those same tossﬁ«s.v.Nofthe sport shooting range was established if the sport shooting

Bakke,2009 WI 10 315 Wis. 2d 350760 N.W2d 156 06-1886 he d ! blished lawful | |
GoTeam! Wisconsins Latest Recreational Immunity Controver§ondon. Ws. range,on the date it was established, was a lawtul or legal nencon

Law. June 2009. forming operation or usender any state law or local ordinance
relatedto its operation or use that was iffieet on that date.
895.526 Participation in a snow sport; restrictions on (4) Any sport shooting range that exists on July 16, 2013, may

civil liability , assumption of risk. (1) DeriNITions. All defi  continueto operateas a sport shooting range at that location not
nitionsin s.167.33apply to thissection unless the context otherwithstanding any zoning ordinance enacted under59.69
wise requires. 59.692 60.61, 60.62 61.350r 62.23 (7) if the sportshooting
(2) APPRECIATIONOF CONDITIONSAND RISK OF PARTICIPATIONIN  rangeis a lawful use oa legal nonconforming use under any-zon
A SNOWSPORT. (a) Every participant in a snow sport at a ski aréag ordinance enacted undebS.69 59.692 60.61, 60.62 61.35
acceptghe conditions and risks of the snow sport as set forthan62.23 (7)that is in efect on July 16, 2013. The operation of the
s.167.33 (2) sportshooting range continues to be a lawful use or legal nencon
(b) Every participant in a snow sport at a ski area is presunTQé,m'ng use notwithstanding any expansion of, or enhancement
to haveseen and understood signage provided by the ski aRfdmprovement to, the sport shooting range.
operatorpursuant to s167.33 (3) (5) Any sportshooting range that exists on June 18, 1998, may
(c) Every participant in a snow sport at a ski area accepts tRg@ftinueto operatas a sport shooting range at that location not
failure to wear a helmet or wearing a helmet thatriproperly Withstandingall of the following:
sizedfitted, or secured increases the risk of injurgleath or the ~ (a) Section167.30 (1)941.20 (1) (dor 948.6050r any rule
risk of a more severe injuryEvery participant in a snow spatt Promulgatedunder those sections regulating or prohibiting the
askiarea accepts that a helmet may not be available for purchidisehargeof firearms.
or for rent at a ski area. (b) Sectior66.0409 (3) (bpr any ordinance or resolution.

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/895.045
http://docs.legis.wisconsin.gov/document/statutes/2013/895.52
http://docs.legis.wisconsin.gov/document/statutes/2013/895.523
http://docs.legis.wisconsin.gov/document/acts/1987/377
http://docs.legis.wisconsin.gov/document/acts/1995/223
http://docs.legis.wisconsin.gov/document/acts/1995/447
http://docs.legis.wisconsin.gov/document/acts/1997/242
http://docs.legis.wisconsin.gov/document/acts/2005/155
http://docs.legis.wisconsin.gov/document/acts/2011/162
http://docs.legis.wisconsin.gov/document/acts/2011/199
http://docs.legis.wisconsin.gov/document/acts/2011/208
http://docs.legis.wisconsin.gov/document/acts/2013/165
http://docs.legis.wisconsin.gov/document/acts/2013/269
http://docs.legis.wisconsin.gov/document/acts/2013/318
http://docs.legis.wisconsin.gov/document/acts/1987/377
http://docs.legis.wisconsin.gov/document/courts/197%20Wis.%202d%20409
http://docs.legis.wisconsin.gov/document/courts/541%20N.W.2d%20742
http://docs.legis.wisconsin.gov/document/courts/541%20N.W.2d%20742
http://docs.legis.wisconsin.gov/document/wisupremecourt/93-1130
http://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%2039
http://docs.legis.wisconsin.gov/document/courts/588%20N.W.2d%20321
http://docs.legis.wisconsin.gov/document/wicourtofappeals/97-3514
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2010
http://docs.legis.wisconsin.gov/document/courts/315%20Wis.%202d%20350
http://docs.legis.wisconsin.gov/document/courts/760%20N.W.2d%20156
http://docs.legis.wisconsin.gov/document/wisupremecourt/06-1886
http://docs.legis.wisconsin.gov/document/statutes/2013/167.33
http://docs.legis.wisconsin.gov/document/statutes/2013/167.33(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/167.33(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/167.33(5)
http://docs.legis.wisconsin.gov/document/statutes/2013/167.33(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/167.33(4)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.526(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.52
http://docs.legis.wisconsin.gov/document/acts/2011/199
http://docs.legis.wisconsin.gov/document/statutes/2013/59.69
http://docs.legis.wisconsin.gov/document/statutes/2013/59.692
http://docs.legis.wisconsin.gov/document/statutes/2013/60.61
http://docs.legis.wisconsin.gov/document/statutes/2013/60.62
http://docs.legis.wisconsin.gov/document/statutes/2013/61.35
http://docs.legis.wisconsin.gov/document/statutes/2013/62.23(7)
http://docs.legis.wisconsin.gov/document/statutes/2013/59.69
http://docs.legis.wisconsin.gov/document/statutes/2013/59.692
http://docs.legis.wisconsin.gov/document/statutes/2013/60.61
http://docs.legis.wisconsin.gov/document/statutes/2013/60.62
http://docs.legis.wisconsin.gov/document/statutes/2013/61.35
http://docs.legis.wisconsin.gov/document/statutes/2013/62.23(7)
http://docs.legis.wisconsin.gov/document/statutes/2013/167.30(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/941.20(1)(d)
http://docs.legis.wisconsin.gov/document/statutes/2013/948.605
http://docs.legis.wisconsin.gov/document/statutes/2013/66.0409(3)(b)

895.527 DAMAGES, LIABILITY, MISCELLANEOUS COURUDpdated 13-14Wis. Stats. Database 34
PROVISIONS
(c) Any zoning ordinance that is enacted, or resolution thatiisvolved in entering onto the propertyr in playing in close prex
adoptedunder s59.69 60.61, 60.62 61.350r 62.23 (7)that is imity to the inherently dangerous artificial condition.

relatedto noise. 5. The possessor of rgaloperty could have reasonably pro
(6) A city, village town or county may regulate the hoursiided safeguards that would have obviated the inherent danger
betweenl1:00 p.m. and 6:00 a.m. that an outdoor sport shootimgthout interfering with the purpose for which the artificial condi
rangemay operate, except that such a regulation may not applytittm was maintained or allowed to exist.
alaw enforcement iter as defined in 465.85 (2) (c)a member 4y This section does not create or increase any liability on the
of the U.S. armed forces or a private security person as definegldpt of a possessor of real property for circumstances not specified
S. 440.26 (1m) (hwho meets all of the requirements under ginder this section and does noffedft any immunity from or
167.31(4) (a) 4. defensedo liability available to a possessor of real property under
(7) A person who is shooting in the customary or a generalgmmonlaw or another statute.
acceptablenanner at a sport shooting range between the hours ofistory: 2011 a. 93
6:00 a.mand 1:00 p.m. is presumed to not be engagingisor
derly conduct merely because of the noise caused by the shoot85.53 Civil and criminal liability exemption; tests for

(8) An owner or operator of a sport shooting range, or dtoxication. (1) In this section:
employeeagent, contractpcustomeror insurer of the owner or  (a) “Conservation warden” means a person appointed as a con
operatorof a sport shooting range, and any usex giport shooting servationwarden by the department of natural resources under s.
rangeis immune from civil liability in any action commenced by23.10(1).
the state or its political subdivisions, or by a special purpiise (b) “Traffic officer” has the meaning specified in30.01
trict, related to the use, release, placement, deposition, or a )
mulationof any projectiles on or under tsport shooting range (2) Any person withdrawing blood #ie request of a tréié
or other contiguous real property over which givener or opera officer, law enforcement iter or conservation warden for the

Itgrglfr? ?‘[t)(t)(;tlf::otlngange has an easement, leasehold, or Oﬂlﬁ]rposeof determining the presence or quantity of alcohol; con
galrg ) ) trolled substances, controlled substance analogs oc@npina
(9) An owner operator officer, or board member of a sporttion of alcohol, controlled substances and controlled substance
shootingrange, and any employee or volunteer actingemalf  anajogss immune from angivil or criminal liability for the act,

of theowner or operator who provided recommendations regag ceptfor civil liability for negligence in the performance of the
ing the operation of a sport shooting range, are immune from aﬁa
the

g'vgrtas%tgooqir?asrgﬁ seolely on the negligent action of a user of (3) Any employer of the person under s(®).or any hospital
P . 9 . ge. . . o . whereblood is withdrawrby that person has the same immuni
y p
(10) This section does not impair or diminigtte private prop  from liability under sub(2);
erty rights of owners of property adjoining a sport shooting rangeiistory: 1983 a. 5351983 a. 53%.256 Stats. 1983 s. 895.58985 a. 3311995
History: 1997 a. 2422001 a. 302005 a. 1552009 a. 3712011 a. 352013 a.  a.448§ 2005 a. 155
35,202

This section does not prohibit the application of a zoning ordinance to a sp P P P ;
shootingrange unless the range was a lawful use under the ordinance as of Jun8§é54, ,L|ab|l|ty exempt'o,“x .n.OtIflcatIOIjl of release. A .
1998. Town of Aron v Edgar Oliver2002 W1 App 97253 Wis. 2d 647644 N.w2d  personis immune from any liability regarding any act or omission

260,01-1851 regarding the notification of any applicabldicg# or person under
L s.51.37 (10)304.06 (1)971.17 (4m)r(6m)or980.11 This see
895.529 Civil liability limitation; duty of ~ care owed to  tjon does not apply to willful or wanton acts or omissions.

trespassers. (1) In this section: History: 1991 a. 2691993 a. 479
(a) “Possessor of real property” means an owiessee, ten
ant, or other lawful occupant of real property 895.55 Liability ~exemption; oil discharge  control.
(b) “Trespasser” means a natural person who enters or remédis!n this section:
upon property in possession of another without expreisspdied (a) “Damages” means those damages specifie8BitJSC
consent. 2702 (b) (2) and includes the cost of assessing those damages.
(2) Exceptas provided in sul§3), a possessor of real property (b) “Dischage” means, but is not limited to, spilling, leaking,
owesno duty of care to a trespasser pumping,pouring, emitting, emptying or dumping.
(3) A possessor of real property may be liable for injury or (c) “Federal on—-sceneoordinator” means the federafiofal
deathto a trespasser under the following circumstances: designated byhe federal environmental protection agency or the

(a) The possessor of real property willfullyantonly or reck ~ U.S. coast guard to coordinate and direct responses under the
lesslycaused the injury or death. This paragraph does not app#fionalcontingency plan.
if the possessor used reasonable and necessary force for-the puid) “National contingency plan” means the plan prepared and
poseof self-defense or the defense of others und@8%.48or publishedunder33 USC 1321d).

usedreasonable and necessary force foipitmtection of property () “Oil” means petroleum, hydrocarbon, vegetable or mineral

unders.939.49 oil of any kind or in any form and includes oil mixed with wastes
(b) The person injured or killed waschild and all of the fel otherthan dredged spoil.
lowing apply: (f) “Person” means an individual, owneperator corpora

1. The possessor of real property maintained, or allowedtton, limited liability company partnership, association, munici
exist, an artificial condition on the property that was inherentlyality, interstate agen¢gtate agency or federal agency

dangerouso children. (9) “Removal” means the containment and elimination of oil
2. The possessor of real property knew or should have knomym water shorelines and beachestioe taking of other actions,
thatchildren trespassed on the property including disposal, as may be necessary to minimize or mitigate

3. The possessor of real property knew or should have knodamageso public health and welfare, including to fish, shellfish,
thatthe artificial condition he or she maintained or allowed to existildlife and public or private propertghorelines and beaches.
wasinherently dangerous to children and involved an unreason (h) “Removal costs” means the costs of removal that are
ablerisk of serious bodily harm or death to children. incurredafter an oil dischae occurs grif there is a substantial

4. The injured or killed child, because of his or her youth dhreatof an oil dischage, the costs to prevent, minimize or miti
tenderage, did not discover the condition or realize tis&k gate an oil dischge.
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(i) “State contingency plan” means the plan prepared and pship with the prime contractpas defined in s779.01 (2) (d)
lishedunder s292.11 (5). undera contract entered into undei84.06 (2)to perform labor

(2) Notwithstanding any provision ofs. 93.57 299.11 or furnish materials.
299.13 299.31 299.43 299.45 299.51 299.53 or 299.55 (b) In the course of performing a contract described ing@gr
subchsll andlV of ch. 3Q ch.29, 281, 283 289,291,292 0r323  petroleum—contaminategbil was encountered on the property on
or subchll of ch. 295 or any other provision of this chaptamper  which the contracted activity is taking place, and the petroleum—
sonis immune from liability for damages resultifrgm the per  contaminatedoil cannot be avoided in performing the contract.
son'sacts or omissions and for the removal costs resulting from ) The acts or omissions involvimgtroleum-contaminated
the persons acts or omissions if all of the following conditions argj| on the property were required by reasonably precise specifica
met: o _ . tionsin the contract entered intmder s84.06 (2) and the acts

(a) Those acts or omissions were taken while rendering-assisitomissions conformed to those specifications, or were otherwise

ance advice or care related to the threat of an oil digghato the directedby the department of transportation or bydegartment
navigablewaters of this state or related to the removal of oil resulif natural resources.

ing from an oil dischaye into the navigable waters of this state. (3) Subsectior{2) does not apply to any person to whom any
t('b) 'll'he tassistance?dvicetﬁr c?r(te was tg:onsistentI with thef the following applies:

otherwisedirected by the federal on-scene coordinator oselie. ), TS Person brought petroleur-contaminated soil onto the
t f natural y propertyor otherwise caused the initial contamination of the-prop

retaryo k':a_ ural resources. erty with a hazardous substance, as defined 203.01 (5)

sorg's) Theimmunity under sub(2) does not extend to amer (b) The persors act or omission constitutes gross negligence
(é) Who is required to act under292.11 (3)because the per or involves reckless, wanton or intentional misconduct.

sonpossessed c?r controlled the oil that was initially disgﬁmper () The person fails to warn the department of transportation

into the navigable waters of this staie caused the initial dis or the department of natural resources about the presence of

petroleum-contaminatedoil encountered at the site, if the

\(/:vgatlggsegfr tlr?ilélaslt;?ereat of dischage of the oil into the navigable petroleum—contaminatesbil was reasonably known to the person
(b) Whose act c')r omission involves gross negligence of re ut not to the department of transportation or to the department of
) : : turalresources.
less,wanton or intentional misconduct. . . .
Who causes personal iniury or wronaful death (d) The person is under a previous or separate contract with a
© P jury 9 ' stateagencyas defined in 4.12 (1) (b) solely to remove aem

(4) A person under sulf3) (a) is liable for any damages or edy petroleum-contaminated soil or hazardous substances on the
removalcosts that another person is immune from under(8ub. property.

(5) Nothingin this section décts the responsibility of per (e) The person causes personal injury or wrongful death.
sonunder sub(3) (a)to fuffill that persors requirements under pistory: 1997 a. 237
s.292.11
History: 1995 a. 1921997 a. 35252, 2003 a. 332009 a. 42 895.57 Damages and immunity; unauthorized release

895.555 Civil liability exemption; anhydrous ammo - of anlm?Is._ (1),, In this section: . .
nia. (1) LIABILITY EXEMPTION. Except as provided under sub. (@9) “Animal” means all vertebrate and invertebrate species,

(2), any person who owns, maintains; installs anhydrous including mammals, birds, fish and shellfish but excluding
ammoniaequipment, as defined in1.10 (1) (b)or who uses numans. _ _
anhydrousammonia for any legal purpose is immune from any (am) “Humane oficer” means an dicer appointed under s.
civil liability for acts or omissions relating to the anhydrous?3.03

ammoniaequipment or to anhydrous ammonia that calaseage (b) “Local health diicer” has themeaning given in £50.01

or injury to an individual, if that damage or injury occurs durings).

the individuals violation of s101.10 (3) (c)(d), (e), or (f). (c) “Peace dfcer” has the meaning given in39.22 (22)

(2) ExcepTION. A person is not immune from civil liability () A person who intentionally releasas animal that is law
undersub.(1) if the damage or injury is caused by the peisonily ‘confined for scientific, farming, companionship or pretec
recklessor wanton acts or omissions or by acts or omissioggp of personsor property recreation, restocking, research,
intendedby the person to cause damage or injury exhibition, commercial or educational purposes, activithout

History: 2001 a. 32005 a. 14155 the consent of the owner or custodian of the animal, is liatitesto
owneror custodian of the animal fdamages, punitive damages,
attorneyfees and interesin the amount of the damages incurred
atthe rate of 12% per year from the date of the intentional release.
Thedamages awarded shall include the costs of restoring the ani
mal to confinement.

(3) Subsectiorf2) does not apply to any humanéadr, local
healthofficer, peace dfcer, employee of the departmentradtu

895.56 Liability exemption; handling of petroleum-
contaminated soil under contract with the department
of transportation. (1) In this section:

(a) “Person” means an individual, owneperator corpora
tion, limited liability company partnership, association, munici
pality, interstate agen¢gtate agenc¢ys defined in €..12 (1) (b)

or federal agenc . )
(b) “Petrgcj)leurilw—contaminated soil” means smihtaminated ral resources while on any land licensed und&69.15 169.18
Sm r169.19 subject to certification under®0.21, or designated as

with material derived from petroleum, natural gas or aSphfglbvildlife refuge under 29 621 (1)or emplovee of the depart
deposits,including gasoline, diesel and heating fuditguified ntof agricugllture, trade and co(ns?umer Srot{ection if ttﬁe@?s

petroleumgases, lubricants, waxes, greases and petrochemicglgemployeeS acts are in good faith and in an appar o

(2) A person is immune from liability arising unde282.11  i7aq and reasonable fulfillment of his or her duties.

andfrom any liability for the removal or remedying of petroleum- . L . L
contaminatt)e/oksoil c?r for damages resulting ¥ro?n thpe person’,, (#) (@) In this subsectiorfsecurity device” includes any of

actionsor omissions relating to petroleum-contaminated soil if éhmefollowmg:
of the following apply: 1. Any fence enumerated unde®6.02
(a) The acts opmissions by the person occurred while-per 2. A theft alarm signal device, a Iglar alarm or any other
forming a contract entered into undeB4.06 (2) includingacts ~Securityalarm system or device.
or omissions by any person who has a direct contractual relation 3. A dog.

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/292.11(5)
http://docs.legis.wisconsin.gov/document/statutes/2013/93.57
http://docs.legis.wisconsin.gov/document/statutes/2013/299.11
http://docs.legis.wisconsin.gov/document/statutes/2013/299.13
http://docs.legis.wisconsin.gov/document/statutes/2013/299.31
http://docs.legis.wisconsin.gov/document/statutes/2013/299.43
http://docs.legis.wisconsin.gov/document/statutes/2013/299.45
http://docs.legis.wisconsin.gov/document/statutes/2013/299.51
http://docs.legis.wisconsin.gov/document/statutes/2013/299.53
http://docs.legis.wisconsin.gov/document/statutes/2013/299.55
http://docs.legis.wisconsin.gov/document/statutes/2013/subch.%20II%20of%20ch.%2030
http://docs.legis.wisconsin.gov/document/statutes/2013/subch.%20IV%20of%20ch.%2030
http://docs.legis.wisconsin.gov/document/statutes/2013/subch.%20IV%20of%20ch.%2030
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%2029
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20281
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20283
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20289
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20291
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20292
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20323
http://docs.legis.wisconsin.gov/document/statutes/2013/subch.%20II%20of%20ch.%20295
http://docs.legis.wisconsin.gov/document/statutes/2013/subch.%20II%20of%20ch.%20295
http://docs.legis.wisconsin.gov/document/statutes/2013/895.55(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/292.11(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.55(3)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.55(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.55(3)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/292.11
http://docs.legis.wisconsin.gov/document/acts/1995/192
http://docs.legis.wisconsin.gov/document/acts/1997/35
http://docs.legis.wisconsin.gov/document/acts/1997/252
http://docs.legis.wisconsin.gov/document/acts/2003/33
http://docs.legis.wisconsin.gov/document/acts/2009/42
http://docs.legis.wisconsin.gov/document/statutes/2013/895.555(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/101.10(1)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/101.10(3)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/101.10(3)(d)
http://docs.legis.wisconsin.gov/document/statutes/2013/101.10(3)(e)
http://docs.legis.wisconsin.gov/document/statutes/2013/101.10(3)(f)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.555(1)
http://docs.legis.wisconsin.gov/document/acts/2001/3
http://docs.legis.wisconsin.gov/document/acts/2005/14
http://docs.legis.wisconsin.gov/document/acts/2005/155
http://docs.legis.wisconsin.gov/document/statutes/2013/1.12(1)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/292.11
http://docs.legis.wisconsin.gov/document/statutes/2013/84.06(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/779.01(2)(d)
http://docs.legis.wisconsin.gov/document/statutes/2013/84.06(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.56(2)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/84.06(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.56(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/292.01(5)
http://docs.legis.wisconsin.gov/document/statutes/2013/1.12(1)(b)
http://docs.legis.wisconsin.gov/document/acts/1997/237
http://docs.legis.wisconsin.gov/document/statutes/2013/173.03
http://docs.legis.wisconsin.gov/document/statutes/2013/250.01(5)
http://docs.legis.wisconsin.gov/document/statutes/2013/250.01(5)
http://docs.legis.wisconsin.gov/document/statutes/2013/939.22(22)
http://docs.legis.wisconsin.gov/document/statutes/2013/895.57(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/169.15
http://docs.legis.wisconsin.gov/document/statutes/2013/169.18
http://docs.legis.wisconsin.gov/document/statutes/2013/169.19
http://docs.legis.wisconsin.gov/document/statutes/2013/90.21
http://docs.legis.wisconsin.gov/document/statutes/2013/29.621(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/90.02

895.57 DAMAGES, LIABILITY, MISCELLANEOUS COURUDpdated 13-14Wis. Stats. Database 36
PROVISIONS
(b) Subject to patd), an owner or custodian of a confined-ani 1. A claim related to the healéffects of exposure to asbestos,
mal is immune from civilliability for any damages to a personincluding a claim related to any of the following:
who suffers the damages while violating or attempting to violate a. Personal injury or death.

$.943.75 (2)or (2m). _ _ _ o b. Mental or emotional injury
~ () Anowner or custodian of an animal thateleased in vioka c. Increased risk of disease or other injury
gggg:ﬁi%g? Eﬁg%rg;ge'gqgﬁgzrmm liability for any dam d. Costs of medical monitoring or surveillance.

. . ) ) . 2. A claim made by oon behalf of any person exposed to
finé?j)alirr]r?allnsjrr?;grltggr(g\)ngggstnooﬁgswi?rtr?é ?nLj!ﬁtr?/dvlvzns %;‘a;:ggasbestosor by a spouse, parent, child, or other relative of the per
by a security device that is intendedlibely to cause death or son. . . .
greatbodily harm, as defined in 839.22 (14) 3. Aclaim related to the installation, presence, or removal of

History: 1991 a. 20269, 1993 a. 271995 a. 791997 a. 27192, 248 1999 a. ASDESIOS.

45,2001 a. 56 (b) “Corporation” means a domestiorporation for profit
organizedunder the laws of this state or a foreign corporation for

895.58 Liability exemption; use of special waste under profit organized under laws other than the laws of this state.

public works contracts. (1) In this section: (c) 1. “Successor ashestos-related liability” means any-liabil

(a) “Department” means the department of natural resourceg. that is related to an asbestos claim and that was assumed or
(b) “Local governmental unit’ means a political subdivisiorincurredby a corporation as a result of or in connection with any
of this state, a special purpose district in this state, an agencyihe following:

corporationof such a political subdivision or special purpdse a. A meger or consolidation with a transferor
trict, or a combination or subunit of any of the foregoing. b. The plan of meyer or consolidation with a transferor
(c) “Public works project” means any work done under-comelatedto the meger or consolidation with or into another corpo
tractto a state agency or local governmental unit. ration.
(cr) “Solid waste” has the meaning given ir289.01 (33) c. An asbestos claim based on the exercise of control or own

(d) “Special waste” means any type of solid wdstevhich ershipof stock or a corporation before the geror consolidation
the departmenhas granted a waiver or an exemption under With a transferor
289.43(3), (4), (7), or (8) or that is exempt by rule promulgated 2. “Successor asbestos-related liability” includiedility
unders.289.05 (4) that, after the time of the mger or consolidatiomwith a transferor

(2) The department may characterize a special wasstait  for which the fair market value of the total gross assets of the suc

ablefor beneficial use in public works projects. The departmef@ssorcorporation was determined under sib), was paid, dis
shallcompile and maintain a list of special wastes that are suitagfrgedor committed to be paid or discged by or on behalf of
for use in specified types of public works projects in a formii€ corporation, successor corporation, or transferor in connection
readily available to the general public and only those specith & settlement, judgment, or disogainthis state or in another
wastesmay be required by contracting agendie$e used in a Jurisdiction. _ _

public works project. The list may include conditionader (d) “Successor corporation” means a corporation that has
which the special waste may be used inpihblic works project assumedar incurred successasbestos—related liabilities before

in order for subg(3) and(4) to be applicable. The list under thisJanuaryl, 1972, or that is any of that successor corporatire

subsectioris not a rule under 227.01 (13) Cessors.

(3) Specialwaste, when used in a public works project, is (€) “Total gross assets” includes intangible assets.
exemptfrom regulation asolid waste under cR89if all of the (f) “Transferor” means a corporation from which a successor
applicableconditions included in the list compiled under §@). asbestos-relatdibility is or was assumed or incurred.
aremet. (2) AppLicaBILITY. (a) The limitations in su§3) apply to any

(4) A person is immune from liability for the use gfecial successocorporation, except as provided in.{da).

wasteon a public works project or for damages resulting from the (b) The limitations in suk3) do not apply to any of the follow
person’sactions or omissions relating to the use of the speciab:

wasteon a public works project if all of the following apply: 1. Worker’s compensation benefits paid under 102 or a
(a_) The acts obmissions by the person occurrgd V\_/hile peicomparablevorkers compensation law of another jurisdiction.
forming work under a contract fa public works project includ 2. Any claim against a successor corporation that doés

ing acts or omissions by any person who has a di@uractual constitutea successor asbestos-related liability

relationshipwith the prime contractpes defined in §779.01 (2) 3. Any obligation unde29 USC 151et seq., or under any €ol
(d), under a contract faa public works project to perform Iaborlectiv-e bagaining agreement. "

or furnish materials. .
4. A successor corporation that, after a geeror con

(b) The acts or omissions involving the special wastes We&lSlidationwith a transfergrcontinued in the business of mining

requiredor permitted in a contract for a publorks project and ,qhegtosselling or distributing asbestos fibers panufacturing,
theacts or omissions conformedtt® provisions of the contract. distributing, removing, or installing asbestos-containipgd

(5) Subsectiort4) does not apply to any person to wheither  ctsthat were the same or substantially the same as those products

of the following applies: that were previously manufactured, distributed, removed, or
(a) The persors act or omission involved reckless, wanton dnstalledby the transferor
intentionalmisconduct. (3) MEASUREOFLIABILITY. (a) Except as provided in pés),
(b) The persors act or omission resulted in injury or death tthe cumulative successor asbestos—related liabiliiessucces
anindividual. sor corporation are limited to the fair market value of tbil
History: 1999 a. 9185 2003 a. 882005 a. 253 grossassets of the transferor determined as of the time of the
mergeror consolidation with the successor corporation. Subject
895.61 Asbestos successor corporation; limitation on to par (b), the successor corporation does have responsibility
liability. (1) DeriNnimions. In this section: for any successor asbestos—related liabilities in excess of this limi

(a) “Asbestos claim” means a claim for damagesses, tation.
indemnification, contribution, or other relief arising out of or (b) If the transferor to the successor corporation had assumed
relatedin any way to asbestos, including all of the following: or incurred successor asbestos-related liabfigonnection with
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aprior meger or consolidation with a prior transferthren the fair (6) LIBERAL CONSTRUCTIONINTENDED. This section shall be
marketvalue of the total assets of the prior transferor determinklolerally construed to ééct its purposes with regard to successor
as of the time ofhe earlier meyer or consolidation is substitutedcorporations.
for the limitation under pafa) for purposes of determining the History: 2009 a. 282013 a. 173.33.

limitation on liability of the successor corporation. .
1 E y P 895.62 Use of force in response to unlawful and forc -
(4) ESTABLISHING THE FAIR MARKET VALUE OF TOTAL GROSS e enfryintoa dwelling, motor vehicle, or place of busi -

ASSETS. (a) A successor corporation may establish the fair marﬁ%ss. civil liability immunity (1) In this section:
Tess; . :

value of total gross assets for purposes of the limitations un “ , L
- : : a) “Actor” meansa person who uses force that is intended or
sub.(3) by any reasonable method, including any of the foIIowmqi(e(ly) to cause death oe great bodily harm to another person.

1. By reference to the going concern value of the assets. (b) “Dwelling’ has the meaning given in&95.07 (1) (h)

2. By reference to the purchagece attributable to or paid ¢y «pjace of business” means a businessttigctor owns
for the assets in an arms—length transaction. or operates.

3. In the absence of other readdlyailable information from 2y Exceptas provided in sulg4), an actor is immunéom
which the fair market value can be determined, by reference to thgj| fiapility arising out of his or her use of force that is intended
valueof the assets recorded on a balance sheet. or likely to cause death or great bodily harm if the agtasonably

(b) To the extenthat total gross assets include liability insurbelievedthat the force was necessaryptevent imminent death
ance that was issued to the transferor whose assets are beingovabodily harm to himself or herself or to another person and either
uedunder this subsection, the applicabjligrms, conditions, and of the following applies:
limits of the insurance are nofefted bythis section. This sec (a) The person against whom the force wsed was in the pro
tion does not déct the rights gnd obligations.ah insurertrans  cessof unlawfully and forcibly enteringhe actors dwelling,
feror, or successor corporation under any insurance contractr@étor vehicle, or place of business, the actor was on his or her

relatedagreement, including all of the following: propertyor present in the dwelling, motor vehicle, or place of
1. A preenactment settlement resolving a coverage-relatagsinessand the actor knew or had reason to believe that an
dispute. unlawful and forcible entry was occurring.

2. The right of an insurer to seek payment for applicable (b)) The person against whom the force was used was in the
deductiblesretrospective premiums, or self-insured retentionsactor'sdwelling, motor vehicle, or place of business after unlaw
3. The right of an insurer to seek contribution from a succddlly and forcibly entering ithe actor was present in the dwelling,

sor corporation for an uninsured or self-insured period or for/dotorvehicle,or place of business, and the actor knew or had rea
periodwhen insurance is uncollectible or unavailable. sonto believe that the person had unlawfully and forcibly entered

(c) Subject to par(b), to the extent that total gross assettshedwe”mg’ motor vehicle, or place of business.

includeany liability insurance, a settlement of a dispute concern (3) If sub.(2) (a)or (b) applies, the finder of fact may not eon
ing the liability insurance coverage entered into byttasferor sider whether the actor had an opportunity to flee or retreat before
or successor corporation with the insurer of the transtezfore heor she useébrce and the actor is presumed to have reasonably

Augustl1, 2009, shall be determinative of the total coverage of tﬂgllevedthat the force was necessanprevent imminent death

liability insurance for inclusion in the calculation of the transfeP’ bodily harm to h'”?se'f or hgrs_elf or to another person. .
or’s total gross assets. (4) The presumption described sub.(3) does not apply if

any of the following are true:

5) ADJUSTMENTOF FAIR MARKET VALUE. (&) Except as pro . e . .
®) (@) P P (a) The actor was engagéta criminal activity or was using

vided in pars.(b) to (d), the fair market value of the total gross . her dweli " hicl lacelnfsi o furth
assetst the time of the mger or consolidation with the transferor ' O' ! erl Wf _Itng, tn:ﬁ o'[_ve IhC e(,;r)]r P ac‘é thSIr;ess (c)i ur 'Erd
shallincrease annually at a rate equal to the sum of the followirS'!Minal activity at the ime he @ne used the force describe

1. The weekly prime rator the first week of each calendar sub.(2).

yearsince the meeror consolidation, as reported by the federeg (b) The persoragainst v_vhom the force was used was a public
reserveboard in federal reserve statistical release H. 15 afetyworker, as defined in s941.375 (1) (h)who entered or
T attemptedo enter the actts dwelling, motor vehiclegr place of

2. One percent. businessn the performance of his or hefioial duties. Thigpara

(b) The rate under p&gg) may not be compounded. graphapplies only if at least one of the following applies:

(c) Theadjustmenbf the fair market value of the total gross 1. Thepublic safety worker identified himself or herself to the
assetshall continue as provided par (a) until the date that the actorbefore the force described in s{®) was used by thactor
adjustedair market value of the total gross assets is first exceeded 2. Theactor knew or reasonably should have known that the
by the cumulative amounts of successor asbestos-rdi@bédtt  personentering or attempting to enter his or her dwelling, motor
tiespaid or committed to be paid by or on behalf of the success@hicle, or place of business was a public safety worker
corporationor a predecessor of the successor corporation or by 0f(5) In any civil action, if a court finds that a person is immune
on behalf of a transferor after the time of thegeeor consolida  from civil liability under sub(2), the court shall award the person
tion for which the fair marketalue of the total gross assets igseasonablattorney fees, costs, compensation for loss of income,
determined. andother costs of the litigation reasonably incurred by the person.

(d) No adjustment of the fair market value of total gross assets(g) Nothingin this section may be construed to limit or impair

may be applied to any liability insurance that is includedh@ any defense to civil or criminal liability otherwise available.
definition of total gross assets under s(#. (b). History: 2011 a. 94
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