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Fiscal Estimate Narratives
DOR 10/7/2019

LRB Number 19-4005/1 Introduction Number SB-440 Estimate Type  Original

Description
income and franchise tax benefit for investment in Wisconsin opportunity zones and providing a penalty

Assumptions Used in Arriving at Fiscal Estimate

Under a provision contained in the federal Tax Cuts and Jobs Act of 2017 (TCJA), which was adopted by
Wisconsin, a taxpayer may defer paying federal and state income tax on capital gains by investing the gains in a
qualified opportunity zone fund. The fund must hold at least 90% of its assets in opportunity zone property. If the
fund's opportunity zone assets fall below the 90% threshold, it is subject to a federal fine that is based on the
shortfall for each month the threshold is not met.

Under the current law, the taxpayer defers paying tax on the capital gains until the earlier of the sale date or
December 31, 2026. The taxpayer may permanently exclude 10% of the deferred gains from income if the
investment was held for at least five years (or 15% for seven years). Additionally, if the taxpayer holds the
investment for at least ten years, the investment's earnings are not taxed.

Under this bill, for income and franchise tax purposes, a taxpayer may exclude an additional 10% of the deferred
gains if the taxpayer holds the investment in a Wisconsin qualified opportunity fund for at least five years or an
additional 15% of the deferred gains if the taxpayer holds the investment for at least seven years. A Wisconsin
qualified opportunity fund must hold at least 90 percent of its assets in property that qualifies under the federal
program and is located in a Wisconsin opportunity zone. If the fund is liable for the federal penalty for failing to
meet the 90 percent threshold for opportunity zone assets, the fund must also pay a state civil penalty that is
equal to 33 percent of the federal penalty.

For example, if a taxpayer realized a gain of $1 million and reinvested the gain in a qualifying Wisconsin
opportunity zone fund on January 1, 2019, current law would aliow the taxpayer to defer paying tax on the gain.
The basis of the new investment would be set to zero. If the taxpayer immediately sold the asset, they would
have to recognize the full $1 million of capital gain and pay tax on that amount.

However, if the taxpayer held the asset until January 1, 2024, they would be able increase their basis by 10% of
the $1 million, or $100,000 under current federal and Wisconsin law. This bill would allow them to increase their
basis for Wisconsin by another $100,000. As a result, if they sold the asset in 2024, the taxpayer would realize
$900,000 of the original gain under current law or $800,000 under this bill.

If the taxpayer held the asset until January 1, 2026, (seven years) their basis would become $150,000 under
current federal and Wisconsin law, or $300,000 for Wisconsin tax purposes under this bill. $850,000 of the
original gain would be taxable under current law or $700,000 would be taxable under this bill.

If the asset is held beyond December 31, 2026, current federal and Wisconsin law requires that the taxpayer
recognize the deferred gain on the original investment at that time.

The primary fiscal effect of this bill will be reduced revenue from the sale of Wisconsin opportunity zone fund
investments in tax year 2024, 2025, and 2026. Based on federal Joint Finance Committee estimates for the
federal TCJA provision, which was adopted by Wisconsin, the state expected to collect approximately $9 million
less revenue from the current law provision during the period from FY18 to FY27. The fiscal effect for that period
would largely measure the five-year and seven-year holding period basis adjustments that this bill would add to
for Wisconsin opportunity zone investments.

The share of opportunity zone fund investments that are eligible for the current law treatment and will also meet
the requirement that 90% of assets are held in Wisconsin opportunity zones is unknown. However, if it is
assumed that the bill reduces revenue by another 50% relative to current law in the period ending in FY27, the



bill could reduce revenue by a total of about $4.5 million during the period from FY25 to FY27. The fiscal effect
could be larger (smaller) to the extent that the share is greater (lesser) than 50%.

Long-Range Fiscal Implications
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