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5 DIVISION OF HEARINGSAND APPEALS HA 2.05

Chapter HA 2
PROCEDURE AND PRACTICE FOR CORRECTIONS HEARINGS

HA 2.01 Application of rules. HA 2.05 Revocation hearing.
HA 2.02 Definitions. HA 2.06 Good time forfeiture, reconfinement and reincarceration hearings.
HA 2.03 Service of documents. HA 2.07 Transcripts.
HA 2.04 Witnesses and subpoenas. HA 2.08 Harmless error
Division of Hearings and Appeals Note (CR 09-101)For a furtheexplanation (3) FiLING DATE. Materialsmailed to the division shall be con

?efrthe provisions in cHHA 2, see the appendix following the last section of thiSCha%ideredﬁled with the division on the date of the postmark. Materi
' als submitted personally or by inter-departmental mail or-elec
HA 2.01 Application of rules. (1) AuTHORITY. These tronic m_ail_ s_haII be considered file_d on the dat_e t_hey are received
rulesare promulgated under the authority @8@1.035 (5)Stats., by the division. Materials transmitted by facsimile shall be-con
andinterpret ss5.302.11 (7), 302.11.3 (9) (am)302.114 (9) (am) sideredfiled on the date they are received by the division as

938.357 (5)973.09 973.10 973.155975.10 (2) Stats., and ch. recordedon the division facsimile machine.

304, Stats History: Cr. Registey December1991, No. 432ef. 1-1-92;CR 09-101 am.
: : . . ) . Register May 2010 No. 653ff. 6-1-10.
(2) Score. This chapter applies to corrections hearings under

$s.302.11 (7),973.10 975.10 (2)and ch304, Stats. The proce  HA 2.04 Witnesses and subpoenas. An attorneymay

dural rules of general application contained in this chapter al#&suea subpoena to compel the attendanositsfesses under the

apply to youth aftercare revocation proceedings in any situati@ameprocedure as provided by805.07 (1) Stats. The secretary

not specifically dealt with in cHDOC 393 of the department of corrections, or any person authorized by the
History: Cr. Registey December1991, No. 432eff. 1-1-92; correction in (1) secretanto act in his or her stead, may issue a subpoena to require

madeunder s. 13.93 (2m) (b) 7., StatRegistey November 1999, No. 527CR ;
01-018 am. Register September 2001 No. 548, 10-1-01;corrections in (1) the attendancef witnesses, on behalf of the department of cerrec

madeunder s. 13.92 (4) (b) 7., StatsRegister May 2010 No. 653 tions, in any community supervision revocation proceedisg
o ) providedby s.301.045 Stats. If a person on community supervi
HA 2.02 Definitions. For purposes of this chapter: sionis not represented an attorneythe division or the adminis

ministrative law judge” means an administrative heartrative law judge may issue subpoenas as provided i .
1) “Ad trative law judg d trative heartrative | d b ded ir88H
ing examiner employed by the division of hearings and appeaiats.
“ ini ” ini i History: Cr. Register December1991, No. 432ef. 1-1-92;CR 09-101 am.
hee(lfi)nggr:glgsgg;?sr means the administrator of the division ofRegister May 2010 No. 65%6ff. 6-1-10.
(3) “Client” means the person who is committed to the cus HA 2.05 Revocation hearing. (1) Notice. Notice of a
tody of the department of corrections aisdthe subject of the final revocation hearing shall be sentthg division within 5 days

correctionshearing. of receipt of a hearing request frahe department to thefefder,

(4) “Conditions” means specific regulations imposedtba theoffenders attorneyif any, andthe departmert’representati
client by the court or department. ve. The notice shall include:

(5) “Day” means any working daMonday through Friday (@) The date, time, and place of the hearing;
excludinglegal holidays, except as specifically providstier (b) The conduct that thelient is alleged to have committed and
wisein s.HA 2.05 (4) (a) therule or condition that the fehder is alleged to hawéolated,;

(6) “Department” means the department of corrections. (c) A statement of the rights established under &)b.

(7) “Division” means the division of hearings and appeals. (d) Unless otherwise confidential or disclosure would threaten
Division of Hearings and Appeals Note (CR9-101): “Offender” as used in this  the safetyof a withess or anothea list of the potential evidence
chapterwas intended to have the same meaningchsnt’. A definition of andpotential witnesses toe considered at the hearing which may

“offender” will be created by future rule making. includeanv of the following:
(8) “Revocation”means the removal of a client from probaI u y wing:
. Any documents.

tion, parole, extended supervision or youth aftercare supervision. ! . .
(9) “Rules” means those written departmerggulations - Any physical or chemical evidence.
applicableto a specific client under supervision. Results of a breathalyzer test.
(10) “Supervision”means the control and supervision of cli Any statements by thfsfehder. .
Police reports regarding the allegation.

ents exercised by the department of corrections. X
Warrants issued.

History: Cr.Register Decemberl991, No. 432ef. 1-1-92,CR 01-018am. (8),
RegisterSeptember 2001 No. 546f. 10-1-01. Photographs.
. Witness statements.

cu (e) A statement that whatever information or evidence is in the
afossessionf the department is available frdive department for

[EnY

®NOOTA N

HA 2.03 Service of documents. (1) BY THE DIVISION.
Thedivision mayissue decisions, orders, notices and other-do
mentsby first class mail, inter—departmental mail, electronic m ; . : -
or by facsimile transmission. inspectionunless otherwise confidential;

(2) By A PaRrTY. Unless specified otherwise tigw or this (f) In parole revocation cases: )
chaptermaterials filed by a party with the division may be deliv,_ 1. The departmers’recommendation for forfeiture of good
eredpersonally or by first class, certified or registered mail, intefime and any sentence credit in accordance svifi3.155 Stats.;
departmentamail, electronic mail oby facsimile transmission. Of ] ) )

All correspondence, papers or other materials submitted by a2. Thedepartmeng recommendation for a period of reincar
partysha” beprovided on the same date by that party to all othgeratlonand any sentence credit in accordance with statutes.
partiesto theproceeding. No §iflavit of mailing, certification, (g9) In extended supervision cases und&02.13 (9) (am)

or admission of service need be filed with the division. Stats. the departmerd’recommended period of reconfinement.
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(h) In extended supervisiarases under 802.114 (9) (am)or may conduct the hearing by telephone conferendkeife is no
302.1135 Stats., forpersons serving a life sentence, the depaffactualdispute regarding the violations alleged by the department
ment’'srecommended period of time for which the person shall be when the administrative lajudge determines that good cause
reconfinedbefore being released again to extended supervisiaxiststo conduct the hearing by telephone conference.wil

(2) AMENDMENTS. Any notice information required under s.nessesgor and against the fefnder including the dender shall
HA 2.05 (1)may be amended and additional allegations may havea chance to speak and respond to questions.
addedby the department if thelient and the attorneif any, are (b) The administrative law judge shall weigh the credibility of
givenwritten notice of the amendment at least 5 days prithveto the witnesses.

hearing and the amendment does materially prejudice the €l (c) Evidence to support or rebut the allegation may feen.
ent'sright to a fair hearing. Evidencegathered by means not consistent with®C 328or
(3) OFrenNDER'SRIGHTS. The ofenders rights at the hearing in violation of the law may be admitted as evideatthe hearing.
includeany of the following: (d) The administrative law judge maaccept hearsay evi
(a) The right to attend the hearing in person or by electrorience.
means. (e) The rules of evidenagther than c905, Stats., with respect
(b) The right to deny the allegation. to privileges do not apply except that unduly repetitious or irele
(c) The right to be heard and to present witnesses. vantquestions may be excluded.
(d) The right to present documentary evidence. (f) Thedepartmenhas the burden of proof to establish, by a

preponderancef the evidence, that the client violated the rules or

. . conditions ofsupervision.A violation is proven by a judgment of
Ef)) 1:I'hhe ”Qhkftt? the .asstlﬁtar;'ce 9f counsel. convictionarising from conduct underlying an allegation.
g) 'henghtlo waive the hearing. (g) The administrative law judge may take an active role to
(h) The right to receive a written decision stating the reasogfit facts not raised by the client or the clisrattorneyif any,

for it based upon the evidence presented. or the departmerst’representative.

(4) TiMe. (a) If a client is detained in a county jail or other (h) Alternatives to revocation and any alibi defengereti by
county facility pending disposition of the hearing, the divisioRhe client or the client attorneyif any, shall be considered only
shallbegin a hearing within 50 calendar days atfterperson is if the administrative lajudge and the departmentepresenta
detainedby the department in thepunty jail or county facility tive havereceived notice of them at least 5 days before the hear
If not so detained, the hearing shall begin within a reasonable tigig unless the administratiaw judge allows a shorter notice for

(e) The right to question witnesses.

from the date the hearing request is received. cause.
(b) A hearing mayoe rescheduled or adjourned for good cause (i) The administrative law judgeay issue any necessary-rec
takinginto consideration the following factors: ommendatiorto give the departmerstrepresentative and the-cli
1. The timeliness of the request; entreasonable opportunity to present a full and fair record.
2. The reason for the change; (7) Decision. (a) Theadministrative law judge shall consider
3. Whether the client is detained; only the evidence presented in making the decision.
4. Where the_cllerjt is de_talnEd; (b) The administrative law judge shall:
5. Why the client is detained; 1. Decidewhether the client committed the conduct underly
6. How long the client has been detained; ing the alleged violation;
7. Whether any party objects; 2. Decide, if the client committed the conduct, whether the
8. The length of any resulting delay; conductconstitutes a violation of the rules or conditions of super
9. The convenience or inconvenience to the parties, witnesyigion,;
andthe division; and 3. Decide, if the client violatethe rules or conditions of
10. Whether the client and the clienéittorneyif any, have supervisionwhether revocation should result or whether there are
had adequate notice and time to prepare for the hearing. appropriatealternatives to revocationviolation of a rule or con
(c) Any party requesting that hearing be rescheduled shalflition is both a necessary and afignt ground forrevocation
give notice of such request to the opposing party of supervision. Revocation mawt be the disposition, howeyer

(5) PROTECTIONOF A WITNESS. (a) The identity of a witness unlessthe administrative law judge finds on the basis of the-origi

may be withheld from the client if disclosure of the idenwiguid @l Offense and the intervening conduct of the client that:
threaterthe safety of the witness or another ~ a. Confinement is necessarygmtect the public from further

(b) Testimonyof a withess may be taken outside the presenggmm""I act|V|_ty bY _the client; or . .
of the client when there is substantial likelihood that the witness B The client isin need of correctional treatment which can
will sufier significant psychological or emotional traumatie Mosteffectively be provided if confined; or
witnesstestifies in the presence of the client or when there is sub €. It would unduly depreciate the seriousness of/ibiation
stantiallikelihood that the witness will not be able to giveeef if supervision were not revoked.
tive, truthful testimony in the presencé the client at hearing. 4. Decide, if the client violatethe rules or conditions of
The administrative law judge shall indicatethe record that such supervisionwhether or nothe department should toll all or any
testimonyhas been taken and the reasondt fand must give the partof the period of time between the date of the violation and the
client an opportunity to submit questions to be asked of the witatean order is entered, subject to credit accorthrgj973.155
ness. Stats.

(c) The hearing examiner [administrative law judge] shall give 5. Decide, if supervision is revoked, whetlige client is
theclient and the clierd’ attorney an opportunity on the record t@ntitledto any sentence credits unde®83.155 Stats.
opposeprotection of a witness before any such action is taken. (c) If the administrative lajjudge finds that the client did not

(6) ProcEDURE. () The hearing may be closed to the publi¢iolatethe rules or conditions of supervision, revocation shall not
and shall be conducted in accordance with this chapfEne result and the client shall_gontinue with supervision under the
administrativelaw judge may conduct the hearing by video-corestablishedules and conditions.
ference. The hearing may also be condudbgdelephone confer (d) The administrative law judge shall issue a written decision
enceif all parties agree. If all parties do not agree to conductbasedupon the evidence with findings of fact and conclusions of
hearingby telephone conference, theministrative law judge law stating theeasons to revoke or not revoke the clgesatipen

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
Register May 2010 No. 653 is the date the chapter was last published. Report errors (608) 266—-3151.


http://docs.legis.wisconsin.gov/document/statutes/35.93
http://docs.legis.wisconsin.gov/document/statutes/35.93
http://docs.legis.wisconsin.gov/document/statutes/302.114(9)(am)
http://docs.legis.wisconsin.gov/document/statutes/302.1135
http://docs.legis.wisconsin.gov/document/administrativecode/HA%202.05(1)
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20DOC%20328
http://docs.legis.wisconsin.gov/document/statutes/ch.%20905
http://docs.legis.wisconsin.gov/document/statutes/973.155
http://docs.legis.wisconsin.gov/document/statutes/973.155

Publishedunder s35.93 Wis. Stats., by the Legislative Reference Bureau.
7 DIVISION OF HEARINGSAND APPEALS HA 2.06

sion. The administrative law judge mayut is not required to, hearing,the division shall conduct a hearing at théewnder’s
announcehe decision at the hearing. assigneccorrectional institution. The administrative law judge

(e) If an administrative law judge decides to revoke tfenof May conduct the hearing in person or by telephone or ideo
er’s parole, the decision shali apply the criteiablished in s. ferenceto determine the amount of good time to be forfeited or the
HA 2.06 (6) (b)and shall include a determination of: period of reincarceration or reconfinement. In tese of good

1. Good time forfeited, if anyunder ch302, Stats., and, for time forfeitures for mandatory release parolees, the division shall
mandatoryrelease parolees, whether thienéler may earn addi alsodetermine whether or not good time may be earned on the for
tional good time; or feitedgood time. . .

2. The period of reincarceration, if amnder ch302, Stats. (3) Norice. (a) Notice of the hearing shall be sent to the

(f) If an administrative law judge decides to revoke a peri ender,the ofenders agent and the correctional institution.
of extended supervision under302.13 (9) (am) Stats., the  (P) The notice shall include: _ '
administrativelaw judge shall include a determination of the 1. The date, time, place of the hearing and the amount of time
period of reconfinementaking into consideration the following availablefor forfeiture, reconfinement or reincarceration, and,

criteria: 2. A statement of the f@nders rights as established under
1. The nature and severity of the origindieofe; sub.(4).
2. The ofenders institutional conduct record; (4) OrreNDER'SRIGHTS. The ofender has the following rights
3. The ofenders conduct and behavior while on communityat the hearing:
supervision; (a) To be present at the hearing in person or by telephone or

4. The amount of reconfinement thaniscessary to protect video conference;
the public from the risk of further criminal activitfo prevent the (b) To speak and respond to questions frometiinistrative
unduedepreciation of the seriousness of the violation or te praw judge, and;
vide confined correctional treatment. ~(c) To present written or documentary evidence.

(g) If an administrative law judge decides to revoke a period 5) PROCEDURE. (a) The hearing shall be closed to the public

of extended supervision for a person serving a life sentence u ; ;
s.302.114 (9) (am) Stats., the decision shall consider the criterigg C?r%/ut():?e%ogs%g}gg#gn\gdfgn?ggﬁ{:?ce. The hearing may also

establishedh s.HA 2.05 (7) (f) and shall include a determination - . .
of the period of time for which the person shallibearcerated _ (°) The administrative law judghall read aloud the depart
ment'srecommendatioand may admit into evidence thdesfd-

beforebeing eligible for release to extended supervision. er'sinstitutional conduct record, any documents submittetthéy

(h) The administrative law judgedecision shall be written ; ;
andforwarded within 10 days after the hearing to the client, ﬂg%(?ﬁ%rg]yeph%ngf;nnge\rﬂ./rltten, oral or documentary evidence pre

client’s attorney if any, and the departmesttepresentative. An 6) D Theadministrative law iud hall consider
extensionof 5 days is permitteid there is cause for the extension__(6) DECISION. (a) Theadministrative law judge shall consider
andthe administrative law judge notifies the parties ofrésons only the evidence presented at the hearing in making the decision.

for it. (b) The following criteria shall be considered by the adminis
() Theadministrative law judge’decision shall take fett trative law judge in determining the amount of good time forfeited

andbe final 10 days after the date iissued unless the client or " the period of reincarceration: - .
theclient's attorneyif any; or the departmerstrepresentative files ~ L~ e nature and severity of the origindease;

anappeal under suk8). 2. The cliens institutional conduct record;
(8) AppEAL. (a) The client, the cliemtattorneyif any, or the 3. The cliens conduct and behavior while on parole;
departmentrepresentative may appeal the administratave 4. The amount of good time forfeiture or the period of reincar

judge’s decision by filing a written appealith aguments and cerationthat is necessary to protect the public from the risk ef fur
supportingmateriais, if anywith the administrator within 10 days ther criminal activity to prevent the undue depreciation of the

of the date of the administrative law judg@iritten decision. seriousnessf the violation or to provide confined correctional

(b) The appellant shall submit a copy of the appeal to the otfigAtment.

partywho has 7 days to respond. An appeal may be dismissed ifC) The administrative law judge shall decide:

the other party does not receive a timely copy of the appeal. 1. Whether good time should berfeited, the amount of such
(9) ADMINISTRATOR'S DECISION. (a) The administrator may forfeltyre and, for mandatory release parolee_s, whgther or not

modify, sustainfeverse, or remand the administrative law jusige900dtime may be earmned on the amount forfeited, or; _

decisionbased upon the evidence presented at the hearing and the2- In the case of reincarceration hearings, the period of rein

materialssubmitted for review carceration.

(b) The administrator shall forward a written appeal decisioa 3. In either case, sentence credit in accorduaitbes.973.155
to the client, the clierd’ attorneyif any, and the departmestiep ), Stats. L _ o )

resentativewithin 21 days after receipt of the appeal, unless the (d) The administrative law judgetdecision shall be written
time is extended by the administrator andforwarded within 10 days after the closing of the recotti¢o

History: Cr. Register December1991, No. 432¢f. 1-1-92; am(8) (a)Register, Offender, the departmen$ representative and the correctional
August, 1995, No. 476efl. 9-1-95;CR 01-018cr. (1) (g) and (h) and (7) (f) and (9). institution.
am.(7) (d), renum. (7) (f) and (g) to be (7) (h) andRggister September 2001 No. L . . s ..
549, eff. 10-1-01,CR 09-101 am. (1) (intro.), (b), (d) (intro.), 1. to 7., (f) 1., 2., (e) Theadministrative law judge’decision shall take fett

gg), ’\(Ah), (%ggtrNO-) t§5(§)'ﬁ (6% (i)' l(g} @), (f)t,,(h),, (8)7(b), ctl) gd) 8., 5(3) Sg)s%ezgii- andbe final 10 days after the date iissued unless the client or
B e e 010 g on In (7) (@) made under s13.92(4)  the department files an appeal under s@.
(7) AprpeaL. Theoffender or the department may appeal the

HA 2.06 Good time forfeiture, reconfinement and administrativdaw judges decision by filing a written appeal with
reincarceration hearings. (1) AppLicaBiLITY. This section amguments and supporting materials, if amith the administrator
appliesto good time forfeiture hearings, reconfinement and reiwithin 10 days of the date dfe administrative law judgeivritten
carceratiorhearings when thefehder has waived his or her rightdecision. The appellanshall submit a copy of the appeal to the
to a final revocation hearing. otherparty who has 7 days to respond.

(2) HeariInG. Following receipt of a requeBbm the depart (8) ADMINISTRATOR'S DECISION. (a) The administrator may
mentfor a good time forfeiture, reconfinement or reincarceratiamodify, sustainyeverse, or remand the administrative law jusige’
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decisionbased upon the evidence presented at the hearing andotingeof transcribed material shdde determined by the adminis
materialssubmitted for review trator and will be published in the public notice for access to

(b) The administrator shall forward a written appeal decisid§cords displayed at all divisionfioes and orthe internet at
to the clientand the departmestrepresentative within 21 dayshitp:/dha.state.wi.us/home/RecordsPolicy.htAny party may

after receipt of the appeal, unless the time is extended by @gorecord the hearing at his or her own expense. 4
administrator History: Cr. Register December1991, No. 432eff. 1-1-92; amRegister,

. T August, 1995, No. 476eff. 9-1-95;CR 09-101 am. Register May 2010 No. 653
History: Cr. Registey December1991, No. 432efl. 1-1-92;CR 09-101 am. eff. 6-1-10.

(title), (1), (2), 3) (), (b) 1., 2., (4) (intr), (a), (5), (6) (C) 1., 2., (d), (Begister
May 2010 No. 653eff. 6-1-10. HA 2.08 Harmless error. If any requirement of this chap
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