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Chapter NR 489
CONFORMITY OF GENERAL FEDERAL ACTIONS T O STATE IMPLEMENTATION PLANS

NR 489.01 Purpose. NR 489.08 Criteria for determining conformity of general federal actions.

NR 489.02 Definitions. NR 489.085 Additional requirements for determining conformity of general fed
NR 489.03  Applicability. eralactions.

NR 489.04  Conformity analysis. NR 489.09  Procedure$or conformity determinations of general federal actions.
NR 489.05 Reporting requirements. NR 489.10  Mitigation of air quality impacts.

NR 489.06 Public participation and consultation. NR 489.11  Savings provision.

NR 489.07 Frequency of conformity determinations.

NR 489.01 Purpose. (1) The purpose of this rule is to  (2) “Applicable implementation plan” means the portion, or
implementsection 176 (c) of the clean air a¢2(USC 7406c)) portions,of the state implementation plan, or most recevision
andregulations undef0 CFR part 5kubpart W as in &ct on thereof,which has been approved under sectith dfthe act42
July 1, 1998 with respect to the conformity of general federblSC 7410, a federal implementation plan promulgated under
actionsto the applicable implementation plan. Under thosgection110 (c) of the act42 USC 741((c)), or a tribal imple
authorities,no department, agency or instrumentality of the fednentationplan promulgated or approved pursuant to regulations
eral government may engage in, support in any way or provigeomulgatedunder section 301 (d) of the ad2(USC 760Xd))
financial assistance folicense or permit, or approve any activityandwhich implements the relevant requirements of the act.
which does not conform to aapplicable implementation plan.  (3) “Areawide air quality modeling analysis” means an
This chapter sets forth policgriteria and procedures for demon assessmertin a scale that includes the entire nonattainment or
stratingand assuring conformity of such actiawi¢h the applica  majintenancerea which uses an air quality dispersion model to
ble implementation plan. determinethe efects of emissions on air quality

(2) Undersection 176 (c) of the aetZ USC 7506c)) and40.  (4) “Cause or contribute to a new violation” mearfederal
CFRpart 51 subpart V\ federal agency must make a determingtionthat:

tion that a federal action conformsttee applicable implementa (a) Causes a new violation of a national ambient air quality

tion plan in accordance with the requirements of this chap . : :
beforethe action is taken. t?[randard(NAAQS) at a locatiorin a nonattainment or mainte

: . . nancearea which would otherwise not be in violation of the-stan
_(3) Subsection(2) doesnot include federal actions wheregardduring the future period in question if the federal action were
either: nottaken; or

(a) A national environmental policy act (NEPanalysis was  (b) Contributes, in conjunction with other reasonably foresee
completedas evidenced by a final environmental assessme{fjeactionsto a new violation of a NAAQS at a location in anon
(EA), environmental impact statement (EIS), or finding of ne sigttainmentor maintenancarea in a manner that would increase
nificant impact (FONSI) that was prepared prior to January 3the frequency or severity of the new violation.

1994;0r (5) “Causedby”, as used in conjunction withe terms “direct

(b) 1. Prior to January 31994, an EA was commenced or gmissjons” and “indirect emissions”, means emissions that would
contractwas awarded to develop the specific environmentat angh otherwise occur in the absence of the federal action.

ysis, (6) “Criteria pollutant” means any pollutant farhich there is

2. Suficient environmental analysis was completed byciaplisheds NAAOS underO CFR part 5Gis in efect on Jul
March 15, 1994, so that the federal agency may determine thatthgglgsl QS un par sin nuy

federalaction is in conformity with the specific requiremeats 7Y “Direct L th - ¢ iteri
the purposes of the applicable implementation piarsuant to the I(I % tlre'(t: emissions thr?weans o;e ?”.'t'.sf'%“s ct)h af C(rj' erlla
agency’saffirmative obligation under section 176 (@ the act PO utantorits precurﬁors € cause orl Iniiate: hy e ledera
(42 USC 7506(c)); and actionand occur at the same tlme a_nd place as the action. _

6 (8) “Emergency”means a situation where extremely quick
actionon the part of the federal agencies involved is needed and
wherethetiming of such federal activities makes it impractical to
meettherequirements of this chaptsuch as natural disasters like
hurricaner earthquakes, civilisturbances such as terrorist acts,
and military mobilizations.

(9) “Emissionsbudgets” are those portions of the total allow

3. A written determination of conformity under section 17
(c) of the act 42 USC 7506c)) has been made by tfederal
agencyresponsible for the federal action by March 15, 1994.

(4) Notwithstandingany provision of thischapter a deter
minationthat an action is in conformity with the applicable imple.
mentation plan does not exempt the action famy other require

?Cintsof the applicable implementation plan, the MEBr the ableemissions defined in an BPapproved revision to the appli

History: Cr. Registey Septemberl995, No. 477ef. 10-1-95 am. (1) Register, cable_lmplementatlon plan for a Certadme for the purpose of
November, 1999, No. 527eff. 12-1-99. meetingreasonable further progress milestones or attainment or
maintenancelemonstrationdpr any criteria pollutant or its pre
NR 489.02 Definitions. The definitionscontained in ch. cursors,specificallyallocated by the applicable implementation
NR 400applyto the terms used in this chaptém addition, terms planto mobilesources, to any stationary source or class of station
usedbut not defined in ciNR 400or this chapter shall have theary sources, to any federal action or class of action, tacksg
meaninggiven thenby the act and the environmental protectioof area sources, or to any subcategory of the emissions inventory
agency’s(ERR) regulations promulgated under the act as of Juljhe allocation system shall tspecific enough to assure meeting
1, 1998, in that order of priorityThe following definitions apply thecriteria of section 176 (c) (1) (B) of the ad2(USC 7504c)
to the terms used in this chapter: (1) (B)). An emissions budget may be expressed in terms of an
(1) “Affected federal land manager” means the federal agenajinualperiod, a daily period, or other periedtablished in the
or the federabfficial chaged with direct responsibility for man applicableimplementation plan.
agement of an area designated as class | under sectionth&? of (10) “Emissionsoffsets”, for purposes of &IR 489.08 are
act @2 USC 7472that is located within 100 km d¢fie proposed emissionreductions which are quantifiablegnsistent with the
federalaction. attainmentand reasonable further progress demonstrations of the
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applicableimplementation plan, surplus to reductions required (17) “Maintenancearea” means any geographic region of the
by, andcredited to, other applicable implementation plan provUnited Statespreviously designated nonattainment pursuant to
sions,enforceable under both state and fedaraland permanent the 1990 amendments of the act, which todk@&fNovember 15,
within thetime frame specified by the program. Emissions redut990,and subsequently redesignated to attainment subject to the
tions intended to be achieved as emissiofsetsf under this chap requiremento developa maintenance plan under section 175A of
ter shall be monitored and enforced in a manner equivalehato theact @2 USC 7508).

underERN's new source review requirements. (18) “Maintenanceplan” means a revision to tlapplicable
(11) “Emissionsthata federal agency has a continuing-proimplementatiorplan, meeting the requirememssection 175A
gram responsibility for’means emissions that are specificallyf the act 42 USC 7508).
causedby an agency carrying out its authorities, and does not (19) “Metropolitan planning oganization” or “MPO” is that
include emissions that occutue to subsequent activities, unlesgganizationdesignated as being responsible, together thih
such activities are required by the federal agencWhere an state for conducting the continuing, cooperative and comprehen
agency,n performing its normal program responsibilities, takegjye planning process undes USC 134nd49 USC 1607
actionsitself or imposes conditions that result in air pollutant (20) “Milestone” hasthe meaning given in sections 182 (g)

emissiondy a non-federal entity taking subsequent actions, su,
e : - and 189 (c) (1) of the actZ USC 751a(g) (1) and7513a(c)
ferg's(fr']os?sﬁirte covered by the meaning of a continuing progra )). A milestone consists of an emissions level and theafate
(':312) “Fedyéral action” means any activity engaged in by thiCh itis required to be achieved.
] . . . .
. - (21) “National ambient air quality standards” or “NAAQS”
departmentagency ofnstrumentality of the federal govemmem’ﬂ‘éeansthose standards established pursuant to section 109 of the

or any activity that a department, agency or instrumentality of t . ;
: ; . : ..+ act(42 USC 7409 and include standards for carbon monoxide
federalgovernment supports in any wayovides financial assist 0),lead (Pb), nitrogedioxide (NG), ozone, particulate matter

ance for, licenses, permits or approves, other than activitii I
relatedto transportation plans, programs and projects develop d',VIm)’ and sulfur dioxide (5§) " . .
fundedor approved under title 23 USC or the federal transitiact ( (22) “NEPA” means the national environmental policy act of
USC 1601 t01625. Where the federal action is a pertiiiense 1969(42 USC 432104347 as in efect on July 1, 1998.
or other approval for some aspectaofion—federal undertaking, (23) “Nonattainmentarea” means any geographic area of the
therelevant activity is the part, portiam phase of the non—federalUnited States which has been designated as nonattainment under
undertakingthat requires the federal permit, license or approvaection107 of the ac42 USC7407) and described id0 CFR part

(13) “Federalagency” means, for purposes of this chagter 81 as in efect on July 1, 1998.
federaldepartment, agency or instrumentality of the federal gov (24) “Precursors of a criteria pollutant” are:

ernment. (a) For ozone, nitrogen oxides (NY) unless an area is
(14) “Increasethefrequency or severity of any existing viola exemptedrom NG, requirements under section 182 (f) of the act

tion of any standard iany area” means to cause a nonattainme2 USC 751a (f)), and volatile oganic compounds (VOC); and

areato exceed a NAAQS more often or to cause a violation at a(p) For PM, those pollutants described in the Rjvionat

greaterconcentration than previously existed or would otherwisginmentarea applicable implementation plan as significamt
existduring the future period in question, if the project were ngfipytorsto the PMg levels.

|mplem?nteq. o o . (25) “Reasonablyforeseeable emissions” are projected future
(15) “Indirect emissions” means those emissions of a criteriggirect emissions that are identified at ttime the conformity

pollutantor its precursors that: determinationis made, where the location of such emissions is
(a) Are caused by the federal action, but may occur later in tikeown to the extent adequate to determine ithpact of such

or may be fartheremoved in distance from the action itself but aremissionsand the emissions are quantifiable, as described and

still reasonably foreseeable; and documentedy the federal agency based on its own information
(b) The federal agency can practicably control and will mai@nd after reviewing any information presented to the federal

tain control over du¢o a continuing program responsibility of theagency.

federalagencyincluding, but not limited to: (26) “Regionally significantaction” means a federal action
1. Traffic on or to, or stimulated or accommodategapre for which the direct and indirect emissions of any pollutant repre

posedfacility which is related to increases or otobanges in the sent 10% or more of a nonattainment or maintenances s

scaleor timing of operations of the facility; sionsinventory for that pollutant.
2. Emissions related to the activities of employesaftrae (27) “Regional water or wastewater projects” include con
torsor federal employes; struction,operation and maintenanotwater or wastewater con

3. Emissions related employe commuting and similar pro veyanceswater or wastewater treatment facilities, an_d water stor
gramsto increase average vehicle occupamoposed on all ?ngaﬁr?teesr?;\#::l{asgygg:h &kct a lage portion ofa nonattainment or
employersof a certain size in the locality; N o o

4. Emissions related to the use of fedéaallities under lease . (28) “Total of direct and indirect emissions” medhe sum of
or temporary permit; directandindirect emissions increases and decreases caused by

5 Emissi I’ ted to th tiviti f tract ) thefederal action, i.e., the nemissions considering all direct and
holde tﬂwlismnsbre adedr 0 g gc 'V: "\3/? ioncotnhretlc ?rs or elasiﬁ irectemissions. Any emissions decreases used to reduce the

oldersthat may be addressed Dy provisions that areé usual glyh sha|| pe enforceable under federal.ldine portion of emis
customaryfor contracts or leases or within the scope of contrag, - <\which are exempt or presumed to confamnder sNR

tugtl)tgrc%'t::g ttlecr)r:: gcfetshfotl?;?/zﬁissgriéhn?e;m;eai S\ES}EG;E .an indirect souﬂ"%g.'os(s)’ (.4)’.(5) or (6) are not inCl.UdEd. in the total of direct and
of emissions under sectiod (a) (5) of the actlg USC 7414a) (5)). indirectemissions, except as pr_owd(_ad IN& 489-_03_(10) The_ )
(16) “Local air quality modeling analysis’ means an assestotal of direct and indirect emissions includes emissions of criteria
mentof localized impacts on a scale smaller than the entire-nori@p!utantsand emissions of precursors of criteria pollutants. The
tainmentor maintenance area, including, for examptegested segmentatiomf projects for conformity analyses when emissions

roadwayintersections and highways or transit terminals, whiﬂﬁ_gﬁ)?sogfg%ifs?erresse%i?n%f 4'5920,50"‘252??3 E));;h;sr,nc(hl%) tg%
. . . . - istory: Cr. , No. 4//efl. 10-1-95; am. ) )
uses an air quality dispersion model to determine teetefof 5y zegister January1997, No. 493ef. 2-1-67 am. (intro.), (6), (22) and (23),

emissionon air quality Register,Novembet 1999, No. 527eff. 12-1-99.
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NR 489.03 Applicability. (1) Conformity determina 2. Continuing and recurring activities sueé permit renewals
tionsfor federal actions related to transportation plans, programbereactivities conducted will be similar Btope and operation
andprojects developed, funded or approved under title 23 &SCto activities currently being conducted.
thefederal transit actl9 USC 160101625 shall meet the proee 3. Ru|emaking and pohcy deve|opment and issuance.

duresand criteria of the state implementation plan provision 4. Routine maintenance and repair activities, including repair

ﬁ]d%?;eg:gggfo CFR part SBubpart T in lieu of the procedures, 4 maintenance of administrative sites, roads, trails and-facili

ties.
q t(2) I_:ortfed_eral aCt.'or('jsant CO\;]erec:l bty st(lb),ha comorrt'nlttyl 5. Civil and criminal enforcement activities, such as inves
eterminationis required for each pollutant where the total ofigations audits, inspections, examinations, prosecutions and the
directand indirect emissions in a nonattainment or malntenaqcr%

- ining of law enforcement personnel.
areacaused by &ederal action would equal or exceed any of the - . . . .
ratesin pat (a) or (b). 6. Administrative actions such personnel actions, gani-
f thi b . he followi ationalchanges, debt management or collection, cash manage
_(a) For purposes of this subsection, the following rates apﬂi*ent,internal agency audits, program budget proposals, and mat
in nonattainment areas:

tersrelating to the administration and collection of taxes, duties

andfees.
Tons/Year . . . ,
7. The routine, recurring transportation of material ane per
Ozone (VOC or NQ) sonnel.

Serious nonattainment areas S0 8. Routine movement of mobile assets, sucshgss and air
Severe nonattainment areas 25 craft, in home port reassignments and stations, when no new sup
Extreme nonattainment areas 10 port facilities or personnel are required, to perform as operational
Other ozone nonattainment areas-out groupsor for repair or overhaul. _

side an ozone transport region 100 9. Maintenance dredging and deltisposalwhere no new

depthsare required, applicable permits aexured, and disposal
will be at an approved disposal site.

10. With respect to existing structures, properties, facilities
and lands where future activities conducted will be similar in

Rural transport, mginal and moderate
nonattainment areas inside an ozone
transport region

voc 50 scopeand operationo activities currently being conducted at the
NG, 100 existingstructuresproperties, facilities and lands, actions such as
Carbon monoxide relocationof personnel, disposition of federally—owned existing
All nonattainment areas 100 structuresproperties, facilities and lands, rent subsidies, epera
SO, or NO, tion and maintenance cost sub_3|d|es, t_he exercise of receivership
. or conservatorship authorjtgissistance in purchasing structures,
All nonattainment areas 100 andthe production of coins and currency
PMio 11. The granting of leases, licenses such as for exports and
Moderate nonattainment areas 100 trade,permits and easements where activities conducted will be
Serious nonattainment areas 70 similar in scopeand operation to activities currently being con
Pb ducted.
All nonattainment areas 25 12. Planning, studies and provision of technical assistance.

13. Routine operation of facilities, mobile assets and equip
. . . ment.
in é?;inﬁgagﬁégogésagf this subsection, the following rates apply 14. Transfers of ownership, interests and titles in |daaili-
) ties and real and personal properties, regardlesheoform or
methodof the transfer
15. The designation of empowerment zones, enterprise com
munities,or viticultural areas.

16. Actions by any of the federal banking agencies ofdtie
eralreserve banks, including actions regarding charégsljca
tions, notices, licenses, the supervisiore@amination of deposi

Tons/Year
Ozone (NQ), SO or NO,
All maintenance areas 100
Ozone (VOC)
Maintenance areas inside an ozone

transport region 50 tory institutions or depository institution holding companies,

Maintenance areas outside an ozone accesdo the discount windopor the provision of financial ser

transport region 100 vicesto banking aganizations or to any department, agency or

. instrumentalityof the United States.
Carbon monoxide -
Il mai 17. Actionsby the board of governors of the federal reserve

All maintenance areas 100 systemor any federal Reserve Bank tofeet monetary or
PMio exchangeate policy

All maintenance areas 100 18. Actions that implement a foreignfaif's function of the
Pb United States.

All maintenance areas 25 19. Actions,or portions thereof, associated with transfers of

Note: There are no counties located in an 0zone transport regiorsaoigin.
(3) Therequirements of this chapter do not apply to:
(a) Actions where the total afirect and indirect emissions are

belowthe emissions levels specified in s().

land, facilities, title and real propertighrough an enforceable
contractor lease agreement where the delivery of the deed is
requiredto occur promptly after a specific, reasonable condition
is met, such as promptly after the land is certified as meeting the
requirementsof the comprehensive environmental response,

_ (b) The following actions, which would result in no emissiongompensatiorand liability act (CERCLA), and where the federal
increaseor an increase in emissions that is clearly de minimis:aggencydoes not retain continuing authority to control emissions

1. Judicial and legislative proceedings.

associated with the lands, facilities, title or real properties.
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20. Transfers of real propertincluding land, facilities and  (7) Thefederal agency shall meet the criteria for establishing
relatedpersonal property fromfaderal entity to another federalactivitiesthat are presumed to conform tfilling the require
entity and assignments of rgabperty including land, facilities mentsset forth in either pata) or (b):
andrelated personal property from a federal entity to another fed (a) The federal agency shall clearly demonstrate using-meth
eral entity for subsequent deeding to eligible applicants. odsconsistent with this chapter that the total of direct and indirect

21. Actions by thedepartment of the treasury tdegft fiscal emissions from the type of activities which would be presumed to
policy and to exercise the borrowing authority of the Unitegonformwould not:

States. 1. Cause or contribute to any ngielation of any NAAQS

(c) Actions where the emissions are not reasonably foreséany area;
able,such as electric power marketing activities that involve the 2. Interfere with provisions in the applicable implementation
acquisition, sale and transmission of electric gyer planfor maintenance of any NAAQS;

(d) Individual actions which implement a decision to conduct 3. Increase the frequency or severity of any existing violation
or carry out a program that has been found to conform tapgple  of any NAAQS in any area; and
cableimplementation plan, such @sescribed burning actions 4. Delay timely attainment of any NAAQS or any required
which are consistent with a land management plan that has b@&srim emission reductions or other milestones in any area
foundto conform to the applicable implementation plan. The laridcluding, where applicable, emission levels specified in the
managemenplan shall have been found to conform within theapplicableimplementation plan for purposes of:

past5 years. a. A demonstration of reasonable further progress;
(4) Notwithstandingthe other requirements of this chapter b. A demonstration of attainment; or
conformity determination is not required for the following federal c. A maintenance plan; or

actions.or portlpn thereof. ) ) . . (b) The federal agency shall provide documentationttieat

_ (2) The portion of an action that includes major new or MoGjyt5| 'of direct and indirect emissions from such future actions
fied stationary sources that require a permit under the new soUfe8,id be below the emission rates for a conforrdiggermination
review (NSR) program, section 173 of thet 42 USC 7508 or  inat are established in sul®), based, for example, similar

the prevention of significant deterioration (PSD) program, title 4ctionstaken over recent years.

partC of the act_42 USC 74700 7492 . ) (8) In addition to meeting the criteria for establishing exemp

(b) Actions in response to engencies or natural disasterstions set forth in sub(7) (a)or (b), the following procedures shall
suchashurricanes, earthquakes, etc., which are commenced#8obe complied with by the federal agency for activities that are
the order of hours or days after the egeicy ordisaster and, if presumedo conform:

applicable, which meet the requirements of 8p. (a) The federal agency shall identify through publication in the
(c) Researchinvestigations, studies, demonstrations or trairfederalregister its list of proposed activities that are presutmed

ing, other than those exempted under §8o(b), where no envi  conformand the analysis, assumptions, emissions factors and cri

ronmentaldetriment is incurred or the particular action furthers aieriaused as the basis for the presumptions;

quality research, as determined by the department. (b) The federal agency shall notify the appropriate\ EP
(d) Alteration of and additions to existing structures as specifiegional office, state and locair quality agencies and, where
cally required by new or existing applicable environmental fegigpplicable the agency designated under seclid# of the act42
lation or environmental regulations, such as hush houses for &iiSC 7504 and the MPO and provide at least 30 days for the pub
craft engines and scrubbers for air emissions. lic to comment on thist of proposed activities presumed to con

(e) Direct emissions from remedial and removal actions cdP™
ried out undetthe comprehensive environmental response-com (¢) The federal agency shall document its response to all the
pensatiorand liability act (CERCLA) and associatesjulations commentsreceived and make the commemesponse and final
to the extentsuch emissions either comply with the substantivist of activities available to the public upon request; and
requirementsof the PSD or NSR permitting program or are (d) The federal agency shall publish the final list of such activi
exemptedrom other environmental regulatiemder the provi tiesin the federal register
sionsof CERCLA and applicable regulations issued underCER (9) Notwithstandingthe other requirementsf this chapter
CLA. whenthe total of direct and indirect emissions of gmHutant

(5) Federalactions which are part of a continuing response ftom a federahction does not equal or exceed the rates specified
anemegency or disaster under sy8) (b) and which are tbe in sub.(2), but represents 10% or more of a nonattainment or
taken more than 6 months after theommencement of the maintenancareas total emissions of that pollutant, the action is

responseto the emagency or disaster under suld) (b) are definedas a regionally significaréiction and the requirements of
exemptfrom the requirements of this chapter only if: ss.NR 489.01and489.05to 489.10shall apply for the federal

(a) The federal agency taking the actions makegitien action. ) o
determinatiorthat, for a specified period not to exceed an-addj_ (10) Wherean actionpresumed to be de minimis under sub.
tional 6 months, it is impracticab prepare the conformity analy (3) (&)or (b) or otherwise presumed to conform under g6pis
seswhichwould otherwise be required and the actions cannot Béegionally significant action awhere an action otherwise pre
delayeddue to overriding concerns for public health and welfaréimedto conform under sulf6) does not in fact meet one of the

nationalsecurity interests and foreign policy commitments; or Cfiteriain sub.(7) (a) that action may not be considered de mini
mis or presumed to conform and the requirements oNS&s.

(b) For actions which are be taken after those actions €ovgq 01and489.05to 489.10shall apply for the federal action.
eredby par (a), the federal agency makes a new determination as(ll) The provisions ofthis chapter shall apply in all nonatiain

providedin par (a). ;
i . . . ., mentand maintenance areas.
) (6) NO_tW|th5tand|ng other requirements of t_h_'s chapitedi- History: Cr. Register Septemberl995, No477, ef.. 10-1-95; am. (1), (2) (a),
vidual actions or classes of actions specitigdndividual federal Register January1997, No. 493ef. 2-1-97.

agencieghathave met the criteria set forth in either s(i).(a)
or(b) and the procedures set forth in g{#).are presumed to cen NR 489.04 Conformity analysis. Any federal depaft
form, except as provided in sufd.0). ment,agencyor instrumentality of the federal government taking
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anaction subject td0 CFR part 5kubpart Was in efect on July ties are withinthe scope of the final conformity determination
1, 1998, and this chapter shall make its own conformity deteeportedunder sNR 489.05
minationconsistent with theequirements of this chaptdn mak ~ (3) If, after the conformity determination is made, the federal
ing its conformity determination, a federal agency shall considggtionis changed so that thereas increase in the total of direct
commentsfrom any interested parties. Where multiple federaindindirect emissions above the levels ifNR 489.03 (2)a new
agencieshave jurisdiction for various aspeata project, afed conformity determination is required.
eralagency may choose to adopt the analysis of another federaistory: Cr. Register September1995, No. 477ef. 10-1-95.
agencyio the extent the proposed action and impacts analyzed are
the sameas the project for which a conformity determination is NR 489.08 Criteria for determining conformity of
required,or develop its own analysis in order to make its confogeneral federal actions. An action required under 8IR
mity determination. 489.03to have a conformity determination for a specific pollutant

History: Cr. Registey September1995, No. 477eff. 10-1-95 am. Register, ~ will be determined to conform to the applicable implementation
November, 1999, No. 52/eff. 12-1-99. plan if, for each pollutant that exceeds the rates MRs489.03

. . (2), or otherwise requires a conformity determination tuthe

NR 489.05 Reporting requirements. (1) A federal 45 of direct and indirect emissions from the action, the action
agencymaking a conformity determination unde:NR 489.08  aetghe requirements of BIR 489.085 (2)and meets any of the
and489.085shall provide tdhe appropriate EPregional ofice, following requirements:
?;&?&?{ggggﬁgﬁbﬁ%ﬂ;32?’8agrfdn?he; &rgjév;hgge_ggghﬁﬁgg (1) For any criteria pollutant, the total afirect and indirect

which describes the proposed actamd the federal agensydraft _cmissions from the action are specifically identified and
conformity determination on the action accountedor in the applicable implementation plarittainment

. . . or maintenance demonstration;
(2) A federal agency shall notify the appropriaté\E&gional : o . .
office, the department and local air qualégencies and, where _ (2) Forozone or nitrogen dioxide, the total of direct ami-
applicable affected federal land managers andMRO within 30 rectemissions from the action are fullyfs#t within the same nen

daysafter making a final conformity determination under®, ~2tainmenor maintenance area throughievision to the appliea
489.08and489.085 ble implementation plan or a measure similarly enforceabter

Note: Federal agencies should send notifications of federal actions prdposed.s'tateand federal la\.N that.”?ts emission reductlo.m) that there
Wisconsinprojects to the consin Department of Natural Resources, Buredirof 1S N0 Net increase in emissions of that pollutant;

Management101 South Whbster Street, PO Box 7921, Madison WI 53707-7921. itari i oY
The appropriate ER office to notify for Wssconsin projects iEPA—-Region 5, 77 (3) Forany criteria pollutant, except ozone and nitrogene

WestJackson Boulevard, Chicago IL 60604 ide, the total ofdirect and indirect emissions from the action
History: Cr. Register September1995, No. 477eff. 10-1-95 am. Register, Meets:
November, 1899, No. 527eff. 12-1-99. (a) The requirements specified inNR 489.085 (1)based on

NR 489.06 Public participation and consultation. 2{,-?%":2?;;%9%'{6/ modeling analysis and lo@f quality mod

(1) Upon request by any person regarding a specific federa . e .
action, a federal agencghall make available for review its draft_ (2) Therequirements specified in suf) and, for local air
conformity determination under SSR 489.08and489.085with  duality modeling analysis, the requirements dfig 489.085 (1)
supporting materials which describe the analytical methods, (4) ForCO or PMq.
assumptiongnd conclusions relied upon in making the applica (a) Where the department determines, in accordance with ss.
bility analysis and draft conformity determination. NR 489.05and489.06and consistent with the applicable imple
(2) A federal agency shall make public its drednformity mentation plan, that an areawide air quality modeling analysis is
determinationunder ssNR 489.08and 489.085by placing a ot needed, the total of direct and indirect emissions from the
noticeby prominent advertisement in a daily newspaper of gefiction meets the requirements specified iIlN& 489.085 (1)
eralcirculation in the areasfatted bythe action and by providing basedon local air quality modeling analysis; or
30 daysfor written public comment prior to taking any formal (b) Where the department determines, in accordance with ss.
actionon the draft determination. This comment period may BéR 489.05and489.06and consistent with the applicable imple
concurrent with any other public involvement, such as odoursmentation plan, that an areawide air quality modeling analysis is
the NER process. appropriateand that a local air quality modeling analysis is not
(3) A federal agency shall document its response teéhall Neededthe total of direct and indirect emissidnsm the action

commentsreceived on its draft conformity determination undefeetsthe requirements specified inR 489.085 (1,)based on
ss.NR 489.08and489.085and make the comments and respons@€awide modeling, or meets the requirements of(§ior
available,upon request by any person regarding a specific federal(5) For ozone or nitrogen dioxide, and fpurposes of subs.
action,within 30 days of the final conformity determination.  (3) (b) and(4) (b), each portion of the action or the action as a

(4) A federal agency shall make public its final conformityvhole meets any of the following requirements:
determinationunder ssNR 489.08and 489.085for a federal (a) Where ER has approved a revision ém are® attainment
actionby placing a notice by prominent advertisement in a daifyf maintenance demonstration after 1990 and the state makes a
newspaperof general circulation in the areadeated by the determinationas providedn subd.1. or where the state makes a
actionwithin 30 days of the final conformity determination. = commitment as provided in suldl:

History: Cr. Register Septemberl995, No. 477eff. 10-1-95 am. Register, Note: Any such determination or commitment shall be made in compliance with
November, 1999, No. 527eff. 12-1-99. ss.NR 489.05and489.06
1. The total ofdirect and indirect emissions from the action,
NR 489.07 Frequency of conformity determina - or portion thereof, is determined and documented byl#part

tions. (1) The conformity status of a federal action automatimentto result in a level of emissions which, togethéh all other
cally lapses 5 years after the date a final conforagtermination emissionsin the nonattainment or maintenance area, would not
is reported under IR 489.05 unless the federaktion has been exceedthe emissions budgespecified in the applicable imple
completedor a continuous program has been commerioed mentationplan.
implementthat federal action within a reasonable time. 2. The total ofdirect and indirect emissions from the action,
(2) Ongoingfederalactivities at a given site showing continu or portion thereof, is determined by the department to result in a
ousprogress are not new actions and do not require periodic reldeel of emissions which, together with all other emissions in the
terminationsso long as the emissions associated with aatiti-  nonattainmenbr maintenance area, would exceed an emissions
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budgetspecified in the applicable implementation plan and the NR 489.085 Additional requirements for determin -
departmentnakes a written commitment to £®hich includes ing conformity of general federal actions. (1) The area
the following: wide and local air quality modeling analyses shall:

a. A specific schedule for adoption and submittal of a revision (a) Meet the requirements indR 489.09 and
to the applicable implementation plan whislould achieve the () Show that the action does not:
needeobm|§5|on reductlon§ prior tbe time emissions from the 1. Cause or contribute to any neislation of any NAAQS
federal action would occur; in any area; or

b. Identification of specific measures for incorporation into . - I
the applicable implementation plan which would resula level 2. Increase _the frequency or severity of any existing violation
of any NAAQS in any area.

of emissions which, togethwiith all other emissions in the nonat ) . ) ) )
tainmentor maintenance area, would not exceed any emissions(2) Notwithstandingany other requirements of this section
budgetspeciﬂed in the app|icab|e imp|ementation plan; ands.NR 48908 an action Sub]ect to this Chapter may not be

c. A demonstration that all existing applicable impIementagemrmineolto confprm to the applicabje .implementation plari
tion plan requirements are being implemented in the area for Hi”gessthe total of direct and indirect emissions from the action is

pollutantsaffected by the federal action, and that local authoril%.icoinp“ancetqr cgna;ient Wi'.th gikblevari\t reqLilrt(?melits and h
to implement additional requirements has been fully pursued; M!'eStonexontained in the appiicable Implementation pian, suc

L . . aselements identifieds part of the reasonable further progress
d. A determination that the responsible federal agencies h P prog

. oL - - . %‘%edulesassumptions specifieth the attainment or mainte
req_uwedaii reasonable mitigation measueessociated with their e demonstration, prohibitionsjumerical emission limits
action;an ! X

andwork practice requirements, and such action is otherwise in

e. Written documentatiomcluding all air quality analyses compliancewith all relevant requirements of the applicable
supportingthe conformity determination. implementatiorplan.

Note: Whena federal agency makes a conformity determination based on a state . . .
commitmentunder subd. 2.., such a state commitment is automatically deemed a call(3) Any analyses required under this section am¢Rs489.08

for an implementation plan revision by &RBnder section0 (k) (5) of the act42 ~ shallbe completed, and any mitigation requirements necefsary
USC7410(k) (5)), efective on the date of the federal conformity determination ang finding of Conformity shall be identified in compliance with s.
requiringresponse within 18 months or any shorter time within which the state CONR 489.10 before the determination of Conformity is made

mits to revise the applicable implementation plan. Hi R 3 2 fom NR 489,08 (6 & andm. (2) and (3 :
(b) The action, or portion thereof, as determined by the MP; N oo A o i 1809 (¢ 10 () andm. (2) and (Regis-

is specifically included in a current transportation plan and-trans
portationimprovement program which has been found to conform
to the applicable implementation plan undérCFR part 51suls tions of ; ;
X ] general federal actions. (1) The analyses required
partT or part 93, subpart A as infeft on July 1, 1998, qerthis chapter shall be based on the latest planning assump
(c) The action, or portion thereof, fullyfeéts its emissions tjons.

within the same nonattainment or maintenance area through %a) All planning assumptions, including, but riiatited to, per
revision to the applicable implementation plan or an equallé( : y !

enforceablaneasurehat achieves emission reductions equal to rapitawater and sewer use, vehicle miles traveled per capita or per
q ?\ousehold,trip generation per household, vehicle occupancy

greaterthan the total of direct and indirect emissions from thg, ,cenize, vehicle fleet mix, vehicle ownership, wood stoves
actionso that there is no net increase in emissions optikitant; per household, and the geographistribution of population
_ (d) Where ER has not approved revision to the relevant growth, shall be derived from the estimates of currentfanate
implementationplan attainment or maintenance qemor‘s"a“%bpulation,employment, travel and congestion most recently
since 1990, the total of direct and indirect emissions from t"k?eveloped)y the MPO, or other agency authorized to make such
actionfor the future years, described iM&X 489.09 (4)donot  gstimatedor the area. The conformity determination shall also be
increase emissions with respect to the baseline emissions, arnghsedon assumptions anestimates about current and future
1. The baseline emissions reflect the historical actleifgls backgrouncconcentrationghat are included in the current appli
that occurredn the geographic areafedted by the proposed fed cableimplementation plan and based on the latest assumptions
eralaction during: andestimates about other federal actions.

a. The calendar year 1990; (b) Any revisions to these estimates used as part of the eonfor

b. The calendar year that is the basis for the classificatjon @ity determination, including projected shifts in geographic-loca
wherethe classification is based on multiple years, the year thatn or level of population, employment, travel and congestion,
is most representative in terms of the lesehctivity, if a classifi ~ shallbe approved by tH&PO or other agency authorized to make
cationis promulgated i0 CFR part 84s in efect on July 1, suchestimates for the area.

NR 489.09 Procedures for conformity determina -

1998;0r (2) Theanalyses required under this chapter shall be based on
c. The year othe baseline inventory in the Riylapplicable thelatest and most accurate emission estimation techniques avail
implementatiorplan; and ableas described belownless such techniques are inappropriate.

2. The baseline emissioage the total of direct and indirect!f such techniques are inappropriate and written approval of the
emissionscalculated for the future years, described ilNR EPA regional administrator is obtained for any modification or
489.09(4), using the historic activity levels, described in subd. Substitution,they may be modified or another technique substi
andappropriate emission factors for the future years; or tutedon a case-by-case basiswhere appropriate, on a generic

(€) Where the action involves regional water or wastewatBpSISfor a specific federal agency program. .
projects,the projects are sized to meet only the needs of popula (&) For motor vehicle emission#e most current version of
tion projections that are in the applicable implementagitam, the motor vehicle emissions modsgecified by ER for use in the
basedon assumptions regarding per capita use that are developegparatioror revision of implementation plans in the state or area
or approved in accordance withNR 489.09 (1) shall be used for the conformity analysis as specified below in

History: Cr. Register Septemberl995, No. 477ef. 10-1-95; corrections made Subdsl1.and2.:

unders. 13.93 (2m) (b) 1. and 7., StatRegister January 1997, No. 493am. ; feoi
(intro.), (3) (), (b), (4) (a). (b), (5) (b) and (d) 1. b.enum. (6) to (8) to be SNR 1. Anew motor vehicle emissions model shall be used after
489.085(1) to (3),Register November 1999, No. 527eff. 12-1-99. EPA publishes in the federal register a notice of its availability
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2. A grace period of 3 monttshall apply during which the agenciego implement any mitigation measures which are identi
motor vehicle emissions model previously specified bAER fied as conditions for making conformity determinations. Such
the most current version may be used. Conformity analyses feritten commitment shall describe such mitigation measures and
which the analysis was begun during the grace pemiatb more the nature of the commitment, in a manner consistent with sub.
than3 years before the federal register notice of availability of ).
latest emission model may continue to use the previous version o{3) Person®r agencies voluntarily committing toitigation
themodel specifiedy ER, if a final determination as to confor measuredo facilitate positive conformity determinatiossall
mity is made within 3 years of such analysis. comply with the obligations of such commitments.

(b) For non-motor vehicle sources, including stationary and (4) |n instances where the federal agency is licensing, permit
areasource emissions, thatest emission factors specified byting or otherwise approving treetion of another governmental or
EPA in the Compilation of Air Pollutant Emission Factorsprivate entityapproval by the federabjencyshall be conditioned
AP-42 incorporated by reference inféR 484.05 shall be used onthe other entity meeting the mitigation measures set forth in the
for the conformity analysis unless more accurate emissiortataconformity determination, as provided in si).
available,such as actual stack test data from stationary SOUrcess) Whennecessary because of changed circumstances, miti
whichare part of the conformity analysis. _ _ gationmeasures may be modified lsmg as the new mitigation

(3) The air quality modeling analyses required und@s measurescontinue to support the conformity determination in
chaptershall be based on the applicable air quality modiel  accordancevith ss.NR 489.08to 489.09and this section. Any
basesand other requirements specified in the most recent versigiyposedchange in the mitigation measures is subject to the
of the Guideline on Air Quality Models in Appendix W4 CFR  yeportingrequirements of.NR 489.05and the public participa
part51, incorporated by reference inf$R 484.04 unless: tion requirements of YR 489.06

(a) Theguideline techniques are inappropriate, in which case (6) \written commitmentsto mitigation measures shall be

the model may be modified or another modebstituted on a gptainedprior to a positive conformity determination and such
case-by-caseasis orwhere appropriate, on a generic basis fg§ommitmentsshall be fulfilled.

aspecific federal agency program; and _ _ (7) After this implementation plan revision is approved by
(b) Written approval of the administrator is obtained for angpa "any agreements, including mitigation measures, necessary
modificationor substitution. for a conformitydetermination shall be both state and federally
(4) Theanalyses required under this chapter shall be basedegiorceable. Enforceability through the applicable implementa
thetotal of direct and indirect emissiofism the action and shall tion plan shall apply to all persons who agremitigate direct and
reflectemission scenarios that are expected to occur under egglirect emissions associated withfederal action for a confer
of the following cases: mity determination.
(a) The act mandated attainment yeaifaapplicable, the last  History: Cr.Register September1995, No. 477efl. 10-1-95 am. (5),Register,
yearfor which emissions are projected in the maintenance plaivember.1999, No. 527eff. 12-1-99.

_ (b) The year during whicthe total of direct and indirect emis ~ NR 489.11 Savings provision.  The federal conformity
sions from the action for each pollutant analyzed is expected tor@@ulationsundemo CFR part 5kubpart W and part 93 as in
the greatest on an annual basis; and _ _ effecton July 1, 1998, in addition to any existing applicable state

(c) Any year for which the applicable implementatipan  requirementsestablish the conformity criteria and procedures
specifiesan emissions budget. necessaryo meet the requirements of section {&ff the act42

History: Cr. Register September1 995, No. 477efl. 10-1-95. USC 7506(c)) until such time as this conformity implementation

NR 489.10 Mitigation of air quality impacts. (1) Any planrevision is approved bgFA. Following ERA approval of this

measures that are intended to mitigate air quality impacts shal{@é's'on to the applicable implementation plan, or a portion

identified, including theidentification and quantification of all tnereof,the approved state criteria and procedures govern eonfor
emissionreductions claimed, and the processifgplementation, ™Y g_etermlnatlons and thle fedlerfal c?]nform!ty regfgulatﬁcm?
including any necessary funding of such measures and trackin%aé'?e, In 42 CFR part 9&pply ohn y for the IOC’”'O”IC'JI gmy’ the
such emission reductions, and enforcement of such measu (%%tescon ormity provisions that is not approved byAzPIn

shall be described, including an implementation schedule cdfidition.any previously applicable implementation plan require
taining explicit timélines for implementation mentsrelating to conformityremain enforceable until the state

(2) Priorto determining that a federal action is in conformit;{ﬁgﬁzsr']tg t?l%?lg\i/li)sl?omglgr;;rg?ég%)e Eg to specifically remove

the f?de“?" agency makmg the conformity det_ermlnatlon sha History: Cr. Register September1995, No. 477eff. 10-1-95 am. Register,
obtain written commitments from the appropriate persons ®fovember,1999, No. 527eff. 12-1-99.
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