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CLEARINGHOUSE RULE 97-054

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Poocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October
1994.]

1. Statutory Authority

a. SectionDWD 12.09 (2) (n) provides that participation in the Job Opportunities and
Basic Skills (JOBS) program begins to count towards the 60-mon#tdfisin Vérks (W2)
time limit as o Octobe 1, 1996. However s 49.14% (2) (n), Stats, provides that this
participationbegins to count on July 1, 1996. Under what authority does the rule propose
delaythe statutory date upon which the 60-month time limit commences for JOBS participants?

b. SectionDWD 12.09 (3) (b)2. d. provides that the income and assets of the sponsor
and his or her spouse are included in the income of an alien who applie2forUner what
statutoryauthority is someone elseéihcome deemed to an alien applicant?

c. Section49.147 (3) (b), Stats., requires the trial job employer to provide w&rker
compensatiorcoverage for the trial job participant. Section DWD 12.14 (1) (c) requires the
provisionof workers compensation to the same extent as unsubsidized emplay#se &xtent
that certain employes and employers may be exempt from providing kd@npensation
coverageunder currert state and federd Worker’'s Compensatia Law, the rule would be
inconsistentwith the explicit requirement of s. 49.147 (3) (8)ats. Accordinglythe provision
and the workeés compensation coverage of trial job participants should be reviewed.

d. Section®DWD 12.16 (3) (c)2. and (4) (e) 2. authorize a-BVagency to “aggregate”
educationand training ectivity hours in certan gStuationsfor community service job and
transitional placement participants. Howeyeaxcept for motivational training, thstatutes
authorizeno more than 10 hours per week of education and traawtigities for community
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servicejob participants and no more than 12 hours per week of education and training activities
for transitional placement participants. [See s. 49.147 (4) (as) and (5) (bs) r&tptctively
Under what statutory authority may a participstiucation and training hours be aggregated?

e. Section49.147 (6) (b) 3., Stats., requires that the rules relatingbt@ccess loans
mustprovide for repayment by performance of in-kind services. Section DWD 12.17 (3) (d) 1.
a. provides for repayment of a job access loan through in-kind services, but only in part. A
literal reading of the statutory requirement for rules providing for repayment through in-kind
serviceswould lead to the conclusion that full repayment should be available through in-kind
services. Is there statutory authority for the rdedrovision for only allowing partial repayment
through in-kind services?

f. Section49.148, Stats., provides that participants in the vario@swWirk components
shall receive certain benefits. Under what statutory authority does the rule authorize vendor or
protectivepayments in s. DWD 12.19 (2) (b)?

g. SectionDWD 12.22 (3) is confusing. Section 49.21 (1), Stats., retatésr hearing
petitions filed under the Aid to Families with Dependent Children (AFDC) program. It does not
apply to the W2 program. It is not at all clear why a-Vagencywhich is not authorized to
administerAFDC, would be receiving a petition for a fair hearing under that program. Is it the
rule’s intent to change the fair hearing process under AFDC? If so, under what authority is such
a change made? |If, in the alternative, the rule is imposing a fair hearing poocédss W2
program,the authority for such a change should be carefully reviewed.

The review process for A% is specified in s. 49.152, Stats., and appears to be replicated
in s. DWD 12.22 (1) and (2). The fair hearing processtemplated under s. 49.21, Stats.,
thoughsimilar to the review process under2)generally prohibits AFDC benefits from being
suspendedr otherwise modified pending the resolutionaofimely fair hearing petition. The
W-2 review process contains no such provision. Is the rule imposing this requiremtet on
W-2 program? Section DWD 12.22 (3) should be reviewed and clarified, and its statutory
authoritybetter identified. In addition, s. DWD 12.25 (10) (c) appears to provide that a learnfare
sanction,i.e., a reduction in a W2 benefit, may not take place, if the participant requests a
review, until after the review has been completed. Is this thesruleent? It does not appear to
be consistent with s. 49.152, Stats.

h. Generallyjn Wisconsin, conduct punishable by a fine is classified as a crime. [See s.
939.12, Stats.] Section DWD 12.25 (9) (b) authorizes the imposition of a fine as a learnfare
sanction. Under what statutory authority does the rule purponmjmose a criminal penalty for
a sanction under learnfare?

2. Form, Style and Placement in Administrative Code

a. Becausehe rule renumbers ch. HSS 215 as ch. DWD 15, the relating clause of the
rule should reflect that renumbering.

b. Thetreatment of portions of ch. DWD 15 should follow the creation of ch. DWD 12.
In addition, the renumbering of ch. HSS 215 should followoathe rules with a DWD prefix.
[s. 1.04 (1), Manual.]
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c. Currentlaw requires rules submitted tbe Legislative Council Stato include a
fiscal estimate. [See ss. 227.14 (4) and 227.15 (1), Stats.] The rule does not.

d. In the treatment clause okE&rion 2, “to read” should replace “as follows.”

e. Becausdhe term “W2 agency” is used throughout the rule interchangeably with
“Wisconsinworks agency’ the definition in s. DWD 12.03 (38) should also include the phrase
“or “W-2 agency™. Also, where the defined term is used in the last sentence, it should appear
in quotation marks.

f. In s. DWD 12.05 (intro.), the phrase “do all of the following” shouldirserted
beforethe colon.

g. Ins. DWD 12.09 (2) (n) 2. (intro.), the phrase “any of the following:” should
immediatelyprecede the colon.

h. Ins. DWD 12.09 (2) (n) 3., the reference to “paragraph” shatldppears, be
changedo “subdivision.” Also, should the phrase “no less than the” be inserted before the term
“minimum wage”?

i. SectionDWD 12.16 (1) (a) 2. provides that certain activities may be considered
satisfactorysearch dbrts for unsubsidized employment. The listagtivities does not appear to
be exhaustive and appears to leave considerable discretion to the financial and employment
planner(FEP) to determine other activities that may be considered satisfactory sdarth ef
However, it is noted that s. 49.147 (2) (a) 1., Stats., requires the department to define by rule
satisfactorysearch dbrts. Accordingly because the department is gjear with defining what
constitutessatisfactory searchfefts, the rule should be modified to make it clear that the list of
satisfactory searchfefts provided is exhaustive.

]. Section49.147 (2) (a) 2., Stats., authorizes2Végencies to require participants to
engagen training activities in accordance with rules promulgated by the department. It would
appearthat s. DWD 12.16 (1) (a) 4. authorizes the sdhieg. Howeverthe rule does not
provide the guidance on training activity participation required by the statutes. The mere
referenceto the activities in the employability plan only begs the questidow is it that the
W-2 agency or the FEPdetermines the participation in the training activitiedfs guidance is
required to be provided by rule.

k. Section49.147 (4) (am), Stats, requires the departmen to establid by rule
permissibleeducation and training for community service job participants. sfdtate sets forth
certaintypes of educatioand training that must qualify as permissible. Since it appears that s.
DWD 12.16 (3) (b)is promulgated pursuant to that statutory directive, the phrase “only the
following” should be inserted immediately before the colon in the (intro.).

[. Ins. DWD 12.164) (d) 2. (intro.), the word “only” should be inserted after the word
“include.”

m. SectionDWD 12.19 (2) redefines “protective payment” and “vendor payment.”
Thoseterms are alsdefined in s. DWD 12.03. They need not be defined in both places since
the definitions are the same.
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n. SectionDWD 12.21 (1) (c) authorizes an FEP to determine other behavior or action
thatdemonstrates a refusal to participate in-2 mployment position. Section 49.151 (1) (e),
Stats., howevemprovides that the department, by rule, is supposed to specify this other behavior
or action demonstratig a refusd to participate The rule does not appea to do this.
Accordingly, the rule should be modified to specifiye other behavior or action that would
demonstratea refusal to participateln addition, par(c) is incorrectly drafted as an incomplete
sentence; it appears that it should instead be numbereg)pér

0. SectionDWD 12.25 (4) (b) (intro.) indicates that the material in th#owing
subdivisionsconstitute a failure to meet the school attendance requirements. Hosubds. 3.,
4. and 5. appear to be exceptions or special conditions applicalbhee techool attendance
requirements. Accordingly those subdivisions should be moved to separate paragraphs under
sub. (4).

p. Ins. DWD 12.25 (7) (a) 2. (intro.), the phrase “all of the following conditions exist”
should be inserted immediately before the colon.

g. Ins. DWD 12.25 (7)a) 8. (intro.), the phrase “any of the following conditions exist”
shouldbe inserted immediately before the colon.

r.  How will additional “good cause criteria” be defined by the department in the review
process as provided for in s. DWD 12.25 (7) (b)7l this be done by rule? Is the rudahtent
to allow the department to determine, on a case-by-case basis, other good cause criteria? If so,
will those determinations be binding ¢ime department in future cases? By providing that the
departmentill “define” other good cause criteria, it appears that the subsequent definitions are
intended to be binding on other cases. Is this thesriignt?

S. SectiorDWD 12.25 (9) (b) and (10) (d), relating to the duration of a sanction, appear
to conflict. Subsection (9) (b) seems to allow the sanction to end when good cause is verified.
Subsection(10) (d) does not appear to do so.

t. Ins. DWD 12.25 (10) (a)the phrase “all of the following” should be inserted
immediatelybefore the colon. In addition, the term “agency” should be modified to refer to a
W-2 agency

u. What is the déctive date for the rule? Thefedtive date should be specified. [See
s. 1.02 (4), Manual.]

3. Conflict With or Duplication of Existing Rules

The rule renumbers ch. HS&LS to be ch. DWD 15. There are current cross-references
to provisions of ch. HSS 215 that should be amended to reflect this change. For example, see ss.
HSS108.03 (4) and 201.18 (2).

4. Adequacy of Referencesto Related Statutes, Rules and Forms

a. The reference in s. DWD 15.03 (1) (d) to s. 765.62, Stats., should, it appears, be to s.
767.62,Stats.
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b. SectionDWD 12.04 (2) requires the department to determine the geographical areas
in which a W2 agency willadminister W2. Because applicants for-®must apply with the
W-2 agency in the geographical area in which they live, the rule showddnatimum, indicate
in a rote how persors an dbtain a lsting or other informatian on fow to determire the
geographicahrea in which they live.

c. SectionDWD 12.04 (6) requires FEPs to meet certain certification and training
requirements established lifite department. Section 49.143 (2) (c), Stats., requires these
certificationand training requirements to be established by rule. This rule does not appear to do
so. Nevertheless, the rule should contain an adequate cross-reference to the rule provision in
which those requirements are set forth so that prospective FEPs will know the requirements they
can be expected to meet.

d. SectionDWD 12.05 (1) refers to “related program procedures.” What are these?
Wherecan they béocated? The rule should identify better what these procedures are and where
they are located, perhaps through a cross-referenteet@ppropriate rule. Howevef these
relatedprocedures are not rules, they should, at a minimum, be better identified in a note to the
rule.

e. Ins. DWD 12.09 (2) (c), the appropriate U.S. Code citation for the Immigration and
Nationality Act should be provided. [See s. 1.07 (3) (a), Manual.]

f. SectionDWD 12.09 (2) (f) authorizes a A& agency to request relevant information
that the W2 agency determines is necessary from an individual applying f@r V8ection
49.145(2) (g), Stats., provides that the determination of what is necesaetybe consistent
with rules promulgatel by the department Thus the mle should contan an gpropriate
cross-referenceéo those rules required by s. 49.145 (2) (g), Stats., to assistayéncies to
determinewhich information is necessary

g. Ins. DWD 12.09 (2) (intro.) and (3) (intro.), the rule provides that a person is eligible
for W-2 benefits only if he or she meets certain enumerated requirements. Conspicuous by its
absencehowevey is any reference to s. 49.141 (4), Stats., which provides that no person is
entitledto W-2 benefits or services even if the person meets the eligibility criteria. Since a rule
generally implements, makes interprets law which the agency is alped with administering,
the department may wish to consider making the rule clear that the same limitation applies with
respect to the entitlement nature of the benefit.

h. SectionDWD 12.14 (intro.) refers to sub. (3). There is no sub. (3) in s. OWMD4.
In addition, the (intro.) is incorrectly drafted as introductory material strdees not end with
a colon and lead into subs. (1) and (2). [s. 1.03 (8), Manual.] Therefore, the (intro.) should be
sub. (1) and subs. (1) and (2) should be subs. (2) and (3).

i. SectionDWD 12.17 (1) (c) refers to the overpayment of any grants and wages “under
this section.” The “section” relates primarily to job access laarg not grants and wages. A
more appropriate cross-reference should be provided.

J. Ins. DWD 12.19 (1) (c), “Wéconsin works” should be deleted since “participant” is
defined.
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k. Ins. DWD 12.21 (1) (b) 3., ithe“good cause” determined under s. DWD 12.20? If
S0, an appropriate cross-reference should be provided.

[. SectionDWD 12.22 (1) refers to applications for-2Vunders. 49.147 (1) to (5),
Stats. This provision shoulalso contain an appropriate cross-reference to the rule provision
governingapplications for \A2.

m. Section DWD 12.22 (2) (a) 2. refers to good cause under s. DWD 12.22. It appears
that the appropriate cross-reference should be to s. DWD 12.20.

n. SectionDWD 12.24 (4) relates to eligibility under s. 49.145, Stats. A similar
cross-reference should be provided for that statutory sextimté counterpart. Also, the
provisionshould be clarified to provide that the eligibility being referred to is eligibility fe2.W

0. SectionDWD 12.25 (1) refers to $49.26 (1) (h) 1. as. and 1m. c., Stats., as its
authority to promulgate rules for learnfare. Those statutory provisions appear to provide
authority for rules relating to good cause. In addition, s. 49.26 (1) (h) 1s. a., Stats., requires
rules for determining sanctions under learnfare. Thesrukferences to its authorifpr the
promulgationof the rules should be clarified.

p. Ins. DWD 12.25 (5) (f), it would be helpful to identify by appropriate
cross-referencevhere the “appropriate co-payment” is foundhe administrative code, statutes
or othersource. In addition, is the copayment for transportation or the child care? |If it is for the
transportation, the statutory authority for requiring a copayment should be better identified.
is not for transportation, the rule should be clarified accordingly

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. The definition in s. DWD 12.03 (3) is awkward. It is suggested that the beginning of
the definition be rewritten as follows: ““CARES” means the departmseatitomated client
assistane for re-employmet and economc uppot system....” In adldition, generally,
definitions should not contaisubstantive provisions. Thus, the material beginning with the
word “which” and ending with the period should be deleted. [See s. 1.01 (7), Manual.] If this
materialis important in further describing the defined term, it could be includedaeteato the
rule.

b. Thereappeas to be mMe inconsisteng betwee the definitions o community
servicejobs, transitional placements and trial jobs, which are described as “work components of”
W-2, andthe term “component of W&tonsin works” as defined in s. DWD 12.03 (7). Perhaps
the rule should define “work component ofisonsin works” instead giist “component of
Wisconsinworks.”

c. Ins. DWD 12.03 (15), it is not clear what is a “similar agency or business” to the
division of vocational rehabilitation. Can examples be given@ulilVan individual physician
qualify? Also see s. DWD 12.16 (4) (a) 2.

d. Ins. DWD 12.03 (30)the term “payee” is vague and adds little understanding to the
rule. Perhaps that term could be replaced by the phrase “person or entity other than the
participant.”
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e. Ins. DWD 12.04 (1), what are the “contracted administrative agencies"zhége
W-2 agencies? If so, consistent terminologjyould be employed when referring to these
agencies.

f. In s. DWD 12.05 (10), W2 agencies are required to refer eligible individuals
child care assistance. Under s. 49.143 (2) (em), Stat®,adencies must also determine
eligibility for child care assistance. The rule should be made consistent with the statute. In
addition,while it is probably intended to be impligit the rule, s. DWD 12.05, which relates to
dutiesof W-2 agencies, does not explicitly require, or identify as a duty ofzalyencythe
hiring of FEPs and the determination of eligibility for and payment e2 Wenefits. Is this
omissionintended?

g. Ins. DWD 12.06 (3), what does it mean for someone ttabeng responsibly for
theapplicant”? Is this diérent than the “legal guardian or authorized representative” referred to
earlierin the sentence?

h. Ins. DWD 12.07 (1) and (2), the term “® should be inserted immediately before
the word “agency” in the last sentence.

i. Ins. DWD 12.07 (3), because a representative of the individual may also review the
individual's case record, the phrase “his or her” after “review” in the first sentence should be
changed to “the individua.” Also, the use of the term “agency” should be modified by the
term “W-2.” The word “seeing” should be changed to “reviewing.” Finadiythe W2 agency
supposedo make a determination of whether the reason stated for the review requires the full
recordso thatthe efect is that the W2 agency can decide how much to disclose? irDthe
alternative,is the intent to allow an individual to request only a review of part of his or her
recordand thus the ¥2 agency would not need to discldke entire record? The-@/agencys
responsibilityin this regard should be clarified.

] In ' s. DWD 12.09 (2) (s), what information constitutes “eligibility information”
relating to other membes d the W2 group? The mle dhould a@temp to identify this
information better

k. Ins. DWD 12.09 (3) (b) 2. d., it is not clear how assets can be used to calculate
income.

[. Although the theory behind s. DWD 12.10 is contemplated by the statutes in that an
eligible individual must be a custodial parent, it seems that the section is drafted in such a way
asto unnecessarily complicate the mattérhere is no requirement in the statutes or the rule
which requires a child to be “under the care of a custodial parent.” Thus, without further
explanation,sub. (1) seems to be surplusag®lso, is sub. (2) intended to render ineligible a
custodialparent who fails to notify a ¥ agency of the absence of one dependent child even if
there are more in the home?

m. Section DWD 12.1 (2) containstwo substantive provisions. The clarity of the rule
would be enhanced if the second sentence were separated into a sub. (3). In addition, that
sentenceshould be rewritten in a manner substantially as folloWo individual is eligible for
W-2 if he or she fails, without good cause, to provide verification of the individeakdjibility.”

Good cause could then be defined to identify better the phrase “power to produce verification.”
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n. The phrase “do albf the following” should be inserted immediately before the colon
in s. DWD 12.14 (1) (intro.) and (2) (intro.).

0. Forpurposes of claritythe phrase “of the employer” should be inserted in s. DWD
12.14(1) (c) and (e) and (2) (b), after the word “employes.”

p. Ins. DWD 12.14 (2) (b), the term “barriers” is vaguéappears that the term could
be clarified by inserting immediately thereafter the phrase “to unsubsidized employment.”

g. Itwould seem that the nature of an “initial assessment” required by s. DWD 12.15 (1)
would make it inapplicable to participants. At what point does the initial assesSsikeplace?
Have participants not already gone through an initial assessment? Perhaps the provision could
be modified 20 & O provide tha the initial assessmeanether takes dace & the time o
application, or after the gplication has been acceptel but before gacemen in a work
componenbf W-2, whichever is consistent with the departmenttent.

r. The phrase “required activities” in s. DWD 12.15 (2) should be clarified.

S. Ins. DWD 12.16 (3) (c) 2., should “month” replace “months”?ndt, how many
monthsconstitute “the first months™? Also see sub. (4) (e) 2.

t. Ins DWD 12.16 (4) (b) 2. b., who is includeal in the term “mentd health
professional’? Who is included in the term “health professional™?

u. Ins. DWD 12.17 (2) (c), how is the applicant supposed to determine the maximum
level of cash repayment and shortest repayment period that tBeagyéncy determines is
feasible? Would it not be nore expeditiols Smply to have the W-2 ageng propoe an
appropriate repayment schedule and require the participant to accept it? In any event, the
practicalapplication of this provision should be reviewed.

v. Ins DWD 12.17 (4) (a) 4., wha is an “aduk supervis@ independenliving
arrangement”? Section 49.147 (6) (d) 1., Stats., requires the department to define that term.
Therule does not. Accordinglyherule should be amended to provide a definition of that term
or, in the alternative, provide a cross-reference to a provisidhe statutes or administrative
codein which that term is defined.

w. SectionDWD 12.20 (1) appeas 0 be redundant Are there required court
appearancethat do not constitute good cause? If not, why is only one type of court appearance
listed?

X. In's. DWD 12.20 (2), the word “in” should be inserted after the word “participate.”
y. In's. DWD 12.20 (3), the phrase “but only” is unnecessary and should be deleted.

z. Ins. DWD 12.23 (1), the third sentence should be modified so that the phrase “who
receivedoverpayments” is inserted after the teftmal job.” A similar change should also be
madein sub. (2) (c). In addition, both subs. (1) and (2) shoulddrdied to identify better the
entity to whom the former participant is referred in the event of a refusal to pay voluntarily
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aa. SectiorDWD 12.24 (1) should be clarified by inserting the phrase “fe2,\\or a
similar phrase, after the first occurrence of the word “eligible” in the first sentence.

ab. SectionDWD 12.25 (2) (a) refers to “countyribal, and W2 agencies.” What
countyand tribal agencies are being referred to? The rule should be clarified.

ac. SectiorDWD 12.25 (3) (j) 1. to 4. are redundant becaus#9226 (1) (a) 2., Stats.,
providesthe same definition of “school.” Once that definition has been identified iantne.),
thereis noneed to repeat it. Similarlyn s. DWD 12.25 (3) (k), all the material beginning with
“namely” is redundant and should be delebetause the reference to $816 (1) (b), Stats.,
adequatelydefines the term. In both instances, the redundant material could be iplacedte
if it is considered essential.

ad.In s. DWD 12.25 (3) (m), “is either” should be inserted before “a parent.”

ae.The last clause of the second sentence of s. DWD 12.26)(ghould be rewritten to
makeit clear that the W2 participant loses eligibility for a ¥ employment position since the
participanthas already been determined eligible for an employment position.

af. SectionDWD 12.25 (6) (b) is avkward. Perhags it could be rewritten in
substantially the following form: “The signature of an applicant on an application &r W
benefits shall constitute consent under 48125 (2), Stats., for a school district to make
availablethe attendance records of a pupil in &Wroup to the \A2 agency

ag.In s. DWD 12.25(7) (a) 2. c. and 3., the term “physiciaréxcuse” is vague. What
is the excuse for?

ah. Ins. DWD 12.25 (7) (a) 4., from what must the child care be “within reasonable
travel time and distance? A <hool? The pupil’s home? The W-2 agency? Rublic
transportation?The rule should be clarified.

ai. Ins. DWD 12.25 (7) (a) 9. a., by the usfethe phrase “or other dependent relative,”
it appears that the preteen or teenagparent must be a dependent of the preteen or teenager
Is this the rules intent?

aj. Ins. DWD 12.25 (9) (b), it appears that the word “until” should be inserted after the
word “or” and before the phrase “a good cause.”

ak. Isthe perchild sanction identified in s. DWD 12.25 (10) (a) 1. applicable only to the
children who have not met the school attendance requirement? The rule should be clarified.

6. Potential Conflicts With, and Comparability to, Related Federal Regulations

a. Therule, in s. DWD 12.14 (1) (f) and (2) (dequires trial job, community service
job and transitiond placememn employess o provide a gievan® procedue to ded with
complaintsof displacement activitieslt is noted that B. 104-193, the Personal Responsibility
and Work OpportunityReconciliation Act of 1996, requires a state witheanporary Assistance
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to Needy Families-funded program to establish and maintain a grievance procedure for resolving
complaintsregarding allegedriolations of displacement prohibitions. The rule, in contrast,
requiresan employer established and maintained grievance procedure. The rule does not appear
to meet the federal directive. The rule should be reviewed and modified, if necessasure

that it does.



