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CLEARINGHOUSE RULE 98-172

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Piocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

1. Statutory Authority

Section196.03(5m), Stats., requires the commission to promulgate rules relating to the
sale of electric service toustomers outside the state that the public utility does not have a duty
to serve. The rule appears to do this. HowesePSC 17.02 authorizes the commission to
apply the rule to sales to in-state customers as well. Presuntablycommission has the
authority to regulate these sales to in-state customers under its general regulatory authority
However, since the rule does not indicate, in the textanalysis, what statutes other than s.
196.03(5m), Stats., it is interpreting, it is not clear from the text of the rule what authority it
operates under to regulate these salas-g8tate customers. The rule should better identify its
statutoryauthority in this regard. Also, see comment 2. a.

2. Form, Style and Placement in Administrative Code

a. Thearrangement of the rule should be reviewed. Ralesrequired to have an
introductoryclause, which consists of a relating clause stating the subject matter of the rule and
an enumeration of theections treated by the rule. Rules must also contain a plain language
analysiswhich describes the rule and includes a reference to any statute that the rule interprets,
eachstatute that authorizes promulgation of the amel any related statute or rule. The rule
must also containa fiscal estimate, at least one treatment clause and, in many instances, a
regulatoryflexibility analysis. This rule contains nomé these items. Section 1.02, Manual,
shouldbe reviewed and the rule made to conform to the requirements of the Manual.
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b. Ins. PSC 17.02, “the rules under” should be deleted.

c. Ins. PSC 117.03 (1) and (2), the parenthetich acronynms for megawatts,
kilowatthours,magawatthours and gigawatthours do not appear to beags&din the rule and,
it appears, could be deleted. [See s. 1.01 (6) and (8), Manual.]

d. Thedefinition of “existing capacity” in s. PSCL7.03 (4) should end after the first
sentence.The remaining two sentences appear to be either definitions of other terms that ought
to be placed in separate definitional provisions, or substantive provisions that should be placed in
separatesubstantive provisions of the rule. [See s. 1.01NBnual.] This comment applies
alsoto the second sentence of s. PSC.Q3 (5).

e. Section PSC117.03 (6) should end after the citation to ch. P&6. 1The remainder
of the material appears to be unnecessary material.

f. The second sentence of s. PSC7D3 (8) should beemoved to a note to the rule
sinceits purpose appears to be explanatdisee s. 1.09, Manual.]

g. SectionPSC 17.03 (12) (a) (intro.) is improperly drafted as introductory material. It
doesnot end with a colon and lead into the subsequent subdivisions. [See s. 1.03 (8), Manual.]

h. Thesecond sentence of s. PSC7/D3 (14) appears to be a definition of the term
“expectedannual peak demand.” Accordingthe second sentence should be redrafted to read:
“In this subsection, “public utilityy expected annual peak demand” includes . . . .”

i. In the titles to ss. PSCLZ.04 and 17.05, only the first letter should be capitalized.

J. Ins. PSC 17.04 (1) (intro.), “all of” should be inserted after “includes.”

k. Ins. PSC 17.04 (1) (c), “shall” should replace “must.”

I. Generallywhen any unit of a rule is divided into subunits, at least two subunits must
be created. Thus, in ss. PSTZ D4 and 17.05, for every sub. (1), there must be a sub. (2). In
s. PSC 117.04 it is suggestd tha the “(1)” be diminated thus aeating an introductory
provision,and pars. (a) through (be renumbered subs. (1) to (3). In s. PST.A5, it appears
that pars. (a) and (b) can be renumbered subs. (2) and (3).

m. The rule should contain anfe€tive date provision. [See s. 1.02 (4), Manual.]

4. Adequacy of Referencesto Related Statutes, Rules and Forms

a. Theuse d the phrae “Wis. Adm. Cod€ in s PSC 117.88 (6), and dsewhere
throughoutthe rule, should be deleted. The reference to the code is unnecessary because
materialrelating to ch. PSC16 can only be found in the i$¢onsin Administrative Code.

b. Ins PSC 117.8 (10), the phrae “obligation to srve’ should be darified by
including a cross-reference to the statutory or rule provision establishing this obligation.
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c. Ins. PSC 17.03 (13), the citations to “M/ Stats.” should be changed to “Stats.”

d. SectionPSC 17.05 (1) (a) and (b) refer to a public utilgy*Wisconsin retail
revenuerequirement.” It is not clear from the text of the rule to what this phrase refers. An
appropriatecross-reference to this requirement, orexiplanatory note to the rule, should be
provided.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Ins. PSC 17.01, the word “that” after the statutory citation should be “which.”

b. Ins. PSC 17.02, the term “s.” should be inserted before “P3Z.Al.” Also, the
word “above” should be deleted.

c. It appears that the term “commission” should be defined in the rule for purposes of
ch. PSC 17.

d. Ins. PSC 17.03 (4), it is not clear what is meant by tieem “purchased firm
capacity” Perhaps the term “firm capacity could be defined to better enhane the
understandingf the rule. In any event, the rule should be clarified.

e. Ins. PSC 17.03 (1), it appears that a comma should be insesféer the word
‘energy.”

f. Ins. PSC 17.03 (12) (a) 1. to 3., the term “will” should be changed to “shd.”
subd.3., what is “native load”? The term should be defined. Also, subd. 3. teféhss sale.”
Which sale is being referred to?

g. Thebeginning of the second and third sentences of s. A3M3 (13) should be
rewrittensubstantially as follows: ““Planned additional capacity” does not include . . . .”

h. Ins. PSC 17.04 (1), what does it mean to request “opportunity sales treatment”?
The meaning of the phrase should be clarified.

i. The word “Such” in the third sentence fPSC 17.04 (1) (c) should be changed to
“The.”

]. SectionPSC 17.05 (1) (intro.) refers to the public utility “making the sal&Vhat
saleis being referred to? A retail sale to a non-native customer? The rule should be clarified.

k. Ins. PSC 17.05 (1) (b)does the term “its” refer to “the commission” or “the sale”?
The rule should be clarified.



