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1. Statutory Authority

SecTioN 2 of Clearinghouse Rule 00-053, which ends the process for phasing in use
valuetaxation of agricultural land and implements full use value taxation dsnofary 1, 2000,
appeargo be without statutory authority

a. Introduction

As will be explained in more detail belpw is probable that a court would hold that s.
70.32 (2r), Stats., does not authorize the Department of Revenue (DOR) to end the process for
implementing use value assessment of agricultural land and that the statutory language
unambiguou®n this point. In addition, as will also be explairtediow even if a court were to
determinethat s. 70.32 (2r) is ambiguous concerning this point, the legislative history of s. 70.32
(2r), Stats., to which the court would turn to determine the legislative intent of the statute, also
supports an interpretation that DOR does not have the authority to end the process for
implementing use value assessment of agricultural land and to implement full use value
assessmerats of January 1, 2000.

b. Text of Statute

Thefollowing is the text of s. 70.32 (2r), Stats.:
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(a) For the assessments as of January 1, 1996, and January 1,
1997, or until the farmland advisory council under s. 73(@9)
makesits recommendation, but not to extebdyond January 1,
2009, the assessednlue of each parcel of agricultural land is the
assessedalue of that parcel as of January 1, 1995.

(b) For each year beginning with 1998 or upon completion of the
farmland advisory councd’ recommendation angromulgationof

rules and ending no later than December 31, 2008, the assessed
valueof the parcel shall be reduced as follows:

1. Subtract the value dhe parcel as determined according to the
incomethat is or could be generated fromrgsital for agricultural

use, as determined by rule, from its assessed value as of January 1,
1996.

2. Multiply .1 by the number of yeathat the parcel has been
assessednder this paragraph, including the current year

3. Multiply the amount under subd. iy the decimal under subd.
2.

4. Subtract the amountnder subd. 3. from the parcefissessed
valueas of January 1, 1996.

(c) For the assessment as of the January 1 after the valuation
methodunder par(b) no longer applies and for each assessment
thereafter, agricultural land shall be assessed according to the
incomethat could be generated from its rental for agricultural use.

c. Discussion

Thereare certain well-established rules that courts use in interpreting statutes. First, a
statutemust be construesb as to déctuate the intent of the LegislatureCounty of Columbia
v. Bylewski 94 Wis. 2d 153, 164, 288 N.\&d 129 (1980).] Second, the primary source uised
construinga statuteis the statutory language itself.Sthte v Sher 149 Ws. 2d 1, 8-9, 437
N.W.2d 878 (1989).] Courts will not generally resort to sources other than the language of
statutesto interpret them unless there is ambiguity in the statutory langudgpartment of
Transportationv. Transportation Commissiorill Wis. 2d 80, 87-88, 330 N.\&d 159 (1983).]

(1) Plain Meaning of Statute is Unambiguous

Section70.32 (2r) (b), Stats., establishes the procedure for phasing in the use valuation of
agriculturalland. Under this statutory paragraph, the only role of @& B&nd the DOR is,
respectively,to issue a “recommendation” and to promulgate administratives for the
phase-inperiod tobegin. The word “or” between the phrases “for each year beginning with”
and“upon completion of the farmland advisory coursclecommendation and promulgatioh
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rules” clearly indicates that recommendation of te&CFand rules promulgateby DOR only

affect when the phase-in period is to begin. The statutory paragraph provides that, once the
phase-irperiod begins, the January 1, 1996 value of a parcel of agricultural land is to be reduced
for each subsequent yéamssessment by 10% of thefeliénce between the 1996@lue and the
parcel'sassessed value for agricultural use.

Some might ayue that thgphrasé‘and ending no later than December 31, 2008” implies
that the phase in can be endearlier thanthat date by DOR. Howeveit appears more
reasonableo interpret this phrase as providing a flexible date for ending the phase-in period to
accommodatehe contingency that the phase-in peramdild begin on alternate dates under s.
70.32 (2r) (b), Stats. Because the statute is intended to phase in use value assessment of
agriculturalland at 10% per yeathe phase-in period should end with the assessment in the ninth
yearandfull use value assessment should begin in the subsequentflesse dates, of course,
dependupon when the phase-in period is begun.

In addition, the phras&and ending no later than December 31, 2008” also appears to
providea statutory guarantee that full use value assessment of agricultural land will occur for the
assessmertdf property as ofanuary 1, 2009 even if the phrase-in period does not begin in time
for it to be fully completed by that date.

(2) Statute is Ambiguous, Extrinsic Sources Used to Determine Legidative | ntent

If a court finds the language of a statute to be ambiguotusng to sources outside of
the text of the statute to assist in determining the legislative intent of the statute. If a court were
to find s. 70.32 (2r), Stats., ambiguous concerning whether the DOR, upon the recommendation
of the FAC, may terminate the phase in of use value of assessment of agricultural land and
implementingfull use value assessment of agricultdasd on January 1, 2000, it would turn to
extrinsicsources to determine the legislative intent as to this question.

One source of legislative history thatould likely be highly influential to a court in
determiningthe legislative intent of s. 70.32 (2r), Stats., is the budget summary document
preparedoy the Legislative Fiscal Bureau (LFB). “Reports prepared by the Legislative Fiscal
Bureauare oficial reports of a legislatively created committee” and are “clearly valid evidence
of legislative intent.” Ball v. District No. 4 117 Ws. 2d 529, 345 N.VZd 389 (1984).]
Legislativedocuments prepared while the Legislature is debating a bill are more influential to
the court in ascertaining legislative intent, but even those prepared shortlyaadtatute is
enactedare influential. “Not all of the Legislative Fiscal Bureaaports were available to the
Legislature prior to adoption of the 1995 amendments; some were issued after the 1995
amendmentavere adopted. But even Legislative Fiscal Buregports not available to the
Legislatureprior to enactment of a statutory provision arecifl interpretations by a legislative
agency that worked with the Legislature during the adoption of the statutory provisions in issue.
Such post enactment legislative agency reports may therefore l@doivhen determining
legislative intent, although they may be less persuasive of reports igsi@dio enactment.”
[Juneauwv. Courthouse Employee®21 Ws. 2d 630, 648, 585 N.\&d 587 (1998).]

Volume 2 of the LFBS Comparative Summary of Budgetolisions for the 1995-97
WisconsinState Budgetat page 947, provides description of the provisions relating to use
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value assessment of agricultural land. The most relevant portions of this document read as
follows:

For 1997 assessments [apparentlihe LFB assumed the
recommendationof the FAC and rules promulgated by DOR
would be prepared in time tofatt the 1997 assessment], value
agriculturalland at its 1995 assessmeaninhus a percentage of the
difference between the property’1995 assessment and its use
valueassessment. Set the percentage at 10% times the number of
years the property has been assessed under this provision.
Continueto value agricultural land under this provision until the
assessment for 2008. Presumalite assessment on agricultural
land would equal its use value assessment if the adjustment under
this provision would cause the propestgssessmeimd fall below

its use value. Agricultural land could bealued under this
provisionin 1996 if the council has made its recommendation and
if DOR has promulgatecadministrative rules by the 1996
assessmendlate. Presumablythe phase-down provision would
takeprecedence over the freeze provision in this case.

For assessments beginning in 2008, require local assessors to value
agriculturalland basean the income that is generated or could be
generatedby the land rental for agricultural usePresumably

this would occur sooneif the phase-down provision results in a
valuethat would be lower than the use value.

Therefore,the LFB document interpreting s. 70.32 (2r), Stats., states that the only factor
which might cause the phase-in provision of use value of agricultural land to end prior to 2008 is
if the phase-in provision results awvalue of agricultural land that is less than the properige
value. Nowhere in this document is there any indication that the statute might allow DOR, with
or without a recommendation by thAGE, to terminate the phase-in provision.

A second source a court would likely turn in order to ascertaimthet of s. 70.32 (2r)
if it found the statutory language ambiguousdministrative rules implementing use value
taxation promulgated by the DOR. “The contemporaneous construction aficalof
interpretationgiven a statute by those responsible for its administration may be used in
ascertainindegislative intent.” Y£auwatosa vMilwaukee County22 Ws. 2d 184, 189, 125
N.W.2d 386 (1963).] The DOR promulgated 2xT18.08, Vis. Adm. Codeto implement the
phase-inof use value assessment of agricultural land in 1998. Thismagepromulgated in
September of 1997 for assessments beginning January 1, 1998. Sextid®.08 (3), states
that:

In 2008, and thereafterthe assessment of each parcel of
agriculturalland shall be itsise value, as determined underax T
18.07(3) (b).
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Thereis no indication in s. 8x 18.08 that the phase-in of use value assessafent
agricultural land might be terminated by DOR prior to the year 2008 based upon a
recommendatiof the AC. Although it might be gued that s. 8x 18.08, \i6. Adm. Code,
doesnot provide that the use value assessment of agricultural land may be terminated prior to the
year2008 because the DOR would promulgate a new administrative rule to do so, the fact that
no indication is made of this contingencpupled with the LFB report described aboweuld
be quite persuasive to a court in determining the intent of s. 70.32 (2r), Stats.

2. Form, Style and Placement in Administrative Code

a. SectionTax 18.05 (1) (e) and (f) are created Byearinghouse Rule 00-053.
Therefore,s. Tax 18.05 (1) (e) and (f) should be treated in a separate sect@leasfnghouse
Rule 00-053, which should state that: “SectiaxTL8.05 (1) (e) and (f) are created to read:”. In
addition, the language in these two paragraphs should not be underscored. Also, the treatment
clauseof S=cTion 1 should read: “SectionaX 18.05 (1) (a), (b) and (c) are amended to read:”.
[Sees. 1.04, Manual.]

b. The references to “subpam s. Tax 18.05 (1) (d), (e) and (f) should be replaced with
a reference to “pdr In s. Tax 18.05 (1) (f), the notation “I&/ stats.” should be replacég the
notation“Stats.” [See s. 1.07 (2), Manual.]



