ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
REPEA LING, RENUMBERING AND AMENDING, AMENDING, AND CREATING RULES

The Wisconsin Natural Resources Board proposesan orderto repeal NR410.03 (1) (d); to renumber
and amend NR410.03 (1) (a) 5.to 7.,and (b) (intro.) and 1. to 4., (f); to amend NR 410.03 (intro.), (1)
(@) (intro.), 1. to 4., and 8. to 10., (bm), and (e), (2), and (4); and to create NR410.03 (am) 1. and 2.,
and (as) 1. and 2. relating to feesfor reviewing applicationsfor construction of air pollution sources
and affecting small business.

AM-09-10

Analysis Prepared by the Department of Natural Resources

1. Statute interpreted: Sections227.11(2), 285.11(1) and (6), 285.14(1), Stats. The State
Implementation Plan developed under s. 285.11(6), Stats., isrevised.

2. Statutory authority: Sections285.11, 285.69(1) and (1d), Wis. Stats.

3. Explanation of agency authority: Section 227.11(2)(a), Stats., gives state agenciesgeneral
rulemaking authority. Section 285.11, Stats., givesthe Department authority to promulgate rules
consistent with ch. 285, Stats. Section 285.69 givesthe department the authority to promulgate
rules for the payment and collection of reasonable feesfor construction permit related activities.

4. Related statute or rule: None.

5. Plain language analysis: The proposal isto increase fees for construction permit related actions
to ensure that the new source review program hasadequate funding to perform it'sdutiesin
accordance with requirementsand deadlines mandated under s. 285.61, Wis. Stats.

6. Summary of, and comparison with, existing or proposed federal regulation: Existing federal
regulationsrequire, but do not set, feesfor review of construction permit applications. Section
110(a)(2)(E)(i) of the Clean Air Act requiresthat any government who wishesto carry out a State
Implementation Plan have “adequate personnel, funding, and authority under State law to do s0.”
Wisconsin’s new source review program is an approved part of the State Implementation Plan and
therefore requires adequate funding. US EPA last approved a revision to Wisconsin’s State
Implementation Plan for a fee related provision on March 11, 2008. [73 FR 12893].

7. Comparison with similar rules in adjacent states (lllinois, lowa, Michigan and Minnesota):
Other state agencieswere contacted to obtain information regarding their air permit programs.
While an attempt was made to do a direct comparison, it provesto be difficult since the funding
sources and fee structures differ from state to state. No state was able to provide accurate, average
costs of different types of construction permit reviews. Based on the review conducted, it appears
that fees proposed in thisorder are similar to those being charged for similar activitiesin adjacent
states having a fee based construction permit program.

Illinoisand Indiana have similar programs to Wisconsin where their new source review program is
funded mainly by construction permit fees. lllinois last raised their feesin 2004, Indiana in 2007.

Michigan relieson general funding for their new source review program. Communications with
Michigan indicate there have been internal proposalsin Michigan to establish permit feesto help
fund the new source review program, but none have moved forward at thistime.



Minnesota currently hasa proposal to raise construction permit feesand to structure the feesmuch
like Wisconsin, Illinois, and Indiana. Their proposal would have core activities paid through permit
fees. Major reasons given for their proposal to raise fees are that the cost and complexity associated
with new source review hasincreased significantly over the years. Minnesota’s current fee structure
attemptsto base the amount on the level of effort needed to review and issue the air permit.

lowa fundsits new source review program through grantsand general funds. There are two local
lowa air pollution control agenciesthat do charge construction permit feesto fund new source
review.

Comparisons for feescommon to adjacent states:

L . Minnesot Wisconsin Wisconsin
Illinois Indiana

a (current) (proposed)
Initial Application Fee $5,000 No fee No fee $1,350 $7,500
BACT/L.AER $5,000 $4,375 $4,275 $2,700 $4,500
Determination
Case by case MACT $5,000 No fee No fee $2,700 $4,500
Determination
Detailed Modeling No fee | $4.375 |  $4,275 $3,200 $4,500
Analysis
Public Hearing $10,000 $625 No fee $150 $950
Application for Major $8,000/$12,00
Modification 0 $10,000 No fee $8,000 $12,000

8. Summary of factual data and analytical methodologies used and how any related findings
support the regulatory approach chosen: Data related to revenues generated by new source fees
for FY05-FY09, along with projected workload and coststo administer the new source review
program, were used to develop and support thisorder.

Annual new source review program cost. Estimates were made asto the type and number of
construction permit reviews to be conducted in the upcoming fiscal year. For each of these, the
level of program effort required to complete each type of review was determined. These levels of
effortsthen were used to estimate the annual cost to administer the construction permit program,
taking into account estimated costsfor program staff.

Individual fee increases. A 30% increase was applied to feeslast revised in 1999 to account for
inflation over the last 11 years. An additional increase was also applied to each fee category to
better reflect the level of effort associated with the fee related action. Estimates were made asto the
number of fee related actions associated with each type of permit review. These estimate were used
in conjunction with the proposed fee to determine that the projected future revenue issufficient to
cover the annual program cost.

9. Analysis and supporting documents used to determine the effect on small business or in
preparation of an economic impact report: The same information described under number 8. was
used to determine the effect on small business. No economic impact report hasbeen requested.

10. Effect on small business: The cost to small businessto obtain a minor construction permitis
proposed to increase in the range of 30 to 75 percent depending on the air regulations applicable
to the project. The current cost of a minor construction permit sometimes associated with small
business, rangesfrom $6,000 to $8,000.



Many small businesses are able to qualify for coverage under general or registration permitsin lieu
of needing to obtain a minor construction permit. Currently there isno charge for review and
issuance for thistype of coverage. New feesare being proposed in thisorder for reviewing and
issuing coverage under a general or registration construction permit, establishing the fee for a
general construction permit at $1,500 and a registration construction permit at $1,000.

11. Agency contact person: Andrew Stewart, andrew.stewart@wisconsin.com, 608-266-6876.

12. Place where comments are to be submitted and deadline for submission:
Public hearings have been scheduled for:

Date and Time Location

June 7, 2010, Monday Natural Resources State Office Building

at 3:00 PM Room GO09
101 S. Webster Street
Madison, WI

June 8, 2010, Tuesday Havenswoods - Auditorium

at 2:00 PM 6141 N Hopkins
Milwaukee, WI

June 9, 2010, Wednesday Northcentral Technical College

2:30 PM Main Building, Room E101
1000 West Campus Drive
Wausau, WI

Comments of the proposed rule must be submitted on or before June 14, 2010. Written comments
may be submitted at the public hearings, by U.S. mail, fax, e-mail, or through the Internet, and will
have the same weight and effect asoral statements presented at the public hearing. Written
commentsand any questionson the proposed rulesshould be submitted to:

Andrew Stewart

Department of Natural Resources
Bureau of Air Management

PO Box 7921

Madison WI 53707

Phone: (608) 266-6876

Fax: (608) 267-0560

E-mail: andrew.stewart@wisconsin.gov

Internet: Use the Administrative Rules System Web site accessible through the link provided on the
Proposed Air Pollution Control Rules Calendar at http://dnr.wi.gov/air/rules/calendar.htm ..

SECTION 1. NR 410.03 (intro.) and (1) (a) (intro.) and 1. to 4. are amended to read:


mailto:andrew.stewart@wisconsin.com
http://dnr.wi.gov/air/rules/calendar.htm

NR 410.03 (intro.) Any person required under s. 285.60, Stats., to obtain a construction permit
for a direct source shall pay an application fee which isthe sum of the basic fee under sub. (1) and
any additional feesunder sub. (2). Any person requesting revision of a direct source construction
permit shall pay the basic fee in sub. &5 (1)(ae). Any person required to obtain a determination
of exemption from the department shall pay the basic fee in sub. (1) (b). Any person requesting a
waiver to commence construction under s. 285.60 (5m), Stats., ors. NR 406.03 (2) shall pay the
basic fee in sub. (1) (bom). Any person required under s. 285.60, Stats., to obtain a construction
permit for an indirect source or a determination of an exemption under s. NR 411.04 for an indirect

source shall pay the appropriate fee under sub. (3).

(1) (@) (intro.) Each person iss4+ed—a submitting an application for an individual construction

permit for a direct source shall pay the following applicable basic fee: in thisparagraph and shall

submit a $7.500 initial fee with the application. The initial fee shall be subtracted from the final

amount required under this section and may not be refunded, except as provided in this paragraph.

If the department determinesthat a permit isnot required, the individual permit application shall

be treated asan application or request under par. (b), and the appropriate fee under par. (b)

charged. In the event that an applicant choosesto apply for coverage under either a general or

registration construction permit, the individual permit application shall be treated asan application

or request under par. (am) or (as) and the appropriate fee under par. (am) or (as) shall be charged.

The applicable basic fees are asfollows:

1. $2,300 $3.000 if the application isnot reviewed under ch. NR 405 or 408, and the
application isfor a new facility or for an emissions unit to be located at a minor source.

2. $4-400 $7,500, for a modification not defined asmajorin s. NR 405.02 (21) or 408.02 (20),
when the application isfor an emissions unit to be located at a major source asdefined in s. NR

407.02 (4).

3. $8,000 $12,000, for a major modification asdefined in s. NR 405.02 (21) or 408.02 (20),



unless and the emissionsunit isa major stationary source asdefined in s. NR 405.02 (22) or a major

source asdefined in s. NR 408.02 (21).

4, $12.000 $16.000, for a major stationary source asdefined in s. NR 405.02 (22) or a major

source asdefined in s. NR 408.02 (21).

SECTION 2. NR410.03 (1) (&) 5. including the Note, 6., and 7. are renumbered NR 410.03 (1) (ae),

(am) (intro.), and (as) (intro.) respectively, and asrenumbered are amended to read:

NR 410.03 (1) (ae) $1-100.for Each person requesting a revision of a construction permit

rt shall pay a fee of $1.,500 which

shall be submitted with the request, unlessthe only reason for the revision isto make the source

eligible for a registration operation permit.

(am) (intro.) $2:300 Each person applying for coverage under a general construction permit

issued toapart70 for a source under s. NR 406.16- shall pay one of the following feesas

appropriate, and shall submit the fee with the application for coverage:

(as) (intro.) $4,100 Each person applying for coverage under a registration construction permit

issued toapart70 for a source unders. NR 406.17- shall pay one of the following feesas

appropriate, and shall submit the fee with the application for coverage:

SECTION 3. NR410.03 (1) (a) 8. to 10. are amended to read:

NR 410.03 (1) (a) 8. $10;150 $12,000, per air contaminant regulated under a plant-wide
applicability limitation, when establishing a plant-wide applicability limitation under s. NR 406.035
(2).

9. $4.850 $6.000 for the increase of a plant-wide applicability limitation under s. NR 405.18

(11) or 408.11 (11).



10. $4.850 $6,000 for the distribution of allowable limitsupon expiration of a plant-wide

applicability limitation under s. NR 406.035 (2).

SECTION 4. NR410.03 (am) 1. and 2. and (as) 1. and 2. are created to read:
NR 410.03 (am) 1. $3,000 if the source isa part 70 source.
2. $1,500 if the source isa non-part 70 source.
(@s) 1. $1,500 if the source isa part 70 source.

2. $1,000 if the source isa non-part 70 source.

SECTION 5. NR 410.03 (1) (b) (intro.) and 1. to 4. are renumbered to be NR 410.03 (1) (b) 1. (intro.)

and a. to d. respectively, and asrenumbered are amended to read:

NR 410.03 (1) (b) 1. (intro.) Each person submitting an application for exemption or otherwise

requesting a determination of exemption under ch. NR 406 shall pay the following applicable fee

which shall be submitted with the application or request:

a. $800 $1.250, for a determination of exemption under s. NR 406.04 (1) (i).

b. $1,100 $1.500 for a determination of exemption under s. NR 406.04 (1f) for a modification

to a stationary source which isregulated by a plant-wide applicability limitation, except that if a

detailed air quality modeling analysis of the projected air guality impact iscompleted, the fee shall

be $2.400.

c. $4,400 $5.500 for a determination of exemption under s. NR 406.04 (1k), except that if a

detailed air guality modeling analysis of the projected air guality impact iscompleted, the fee shall

be $6,500.

determination-of exemptionunders NR 406-04-(1f) or (1k)- $500 for a determination of exemption




under s. NR 406.04 not included in subd. 1. a. to c.

SECTION 6. NR 410.03 (1) (bm) isamended to read:

NR 410.03 (1) (bm) Any person requesting a waiver of construction permit requirementsunder
s. 285.60 (5m), Stats., ors. NR 406.03 (2) shall submit under s. 285.69 (1d), Stats., a $300 $500 fee

with the request. The fee isnon-refundable.

SECTION 7. NR 410.03(1) (d) isrepealed.

SECTION 8. NR 410.03 (1) (e) isamended to read:

NR 410.03 (1) (e) When a construction permit application isreceived for a source where the
basic emissionsunit, which isnot a portable source, isto be installed at one specified facility and, in
the same application, a request isalso made to issue construction permitsto allow installation of the
same basic emissionsunit at other facilities at different locations and all the facilities for which
construction permits are requested are under common ownership or control, the permit applicant
shall pay the basic fee specified in par. (a) plusthe additional feesin sub. (2). The fee for each
additional construction permit at different locations shall be $400 $1.000 each, plusthe feesin sub.
(2) except when the action specified in sub. (2) has been completed for one location and a separate
action as set forth in sub. (2) isnot required for each additional permit at each different location.
When an action covered under sub. (2) must be completed for applications at more than one

location, the fee in sub. (2) shall be charged for each time the action iscompleted.

SECTION 9. NR 410.03(1) (f) isrenumbered to be NR 410.03 (1) (b) 2. and asrenumbered is

amended to read:



NR 410.03 (1) (b) 2. Any person submitting a claim for a construction permit exemption under

s. NR 406.04 (1q) shall pay a fee of $800 $1,250 which shall be submitted with the claim.

SECTION 10. NR 410.03 (2) and (4) are amended to read:

NR 410.03 (2) ADDITIONAL DIRECT SOURCE FEES. Each person issued-a submitting an

application for an individual construction permit for a direct source shall pay all the following

additional feeswhich apply:

(a) $400 $800 per basic emissionsunit if review and analysisof 2 or more basic emissions
unitsisrequired.

(b) $1350 $2.500, if an analysis of alternativesunder s. NR 408.08 (2) isrequired.

(c) $3:350 $5.000, if an emission offset under ch. NR 408 or the determination of a net
emissionsincrease under ch. NR 405 isrequired.

(d) $2700 $4.500, for each case—by-case determination of maximum achievable control
technology (MACT), best available control technology (BACT) or lowest achievable emission rate
(LAER). Thisdoesnot apply to BACT or LAER determinationsmade under ch. NR 445,

(e) $700 $1.000, for a minor source or minor modification to a major source whose projected
air quality impact requires a detailed air quality modeling analysis.

(f) $3,200 $4.500, for any source, other than a minor source or minor modification to a major
source, whose projected air quality impact requiresa detailed air quality modeling analysis.

(g) $650 $1,000, if the source issubject to an emission limitation under chs. NR 446 to 469,
or if the permit establishesan emission limit for a hazardous air contaminant listed in Table A, B or
C of s. NR 445.07.

(h) If the construction permit requiresemission testing, $1,350 $2,500 for the first air

contaminant tested and $950 $1,250 for each additional air contaminant tested up to a maximum



of $4:200 $6.000. If the department later findsthat some or all of the testsare not required, the
corresponding fees shall be refunded.

(i) $1;050 $1.500, if an environmental assessment under ch. NR 150 isrequired.

() $950 $1.500, if a public hearing isheld at the request of the applicant or the applicant’s
agent.

(k) $400 $600 for each basic emissionsunit at a source which requiresan emission limit
determination under s. NR 424.03 (2) (c).

(L) $1.350, $2.000 for each case-by-case determination of best available control technology
(BACT) or lowest achievable emission rate (LAER) required under ch. NR 445. If the department
makes a single BACT or LAER determination addressing the control of multiple air contaminants,
the source shall be billed for only one BACT or LAER determination under this paragraph.

(m) $2:150 $3.500, if specific permit conditionslimiting the potential to emit are required to
make the source a minor source or to make the modification a minor modification.

(n) $2;650 $3.500, for a medical waste incinerator requiring review of a needs and siting
analysisunder s. 285.63 (10), Stats.

(o) If the applicant requests, in writing, that the permit be issued in a shorter time interval than
the time interval allowed under s. 285.61, Stats., and the department isable to comply with the
request:

1. $2,650 $5.000, for an application not subject to review under ch. NR 405 or 408 if the
permit isissued within 50 days of receipt of a complete application.

2. $4,000 $7.500, for an application reviewed under ch. NR 405 or 408 if the permitisissued
within 60 days of receipt of a complete application.

3. $2,650 $4.000, for an application reviewed under ch. NR 405 or 408 if the permit isissued

within 61 to 90 days of receipt of a complete application.



(4) PAYMENT. The department shall bill the applicant for the construction permit application

fee when thepermit a final decision isissued or upon a determination that no further action will be

taken on the application. For a determination of no further action, fees shall be based on the

amount due with the application plusan amount for work completed under subs. (1) to (3). except

that the fee for a small business, asdefined in s277.114, Stats., shall only be the initial amount due

with the application. The balance due for the application fee shall be paid within 30 days of the

date of the billing statement.

SECTION 11. EFFECTIVE DATE. Thisrule shall take effect on the first day of the month following

publication in the Wisconsin administrative register as provided in s. 227.22 (2) (intro.), Stats.

SECTION 12. BOARD ADOPTION. Thisrule was approved and adopted by the State of Wisconsin

Natural Resources Board on

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By
Matthew J. Frank, Secretary

(SEAL)

10



