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(6) Except as provided in subsection (7), any corporation which has
been computing its inventory for Wisconsin income tax purposes
in accordance with section 472 of the United States internal revenue
code and which has been authorized or directed by the United States
commissioner of internal revenue to change its method of inventory
valuation for federal income tax purposes shall also change its
method of inventory valuation for Wisconsin income tax purposes.
To correlate its Wisconsin basis with the federal basis, the opening
inventory for the income year in which the change is made shall be
reported on the basis previously accepted and approved whereas the
closing inventory shall be on the new method of valuation, No adjust-
ment is to be made to the closing inventory of the preceding taxable
year, Notice of the change in method shall be filed with the return
on which it is effective and shall be supported by a copy of the
authorization or order to change inventory method for federal income
tax purposes.

(7) Any corporation which has been authorized or directed by the
United States Commissioner of Internal Revenue to treat the cutting
of timber as a sale or exchange of timber for purposes of computing
its federal income tax liability and has included in its inventory for
federal income tax purposes, the excess of the fair market value of
such timber over the adjusted basis thereof, may exclude from its
inventory, for Wisconsin income tax purposes, the excess of the
fair market value of such timber over the adjusted basis thereof, or
may, with the consent of the Wisconsin department of taxation, in-
clude such excess in its inventory for Wisconsin income tax purposes
subject to such conditiong as said department may prescribe.

History: 1-2-56; am, (2) and (6), and cr, (7), Register, March, 1960,
II\\IIO' 15213: efrtr. i——%—-gg; am, intro, par.,, (6) and (7), Register, March, 1966,
o, , eft. 4-1-66.

DETERMINATION OF INCOME FROM MULTISTATE
OPERATIONS

Tax 2.839 Apportionment method. (Section 71.07 (2), Wis, Stats.)
(1) For the reporting of income for the purposes of franchise or in-
come taxation in the calendar year 1973, or corresponding fiscal years,
and for calendar and fiscal years thereafter, the factors used in the
apportionment method for all businesses except “financial organiza-
tions” and “public utilities” as defined in Section 71.07 (2) (d), Wis.
Stats., are the property factor, the payroll factor and the sales factor,
Property, payroll or sales related to the production of nonapportion-
able income under Section 71.07 (1), Wis. Stats., shall not be included
in either the numerator or the denominator of any of the apportion-
ment factors.

(2) In order to use the apportionment method the taxpayer must
have income from business activity subject to taxation by this state
and at least one other state or foreign country. Income from business
activity includes only business (apportionable) income, As used in this
rule a taxpayer is subject to taxation or taxable in a state or foreign
country if the state or foreign country has jurisdiction to impose an
income tax or a franchise tax measured by net income,

(3) (a) Property factor; numerator; denominator. The numerator
of the property factor shall include the average value of the real and
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14 WISCONSIN ADMINISTRATIVE CODE

tangible personal property owned or rented by the taxpayer in this
state and used by the taxpayer in the production of business (appor-
tionable) income during the tax period. The denominator shall include
the average value of all of such property located everywhere. Prop-
erty in transit on the date or dates for determining the average value
shall be considered to be at the destination for purposes of the prop-
erty factor. The value of mobile or movable property such as con-
struction equipment, trucks or leased electronic equipment which is
located within and without this state during the tax period shall be
determined for purposes of the numerator of the factor on the basis
of a ratio of time used within the state to total time used during the
tax period. However, an automobile assigned to a traveling employe
shall be included in the numerator of the factor if the employe’s
compensation is assigned to this state under the payroll factor.

(b) Property factor; owned property. Property owned by the tax-
payer is valued at its original cost. As a general rule “original cost”
is deemed to be the basis of the property for federal income tax pur-
poses (prior to any federal adjustments) at the time of acquisition
by the taxpayer and adjusted by subsequent capital additions or
improvements thereto and partial disposition thereof, by reason of
sale, exchange, abandonment, ete. If original cost of property is
unascertainable, the property is included in the factor at its fair
market value as of the date of acquisition by the taxpayer, Inven-
tories shall be included in the factor in accordance with the valuation
method used for Wiscongin income or franchise tax purposes. Prop-
erty acquired by gift or inheritance shall be included in the factor at
its bagis for federal income tax purposes

(¢) Property factor; rented property. Property rented by the tax-
payer is valued at 8 times the net annual rvental determined as at
arm’s length, Net annual rental is the annual rental paid by the
taxpayer less any annual rental received by the taxpayer from
sub-rentals. In exceptional cases this may result in a negative value
or clearly inaccurate valuation. In those instances any other method
which will properly reflect the value may be required by the depart-
ment or may be requested by the taxpayer, but in no case shall the
net annual rental be less than an amount which bears the same ratio
to the total annual rental paid by the taxpayer as the value of the
part of the property used by the taxpayer bears to the total value
of the same rental property. The “annual rental” is the amount paid
as rental for the property for a 12 month period. Where property is
rented for less than a 12 month period, the net rvent paid for the
actual period of rental shall constitute the “annual rental” for the
tax period. However, where a taxpayer has rented property for a
term of 12 or more months and the current tax period covers a period
of less than 12 months due, for example, to a reorganization or change
of accounting period, the net rent paid for the short tax period shall
be annualized. If the rental term is for less than 12 months, the rent
shall be adjusted accordingly. Annual rent is the actual sum of money
or other consideration payable, directly or indirectly, by the taxpayer
or for its benefit for the use of the property, and includes: 1, Any
amount payable for the use of real or tangible personal property,
or any part thereof, whether designated as a fixed sum of money or
as a percentage of sales, profits or otherwise;
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2. Any amount payable as additional rent or in lieu of rents, such
as interest, taxes, insurance, repairs or any other items which are
required to be paid by the terms of the lease or other arrangement,
but does not include amounts paid as service charges, such as utili-
ties, janitor services, ete. If a payment includes rent and other
charges unsegregated, the amount of rent shall bhe determined by
making a reasonable allocation between the rent and the other items.
“Annual rental” does not include incidental day-to-day expenses such
as hotel or motel accommodations, daily rental of automobiles, etc.

(d) Property factor; leasehold improvements, Leasehold improve-
ments shall, for the purposes of the property factor, be treated as
property owned by the taxpayer regardless of whether the taxpayer
is entitled to remove the improvements or the improvements revert
to the lessor upon expiration of the lease, The original cost of lease-
hold improvements shall be included in the factor.

(e) Property factor; construction in progress. Property or equip-
ment under construction during the tax period (except inventoriable
goods in process) shall be excluded from the factor until such prop-
erty is actually used by the taxpayer in the regular course of his
trade or business, If the property is partially used by the taxpayer
in the regular course of his trade or business while under construe-
tion, the value of the property to the extent used shall be included
in the property factor.

(f) Property factor; averaging property values, As a general rule
the “average value” of property shall he determined by averaging
the values at the beginning and ending of the tax period, but the
department of revenue may require or allow the averaging of monthly
values during the tax period if reasonably required to properly reflect
the average value of the taxpayer’s property. Averaging by monthly
values will generally be applied if substantial fluctuations in the
values of the property exist during the tax period, or where property
is acquired after the beginning of the tax period or disposed of before
the end of the tax period.

(4) PAYROLL FACTOR; WHAT IS COMPENSATION. The term “compen-
sation” includes wages, salaries, commissions and any other form
of remuneration paid to employees for personal services, Compen-
sation includes the value of board, rent, housing, lodging, and other
benefits or services furnished to employees by the taxpayer in return
for personal services, provided that such amounts constitute income
to the recipient under the federal internal revenue code. In the case
of employees not subject to the federal internal revenue code, e.g.,
those employed in foreign countries, the determination of whether
such benefits or services would constitute income to the employes
shall be made as though such employes were subject to the federal
internal revenue code, Compensation includes deductible management
or service fees paid to a related corporation as consideration for the
performance of personal services, and the situs of such fees is in this
state if such services are performed in this state. The recipient of
such fees shall not include the compensation paid to its employes
with respect to such personal services in either the numerator or
denominator of its payroll factor, Except for such management or
service fees, payments made to an independent contractor or any
other person not properly classifiable as an employe are excluded.
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16 WISCONSIN ADMINISTRATIVE CODE

(5) (a) Sales factor; sales made in general business operations.
1. For the purposes of the sales factor, the term “sales” means gen-
erally all gross receipts derived by a taxpayer from transactions and
activities in the course of its regular trade or business operations
which produce business (apportionable) income.

2. In the case of a taxpayer whose business activity consists of
manufacturing and selling or purchasing and reselling goods or
products, “sales” includes all gross receipts from the sales of such
goods or products (or other property of a kind which would properly
be included in the inventory of the taxpayer if on hand at the close
of the taxable year) held by the taxpayer primarily for sale to
customers in the ordinary course of its trade or business, Gross re-
ceipts for this purpose means gross sales, less returns and allowances,
and includes all interest income, service charges, carrying charges,
or time-price differential charges incidental to such sales, Federal
and state excise taxes (including sales taxes) shall be included as
part of such receipts if such taxes are passed on to the buyer or
included as part of the selling price of the product.

(b) Sales factor; sales made in other types of business activity.
As applied to a taxpayer engaged in business activity other than or
in addition to the manufacturing and selling or purchasing and re-
selling of property, “sales’” includes the gross receipts from the tax-
payer’s business activity.

1. If the business activity consists of providing services, such as
the operation of an advertising agency or the performance of equip-
ment service contracts or the performance of research and develop-
ment contracts, “sales” includes the gross receipts from the
performance of such sgervices including fees, commissions and gimilar
items.

2, If the business activity consists of performing cost plus fixed
fee contracts, such as the operation of a government-owned plant for
a fee, gross receipts includes the taxpayer’s reimbursed cost plus
the fee,

3. If the business activity is the venting of real or tangible per-
sonal property, “sales” includes the gross receipts from the rental,
lease, or licensing the use of the property.

4, If the business activity is the sale, assignment, or licensing of
intangible personal property such as patents and copyrights, “sales”
includes the gross receipts therefrom,

(¢) Sales factor; what sales of tangible personal property are in
this state. 1, Gross receipts from the sales of tangible personal prop-
erty (except sales to the United States Government: see Tax 2.39
(5) (d)) are in this state if the property is delivered or shipped to
a purchaser within this state regardless of the f.0.b. point or other
conditions of sale, or if the property is shipped from an office, store,
warehouse, factory, or other place of storage in this state and the
taxpayer is not taxable in the state of destination.

2. Property shall be deemed to be delivered or shipped to a pur-
chaser within this state if the recipient is in this state, even though
the property is ordered from outside this state,

8, Property is delivered or shipped to a purchaser within this state
if the shipment terminates in this state, even though the property is
subsequently transferred by the purchaser to another state.
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4. The term “purchaser within this state” shall include a recipient
other than the purchaser if the taxpayer, at the designation of the
purchaser, delivers to or has the property shipped to such a recipient
within this state.

5. When property being shipped by a seller from the state of origin
to a consignee in another state is diverted while enroute to a pur-
chaser in this state, or the designee of a purchaser who is in this
state, the sale is in this state.

6. If the taxpayer is not taxable in the state of destination for
lack of sufficient nexus or by operation of Public Law 86-272, 15
U.S8.C.A., Section 381-385, the sale is attributed to this state if the
property is shipped from an office, store, warehouse, factory, or other
place of storage in this state,

7. If a taxpayer whose salesman operates from an office located in
this state makes a sale to a purchaser in another state in which the
taxpayer is not taxable and the property is shipped directly by a
third party to the purchasers, the following rules apply:

a. If the taxpayer is taxable in the state from which the third
party ships the property, then the sale is in such state.

b. If the taxpayer is not taxable in the state from which the prop-
erty is shipped, then the sale is in this state,

(d) Sales factor; sales to the United States Government. Gross
receipts from the sales of tangible personal property to the United
States Government, including its agencies and instrumentalities, are
in this state if the property is shipped from an office, store, ware-
house, factory, or other place of storage in this state, For the pur-
poses of this regulation, only sales for which the United States
Government makes direct payment to the seller pursuant to the terms
of its contract constitute sales to the United States Government.
Thus, sales by a subcontractor to the prime contractor, the party to
the contract with the United States Government, do not constitute
sales to the United States Government,

(e) Sales factor; numerator, The numerator of the sales factor
will include the gross receipts from sales which are attributable to
this state, and includes all interest income, service charges, carrying
charges, or time-price differential charges incidental to such sales
regardless of the place where the accounting records are maintained
or the location of the contract or other evidence of indebtedness.

(£) Sales factor; numerator; sales other than sales of tangible
personal property. 1. In General: Section 71.07 (2) (¢) 3, Wis.
Stats., contains provisions for including gross receipts from transac-
tions other than sales of tangible personal property in the numerator
of the sales factor.

2. Under this section gross receipts are attributed to this state if
the income producing activity which gave rise to the receipts is per-
formed wholly within this state. If the income producing activity is
performed within and without this state such receipts are attributed
to this state in accordance with Subdivision 5 of this paragraph.

8. Income producing activity; defined. The term “income producing
activity” means the act or acts directly engaged in by the taxpayer
for the ultimate purpose of obtaining gains or profit. Such activity
does not include activities performed on behalf of a taxpayer, such as
those conducted on its behalf by an independent contractor, Accord-
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ingly, the income producing activity includes but is not limited to
the following:

a. The rendering of personal services by employees or the utiliza-
tion of tangible and intangible property by the taxpayer in perform-
ing a service.

b. The sale, rental, leasing, or licensing the use of or other use
of real property.

c. The rental, leasing, licensing the use of or other use of tangible
personal property.

d. The sale, licensing the use of or other use of intangible personal
property such as patents, copyrights, trademarks, trade names, ete.

4. Costs of performance; defined., The term “costs of performance”
means direct costs determined in a manner consistent with generally
accepted accounting principles and in accordance with accepted con-
ditions or practices in the trade or business of the taxpayer.

5, Application. a. Receipts from sales, other than sales of tangible
personal property. are in this state if the income producing activity
is performed wholly within this state or a greatev nroportion of the
income producing activity is performed in this state than in any other
state, based on costs of performance,

b. The following are special rules for determining when receipts
from the income producing activities deseribed below are in this
state:

(i) 'Gross receipts from the sales, lease, rental or other use of real
proverty are in this state if the real property is located in this state.

(il) Gross receipts from the rvental, lease, licensing the use of or
other use of tangible personal property shall be assigned to this state
if the property is within this state during the entire period of vental,
lease, license or other use. If the property is within and without this
state during such period, gross receipts attributable to this state
shall be based upon the ratio which the time the property was used
in this state bears to the total time the property was used every-
where during such period.

(ii1) Gross receipts from the performance of personal services ave
in thig state if: such services are performed in this state; or the
services are performed both in and outside this state and a greater
proportion of the services are performed in this state than in any
other state, based on costs of performance,

c. The provisions of sections (5) (b) 2 and (5) (f) herein shall
also apnly to sales, other than sales of tangible personal property,
to the United States Government,

(6) “BUSINESS (APPORTIONABLE) INCOME” DEFINED, “Business (ap-
portionable) income” is income arising from transactions and activity
in the regular course of the taxpayer’s trade ov business and includes
income from tangible and intangible property if the acquisition,
management, and disposition of the property constitute integral parts
of the taxpayer’s regular trade or business operations.

(7) “STATE” DEFINED., “State” means any state of the TUnited
States, the District of Columbia, the Commonwealth of Puerto Rico,
and any territory or possession of the United States.

History: Cr. Register, August, 1973, No. 212, eff, 9-1-73.

Tax 2.40 Nonapportionable income, (Section 71.07 (1) and (2), Wis,
Stats.) (1) For the calendar year 1973, or corresponding fiscal years,
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and for calendar and fiscal years thereafter, expenses related to
nonapportionable income must be deducted therefrom to determine
the net nonapportionable income. Directly related expenses must be
deducted in full, whereas expenses related to both business income
and nonapportionable income shall be prorated in a manner which
fairly distributes the deduction between such incomes.

(2) For all businesses which apportion their income to Wisconsin,
other than “financial organizations” and “public utilities” as defined
in Section 71.07 (2) (d), Wis. Stats., nonapportionable dividends
and interest received which follow the residence of the recipient shall
first be reduced by deductible dividends received, and the balance
shall be limited to the amount by which total apportionable and
nonapportionable interest and non-deductible dividends received ex-
ceeds the sum of the expenses related thereto and deductible interest
paid, If the latter sum exceeds such total interest and non-deductible
dividends received, no deduction from total net income can be made
for nonapportionable interest and dividends received. In no event
can dividends and interest received which follow the residence of the
recipient exceed the total amount of such nonapportionable interest
and dividends received.

(3) For “financial organizations” (except insurance companies)
and “public utilities” as defined in Section 71.07 (2) (d), Wis. Stats.,
dividends and interest received which follow the residence of the
recipient must be reduced by related expenses and deductible divi-
dends received., Interest paid and deductible is deemed to be related
expense in an amount determined by multiplying the total of such
interest paid by a fraction, the numerator of which is the average
tax basis of the intangible property producing, or capable of pro-
ducing, such income and the denominator of which is the depreciated
average tax basis of the total property owned and used in the pro-
duction of all income during the year. This paragraph shall also
apply to all other businesses not covered by (2) above.

(4) Total nonapportionable income or loss and Wisconsin non-
apportionable income or loss must be adjusted for federal income
taxes if federal income taxes are deductible in determining total
company net income,

(5) The total net income or loss of the business must be adjusted
to eliminate all of the net nonapportionable income or loss to deter-
mine the apportionable income or loss to which the apportionment
percentage is applied. The resulting income or loss apportioned to
Wisconsin must then be adjusted to include the Wisconsin net non-
apportionable income or loss.

History: Cr, Register, August, 1973, No. 212, eff, 9-1-73.

Tax 2.41 Separate accounting method. (Section 71.07 (2), Wis.
Stats.) (1) When the separate accounting method is used, separate
records must be kept of sales, cost of sales and expenses for the
Wisconsin business as distinet from the remainder of the business.
Overhead items of income and expense must then be allocated to the
business within and without Wisconsin upon a basis or combination
of bases justified by the facts and conditions. For example: The
ratio of Wisconsin sales to total sales usually represents a satisfac-
tory basis for a merchandising business, while the ratio of direct
cost of material and labor in Wisconsin to the total gives a more
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accurate result for a construction business. Federal income taxes are
based upon income and should, therefore, be allocated to Wisconsin
business on the basis of income, Federal income taxes are deductible
only on the cash basis, and the allocation to Wiscongin business for
any year, therefore, must be based upon the ratio of income within
Wisconsin to the total income of the year on which the federal income
taxes are assessed, even though that ratio differs from the ratio of
the year in which the taxes are actually paid.

(a) The relationship of the general overhead items to Wisconsin
operations will determine whether the home office income and expense
should be allocated to the Wisconsin business. Such overhead items
as officers’ salaries, office salaries, office rent and sundry office ex-
penses should ordinarily be included in the allocation,

(2) Rentals received from real estate held purely for investment
purposes and not used in the operation of the business are not sub-
ject to allocation. All expenses connected with the interest, dividends
and rentals realized from investments such as the above are not sub-
ject to allocation but must be applied against the investment income.
The taxability of the net investment income depends upon the situs
of the investment property or the residence of the recipient,

Hlistory: 1-2-56; am. Reglister, February, 1958, No, 26, eff. 3-1-58.

Tax 2.42 Apportionment method. (Section 71.07 (2), Wis. Stats.)
Any person engaged in business within and without the state must
report by the statutory apportionment method when the business of
such person within the state is an integral part of a unitary business,
unless the department of taxation expressly permits reporting on a
different basis. The factors used in the apportionment method are as
follows:

(1) Tangible property includes land, buildings, machinery and
equipment, inventories and other tangible personal property actually
owned and used in producing apportionable income. Tangible property
which is used in producing nonapportionable or nontaxable income
cannot be included in the property factor. The value at which tangible
property should be included in the apportionment factor is the average
of the beginning and close of year values on a comparable basis
within and without the state. If the average at the beginning and
end of the year does not fairly represent the average of the property
owned during the year, the average may be obtained by dividing the
sum of the monthly balances by 12.

(2) The cost of manufacturing, collecting, assembling or processing
within Wisconsin must be determined in all cages in the same manner
and under the same rules as the cost for the entire business within
and without Wisconsin is determined, When a product is partially
completed outside of the state and then shipped into the state for
further processing or completion, only the labor and manufacturing
expense incurred from the time that the product is brought into the
state becomes a part of the cost within Wisconsin, and the total
material used in manufacturing both within and without the state
shall be allocated on some equitable basis such as the ratio of direct
labor and manufacturing expense within Wisconsin to the total
thereof, Unless inconsistent with the best accounting practice in the
trade or business, amounts realized on the sale of scrap produced in
the manufacturing process shall be treated as a recovery of, and in
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reduction of, cost of manufacturing, for purposes of the cost of
manufacturing factor,

(8) Sales are made in Wisconsin if made through or by offices,
agencies or branches located within the state, regardless of the loca-
tion of the purchaser, Sales made by a foreign corporation to cus-
tomers in Wisconsin through the medium of solicitors or traveling
salesmen are not Wisconsin sales unless such salesmen are identified
with offices, agencies or branches located within Wisconsin, Sales
made by a sales office in Wisconsin to customers located outside of
Wisconsin are Wisconsin sales for purposes of apportionment. Goods
sold through a sales office in Wisconsin may be shipped direct from
a factory located outside the state to a customer located outside the
state and still be Wisconsin sales. Goods sold through a sales office
located outside of the state without the intervention of any Wisconsin
office, branch or agency but shipped from a factory located in Wis-
consin to a Wisconsin customer are not Wisconsin sales. As used in
section 71.07 (2) (c), Wis, Stats., and in this regulation, the term
“gales” shall extend to and include by-product sales, but shall not
include scrap sales treated as a reduction of cost of manufacturing
pursuant to subsection (2) hereof,

(4) This rule is superseded by Wis. Adm, Code section Tax 2.39
with respect to the reporting of income for the purposes of franchise
or income taxation in the calendar year 1973, or corresponding fiscal
years, and for calendar and fiscal years thereafter.

History: 1-2-56; am, (2) and (38), Register, January, 1968, No. 145,
eff, 2-1-68; cr, (45 Register, August, 1973, NG, 212, eff, 9-1- 3

Tax 2.43 Nonapportionable income, (Section 71.07 (2), Wis, Stats.)
(1) The expenges related to nonapportionable income must be de-
ducted therefrom to determine the net nonapportionable income. In
the case of dividends and interest received which follows the residence
of the recipient, only the excess of the amounts received over the sum
of interest paid and dividends deducted plus other related expenses
can be considered as nonapportionable income, If the interest paid,
deductible dividends received and related expenses exceed the total
interest and dividends received, no deduction from total net income
can be made for nonapportionable interest and dividends. All of the
nonapportionable income must be deducted from the total net income
of the business to determine the apportionable income to which the
apportionment percentage is applied. Any nonapportionable income
attributable to Wisconsin must be added to the apportionable income
allocated to Wisconsin to determine the total Wisconsin net income.

(2) This rule is superseded by Wis. Adm. Code section Tax 2.40
with respect to the reporting of income for the purposes of franchise
or income taxation in the calendar year 1978, or corresponding fiscal
years, and for calendar and fiscal years thereafter,

Historyx 1-2-66; r. (1) (a), Register, August, 1960 No. 56, eff, 8~1-60;
(2), Register, August 1973 No, 212 off, 9—1-73

Tax 2.44 Permission to change basis of allocation, (Section 71.07
(2) Wis. Stats.) Except when income must be reported on the appor-
tionment basis, permission to make a change either from separate
accounting to apportionment, or vice versa, must be obtained in writ-
ing from the commissioner of taxation upon written application setting
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forth in detail the reasons why the desired change will more clearly

reflect the taxpayer’s Wisconsin income, Such application must be

filed before the end of the income year for which the change is desired.
History: 1-2—-56, am. Register, September, 1964, No, 105, eff. 10-1-64.

Tax 2.45 Apportionment in special cases, (Section 71.07 (5), Wis.
Stats.) When the business of any person, other than a “financial
organization” or “public utility,” as defined in section 71.07 (2) (d),
Wis. Stats., within Wisconsin is an integral part of a unitary busi-
ness conducted within and without Wisconsin, but because of unusual
or unique circumstances the portion of the income of such person
derived from business transacted in Wisconsin cannot bhe ascertained
with reasonable certainty by use of the apportionment formula pro-
vided in section 71.07 (2), Wis. Stats., (or by separate accounting
in view of the unitary nature of the business), the department will
substitute in the place of some or all of the statutory apportionment
factors such other factor or factors as will reasonably apportion to
Wisconsin the business income properly assignable to Wisconsin, In
any case in which an apportionment of business income is made
pursuant to this regulation, the taxpayer, at the time of the assess-
ment, will be apprised of the factors used in the formula adopted.

History: Cr. Register, December, 1956, No, 12, eff. 1-1-57; am, Regis-
ter, August, 1973, No. 212, eff, 9-1-73,

Tax 2.46 Apportionment of business income of interstate air car-
riers. (Section 71.07 (2) (e), Wis. Stats.) The apportionable income of
an interstate air carrier doing business in Wisconsin shall be appor-
tioned to Wisconsin on the basis of the ratio obtained by taking the
arithmetical average of the following 3 ratios: (1) The ratio which the
aircraft arrivals and departures within this state scheduled by such
carrier during the calendar or fiscal year bears to the total aircraft
arrivals and departures within and without this state scheduled by
such carrier during the same period; provided that in the case of
nonscheduled operations all arrivals and departures shall be substi-
tuted for scheduled arrivals and departures; (2) The ratio which the
revenue tons handled by such carrier at airports within this state
during the calendar or fiscal year bears to the total revenue tons han-
dled at airports within and without this state during the same pe-
riod; (8) The ratio which such air carrier’s originating revenue within
this state for the calendar or fiscal year bears to the total originating
revenue within and without this state for the same period.

History: Cr. Register, December, 1956, No, 12, eff, 1-1-57; am, (intro.),
Register, August, 1973, No, 212, eff. 9-1-73,

Tax 2.47 Apportionment of net business income of interstate motor
carriers of property, (1) (Section 71.07 (2) (e), Wis, Stats.) The ap-
portionable income of an interstate motor carrier of property, doing
business in Wisconsin, shall be apportioned to Wisconsin, on the
basis of the arithmetical average of the following 2 ratios:

(a) The ratio of the gross receipts from carriage of property
first acquired for carriage in Wisconsin to the total gross receipts
from carriage of property everywhere;

(b) The ratio of ton miles of carriage in Wisconsin to ton miles
of carriage everywhere,
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(2) Whenever gross receipts’ data is not available, the department
may authorize or direct substitution of a similar factor (e.g. gross
tonnage) and whenever ton mile data is not available the depart-
ment may similarly authorize substitution of a similar factor (e.g.
revenue miles).

(8) For purposes of this regulation a “ton mile” reflects the move-
ment of one ton of freight for the distance of one mile.

(4) This regulation shall not apply to mercantile or manufacturing
businesses which engage in some interstate hauling as an incident
of such mercantile or manufacturing businesses.

(5) This regulation shall apply with respect to the determination
of income tax or franchise tax liability for any income year open
to assessment or refund on the effective date hereof.

History: Cr, Register, April, 1966, No. 124, eff, 56—-1-66; am. (intro.),
Register, August, 1973, No. 212, eff, 9-1-73.

Tax 2.48 Apportionment of net business incomes of interstate pipe-
line companies, (Section 71.07 (2) (e), Wis, Stats.) (1) With respect
to the imposition of the Wisconsin income or franchise tax on or meas-
ured by income of the calendar year 1969, or corresponding fiscal
year, and thereafter, the apportionable income of a pipeline company
operating within and without Wisconsin shall be apportioned to
Wisconsin on the basis of the arithmetical average of the follow-
ing 3 ratios:

(a) The ratio of tangible property owned, and used by the tax-
payer in Wisconsin to produce apportionable income, to the total of
such property owned and used by him to produce apportionable
income everywhere, The amount of such property for purposes of
both the numerator and denominator shall be Wisconsin income tax
net cost. In any case in which the property factor is distorted by
reason of the taxpayer depreciating property in Wisconsin by a
method different from that used to depreciate property outside Wis-
consin, or in any case in which Wisconsin income tax net cost can-
not be ascertained, the department may authorize or direct such
other method of determining the property fraction as will produce
an equitable result,

(b) The ratio of traffic units (e.g, barrel miles, cubic foot miles
or other appropriate measure of product movement) in Wisconsin
to the total of such units everywhere.

(¢) The ratio of the total compensation paid to employes located
in this state to the total compensation paid to employes located
everywhere. An employe shall be deemed located in Wisconsin if his
services are performed entirely within Wisconsin, or if services
performed without the state are incidental to services within Wis-
consin, or if some of the service is performed in Wisconsin and the
base of operations is in Wisconsin, or if there is no base of opera-
tions and the place from which the service is directed and controlled
is in Wisconsin, or if the base of operations or place from which the
service is directed or controlled is not in any state in which some
part of the service is performed, but the individual’s residence is in
this state. Compensation paid to retired employes shall be excluded
from both the numerator and the denominator.

(2) In any case in which the company has no employes or in which
the department determines that employes are not a substantial income
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producing factor, it may order or permit the elimination of the com-
pensation factor and the use of the arithmetical average of the other
2 factors to arrive at the Wisconsin apportionment percentage,

 History: Cr. Register, November, 1969, No, 167, eff. 12-1-69; am.
(intro.), Register, August, 1973, No, 212, eff, 9-1-73.

Tax 2.49 Apportionment of net business incomes of interstate fi-
nance companies, (Section 71.07 (2) (e), Wis., Stats.) (1) For the
calendar year 1978, or corresponding fiscal years, and thereafter, the
business (apportionable) income of a finance company engaged in
business within and without Wisconsin shall be apportioned to Wis-
consin on the basis of the arithmetical average of the following 2
ratios:

(a) The ratio of gross receipts in Wisconsin to the total gross
receipts everywhere, “Gross receipts” includes all business income
associated with the lending of money in the normal course of business
such as interest, discounts, finance charges or fees and service charges
or fees. Gains from sales of assets, charges to a related corporation
for personal services of employes and miscellaneous income are not
includable in “gross receipts” for the purpose of computing this
factor. “Gross receipts” will be assigned as income to this state if
the transaction producing the income was principally negotiated in
thig state.

(b) The ratio of the total compensation paid to employes located
in this state to the total compensation paid to employes loecated
everywhere, determined in accordance with the provisionsg of section
71.07 (2) (b), Wis. Stats,, and Wis, Adm. Code section Tax 2.39 (2).
“Compensation paid to employes” includes deductible management
or service fees paid to a related corporation directly or indirectly
for the performance of personal services, and the situs of such fees
is in this state if such services are performed in this state. The
recipient of such fees shall not include the compensation paid to its
employes with respect to such personal services in either the numera-
tor or denominator of its payroll factor.

(2) If the leasing of tangible personal property represents a sub-
stantial source of business (apportionable) income, in addition to
the “gross receipts” described in subsection (1) (a), the department
may authorize or direct the use of any other method to effect an
equitable apportionment of the taxpayer’s income,

(8) The term ‘“‘finance company” means any “financial organiza-
tion” defined in section 71.07 (2) (d), Wis, Stats., except any type
of insurance company.

History: Cr. Register, August, 1973, No. 212, eff, 9-1-73.

Tax 250 Apportionment of net business income of interstate public
utilities, (Section 71.07 (2) (e), Wis. Stats.) (1) For the calendar year
1978, or corresponding fiscal years, and for calendar and fiscal years
thereafter, except as provided in subsection (2) helow, the business
income of “public utilities”, as defined in section 71.07 (2) (d) 2,
Wis, Stats., operating within and without Wisconsin, shall be appor-
tioned to Wisconsin on the basis of the ratio obtained by taking the
arvithmetical average of the 8 ratios provided in subsections 71.07
(2) (a), (b) and (c), Wis, Stats., and Wis, Adm, Code section Tax
2.89.
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(2) The apportionable income of interstate air carriers, interstate
motor carriers and interstate pipeline companies shall be appor-
tioned to Wisconsin as provided in Wis, Adm. Code sections Tax
2.46, Tax 2.47 and Tax 2.48, respectively.

History: Cr, Register, August, 1973, No. 212, eff, 9-1-73.

GROSS INCOME

Tax 2.51 Rent received by corporations from Wisconsin real estate.
(Section 71.08 (1) (b), Wis. Stats.) Rentals must be included in the
gross income when they accrue or are actually received by the tax-
payer, depending upon the method of accounting used in reporting
income. Rentals which have not actually been received in cash will be
treated as received if available to or subject to the disposal of the
landlord,

Tax 2.53 Stock dividends and stock rights received by corporations.
(1) If a shareholder receives stock or stock rights as a distribution
on stock previously held and under section 71.305, Wis, Stats., such
distribution is not includable in gross income then, except as provided
in section 71.807 (2), Wis, Stats., the basis of the stock with respect
to which the distribution was made shall be allocated between the
old and new stocks or rights in proportion to the fair market values
of each on the date of distribution. If a shareholder receives stock or
stock rights as a distribution on stock previously held and under sec-
tion 713056 (1), Wis, Stats., a part of the distribution is not includable
in gross income (except as provided in 71.307 (2), Wis. Stats.), the
basis of the stock with respect to which the distribution is made shall
be allocated between the old and new stocks or rights in proportion
to the fair market values of each on the date of distribution without
regard to the fair market value of any part of such distribution which
is includable in gross income pursuant to section 71.805 (2), Wis.
Stats. The date of distribution in each case shall be the date the stock
or the rights are actually distributed to the stockholder and not the
record date. The general rule will apply with respect to stock rights
only if such rights are exercised or sold.

(a) Ewzception. The basis of rights to buy stock which are ex-
cluded from gross income under section 71.8305 (1) Wis, Stats., shall
be zero if the fair market value of such rights on the date of distri-
bution is less than 15% of the fair market value of the old stock
on that date, unless the shareholder elects to allocate part of the
basis of the old stock to the rights, The election shall be made by a
shareholder with respect to all the rights received by him in a par-
ticular distribution in respect of all the stock of the same class owned
by him in the issuing corporation at the time of such distribution.
Such election to allocate basis to rights shall be in the form of a state-
ment attached to the shareholder’s return for the year in which the
rights are received. Such statement shall disclose the number of
shares of the old stock by the shareholder on the date of distribution,
the basis of such shares, and the fair market value of the old shares
and of the rights on the date of distribution. This election, once
made, shall be irrevocable with respect to the rights for which the
election was made, Any shareholder making such an election shall
retain a copy of the election and of the return with which it was
filed, in order to substantiate the use of an allocated basis upon a
subsequent disposition of the stock acquired by exercise,

Register, August, 1973, No. 212




18h WISCONSIN ADMINISTRATIVE CODE

Tax 2.56 Insurance proceeds received by corporations. (Section
71.03 (1) (d), Wis, Stats.) (1) Generally, interest on insurance pro-
ceeds paid to policy owners or beneficiaries is taxable income,

(a) Under an interest option clause under which all the principal
proceeds are retained and interest paid thereon periodically, the inter-
est is taxable income,

(b) Under an income option under which the principal proceeds
and interest thereon are paid in periodical instalments to the policy
owner, the interest so paid is taxable income.

(¢) When, under the same option, payments are made to the bene-
ficiary (the option having been selected by the beneficiary), the
interest so paid is taxable income,

(d) When, under the same option, payments are made to the
beneficiary (the option having been designated by the insured), the
instalment payments are made under the insurance contract, and no
part of the payment is taxable income.

History: 1-2-56, r, (1), (3) (b), (3) (¢) and (3) (d) and renum. (2) to
bf% fll)1 6aemfl (3) (a) to be (1) (d), Register, March, 1966, No. 123,
eff, 4-1-686.
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