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CERTIFICATE

STATE OF WISCONSIN )

DEPT. OF HEALTH AND SOCIAL SERVICES)
TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETINGS:

I, Donald E. Percy, Secretary of the Department of Health and
Social Services and custodian of the official records of said department
do hereby certify that the annexed rules relating to assessment and
evaluation, security classification and sentence computation in adult
correctional institutions were duly approved and adopted by this department
on June 11, 1979.
| I further certify that said copy has been compared by me
with the original on file in this department ana that ﬁhe same is a true

copy thereof, and of the whole of such original.

IN TESTIMONY WHEREOF, I have hereunto
set my hand and affixed the official
seal of the department at the State
Office Byilding in the City of Madison,
this Z/ day of June A.D. 1979.

1979

s (O

DONALD E. PERCY, SEGREDARY
DEPARTMENT OF HEALTH AND SOCTAL SERVICES

Seal:



ORDER OF THE DEPARTMENT OF HEALTH AND SOCIAL SERVICES REPEALING, RECREATING
AND AMENDING RULES

Pursuant to authority vested in the Department of Health and Social Services
by section 227.014(2), Wis. Stats., and section 140.05(17), Wis. Stats.,

the Department of Health and Social Services hereby repeals, recreates and
amends rules as follows:

Chapter HSS 302 of the WISCONSIN ADMINTSTRATIVE CODE is created to read:



Administrative Rules
HSS 302

Relating to Assessment and Evaluation,
Security Classification and
Sentence Computation in Adult

Correctional Institutions

Department of Health and Social Services June 11, 1979
Division of Corrections



Department of Health and Social Services
Division of Correctionms

Assessment and Evaluation

H58 302,01 Applicability of A&E Process.

(1) Every convicted offender sentenced or committed to a correctional
institution shall participate in an orientation program, receive a
security clasgification and assignment to an institution and be
offered a vocational, job, school or program assignment (hereinafter
"program assignment'), consistent with existing resources, as

gpecified in this chapter.

(2) This initial process for orientation, security classification and
program assignment shall be called "the assessment and evaluation
process" (hereinafter "A&E"). In this chapter the term "convicted
offender" includes a person sentenced to a correctional institution,
a person committed to the department under <%, 975, Stat., and
transferred to a correctional institution and a person assigned to a
correctional imstitution after the revocation of probation,

discretionary parole or mandatory release.

Note: HSS 302.01.

HSS 302.01 requires that each newly arrived resident at a correctional

institution participate in the A&E process. The rule applies to all correctional
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residents except those who have recently been evaluated in the A&E process.
(Those individuals undergo a similar review through the program review
procedure. See HSS 302,17-302.18). If an offender is sentenced or committed
to an institution which does not have an established A&E Program, the offender
usually will be transferred to an institution which has one, to complete A&T.,

Those who are not so transferred will have undergone A&E in the community.

Most of the residents who go through the A&E process have been sentenced
recently under the criminal code. A few ave people committed to the department
of health and social services under the Sex Crimes Act whe have been transferred

to a correctional institution. (Wis. Stat., s. 975.08(1).)

Others required to go through A&E are people whose parole, mandatory release, or
probation was revoked. Because there is sometimes a substantial change in the
needs of these people since their status was last reviewed, it is required

that they go through the A&E process. The elements of the A&E process are

fully described in the rules which follow.

For helpful discussions of the elements of the classification process, see

American Correctional Association, Manual of Correctional Standards

(Third ed., 1966); National Advisory Commission on Criminal Justice Standards

and Goals, Corrections (1973); Krantz, et. al. Model Rules and Regulatiouns on

Prisoners' Rights And Responsibilities (1973) (hereinafter "Klantz, et. al.

Model Rules."); American Bar Association; Tentative Draft of Standards

Relating to the Legal Status of Prisoners (1977); (hereinafter "American Bar

Association); Commission on Accreditation For Corrections, Manual of
Standards for Adult Correctiomal Institutions (1977) (hereinafter "ACA

Acereditation Standards").




HSS 302.02 Purposes of A&E.

The purposes of A&E shall be the following:

(1)

(2)

(3)

(4)

(5)

(6)

com ensiv me esident's social backgroun
A comprehensive assessmeut of a resident's s 1 backg d,

sentence structure, academic and vocational achievements;

A long~term and short-term evaluation of the academic, vocational,

medical, social, treatment and security needs of a resident;

An orientation to the program resources of the division of

corrections;

The motivation of the offender to become constructively involved

in the correctional process;

The social reintegration of the offender through the formulation
of an individualized plan to aid the newly confined resident

to utilize resources effectively, to develop socially acceptable
life goals and to permit the division to make efficient use of

available resources; and

The protection of the public through planning for appropriate

correctional treatment and supervision.

Note: HSS 302.02.

Among the objectives of the correctional system are protection of the public

through appropriate correctional supervision and the reassimilation of the
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offender into the community. These require an assessment of the offender's
needs and objectives, assignment to an appropriate institution and program,
motivation of the offender, and periodic review of the offender's progress.
The A&E process is the initial effort to orient, classify and assign offenders

in the Wisconsin correctional system. Its purposes are stated in HSS 302.02,

The American Correctional Association said the following about classification,

a significant part of A&RE,

Classification . . . contributes to a smoothly, efficiently 6perated
correctional program by the pooling of all relevant information con-
cerning the offender, by devising a program for the individual based
upon that information, and by keeping that program realistically in
line with the individual's requirements. It furnishes an orderly
method to the institution administrator by which the varied needs

and requirements of each inmate may be followed through from
commitment to discharge. Through ité diagnostic and coordinating
functions, classification not only contributes to the objective of re-
habili;ation, but also to custody, discipline, work assignments, officer
and inmate morale and the effective use of training opportunities.
Through the data it develops, it assists in long-range planning and
development, both in the correctional system as a whole and in the

individual institutions. Handbook on Classification in Correctional

Institutions, American Correctional Association, New York, 1947, p. 10.

At present, A&E consists of a review of pertinent records, extensive
individual conferences with the resident, a medical examination, psychological

testing, testing for vocational aptitude and interest, and group conferences
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designed to provide the resident with information about the resources and
requirements of the correctional system. A&E is conducted by specialized
staff wembers who report to the bureau of institutions except at Fox Lake
and Taycheedall where regular staff are utilized. These rules permit transferring
residents from institutions which do not have established A&E programs to

institutions which do., HSS 302.14(3).

If the A&E process is centralized in the Wisconsin system, it is likely that
specialized staff will conduct A&E for all residents, No effort is made to
identify the particular tests to be administered, since it is thought that

this is best left to correctional staff and because resources are not available

to permit uniform testing at all institutions. This rule and other rules in

this chapter substantially fulfills the requirement of ACA Accreditation

Standards 4356.
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HSS 302.03 Duration of A&E Process,

(1) A&E shall be completed not more than 6 weeks after the arrival
of the offender at the institution to which the offender has

been sentenced or assigned,

(2) 1In unusual circumstances, the director of A&E (hereinafter

"director”) may delay the starting time of the A&E Process,

Note: HSS 302.03.

Typically, the A&E process takes four weeks. Six weeks is set as the limit
on the process to insure that it is done in a timely fashion, and to take
into account that delay in the process is sometimes inevitable., While

the appropriate duration of A&E has seldom been addrassad by scholars or
professional groups, thirty days is thought to be appropriate. See, e.g.,

American Bar Association, supra, Standard 3.5., ACA Accreditation Standards 4364,

Subsection (2) gives the authority to delay the starting time of the ASE
process. "Unusual circumstances” may include a resident being committed

to a mental health institution; when a work stoppage by employees makes the
usual functioning of the institution impossible; or when a disturbance,

emergency or natural disaster requires a suspension of normal routine.
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HSS 302.04 Restricted Movement During A&E Process.

(1) During A&E, a resident may be separated from the general resident
population until the institution physician is sa;isfied that the
resident 1s not suffering from a communicable disease or the
director is satisfied that the person need not be separated for

the resident's safety.

(2) The director and the security director or their designees may
avaluate residents upon their arrival at the institution and
recommend to the superintendent that individuals be separated
from the general population and each other and have their movement
restricted for the duration of A&R., The superintendent may order
such residents separated and their movement restricted if he or
she believes that it ié necessary for the safety and security of

the individual resident or of the institution.
(3) 1f a resident is separated from ihe general resident population
pursuant to this section, he or she shall be notified of the reasons

in writing.

Note: HSS 302.04.

HSS 302,04(1) provides that residents in the A&E process may be separated from
the general population. The rule is designed to prevent the spread of
communicable diseases, and to protect the particularly vulnerable, Given

the large numbers of people who enter institutions, it is important to insure
that any who pose a threat to the health of others because they are carriers

of disease be isolated until the danger is over.
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The second reason for separation set out in HSS 302.04(1) may not be so
apparent., Most newly convicted offenders sentenced to prison go to a maximum
security institution. There, they may live among people who are stronger

and more sophisticated. Such people may victimize the weak and unsophisticated.
It is important for the authority to exist to separate the new arrivals,

until they can be transferred to institutions that can take their needs into
account, Such separation is not punitive and is not intended to include the
loss of any privileges. For a general discussion of the importance of such
segregation, see Krantz, et. al. Model Rules, supra at 82-85. See also,

ACA Accreditation Standards 4360.

Subsection (2) gives the A&E director and security director the authority

to screen residents at the beginning of A&E. It is intended that the authority
in this rule be exercised only if A&E is centralized at one institution. The
superintendent may order separation and restriction on movement based on

the recommendation of the A&E director and security director. The resources
are not presently available to do such screening. However, if the A&E process
is centralized at one institution, it will be desirable to systematically screen
resideats at the beginning of A&E. This is so because of the large numbers

of residents who will be in the A&E process at one time and because these
people will have varying security needs. This subsection will permit adequate
supervision of those who require it, while not unnecessarily restricting

those who can move about more freely. It is not intended that the privileges
of any residents be suspended by this rule, nor that decisions made for the
duration of A&E be determinative of the security classification and program
assignment made at the end of A&E., Rather, the purpose of HSS 302.04(2) is

to permit systematic initial screening to insure that the A&E process is

conducted in a secure manner.
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HSS 302,05 Orientation During A&E Process.

(1) The purposes of orientation are:

(

(a)

(b)

(e)

(d)

To initiate the correctional process in a constructive and

positive manner;

To comnunicate to residents the objectives of the correctional
process, the successful reintegration of the offender into

the community, and the protection of the public;

To communicate to residents the commitment of the whole
correctional staff to the achievement of these correctional
objectives and of their desire to help residents achieve

them and other appropriate life goals; and

To motivate residents to involve themselves in the correctional

process constructively.

Orientation shall include oral information communicated to the

resident which:

(a)

(b)

Describes all institutional programs available o r'he

rasident in the correctional system;

Describes all available institutions within the correctional

system;
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(d)

(e)

(£

(g)

(h)

(k)
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Identifies the criteria used in -assigning a secdrity
classification to a resident and the criteria and eligibility

requirements for offering a program assignment to a resident;
Explains the parole eligibility date, projected mandatory
release date and projected discharge date for a person
sentenced to a correctional institution in Wisconsin;

Explains the procedure and criteria for parole release;

Explains the procedure and criteria for entering the mutual

agreement program;

Explains the procedure for review of assignment to an

institution and program, and of the security classification;
Describes the resources and activities available to residents;
Describes the legal services available to residents;

Informs the resident of the right to have a court review

of the propriety of their confinement and how the right

can be exercised; and

Explains rules of resident conduct and procedures and

other rules the resident is required to observe in the

institution to which he or she has been sentenced.
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Note: HSS 302,05,

HSS 302.05 and 302.06 indicate the minimal requirements for orientation of

new residents.

The purposes of orientation are stated in subsection (1). A resident's first

weeks in a correctional institution can be critical in forming attitudes and

in motivating residents.

The American Correctional Association has indicated:

No time may be more important to the prisoner in determining

his later attitudes and patterns of behavior than when he enters
the institution. Few prisoners bring with them any reality-based
understanding of the correctional program or any real hope of
profiting from this experience. Most have erroneous preconceptions
gained from other prisoners while in jail awaiting trial and

commitment « « ¢ o o

American Correctional Association,
Manual of Correctional Standards

(Third ed. 1966), p. 435.

It is essential that orientation and A&E begin the correctional process in

a positive manner. This means that residents must be acquainted with appropriate
correctional and personal objectives; they must understand the desire of the
staff to help achieve them; and they must be motivated to become involved in

the correctional process constructively. These purposes, of course, caanot
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be achieved in a short period of time. Rather it takes demonstrated commitment
to them that changes attitudes and motivates offenders. Orientation is the

appropriate place to begin to achieve these goals.

For a resident to make the most beneficial use of the corrections system, he
or she must know the opportunities and institutions in the system. The
resident cannot be meaningfully involved in A&E or classification unless

this information is available, along with the criteria used in classification,
Subsections 302.05(2)(a),(b),(c) and (g) provide for communication of this

information to residents,

Subsectlon (2)(d) requires an explanation of the dates to which residents
attach lmportance. While the actual dates for each resident are provided
pursuant to HSS 302.21(2), it is also important to explain how these dates

are determined to enable the resident to check them.

Subsections (2)(e) and (f) require that the parole and MAP criteria and
procedure be explained. Residents are quite naturally interested in release
and often have miscounceptions about the process and criteria. An explanation

is helpful in clarifying these matters,

SﬁbSections (2)(h) and (i) are designed to provide information about available
resources in the system. Again, utilization requires information. Legal
services are singled out because residents are often quite concerned about
their availability. It is important if access to courts is to be effectuated,

that residents be aware of the assistance available to them.

No mention is made in the rule about available medical services. This is

because responsibility for medical and dental services for residents was placed
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in the division of health in the 1977 reorganization of the department of health
and social sevvices., It is anticipated that the availability of medical

services will be addressed in a departmeuntal rule.

Subsection (2)(j) provides that information about review of confinement be
available to residents, In Wisconsin, the defendent's trial attorney is

required to inform the client of what may be done to secures review of a conviction.
Typically, a court clerk will also read ;he information to the offender at

sentencing. Whitmore V. State, 56 Wis. 2d 706, 203 N, W. 2d 56 (1973).

Unfortunately, the information is often communicated when the individual is
preoccupied, having just been sentenced, or too hurriedly., To enable residents
to exercise thelr appellate rights, it is required that the necessary information

be given residents during orientation. See American Bar Assoclation, supra,

Standard 3.5.

At present, each resident 1s accorded the opportunity to be interviewed
individually by a law student under the supervision of a lawyer as part of the
Legal Assistance to Institutionalized Persons Program at the University of
Wisconsin Law School., This typically occurs during A&E. At these inter-
views, residents are provided with information about possible legal concerns
in an informal interview that is conducive to identifying thelr problems and
answering any questions they may have about any legal concern. A dialogue
between law student and the resident is effective because it provides the
resident and student lawyer with an opportunity in an informal setting to
identify matters that may interfere with adjustment to the institution and
with ultimate reassimilétion into the community. This satisfies ;he require-

ments of HSS 302,05(2)(i) and (j). See Krantz, et, al.,, Model Rules, at 88-89,.
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Information about legal services is most helpful when it is accompanied by
the offer of legal assistance, as is presently the case. Providing
information and services at an early stage in the resident's confinement is
an integral part of the A&FE process. It also is designed to partially

satisfy the requirements of Bounds V. Smith, 430 U.S. 817 (1977).

This rule provides for substantial compliance with ACA Accreditation Standards

4362-4363.,
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HSS 302,06 Orientation iun Writing During A&E Process.

(1) Fach resident shall receive a copy of the rules of resident conduct
that the resident is required to observe at the institution to

which the person has been sentenced,

(2) There shall be available for inspection by each resident during
A&E and thereafter written materials containing all the information
requlred to be communicated to the resident during orientation,
as specified in section HSS 302,05, the rules of the division of

corrections, and any available institutional handbooks.

Note: HSS 302.06.

HSS 302.06 provides that the information required to be provided in HSS 302,05
should be available in writing. A meaningful orientation process must include
information communicated orally and in writing. Oral communicationvpermits

informal question and answer periods and also communicates to those who cannot
read. It permits elaboration and provides an opportunity to stress particular

points,

On the other hand, many residents because of the shock they experience upon
confinement, are not attentive to oral presentation. Or, they may, upon
reflection, desire to clarify points made at an oral orientation session.
Therefore, it is desirable to have information available in writing. This is
in substantial conformity with the Model Rules prepared by Krantz, et. al.,

supra.
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The rules of conduct are to be provided in writing. HSS 302.06(l). Other
institution rules are provided to residents, in the manner specified in

HSS 302.07.
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HSS 302,07 Orientation For Handicapped Individuals During A&E Process.

Handicapped resldents shall be provided with an orientation program
that communicates the information specified in HSS 302.05, in accordance

with their particular needs.

Note: HSS 302.07.

HSS 302,07 is written to lnsure that handicapped residents receive adequate
orientation 1n the correctional system. Rather than attempt to identify all
the possible handicaps people in the correctional system may have, the
requirement is stated in a broad fashion to insure that all needs are met.
For example, the needs of the developmentally disabled may be different from
the needs of the blind. The rule requires that orientation be individualized

in accordance with these different disabilities.
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HSS 302.08 Orientation Upon Transfer.

(1) When a resident is transferred from one institution to another, the
resident shall receive orientation at the institution to which

transfer is made. This orientation shall include:

(a) An oral or written description of all programs available at the

institution; and

(b) A copy of the rules of conduct the resident is required to

observe.

(2) There shall be available for inspection by each resident a written

description of the programs available at the institution.

Note: HSS 302.08.

Many residents are transferred at the end of A&E and at other times. HSS
302,08 provides that residents who are transferred are informed of the programs
and rules at the institution to which they go. Many institutions provide

more extensive orientation programs. Those provided for in the rule are

the minimum that must be provided. The rule is not intended to discourage
more extensive orientation programs at institutions where resources permit.
Rules other than the rules of conduct are to be provided in accordance with

HSS 302.06,
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HSS 302.09 Recordad Ianformation.

Each institution shall have available for listening by residents
a recording of all rules of conduct which the resident is required
to observe in the institution. These recordings shall be in English

and Spaunish.

Note: HSS 302.09.

HSS 302.09 1s designed to make available to those who cannot read English the
rules of conduct in the institution. These residents may be unable to read
either because they are illiterate or because English is not theilr native
language. People in the latter group usually are Spanish speaking, and some
of these people have difficulty understanding English. To accommodate

their needs, there will be recordings in Spanish,

Attempts should also be made to meet the needs of residents who understand
naither English or Spanish, Recordings may not be the most effective way of
doing so, and institutions are given the flexibility to devise methods in

accordance with their resources and the needs of the residents.
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HSS 302.10 Orientation by Residents During A&E Process.

Orientation sessions may be conducted by residents, with the approval

of the director and the superintendent.

Note: HSS 302.10,

While A&E is conducted by correctional staff, residents sometimes conduct
orientation for resldent run programs. Alcoholics Anonymous is an example of

such a program, At some institutions, resident groups such as the Para—legal
Group, the Black Culture Group, the Latino Group and the members of the
Reintegration Advisory Program have been offered the opportunity to hold
orientation sessions., HSS 302,10 provides the A&E director and the superintendent
with the authority to permit resident involvement in orientation. The rules for

resident orientation are substaatially in accord with Krantz, et, al. Model

Rules and Regulations On Prisoners' Rights and Responsibilities (1973).
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HSS 302,11 Security Classifications.

The purposes of security classification program assignment and assignment

to an institution are:

(1) The treatment of the resident in accordance with individual needs,

and the resources of the division of corrections;

(2) The placement of the resident in a secure setting that provides

supervision in accordance with the resident's needs; and

(3) The social reintegration of the resident and the protection of

the public through appropriate treatment and supervision,

Note: HSS 302.11.

HSS 302.11 states the broad purposes of what is generally referred to as
"GClassification,” but which specifically is security classification and program

assignment.,

Classification gets to the very heart of the correctional process, because
it is the assignment of a security classification which dictates the degree
of supervision of particular residents and the assignment to programs designed

to educate, train and treat residents.
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It is through these means that the goals of social reintegration and protection

of the public are realized.

The security classification and program assignment are integrated decisions
in an integrated correctional system like Wisconsin's. While many programs
are available at more than one correctional imstitution, many are not., It is
necessary to have the appropriate security classification in order to reside
at particular institutions and be Involved in programs at those institutions.
A resident otherwise qualified for an appropriate program may not be able to
participate in it without the necessary security classification. Similarly,
a reslident with the appropriate security classification for a particular
institution must also be qualified and admitted to a program there, to be

transferred.

In these rules, neither treatment nor security 1s given priority. Rather,
recognition 1s given to the fact that both proper security classification and
program assignment are critical to the attalnment of correctional objectives.
It is through appropriate classification that the correctional objectives
of the social reintegration of the offender and the protection of the public

begin to be realized.

0f course, classification is only one step toward the realization of correctional
objectives. By itself, it does not provide treatment or security. Adequate
programs and a secure environment in which to conduct those programs are
essential to the realization of correctional objectives. A good classification
system is an empty promise without them. The rules relating to security and
programs which follow are designed to prescribe and regulate programs and

security.
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HSS 302.12 Security Classifications.

(1) There shall be 5 security classifications in the Wisconsin

correctional system which are:

(a) Maximum Security-Close.

Supervision. Residents in this classification require
the direct supervision of one or more cérrectional
officers while outside their cell, or they must be
locked in a cell, They may be required to reside in a

segregated building or area.

Movement Within Institution. Residents in this classification

must be accompanied by a correctional officer when
they move outside their cell, They may be required to

wear restraining devices while outside their cell,

Movement Outside Institution. Residents in this classification

must be accompanied by corvrectional officers andbmust
wear restraining devices when they are in transit
outside the institution, except that the superintendent
may permit travel outside without restraining devices
for medical reasons, upon the recommendation of the

institution physician,

Programs. Residents in this classification may participate

in any program which does not require them to leave
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their cell, may participate in limited exercise and in
therapy and may keep in their cells legal, educational,
religious and reading material, Resildents in this
classification may keep in their cells personal items

as specified in the rules of the division.

(b) Maximum Security-General.

1. Supervision. Residents in this classification require
the general supervision of correctional staff while

inside the institution.

2. Movement Within Institution. Movement of residents in

this classification within the institution is controlled
either by a pass system or by escort, They may move

individually or in groups.

3. Movement Outside Institution, Residents in this classifi-

cation must be accompanied by correctional employees
and must wear restraining devices when they are in
transit outside the institution, except that the
superintendent may permit travel without restraining
devices for medical reasons, upon the recommendation
of the institution physician, or if the superintendent
believes that the resident does not pose a danger to

himself or others or a risk of escape in the situation.

4, Programs, Residents in this classification may participate

in all general population activities and programs and
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may keep in their cells personal items as specified in

the rules of the division of corrections.

(¢) Medium Security.

Supervision. Residents in this classification require the
general supervision of a corrections employe and shall
be assigned only within the main security enclosure

of a maximum or medium security institution.,

Movement Within Imstltution. Residents in this classifi-

cation may move within the main security enclosure

without an escort or pass.

Movement Outside Institution. Residents in this classifi-

cation must be accompanied by correctional employees

and must wear restraining devices when in transit'
outside an institution, but the requirement of restraining
devices may be waived by the superintendent for medical
reasons upon the recommendation of the institution
physician or if the superintendent believes that the
resident does not pose a danger to self or others or

a risk of escape in the situation.

Programs. Residents in this classification may participate
in all general population activities and programs and
may keep in their cells or rooms personal items as

specified in the rules of the division of corrections.
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(d) Medium Qutside Security With Supervision.

1. Supervision. Residents in this classification may be
assigned work outside of the main security enclosure
of a maximum or medium security institution. When
assigned to an outside area, the resident must be

under the general supervision of a corrections employe.

2, Movement Within Institution., Residents in this classifi-

cation may move within the security enclosure without

an escort or pass,

3. Movement Outside Institution. Residents in this classifi~

cation must be accompanied by a corrections employe
when in transit outside the institution. Restraining

devices need not be required when in transit,

4, Programs. Residents in this classification may participate
in all general population activities and programs and
may keep in their cells or rooms personal items as

specified in the rules of the division of corrections.

(e) Minimum Security{

1. Supervision, Residents in this classification may be
assigned outside the security enclosure of a maximum
or medium institution or outside a minimum security
institution in the community under the general supervision

of a corrections employe.
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2. Movement Within Institution. Residents in this classifi-

cation may be permitted to move within designated areas
within the security eunclosure or within a minimum

security institution without an escort or pass.

3, Movement Outside Institution. Residents in this classifi-

cation who are also in the work and study release program
may move in transit under the general supervision of a
corrections employe. Other residents may ﬁove in transit
only under escort, Restraining devices may be used

only if the resident poses an immediate threat of

escape or threat to self or others or to the safety

and security of the institution.

4, Programs. Residents in this classification may participate
in all general population activities and programs and
may keep in their cells or rooms personal items as

specified in the rules of the division of corrections.

(2) Residents must be held at the level of custody at which they are
classified or at a more secure level. Residents may be held at a
level of custody more secure than the one at which they are
classified because of space or program limitations, or with their

consent,

Note: HSS 302.12.

HSS 302.12(1l) identifies the five security classifications used in Wisconsin

and the custody requirements for each one. The custody requirements are divided
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into fouf categories which are, for the most part, self-explanatory.
"Supervision” refers to the general aésignment of the resident. For Medium
Outside and Minimum Security residents, this assignment may be outside the
institution. Such an assignment 1s typically to a job or program. "Movement
Within Insiirtution” refers to the requirements when a resident moves from

one assigned place to another. "Movement Outside Institution” refers to the
transportation of a resident, This may be, for example, to another institution,
to court, or to an assignment in the community. "Programs” refers to the
activities a resident may participate in if a particular classification is

held.

The rules relating to the use of restraining devices reflect an inteation

to be flexible, while insuring that adequate security is maintained. Without
such flexibility, programs would be affected unnecessarily. For example, at

a medium security institution there are driver education classes. These
classes are adequately supervised by correctional staff at all times, including
while the class 1is off grounds. It would be impossible to have such a class

if restraining devices were required whille the residents were off grounds.

Likewise, residents 1n maximum security institutions sometimes attend church
and other activities off grounds. It is more conducive to positive participation
in such activities to provide adequate supervision by correctionali staff,

rather than by the use of restraining devices.

HSS 302.12(2) specifies that a resident may not be kept at a custody level

lower than the one to which he or she 1s assigned. 1In some instances, residents
reside at more secure institutions than their custody rating permits to take
advantage of particular programs or because of a shortage of space at less

secure institutions. This is permitted by HSS 302.12.
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HSS 302.13 1Institutional Security Classifications,.
No resident may be transferred to an institution unless the resident
has the security classification required for residence in that
institution as indicated below:
Correctional Institution ‘ Resident Security Classification
Maximum Medium Medium/ Minimum
(Close and Outside
General)
WISCONSIN STATE PRISON X X X X
WISCONSIN STATE REFORMATORY X X ¢ X
WISCONSIM CORRECTIONAL INSTITUTION X X X
T TTLE MORAINE CORRECTIONAL INSTITUTION X X X
TAYCHEEDAH CORRECTIONAL INSTITUTION (FEMALE) X X X X
WISCONSIN CORRECTIONAL CAMP SYSTEM X
WISCONSIN CORRECTIONAL INSTITUTION-OAKHILL X
WISCONSIN CORRECTIONAL INSTITUTION-DODGE X X X X
COMMUNITY CORRECTIONS CENTERS X
ATTP X
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Note: HSS 302.13.

HSS 302,13 identifies the security ratings for each correctional institutionm.
Residents may be assigned to a correctional institution only if they have the
rating marked by an "X" required for the particular ilanstitution. They may be
“held in the custody classification they possess, or a higher one, but may

not be in a lower one,

For example, no residents holding maximum security ratings may reside at the
Wisconsin Correctional Instltution at Fox Lake, Residents with medium,
medium-outside or minimum ratings may reside there. A resident with a

medium security rating who resides at Fox Lake must be kept in custody consistent
with that ratiog and may not be accorded freedom of a person with a reduced

security rating. Thus, the person could not be assigned to the camp system,

Residents in community services institutions like Shalom House in Green Bay
remain assigned to an institutlon under the direction of the bureau of

institutions. This rule does not affect that practice.
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HSS 302,14 Criteria for Security Classification,

The criteria for assigning a security classification shall include

only the following:

(1) The nature of the offense of which the resident was convicted.

Evaluation of the seriousmess of the offense may include consideration

of the following:

(a) Physical danger to anothetr by the offense;

(b) Harm done to another in the commission of the offense;

(e) Whether the offender exhibited physical aggressiveness

that exposed another to harm;

(d) Whether the crime was a crime against property;

{e) Mitigating factors.

(2) The criminal recovrd of the resident;

(3) The length of sentence being served;

(4) The motivation for the crime of which the resident was convicted;

{5} The resident's attitude toward the offense and sentence;

(6) T.: resident's vulnerability to physical assault by other residents;

W
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(8)

(9)

(10)

(11)

(12)

(13)

(14)
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The resident's prior record of adjustment in a correctional

setting, including any record of escape;

The length of time the resident has been in a particular

security classification and institution;

The medical needs of the resident, including the need for

physical or psychological treatment;
Time already served for the offense;

The reaction to the resident in the community where the offense

was committed, and where the institution is located;
The resident's conduct and adjustment in the general population;
The resident's performance in programs; and

Detainers filed with respect to the resident. A detainer
shall not by itself bar a resident from receiving a medium or
minimum security classification. 1If a detainer is to be

considered in giving a resldent a security classification:

(a) The registrar shall inform the resident and the resident's

social worker of the detainer;

(b) The registrar shall inform the authority which has filed
the detainer of the offense for which the resident is

confined and the resident's sentence;
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(c)

(a)

(£)

(g)
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The resident's social worker shall make reasonable efforts
to find out from the authority which has filed the detainer
the reasons for filing the detainer, the underlying facts
upon which the detainer is based, and the evidence of

those facts;

The resident's social worker shall make available, with
the resident's permission, to the authority which filed
the detainer any information useful in determining whether

the detainer should be maintained;

The resident's social worker shall inform the resident of all
information acquired and given pursuant to paragraphs

(b), (ec) and (4d);

The res dent shall be given the opportunity to place on file
and before anyone counsidering the detainer additional
facts or facts contrary to those acquired and placed on

fil-y

The extent to which the detainer is relied on and the
reasons for relying on it shall be given to the resident

in writing.

HSS 302.14 states tiie only criteria permitted in the assignment of security

classifications. While there is ample commentary about the desirability and

the process for classi ication, little has been written about the substantive
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criteria that should be used. Sirico, Prisoner Classification And Administrative

Decision Making, 1972 Texas L. Rev. 1229, Experience in Wisconsin teaches that

the criteria stated in Rule 302,14 are the only helpful ones. See ACA Accreditation

Standards 4377. While they are for the most part self-explanatory, some

elaboration on them is desirable.

HSS 302.14(1) makes the nature of the offense relevant and identifies factors
relevant to seriousness. These factors are not inclusive and others may be
relevant and should be considered in individual cases. It should also be noted
that the absence of the factors is relevant. So, for example, if an offense
posed no physical danger to another or if the offender did something to avoid

or diminish the physical danger to another, this should be considered.

Subsection (2) makes the offender's criminal record relevant., The issue of
what specifically may be considered as the offender's record is addressed in

another section of these rules.

The length of sentence is of importance in assigning é security classification,
as 1s the amount of time already served for the offense. These criteria are in
HSS 302.14(3) and (10). A resident who is close to release, either because

he has served close to the expiration of sentence or because of the duration

of sentence, may be less of an escape risk or may not need as close supervision

as an offender with a substantial period of confinement ahead of him or her,

On the other hand, the fact that an individual is serving a long sentence
does not necessarily mean that the person must remain in a maximum security
institution. Experience teaches, for example, that some people with life
sentences can appropriately reside in less than maximum security institutionms,

When this is consistent with security and program assignment, length of
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sentence should not bar assignment to such an institution and transfer among

such institutions.

The motivation for the crime and the resident’s attitude are also relevant.
If the resident's motivation was anger and he or she continues to be angry and
shows no remorse, that person may require closer supervision than a person
motivated by acute economic need who is sorry for having committed the offeunse,

Subsections (4) and (5) permit these factors to be taken into account.

Subsection (6) explicitly recognizes that physical assaults occur in

correctional institutions and that this is relevant to classification. Sometimes,
vulnerability may dictate close supervision for the resident's protection,

In other cases, minimum supervisinn will be necessary, because the resident

is not exposed to assaultive vesidents in such a setting.

Subsection (7) takes into account the fact that prior conduct is sometimes
an indicator of future conduct., While this is not always so, a resident's

prior record, particularly wiih respect to escape, is properly considered.

Subsection (8) recognizes thai the period of time in a particular security

setting and institution is relevant to security classification.

It may be necessary, in some cases, to observe people in a maximum security
setting before lowering their rating, although other factors suggest immediate
lowering of rating is possible. This might be true in a situwation in which
there is difficulty in deciding the appropriate classification and a short

trial period with the resident is desirable,
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On the other hand, if a resident has demounstrated err a long period of time that
he or she has no difficulty in a particular settiag, it may he desirable to
decrease the level of supervision or transfer the person to a different
institution., This enables the resident to accept more responsibility and to
avold the unnecessary boredom that may accompany confinement in the same place

for a long period of time.

In some cases, the medical needs of a resident greatly affect his or her
security rating. TFor example, some institutions are not staffed to administer
particular medication. It is necessary to keep an individual requizing such
medication where it can be properly administered. This is ﬁrovided for in

Subsection (9).

Subsection (11) makes community reaction a relevant criteria for security
classification. While this criterion is not often used, it is true that
community reaction to particular offenders sometimes must be considered.

For example, if there is hostility to an offender in a particular place

such that adjustment to a nearby institution would be made difficult, it may
not be desirable to place the individual in that institution. This adds

unnecessarily to the pressures on the resident.

Subsection (12) makes the resident's conduct in the institution relevant. A
resident who is aggressive or who is in constant disciplinary trouble may
thereby require close supervision. On the other hand, some residents have
difficulty in maximum security institutions where the environment is quite
structured, but have few problems in minimum security institutiomns, This

subsection permits these facts to be taken into account.
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Subsection (13) makes past program performance relevant. Past performance
is usually an indicator of the future. The correctional system is committed
to helping people improve. It is important to recognize that people can change

for the better.

Subsection (14) states that detainers are relevant to the security classification
decision. However, the rule states that detainers by themselves shall not
prevent a resident from receiving any particular security classification. This

is in conformity with Reddin V, Israel, 445 F. Supp. 1215 (1978) (E.D. Wis.

filed Sep. 21, 1978).

Detainers are particularly troublesome to residents and to correctional
officials because they make correctional planning difficult. It is not
generally understood that detainers frustrate residents as well as correctional
authorities, Detainers make program and pai>le planning difficult because

of the uncertainty they create. Correction: . authorities are reluctant

to use scarce resources in planning for a person's future, if the planning may

go for naught because a detaining authority takes custody upon parole release.

Understandably, residents are frustrated by tiis. It does not encourage them
to constructively involve themselves in programs that will help them upon
release, if the time and place of release is so uncertain. The uncertainty

may also have adverse psychological consequences for the resident,

Rarely is anyone, including the authority who filed the detainer, certain
about the disposition of whatever underlies the warrant. Indeed, detainers

are sometimes filed for non—criminal matters like non-support and, in criminal
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matters, without serious or informed consideration of whether fhe matter wlll be
pursued when the resident 1s available., Whether the authority which filed the
detainer eventually take custody of the resident may depend upon the sentence
being served, a fact the authority has no information about. For discussions

of the effects of detainers, see Dickey and Remington, Legal Assistance for

Institutionalized Persons — An Overlooked Need, 1976 So. I11l. L.R. 175, 184;

D. Wexler, The Law of Detainers (U.S. Department of Justice Monograph, 1973);

L. Abramson, Criminal Detainers (forthcoming publication by West Publishing Co.).

Subsection (14) requires several things before a detailner can be considered
in classification. It has several purposes: (1) to permit the corrections
staff to consider the alleged facts underlying the detainer; (2) to permit
the resident to know what those alleged facts are; (3) to permit tﬁe resident
to make known additional or contradictory faects; (4) to inform the authority
which filed the detainer as to the resident's offense and sentence and any
other relevant information so that a more informed decision as to whether

to maintain the detainer can be made; (5) to insure that the importance
attached to the detainer is made clear, This last point may enable a resident,
through the social worker or directly, to raise with the authority which
placed the detainer the desirability of maintaining it, in the light of its

effect,

While dealing with detainers effectively may require legal assistance, it is
importaunt for the division to inform the detaining authority of the continuing
effects of detainers. For this reason, the resident's social worker should be
kept informed about the detainer and is required to communicate with the
detaining authority about the detainer. HSS 302.14(14)(c) and (d). This

may encourage the exchange of information that will enhance the cotrectional

process.
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HSS 302.15 Program Assignment.

(1) Unless otherwiée specified in the rules of the division, every
resident is eligible for every job, school, vocational or other
program within the Wisconsin correctional system, provided the
resident has the security classification whirh permits traansfer to
the institution where the job, scheol vocational or other program
is available and may otherwisé be transferred to that institution

or commute to the institution where the program is available,

(2) Each resident shall be offered a program assignment, consistent

with available resources and security needs.

(3) Consistent with available resources, any resident may participate
in any program at the institution at which tle resident resides
or at any other institution, provided the re ident is otherwise
eligible for the program and is assigned to it in accordance

with the rules of the division.

Note: HSS 302,15.

HSS 302.15 states the general rule for eligibility for program assignments.
Residents are afforded the opportunity to participate n programs by this rule.
The work and study release program is an example of a p - ogram which has

special eligibility requirements, which are set out in a separate section.

Subsection (3) reflects a change in the policy of the division of correctlons.

Heretofore, residents, including women, could not partizipate in programs or
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A&E at men's institutions. Nor did men participate in programs at institﬁtions
other than the one's at which they reside. This is now permitted, if the
residents are otherwise qualified for the program and have the security
classification that permits daily commuting to other institutions. Such
programming is not likely to be extensive, given the cost involved. The rule

does reflect the effort to make more programs évailable to residents, particularly
women. Given the possible costs created by such changes, implementation of the

principle is likely to be incremented.
This rule does not permit co—educational institutions for residential purposes.

Implicit in subsection (2) is the goal of having sufficient resources so that

every resident can have the opportunity for a job or program. The rule
recognizes, however, that population pressures and particular security needs

may occasionally make this impossible,
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HSS 302.16 Criteria for Program Assignment.

The criteria for assigning a resident to a job, school, vocational

or other program shall include only the following:

(1) The medical needs of the resident, including any physical or
mental disabilities or behavioral disorders the resident may

suffer;

(2) The resident's:

(a) Aptitude;

(b) Motivation;

(¢) Present and potential vocational and educational neceds,

interests and ability;

(d) Institutional adjustnent;

(e) Past performance in programs;

(3) The physical vulnerability of the resident;

(4) Limitations on program participation due to population pressure;

(5) The needs of the institution; and

(6) The resident's security classificationm.

Note: HSS 302.16,

HSS 302.16 identifies the only criteria which may be used to ass’ n residents
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to job, school, vocational or other programs. There is little written about
the specific criteria appropriate for program assignment., Most commentators

simply suggest that some criteria are appropriate. See, e.g., ACA Accreditation

Standard 4377.

The medical needs of the resident may preclude particular assignments. For
example, a resident with particular physical disabilities may thereby be
precluded from a job requiring heavy physical labor. This is reflected in

subsection (1),

Subsection (2) reflects staff exéerience that a resident's needs, aptitude,
motivation and interests are important in classification. Indeed, they are
among the most important factors in program assigmmentc., It is desirable

that residents be involved in programs for which they have an interest and
aptitude. This raises performance and confidence. The subsection also
recognizes that people continue to develop and that future interests and
human potential ought also be considered. Subsection (2) also makes past
performance and general institutional adjustment relevant. Experience teaches
that these are important in evaluating a resident's potential for programs,

though they are by no means conclusive.

Subsection (3) recognizes that particular programs may be better suited for

the physically vulnerable than others. See the note to HSS 302.04.

Subsection (4) recognizes that the number of residents who might appropriately
be placed in particular programs may exceed the resources., In the note
to HSS 302.02, the importance of diagnosing a resident's needs was pointed out.,
Such diagnosis is meaningful only i1f the resources are available to neet

needs. See, Krantz, et. al., Model Rules And Regulations On Prisomers' Rights

and Responsibilities at 83,
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Subsection (5) states that institution needs may be considered in program
assignments. Correctional institutions are swmall communities with a significant
degree of interdependence. This sometimes requires that resideats be placed

in jobs for the good of the community. This should only be done if the job

is not detrimental to the individual. For example, an institutioun may need a
cook., To avoid transferring a person from a job that suits his or her needs,

it is usually desirable to place a person without a job or in an inappropriate

job or awaiting assignment in the cook position,

An effort should be made to avold placing a resident in a program that

is inconsistent with his or her needs. So, for example, it would be inapprepriate
to transfer a person with an appropriate program assignment in an institution near
his or her home to an institution that is far away simply because of that
institution's needs, Rather, institution needs should be a secondary factor

in program assignment and should be applied only when also consistent with tie

resident's needs,

Subsection (6) states that a resident's security classification is relevaat
to program assignment. This meauns only that a resident may not be assig-:ad t-
a program in an institution unless the resident has the requisite security

classification for the institution.
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HSS 302.17 Procedure for Program Assignment and Security Classification at

Conclusion of A&E Process at WCI-Waupun, WCI-Green Bay, and WCI-Taycheedah.

(1) With the advice éf the A&E committee, the director shall recommend
a security classification, assignment to a job, school, vocational
or other program and an assignment to an institution to the
classification chief at the end of the A&E process. The classification
chief shall decide the security, program assignment and assignment

to an institution for each resident.

(2) The director shall set the time for a review of the security
classification, program assignment and assignment to aun institution
for each resident, but the date shall be not more than 6 months

from the date of the initial classification and program assignment,

(3) Except at WCI-Taycheedah, the ASE committee shall be made up

of not less than 3 permanent members who shall include:

(a) The director or designee;
(b) A member of the parole board; and

(c) A member of the A&E. staff designated by the director.

(4) At WCI-Taycheedah, the A&E Committee shall be made up of not

less than 3 permanent members who shall include:

(a) The superintendent or a member of the treatment staff

designated by the superintendent;
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(b) A director designated by the classification chief; and

(¢) A member of the parole board.

(5) Before the director recommends a security classification,
assignment to an iunstitution, and program assignment for a
resident to the classification chief, the committee shall
interview the resident., At the interview, the committee shall
explain to the resident the criteria for the recommendations
and decisions and the specific facts under consideration. The
resident shall be afforded the opportunity to dispute these
facts and to indicate what the resident believes to be the
appropriate classification and assignment. The resident's
views, to the extent they differ from the director's, shall be

forwarded to the classification chief.

(6) The recommendation of the director and the reasons for it
shall be explained to the resident orally and in writing and

shall include the specific facts and criteria on which the recommendationsz

are made.

(7) The director and the resident shall be informed in writing to the
extent that the decision of the classification chief differs from
the recommendation of the director and the specific facts and

reasons for the classification chief's decision.

Note: HSS 302.17.

HSS 302.17 states the procedure and decision making authority for assignment to
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a job, vocational, educational or other program at the conclusion of the A&E
process. The authority of staff to classify and traansfer residents is broad.

Meachum V. Fano, 427 U.S. 215 (1976); Montayne V. Haymes, 427 U.S., 236 (1976).

Commentators agree that this process should have several esseatial elements
to iasure that the decisions are made in a fair, informed way. American

Correctional Association; Manual of Correctional Standards (1966); National

Advisory Commission On Criminal Justice Standards and Goals, Corrections (1973);

Krantz, et., al., Model Rules And Regulations On Prisoners Rights And

Responsibilities (1973); American Bar Association; Tentative Draft of

Standards Relating To The Legal Status of Prisomers (1977).

These elements are:

(1) A decision making process that involves staff who are most informed
about the resident. In Wisconsin, this includes the A&E committee

and director, as provided in HSS 302.17(1).

(2) Centralized decision making for the whole correctional system.

HSS 302.17(1).

(3) Notice of the criteria and facts relied on. This is provided by

48S 302.05 to 302.07, 302.12, aund 302.14.

(4) An opportunity for the resident to be heard on the issues being

addressed. HSS 302.17(5).,

(5) An explanation of the decision to the resident., This is provided
orally at the staffing and in writing in the A&E packet. HSS 302.17(5)

and (6).

182R/01-47
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(6) Timely monitoring of the decision. HSS 302.17(2).

There is one additional requirement of the Rule, that the A&E committee be
made up of permanent, designated members, HSS 302.17(3) and (4). It is
desirable to require that there be continuity in the decision making process
and that all staff be experienced in the process. This helps to avoid
arbitrariness and insures uniformity in decision making. Centralizing final
decision making authority in the classification chief is also helpful in

these respects.

Some commentators urge that the classification process should be an adversary
one, with a right of the inmate to call witnesses, call and cross—-examine

adverse witnesses and legal assistance. American Bar Association, supra,

Standard 3.5(9). It is certainly desirable that the resident be involved in
the classification process, for he or she may have essential information and
such involvement develops amenability to correctional treatment. It is also

important that the decisions be based on accurate facts.

The rule refleqts a conscious effort to design a fair decision making process
that provides to the resident notice of what is being considered, an opportunity
to be heard on the issue being decided and the decision with reasons for it.
This is the essence of "due process.'" Experience teaches that these are
important, but that an unduly adversary process is not in the best interests

of either the resident or the correctional system. An unnecessarily adversary
process can seriously detract from the correctional process which the rasideat
is just beginning and frustrate appropriate correctional goals, iucluding

successful reintegration of the offender into the community.
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The rule seeks to achieve these goals without relying on an adversary process
that might detract from the overall adjustment of the resident and unnecessarily
tax already scarce resources. It should be apparent from the rule that all
relevant information is welcome in the decision making process, from whatever

source.
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HSS. 302.18 Program Review.

(1) The security classification, assignment to an institution and

(2)

(3)

program assignment of each resident shall be reviewed by the

program review committee (hereinafter "PRC") not more than 6

months from the

The purposes of

(a) To provide

vocational,

last review of classification and assignment,

such review are:

systematic review of the resident's academic,

medical, social, treatment, and security needs

and progress;

(b) To momitor

during A&E

(¢) To provide

(d) To provide

needs; and

(e) To aid the

Such review may

the implementation and revision of plans developed

and previous PRC meetings;

supplemental or alternative program recommendations;

supplemental recommendations regarding security

resident's reintegration Lato society,

occur hefore the time designated for the review:

(a) At the designation of the PRC or at its own direction,

upon the recommendation of a staff member; or
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(b) At the request of the resident or a staff member, provided-
there is a significant change of circumstances relevant to
the classification or program assignment of the resident.
A request for early review by the resident shall be made
to the resident's social worker who shall forward it to

the PRC.
(4) Every correctional institution and camp shall have a PRC. Except
at the camps, the PRC shall consist of not less than 4 permaneat

members which shall include:

(a) A member of the security staff holding the rank of lieutenant

or higher, to be designated by the superintendent;

(b) The program review coordinator, to be designated by the

classification chief;

(¢) A member of the social services staff holding the raunk of

social services supervisor; and

(d) An educational representative in a supervisory class or a

guidance counselor.

(5) The PRC in each camp shall consist of not less than 3 permanent

members who shall include three of the following people:

(a) The social services specialist or supervisor;

(b) A social worker who shall serve as program review coordinator;
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(c) . A member of the security staff; or
(d) The camp superintendent or designee.

{6) A permanent member of the PRC may designate a single person to
git as as alternate, consistent with available staff. The
designee need not hold the rank of the permanent member. In
view of the importance of the PRC, the alternate should replace

the permanent member as infrequently as possible.

Note: HSS 302,18.

HSS 302.18 provides for the review of the program assignment and security
classification of each resident. This includes residents in the general
population, as well as those in any administ;ative or segregated confinement.
Such review must occur within six months of the last review. Continued
monitoring of these decisions is an essential feature ¢f correctional
treatment, Six months is typical limit for such review. American Bar

Association, supra, Standard 3.5(6).

A review may occur at any time at the designation of the PRC or at the request
of the resident, To avoid abuse of the process, there must be a change in
relevant circumstances to compel early review at a resident's request, For
example, early completion of a program or a modification of sentence would be

a relevant change. HSS 302.18(3). Such requests are typically granted,

The purposes of the review are stated in HSS 302.18(2) and are self-explanatory.
See note to HSS 302.02. Sometimes, effective review may require additional

testing. If so, the PRC should refer the resident to an appropriate testing site,
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HSS 302.18(4) and (5) require every Llastitution and camp to have a program
review committee., Because 1t 1s essential that the review be meaningful and

that there be experienced decision makers, it is required that members of the

PRC be permanent and hold relatively high rank. The members of the PRC in the
camp hold lower rank, only because staff there are limited., Because there

is a single social services supervisor for the camp system, that member typically

votes by telephone on PRC decisions and recommendatiouns,

To insure permanence, HSS 302,18(6) limits the use of alternates, FEach PRC
member may designate only one permanent alternate who should sit only in
unusual circumstances. The phrase "consistent with available staff" is used
to permit small institutious to vary from the single alternate requivement.
This is necessary to avoid having the same staff member sit on the adjustment
committee and PRC, when the case was referred to PRC by the adjustment
committee., It is also necessary to avoid requiring a resident's socialvworker

from sitting on the PRC at small institutions.
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HSS 302.19 Program Review Procedure,

(1)

(3)

Before a resident's security classification, assignment to an
institution and program assignment is reviewed by the PRC, the
resident's soclal worker shall interview the resident aund
inform the resident orally of the approximate date of the
review, the criteria for review, the facts to be considered at
the review, the fact that the resident has the option to appear
before the PRC and must appear before a change in security

classification or a transfer may be made.

Before the scheduled PRC review, the resident's social worker

shall:

(a) Make known to the PRC in writing the resident's view of
the appropriate security classification, program assignment

and assignment to an instltution; and

(b) Make a written recommendation to the PRC as to the appropriate

security classification, program assignment and assignment

to an institution.

If the resident appears, the coordinator shall inform the
resident of the facts being considered, the criteria for the
decision, and the recommendatioan of the social worker., The
resident shall be afforded the opportunity to present additional
facts, dispute facts being considered and state an opinion of

the appropriate security classification and program assignment.,
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(4) The classificatlon chief shall approve or disapprove changes
in a resident's security classification and transfer upon the

recommendation of the PRC.

(5) Each member of the PRC shall have one vote, A recommendation
of security classification change, transfer, or approval for work
or study release requires a unanimous vote of the PRC. A change

in program assignment requires a majority vote of the PRC.

(6) The criteria to be applied are those stated in HSS 302.14 and

302.15.

(7) 1If a vote of the PRC as to security classification, transfer, or
approval for work or study release is not unanimous or if a vote
as to program assignment results in a tie, the case shall be
referred to the director or designee with responsibility for such
decisions at the institution and the superintendent or an assistant
superintendent for a recommendation as to the security classification
and transfer and a decision as to program assignment. If they are
unable to agree, the case shall be referred to the classification
chief with recommendations for a decisionm. Thevresident's views,
to the extent that they differ from the PRC's, shall be forwarded

to the classification chief.

(8) Reasons for the recommendations as to the security classification
and the decision as to program assignment shall be given to
the resident in writing and shall include the specific facts

relied upon and the criteria to which the facts were applied.
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(9) To the extent that the classification chief's decisions differ
from the recommendations, feasons for the decision shall be
provided to the PRC and the resident in writing and shall
include the facts relied upon and the criteria to which the

facts were applied.

Note: HSS 302.19.

HSS 302,19 provides the procedure for the review and change of classification
and program assignment. The classification chief shall have final decision
making authority for all security classification changes and transfers.,

HSS 302.19(4). The PRC has this authority for program assignments. HSS 302.19(5).

Typically, the classification chief's decision is made on the recommendation
of the PRC. If recommendations for transfer or change of security
classification are not unanimous, all recommendations are considered. HSS

302.19(8).

If there is not unanimity as to the change in security classification, transfer

or approval for work or study release, or if there is a tie vote as to program
assignment, the A&E director and the superintendent or assistant superintendent have
the authority to decide the question of program assignment and make a recommendation
as to the security classification and placement in an imstitution. If they

cannot agree, the issues go the classification chief without recommendation.

The same principles discussed ia the note to HSS 302.16 dictate the procedure
for program review., There is no need to repeat them here, except to make sure
that there are additional requirements. The resident's social worker must

interview the resident and make a recommendation. This is desirable to
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insure continued review of the resident's status by the social worker.

The resident has the option to appear before PRC. 1In the camp system, the
distance of the resident from the PRC may require that the personal appearance
be before a single member of the committee. This should occur as infrequently

as possible. The resident must appear before a change in security classification

or a transfer may be made. HSS 302.19(1).

The procedure for decision making at the end of the A&E process and, periodically
thereafter by the program review commlttee may seem cumbersome. However,

the assignments made at these stages have a substantial impact upon the

quality of life of a resident and upon parole release decisions. For example, a
person at a minimum security institution is accorded more freedom than a

person at a maximum security institution. Successful adjustment at a camp

might influence the parole release decision. S0, correctional authorities

and residents have a substantial interest in insuring that classification
decisions are made in a careful way, by experienced people after a thorough

development and review of the facts,

With roughly thirty-five hundred residents in the Wisconsin correctional system,
review of each every six months means that there are seven thousand reviews

per year, exclusive of reviews due to changed circumstances. This large volume
of work means that responsibility must be delegated at each institution,

Yet uniformity is also desirable, For these reasons, decision making is
structured to include staff at the institutional level while leaving final

authority in the classification chief.

The procedure has obvious strengths and is designed to prevent the possible

abuses pointed out by Kenneth Culp Davis on institutional decision making:
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An institutional decision of an administrative agency is a decision made
by an organization and not by an individual or solely by agency heads.

A trial judge's decision is personal; the judge hears evidence and
argument and decides the case. In the administrative process, evidence
may be taken before an examiner, the examiner or other subordinates may
gift the evidence, various kinds of specialists of the agency's staff may
contribute to the writing of the initial or recommended decision, and the
agency heads may in fact lean so heavily on the work of the staff as to
know little or nolthing about the problems involved in many of the cases
decided in the agency's name. In the institutional decision lie elements
of special strength and elements of special weakness of the administrative
process., The strength springs from the superiority of group work — from
internal checks and balances, from cooperation among specilalists in various
disciplines, from assignment of relatively menial tasks to low-paid
persounel so as to utilize most economically the energies of high-paid
personnel, and from capacity of the system to handle huge volumes of
business and at the same time maintain a reasonable degree of uniformity
of policy determinations., The weaknesses of the institutional decision
lie in its anonymity, in its rellance on extra—record advice, in frustration
of parties' desire to reach the men who influence the decision behind the
scenes, and in the separation of the deciding function from the writing

of the opinion or report,

Decision making throughout these rules is structured to insure fairness

and thoroughness,
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302,20 Inter-Institution Transfers.

(1)

(2)

(3)

The transfer of a resident from one institution to another

requires the approval of the classification chief. Except for

a transfer made as a part of the initial security classification,
assignment to an institution, and program assignment during

the A&E process or as otherwise provided under this sectioa, transfers
may be approved only upon the recommendation of the PRC at the
institution at which the resident is residing. If the resident

has been transferred pursuant to subsection (2) below, the PRC

of the institution at which the resident resided before such transfer
has responsibility for the recommendation. If the PRC is unable

to make an unanimous recommendation as to transfer, the procedure

set forth in HSS 302.19(7) and (8) shall be followed. The criteria
for the transfer decision and recommendation are those in HSS 302.14

and 302.16.

The PRC may review the security classification and program
assignment and consider a resident for transfer due to a
disciplinary infraction, only after disposition of the disciplinary
case is completed by the adjustment committee. Before the PRC
review, the adjustment committee shall inform the resident

that such review may occur, and that the results and findings

of fact at the disciplinary hearing may be considered in the

program review process.

Before a review as provided in subsection (2), the resident
shall be afforded a disciplinary hearing. After such hearing, the
adjustment committee shall forward to the PRC the results and

specific findings of facts relating to the alleged disciplinary
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violatious. The PRC may consider this information and shall consider
all the criteria provided to HSS 302.14 and 302.16 before making a
recommendation as to security classification and transfer and

a decision as to program assignment. The procedure provided

for in HSS 302.19 shall be followed in such review.

Pending such review by the PRC, the resident may be segregated

from the general resident population, If an institution or

camp 1s without the facilities necessary to do so, the resident

may be transferred to a county jail pending the results of the
disciplinary hearing and review of the resident's security
classification and program assignment, If the sheriff's depatrtment
is unable or unwilling to retain a resident, the resident

may be transferred to anothef institution pending the disposition
of the disciplinary infraction with the approval of the
classification chief. Residents should be confined in county

jails pursuant to this rule for as short a time as possible.

If the resident is transferred to a county jail as provided in
subsection (4), the disciplinary hearing and program and security
review shall be held 3 less than two days of service of the

report of the disciplinary infraction, with the consent of the
resident., However, if the resident wishes additional time to
prepare for the hearing and it is not possible for him or her to
remain in the county jail or camp, the resident shall be transferred
to a more secure institution for the hearing. In no event shall the
disciplinary hearing occur more than 10 calendar days from the date

of the disciplinary report.
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(6) A resident may be transferred without following the procedures
set forth in this rule and in HSS 302.19 only for the following

reasons:

{(a) A medical emergency; or

(b) A security emergency.

(7) 1If a resident is transferred pursuant to subsection (6), the
resident's program assignment, assignment to an institution
and securlty classification shall be reviewed within 7 calendar
days of such transfer by a PRC from the institution from which
the resident was transferred and the procedure for revies and

transfer as set forth in HSS 302.19 shall be followed.

Note: HSS 302.20.

Typically, inter-institution transfers will be made routinely as part of the
A&E and prograﬁ review process. This is stated in HSS 302.20(1). The transfer

decision is part of the A&E and PRC process.

While it 1is true that there 1s wide discretion vested in correctional
authorities to transfer residents, in Wisconsin this may only be done consistent

with the overall review of a resident's status. Meachum V. Fano, 427 U.S. 215

(1976); Montayne V. Haymes, 427 U.S. 236 (1976).

When a resident 1s alleged to have violated a disciplinary rule and this may
require review of his security classification and program assignment, the

procedﬁre set forth in HSS 302,20 must be followed. It is designed to insure



_61_

that there is a factual basis for the ‘transfer and the finding of a disciplinary
infraction, to give the resident an adequate opportunity to be heard on the

issue of whether an infraction occurred and whether transfer is desirable, and

to insure that all facts relevant to program assignment and security classification
are considered. Thus, a disciplinary infraction is only one factor to be
considered in reviewing these matters. This substantially conforms to the

suggestions of the American Bar Association, supra and Krantz, et. al., Model

Rules And Regulations On Prisoners' Rights And Responsibilities,

Several provisions of the rule require comment. Subsection (4) permits
segregation of the resident pending review by the PRC. This 1s apart from
any segregation which is imposed for the violation. Three working days is

adequate time to provide for a decision as to program and security classification.

Subsection (5) requires the disciplinary hearing to be held within three working
days of service of the report of the infraction, with the permission of the
resident, 1if he or she is in a county jail. Such confinement is necessary
because camps are unable to segregate residents due to a lack of facilities.,
Rather than require transfer to a more secure institution, it is thought

more desirable to permit the resident to reside in a county jail until the
outcome of the disciplinary hearing and program review. This permits the
resident to have the hearing and review in a place where he or she can call

on witnesses and a staff advocate familiar with the setting in which the
infraction is alleged to have occurred, if they are necessary. Less hardship
is visited on the resident by having the resident remain close by if a transfer

does not ultimately occur,

If three working days is insufficient time for the resident to prepare for

the hearing, the resident may be transferred to a more secure institution.
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HSS 302.21 Sentence Computation.

(1) VUpon arrival at a correctional institution after sentencing or
retufn from escape, the registrar shall compute the parole
eligibility date, the projected mandatory release date and the
projected discharge date for each resident. The registrar
shall inform the resident in writing of these dates, within 10

working days of the resident's arrival at the institutioun.

(2) Upon arrival at a correctional institution after the revocation
of probation, parole or mandatory release parole, the registrar
shall inform the resident of the parole eligibility date, the
projecked mandatory release date and the projected discharge
date for each resident. The régistrar shall inform the resident

in writing of these dates within a reasonable time,

(3) The registrar shall inform the resident in writing of any
change in the parole eligibility, projected mandatory release
date and the projected discharge date within 10 working days
of becoming aware of such change. The projected mandatory
release date may be changed due to the loss of good time or

the failure to earn extra good time.

(4) Except as otherwise specified in the rules of the division, a
resident shall be eligible for parole when one—-half of the
minimum for the crime for which the person was convicted less
all credit for which the resident is entitled pursuant to
s, 973,155 Stats., has been served. However, in no case shall

a resident be eligible for parole before 60 days from the date of
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This is because county jails are usually unwilling to hold residents for
more than three working days. If a particular jail is willing to hold a

person for longer than three working days, transfer should be unnecessary.

Subsections (6) and (7) provide for emergency transfers. If a resident's
physical or mental health requires transfer or if there 1s a major security
problem, 1t is necessary to have the authority for emergency transfers. A
review of the resident's program assignment and security classification is
required within seven days of such a transfer. A "security emergency” is

defined in note to HSS 302.03.
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arrival at the institution. If a resident was sentenced for more
than one crime, he or she must be eligible for parole on each
sentence Iin order to be considered for parole. If a resident has
recelved a consecutive sentence, the resident shall not begin
serving the consecutive sentence for purposes of parole
eligibility until the person has become eligible for parole on

the first sentence.

(5) A resident serving a life sentence shall not be eligible for

parole until 20 years less statutory good time has been served,

{6) The projected mandatory release date is the date upon which the
" resident must be released from the institution, if not granted
parole, if the resident earns all the state and extra good
time for which the resident is eligible, unless good time is waived

in accordance with these rules.

(7) A resident's projected mandatory release date shall be the
maximum term to which the resident was sentenced, reduced by
credit as provided in s. 973.155, Stats.; and by the statutory
and extra good time the resident may earn during the sentence,
State good time shall be credited from the "beginning date”
of the resident's sentence. Extra good time shall be credited
commencing on the day following the resident's arrival at the

institution.
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(8) 1In determining the projected mandatory release date of a resident
serving concurrent sentences imposed at the same time, the greater
sentence shall control. Each sentence shall commence on the date

imposed, less any credit granted pursuant to s. 973.155, Stats,

(9) In determining the projected mandatory release date of a resident
serving concurrent sentences imposed at different times, the
gentences shall be treated as commencing on the date each was

imposed, less any credit granted pursuant to s. 973.155, Stats.

(10) 1In determining the projected mandatory release date of a resident
serving counseculive sentences imposed at the same time, the
sentences shall be treated as one continuous sentence for purposes

of good time credit,

(11) 1In determining the projected mandatory release date of a resident
serving consecutive sentences imposed at different times, the
sentences shall be treated as separate sentences. Accordingly,
state good time shall be credited on the second sentence as though

the sentence has just commenced.

Note: HSS 302,21.

HSS 302.21(1), (2), and (3) require the computation of three critical dates in
a resldent's life and notice to the resident of them. They are the parole
eligibility date, the projected mandatory release date and the projected

discharge date., The latter two are "projected” because they may be altered.
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Newly sentenced offenders are distinguished from others by HSS 302.21(1) and
(2). Because registrars have the necessary information to determine the dates

for those recently sentenced, they can provide the information within ten days.

Residents whose discretionary parole and mandatory release parole has been
revoked must await a determination as to how much good time 1s forfeited before
the dates can be set. Residents whose probation was revoked but whése sentence
was withheld must await sentencing before the dates are determined., After

sentencing, they are informed of the dates pursuant to subsection (1).

Parole eligibility, except for crimes with a mandatory parole eligibility
date, is oune-half the minimum sentence, Parole eligibility should not be
equated with a grant of parcle., Eligibility simply means the person may be
considered for parole. It does not mean the person will be granted parole,
necessarily. The minimum 1s one year for felonies for purposes of parole

eligibility. Wis., Stat. 57.06; 973.01; Edelman V. State, 62 Wis. 2d 613,

215 N.W. 2d 386 (1973). The requirement that a resident serve 60 days in a
state institution before eligibility was recently enacted. Wis. Stat.

s. 57.06(1)Ca) (1977).

A resident with a five year sentence for burglary is eligible for parole
after six months, A resident who receives two consecutive five year sentences
imposed at the same time is eligible for parole after serving omne year.

The resident begins satisfying parole eligibility requirements on the

second sentence upon satisfying eligibility requirements on the first,

HSS 302.21(4).
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The projected mandatory release date is reached by crediting the resident

with state'good time 1in the amount of omne month for the first year, two for

the second and so on to a maximum of six months for the sixth year and every
yvear thereafter; and by crediting extra good time at the rate of one day for
every six of satisfactory work or study. A resident receives state good time
but not extra good time for county jail time. The resident does not receive
extra good time for the period by which his or her sentence i1s reduced by state

good time. Wis. Stat. s. 53.11 and 53.12, State ex. rel., Hauser V, Carballo,

- 82 Wis. 2d 51, 261 N.W. 2d 133 (1978).

The discharge date is reached by taking the beginning date of the sentence,
reduced by cbunty jall time and projecting the maximum period imposed by the

court,

A iew examples help explain this process. A resident with a single five-year
se tence which had a beginning date of 5-16-74 has a projected discharge date
of 5-16-79, Such a person may earn one year, three months of state good time
pursuant to Wis, Stat. s. 53.11 and six months, 13 days of extra good time
pursuant to Wis. Stat. s. 53.12. Thus, the resident's projected mandatory

release date would be 8-3-77. Parole eligibility would be reached on 11-16-74,

If the same resident had two concurrent five-year sentences lmposed on the
same date, the parole eligibility, projected mandatory release and projected

diséharge dates would be the same. HSS 302,21(8).



- 68 -

If a resident received two terms of five years to be served consecutively

for a total sentence of ten years, and these sentences were both imposed on
5-16~74, the projected maximum discharge date would be 5-16-84. The resident
could earn three years, nine months of state good time and ten months, 22
days of extra good time. The projected mandatory release date would be

9-24-79. Parole eligibility would be 5-16-75. HSS 302.21(10).

If a resident with a single five—year sentence imposed on 5-16-74 received a
second five-year concurrent sentence imposed three months later on 8-16-74,
the resident's new projected maximum discharge date would be 8-16-79. The
resident's new projected mandatory release date would be 11-3-77. Parole

eligibility would be reached on 2-16-75., HSS 302.21(9).

A resideunt with a single five-year term imposed on 5-16-74 who received a
second five-year term to be served consecutively to the first three months
later on 8-16-74 would have a new projected maximum discharge date of 5-16-84,
The new projected mandatory release date would be 10-20-80., The new parole
eligibility date would be 5-16-75. HSS 302.21(11). It should be noted that
the resident can receive only one month of state good time on the second
sentence during its first year, two during its second year and so on. Wis.

Stat. 53.11, State ex. rel., Gergenfurtner V., Burke, 7 Wis. 2d 668, 97 N.W.

2d 517 (1959). State ex. rel., Stenson V., Schmidt, 22 Wis. 2d 314, 125 N.W.

2d 634 (1964).
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HSS 302.22 Ambiguity in Sentence.

If a registrar is uncertain as to the terms of a sentence imposed

on a resident, the registrar shall notify the court of the uncertainty
in writing. The registrar shall also inform the resident in writing
of the uncertainty and inform the resident of the legal services

available at the institution to assist the resident.
Note: HSS 302.22.

HSS 302.22 requires the registrar to notify the court and resident if there

is uncertainty as to what sentence or sentences were imposed. It is sometimes
difficult to understand the terms of a sentence, particularly when there

are multiple convictions and when a resident is sentenced as a repeater.

The rule also requires that special notice be given to the resident of

legal service:, because the issue usually arises early in the A & E process,

before .the resident has been seen by a law student.
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HSS 302.23 Violation of Discretionary Parole.

When a resident is returned to an institution after the revocation
of discretionary parole, the resident shall receive credit toward

the satisfaction of the sentence according to the following:

(1) The resident shall receive credit from the beginning date of
sentence until the date of the violation of parole. State and
extra good time earned from the beginning date of sentence until
the date of violation may be subject to forfeiture. The date
of violation shall be determined by the hearing examiner, and
if the resident waived the revocation hearing it shall be

determined by the resident's parole agent.

(2) The resident shall receive credit for all time from the date
of placement in custody to the date of return to the institution
including state good time for the period during which the
resident was in custody. A person is "in custody” under the
terms of this section if freedom of movement is limited in whole
or in part pursuant to a departmental parole hold or in connection

with the course of conduct for which parole is revoked.

Note: HSS 302.23.

HSS 302.23 deals with credit toward sentence for people whose discretionary
parole is revoked. The resident receilves credit for the whole period under
supervision. State and extra good time may be subject to forfeiture, but only so

much as has been earned to the date of violation. Wis. Stat. s. 53.11,
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53,12, 57.07(2). State ex. rel., Hauser V. Carballo, 82 Wis. 2d 51, 261

N.W. 2d 133 (1978). HSS 302.23(1).

Subsectlon (2) requires that credit be given for all periods in custody

after violation, either pursuant to a "hold"” or in connection with the course
of conduct that leads to violation, For example, if a resident on parole

were arrested for burglary on the date of the alleged offense and the
resident's parole was revoked either after conviction for the burglary or
because the burglary was a violation of parole, though there was no conviction,
the resident would receive credit for all time in custody in connection

with the burglary. cf. Wis. Stat., 973,155(1)(a) (1977).

If the person were counvicted of the burglar&, even if it were in another

state, and served a sentence for it in the other state, credit would be given
toward the Wisconsin sentence for the whole period of custody in that other

state. This is required by Wis. Stat, 57.072(2) (1977) and Wis, Stat. 973.155(1)(b)

(1977).

Even 1if the person were not convicted of burglary, 1f parole was later revoked

#

!
for it, the person would receive credit for all time in custody beginning when

the parole hold was placed. Wis. Stat. 973.155(1)(a) and (b) (1977).



_72_

HSS 302.24 Violation of Mandatory Release.

When a resident who has been released on mandatory release or has
reached mandatory release while on discretionary parole is returned

to an institution after the fevocation of release, the resident

shall receive credit toward the satisfaction of this sentence according

to the following:

(1) The resident shall receive credit from the beginning date of

the sentence to the mandatory release date.

(2) The resident shall receive credit for all time from the date
placed in custody until returned to the institution. A person

is in custody as defined in HSS 302.23(2).
(3) The resident shall receive credit for good time and street time,
i.e, the time from mandatory release until the projected discharge

date, in accordaunce with the decision of the hearing examiner.

Note: HSS 302.24.

HSS 302.24 deals with credit toward sentence for people whose mandatory
release parole is revoked. HSS 302.24(1) puts into rule form the requirements
of Wis., Stat. S. 53.11(7)(b). Subsection (2) defines custody as it is defined

in HSS 302.23(2). See note to HSS 302.23(2).

Subsection (3) puts into rule form the requirements of the Hauser case,

supra.
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HSS 302.25 Effect of Escape on Sentence,

A resident who escapes from custody shall receive no credit toward

the service of the sentence during the period the person is

unlawfully absent from custody. A resident shall be regarded as
unlawfully absent unless he or she is in the custody of law
enforcement officials of any state or the United States 1n connection
with the escape, except that the person shall be treated as unlawfully
absent while in custody serving a sentence other than a sentence

to a Wigconsin correctional institution,

Note: HSS 302,25.

HSS 302.25 deals with credit provisions for escapes., It states that the
person resumes receiving credit for the sentence from which he or she
escapes when the person is taken into custody. Because a resident often
has no control over when he or she is returned to a Wisconsin correctional
institution, it is thought that fairness requires credit for all time in
custody, unless the custody is pursuant to a sentence in a jurisdiction
outside Wisconsin. Custody is thus defined differently than in HSS 302.23
and 302,245, This is based on Wis., Stat. 973.15(7) (1977). cf. Wis,., Stat.
57.072(2) (1977). Therefore, while an escapee awaits extradition or return

to the institution, credit is to be gilven.
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HSS 302.26 Waiver of Good Time.

A resident and a parolee may waive good time pursuant to the following

conditions:

(1) Except in an emergency, good time may be waived not less than
30 days before and not more than 90 days before the projected

mandatory release date;

(2) Not less than 30 days and not more than 180 days of good time

may be waived at one time, except that a parolee or person on

mandatory release may waive 360 days of good time at one time;

(3) Good time waived shall not be reinstated, except for good cause;

(4) Waiver of good time must be by the resident or parolee in writing; and

(5) The resident must consult with his or her social worker and the
parolee must consult with his or her parole agent before waiving

good time.

Note: HSS 302.26.

Residents occasionally wish to waive good time. Usually, this is to permit
the service of a sentence imposed elsewhere in a Wisconsin institution or to

enable the resident to remain in an institution for medical treatment.
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The reqﬁirements of HSS 302.26(1) are to emable the registrar to do the
necessary administrative work for a waiver. The rule forbidding the waiver
of more than six months of good time at ouce is to insure that the resident
does not waive too much good time at once, because once waived the time may
not be reinstated, except for good cause. Good cause would be shown if the
circumstances which caused the waiver changed. HSS 302.26(3). Circumstances
might change and make a wholesale waiver of good time undesirable. For
example, a sick resident might recover more rapidly than anticipated. The
requirement that at least 30 days be waived at once is to avoid undue administrative
burden., The requirement of a written waiver is to insure that proper records
are kept. The requirement of consultation with a social worker or agent is

to insure the resident or parolee undarstands the consequences of a waiver.
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The rules contained herein shall take effect on the first day of the
month following publication in the WISCONSIN ADMINTISTRATIVE REGISTER
as provided in section 227.026, Wis. Stats.
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- DONALD E. PERCY, SECRETARY .
DEPARTMENT OF HEALTH AND SOCTAL SERVICES

o June }, 1979

Seal:





