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Chapier ILHR 3

PE’I‘ITION FOR VARIANCE PROCEDURES

ILHR 3 001 Purpose AR ILHR 3.04 Pub]:c empfoyer variancaa

ILHR 3.002 Scope iLHR 3.05 Exemptmns under the right-
ILHR 3.01 Petition procedures to-know law

- ILHR 3.02 Definitions ., L - ILHR 3.06 : Appeals on petitions for vari-
ILHR 3.03 Petition for vanance S ances :

ILHR 3.001 Purpose. The purpose of thls chapter is to spemfy roce-
dures for applying for a varianee from a rule administered and enforced
by the d1v1310n .

History Cr. Reglster. November 1984 No 347, eff. 12-1-84

" ILHR 3.002 Scope. This chapter specifies who may ap{)ly for a petition
for variance from a rule, the procedures that must be followed for apply-
ing and processing a petition for variance, and includes procedures for
appeallng a decision on a petition for variance. - .

- History: Cr. Register, Noverber, 1984, No. 347, eff. 12-1-84.

“ ILHR 3.01 Petition procedures, Except as specified inss. ILHR 8.04 and
3.05, ‘all ‘petitions for variance from rules of the division shali be
processed asprovided for ins, ILHR 3.03, Appeals shall be handled asset
forth in 5. ILHR 3.06,

35I[|stf?né 1Cr Register, November, 1984 No 347, off, 12-1-84; am. Register, May, 1985, No.
¢

: ILHR 3. 02 Dcﬁmuons (1) “Admmlstrator means the administrator
of the division of safety and buildings i in the department of industry,
labor and human relatlons

i) "Department” means the department of mdustry, labor and
human relations,

(3) “Dwasion” means the division of safety and buildings,

(4) “Equtvalency means the same intent and degree of safety is bemg
provided in lieu of the requirements bemg specified in the rule.

(6) “Public employe” means any employe of the state, of any state
agency or of any pohtxcal subdivision of the state.

(6) “Public em loyer means the state, any state agency orany pO]ltl—
cal subdivision of the state :

(‘?) “Secretary means the secretary of the department of mdustry,
labor and human relations,

+(8) “Significant ownership rights” means any person having owner-
.Shlp, conirol or custody of any place of employment or public building,
- or of the construction, repair or maintenance of any place of employment
or public building.

History: Cr. Register, November, 1884, No. 347, eff. 12-1-84.
Register, May, 1985, No. 363
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ILHR 3.03 Pelition for a variance. Any person having significant owner-
ship rights may petition for a variance on any rule of the division, The
petition for variance shall establish an equivalency which meets the in-
tent of the rule being petitioned.

(1) APPLICATION FOR PETITION FOR VARIANCE. Application for a peti-
tion for variance of a rule shall be made on forms furnished by the divi-
swln The foliowmg shall be submltted when requestmg a varlance from a
©orude:

(a) A completed and notarized petition for variance form including a
clear and coneise wrttten statement of the specifie provisions of the rule
from which the variance is requested along with a specifie statement of
the procedures and materials to be used i the variance is granted; .

(b} A petition for variance fee as specified in ch. Ind 69; and

{c) A completed position statement on the petition for variance from
. ={;he chief of the fire department having jurisdiction, where applicable.

L th:e: See Aébendi:_t for: examples of petition for varlance forms and a position staten_'leﬁt.

(2) DivisION acrioN. Upon receipt of the petition for variance form,
" applicable fee and the position statement, and any other documents as

the petitioner may wish to submit, the administrator shall evaluate the

petition for varianee and determine if the petition for variance provides
for an equivalency -which meets the intent of the rule being petitioned,

(a') 1f additional information is needed by the division to review the
petition for variance and make a determination, the’ le]SlOTl sha]l notlf y
the owner of the specific information reqguired..

(b) 1f it is determined that the petition for variance prov1des an
eqmvalency. the petltlon for varlance sha!l be approved by the adminis-
trator.

(e} If it is determined that the petition for variance does not prov:de
an equivalent protection as provided by the original rule, the admmlstra-
tor:

1. May approve the petition for yariance subject to specific conditions
determined by the division which shall estabhsh an equwalency \'n’hl(!h
meets the intent of the rule; :

2. May grant a temporary variance to delay enforcement ofa rule toa
-specified date, not to exceed one year. The petitioner shall demonstrate
that all available steps are being taken to safeguard employes and fre-
quenters against the hazard covered by the rule from which the variance
is sought and shall possess and describe a program for coming into com-
pliance with the rule as quickly as possible, A temporary variance may
be renewed no more than twice, and only if the petitioner files an applica-
tion for renewal at least 90 ealendar days before explratxon of the tempo—
rary variance;

+3., May grant an experimental variance to'allow the petitioner to par-
-ticipate inan experiment. approved -by the division to demonstrate or
* validate new or improved techniques to safeguard the health or safety of
the public and employes; or

4. May deny the petition for variance.
Register, May, 1985, No. 3563



INDUSTRY, LABOR AND HUMAN 'REI'A«xTIOJi\E}sm;3 3

“(8) NOTIRCATION OF PETITION FOR VARIANCE DETERMINATION, The ad-
ministrator shall notify the petitioner in writing of the petition for vari-
ance determination. Any denial shall inelude the reason for denial, and
information on the appeals procedure, =~ o B

-+ {4) TIME LIMIT FOR PROCESSING. Except for priority petitions, the divi-
sion shall approve or deny a petition for variance and shall mail notifica-
tion of the determination to the petitioner after receipt of the completed
and notarized petition for variance form and applicabie fees, and any
additional information as may be reguired by the department within 30
pusinass days. The division shall process priority petitions within 10 bus-
iness days.

(6) REVOCATION. The division may revoke any petition for variance
where it is determined that the variance was obtained through fraud or
deceit or where the petitioner has violated the specific conditions on
which the variance was approved. o e

History: Or. Register, November, 1984, No. 347, eff. 12-1-84,

ILHR 3.04 Public employer variances. (1) TYPES OF VARIANCES. Pursu-
ant tas. 101,056 (4), Stats., a public employer may apply to the division
for a temporary, experimental or permanent variance on occupational

_safety and health issues affecting public employes.

(a) Temporary variance. The division may grant a temporary variance
before a rule goes into effect if the public employer complies with this
section and establishes that it is unabie to coraply with a rule by the
rule’s effective date because of unavailability of professional or technieal
personnel or of riecessary materials or equipment or because necessary
Eonsi(;iruction or alteration of facilities cannot be completed by the effec-

ive date. . . - L S

1. The employer shall also show. that it is taking all available steps to
safeguard employes against the hazard covered by the rule from which
the variance is sought and shall possess and deseribe 2 program for com-
ing into compliance with the rule as quickly as possible.

21If a hearing is requested, the division may state in ivriting that non-
compliance with the rule is permitted for 180 calendar days or until a
decision is made after the hearing, whichever is earlier. o

' 3. A temporary variance shall be in effect for the period of time needed
by the employer to achieve compliance with the rule or for one year,
whichever is shorter.

d A temporary variance may be renewed no more than twice, and only
if the publie employer files an application for renewal at least 90 calendar
days before expiration of the temporary variance,

. (b) Experimental variance. The division may grant an experimental va-
riance if the public employer complies with this section and it is deter-
mined that the variance is necessary to permit the employer to partici-
pate in an experiment, approved by.the division to demonstrate or
valu}ate new or improved techniques to safeguard the health or safety of
employes.

. (é) Permanent varignce, The division may grant a permanent' variance
if the public employer complies with this section and finds the employer
has demonstrated by a preponderance of the evidence that the conditions

Register, May, 1985, No. 353
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and methods the employer uses or proposes to use provide employment
or a place of employment which is as safe and healthful as that provided
under the.rule from which the employer seeks a permanent varlance, A
permanent variahce may be modified or revoked upon appllcatlon by the
employer, an affected employe, a public employe representative or the
department and after opportunity for a hearing, but not sooner than 6
months after issuance of the permanent variance

(2) APPLICA'I‘ION FOR PETITION FOR VARIANCE Appllcatlon for a petl-
tlon for variance of a rule shall be made on forms furnished by the divi-
suin. The following shall be submltted when requesting a variance from a
rule: .

{a) A completed and notarized petition for variance form including a
clear and concise wntten statement of the specific provisions of the code
from whieh the variance is requested and a specific statement of the pro-
cedures and materials to be used if the variance is granted; and

(b) A petition for variance fee as specified in c¢h. Ind 69.

(3) NOTIFICATION TO EMPLOYES The employer shall provide a copy of
the application for petition for variance to the appropnate publ:c em-
ploye representatives. .

(a) A copy of the petltlon for variance sha,ll be posted by the employer
at places where notices to employes are normally posted.

(h) The netice shall:
1. Summarize the appllcatlon; and
2. Inform public employes of the right to request a hearing

" {e) The publlc employer shall furnish evidence to the division that con-
ditions specified in par. (b) have been satisified and that public employes
have no interest in requesting a hearing from the division.

(4) HEARING. Upon a written request for a hearing from a public em-
ployer, an affected public employe or a public employe representative,
the diviston shall hold a hearing,

{a) Upon a writlen request for a hearing, the admlmstra'tm shall
schedule a hearing and inform the parties about the date, time and place
for the hearing,

--(b) Where a hearing is requested, no decmion will be made by the lei-
sion until a hearing has been held. - '

(5) Division ACTION, Unless a hearing is requested upon recelpt of the
petition for variance form, the administrator shall evaluate the petition
for variance and determine if the petition for variance provides for an
equivalent degree of safety or health. The petition shall preseribe the
methods and conditions whmh the employer must adopt and mamtam
while the variance is in effect.

{a) If additional information is needed by the division to revxew the
petition for variance and make a determination, the division will notlfy
the owner of the' spemﬁc mformatlon requested

Register, Ma.y, 1985 No 353
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(b) If-it is determined that the petition for variance. prowdes an
equivalent degree of. safety or health, the petltlon for variance shall be
approved by the admlmstrator. ; :

(c) If it is determiend that the petltlon fur varlance dnes not prov1de
an equlvalent degree of safety or health, ‘the admmlstrator. L

1. May approve the petition for variance subject {o specific condltmns
determined by the division whlch will estabhsh an equlvalent degree of
safety or health as speclﬁed in the rule, or

2. May deny the petition for variance,

{(6) NOTIFICATION OF PETITION FOR VARIANCE DETERMINATION. The ad-
ministrator shall notify the petitioner and affected parties in writing of
the petition for variance determination. Any denial shall include the rea-
son for demal and mformatmn on the appea]s procedure

N TIME LIMIT FOR PROCESSING Except for priority petxttons, the d1v1-
sion shall approve or deny a petition for variance and shall mail notifica-
tion of the determination to the petitioner within 30 business days affer
receipt of the completed and notarized petition for variance form and
applicable fees, and any additional information as may be required by
the department. The dmswn shali process prxorlty petltmns w1th1n 10
busmess days.

(8) REVOCATION The lelSlOl’t may revoke any petition for varlance
where it is determined that the variance was obtained through fraud or
deceit or where the petitioner has violated the spemﬁc conditions .on
which the variance was approved.

History: Cr. Register, November, 1984, No 347, off, 12-1~84

ILHR 3.05 Exenptions under the rlght -to-know law. (1) DEF!NITIONS
In this section:.

.- {a) .“Employe: .means any person as defined in s. 101.58 (2) (c) Stats,

(b) “Employe representative” means any individual or orgamzattou
as defined in s, 101.58 (2) (d), Stats. .

(e) “E_mploy_gr means any person as defined in s. 101 58 (2) (e), Stats.

(2) PETITIONS, Pursuant to s, 101.598 (2), Stats., an employer may
petition the division for an exemption from retaining a data sheet or
main{aining an identification list as specified in s. 101.583 (1), Stats,,
regardmg any m:xture contalmng a toxm substance

(a) A petition for the exemption shall be in writing, Petltmns for ex-
emption shall ‘be sent to: Division of Safety and Buiidings, Bureau of
Safety Inspection, P.0. Box 7969, Madison, Wisconsin 53707. -

(b) The petltmn shall be accompanied by the appropriate infermation
and documentation mdlcatnlg

‘1. That any toxic substance present in the mlxture is hlghly unhkely to
pose an unreasonable acute or chronic health hazard to an employe who
works with or is likely to be exposed to the mixture; and -

2. The specific conditions and procedures under which the mlxture isto
be used if the exemption is granted.

Register, May, 1985. No. 853
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e} An employer requesting an exemption shall provide a copy of the
petltxon to the appropriate certified collective bargaining agents and
shall post a statement at the place where notices to employes are nor-
mally posted. The posted statement shall summarize the petition, spec-
ify a place where employes may examine it and inform émployes of their
rrght to request a hearmg on it,

(3} DIVISION ACTION. Upon recelpt of a petition for exemptxon the
applicable fee and any other documents the employer may wish to sub-
mit, the division shall evaluate the petitlon and determme lf the exemp-
tion may be granted.

{a) If additional information is needed by the division to review.the
petition in order to make a determination, the dwnslon shall notxfy the
employer of the speclﬁc information required. .

(be Upon receipt of a written request from the employer, an affected

employe or employe representative, the division shall schedule a hearing

ont-the petition and inform the interested parties about the date, time

and place for the hearing. If a hearing has been requested, the division

gh?él not act on the petltlon for exemptlon until the hearmg has been
e :

(c) The dmsmn shall grant or deny a petition for exemption and sha!l
mail notification of the determination to the employer within 60 business
days, but no sooner than 15 business days, after receipt of the petition
and any additional information which may be required by the depart-
ment of after a hearing is held in accordance with par. (b).

(d} The division shall notify the employer and any interest partles as
to the determination of the petition,

(e) The division may grant the petltlon for exemptlon subject to spe-
cific conditions.

(f) A denial of the exemption shali include the reason for the demal and
Jinformation on the appeals procedure. -

(g) If the petition for exemption is granted, the employer shall post a
statement at the place where notices to employes are normally posted.
The posted notice shall summarize the exemption and the specific condi-
tions under which the exemption is granted and inform emp]oyes of thexr
right to appeal the exemption under s, ILHR 3.06. ;

(4) REVOCATION The division may revoke an exemption when 1t is
determined that the exemption was obtained through fraud or deceit,
where the employer has viclated the specific conditions of the exemptxon
or new information repudiates the original information on which the ex-
emption was granted.

History: Or. Register May , 1985, No, 353, eff, 6-1.85, .« -

ILHR 3.06 Appeals on petitions for variances. (1) PETITION FOR A HEAR-
ING. Any person who wishes to contest a determination on a petition for
variance made by the administrator may file an appeal with the secre-
tary fora hearing, .

(a) The petition for a hearing shall contain a statement of the specific
reasons why the person believes a hearing should be held.

Register, May, 1985, No. 353
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{b) A petition for a hearing must be received within 30 calendar days
from the date of the notification of determination.

(2) DETERMINATION FOR HEARING. {a) If it is determined by the secre-
tary that insufficient reasons are provided for a hearing, the request fora
hearing may be denied. The person who requested the hearing shall be
notified of any denial for a request for hearing in writing along with the
reasons for denial,

(b) If upon review, it is determined that a hearing shall be granted, the
division shall inform the person making the request and, if different, the
person who filed the original petition about the date, time and place of
the hearing,

(8) HEARING, (a) The secretary may hear and decide the appeal; or

(b) The secretary may designate a hearing examiner to hear the appeal
and make a recommended finding to the secretary, who will then make
the final decision on the appeal.

(4) FINAL ORDER, Any decision resulting from this hearing shall be the
final order of the department, The person who requested the hearing
shall be notifted of the final order in writing, and be provided with infor-
mation on the appeal procedure,

(b) PETITION FOR REHEARING, Any person aggrieved by a final order
may, within 20 calendar days after service of the final order, file a written
petition with the secretary for rehearing. Unless this order was served
personally, service occurred on the date of mailing as set forth in the
letter of transmittal: The petition for rehearing shall specify the grounds
for the relief sought and supporting authorities.

Note: See s, 22712, Stats., for procedural details regarding petitions for rehearing.

(G) PETITION FOR JUDICIAL REVIEW, Any person aggrieved by a deci-
ston is entitled {o judicial review. The petition for judicial review shall be
served and filed with all parties within 30 calendar days after the service
of this decision. The petition for judicial review shall identify the depart-
ment of industry, labor and human relations as the respondent.

Note: See s. 227.16, Stats,, for complete procedural details regarding petitions for judicial
review, :

. Hislory: Cr, Register, Novembier, 1884, No, 347, eff. 12-1-84; renum. from ILHR 3,05, Reg-
ister, May, 1985, No. 353, eff. 6-1-85, .

Register, May, 1985, Neo. 358
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