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Note: Chapter Ind 88 as it existed on November 30, 1983 was repealed and new chapter Ind 
88 was created effect in December 1, 1983. 

Ind 88.001 Purpose. The purpose of this chapter is to implement the 
. law prohibiting employment discrimination and unfair honesty testing, 
to provide a constructive, impartial and speedy procedure for the resolu­
tion of disputes arising under the law, and to work toward the goal of 
eliminating employment discrimination and unfair honesty testing in 
this state. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.01 Definitions. When used in this chapter or in the Wisconsin 
fair employment act: 

(1) "Act" means the Wisconsin fair employment act, ss. 111.31 to 
111.395, Stats. 

(2) "Age" in reference to individuals protected against age discrimina­
tion under the act means individuals 40 years of age and over. 

(3) "Commission," "complaint," "complainant," "conciliation," "de­
partment," "discrimination," "discriminatory acts or practices," "ex­
aminer," "findings," "hearing," "investigation," "notice," "order," 
"petition," "respondent," "serve," "service," "subpoena," "unfair hon­
esty testing," and "unlawful" mean the same as those terms are used in 
the act. 

(4) "Division" means the equal rights division of the department. 

(5) "Filing" means the physical receipt of a document at any division 
office. 

(6) "Person" means one or more individuals, partnerships, associa­
tions, bodies politic or corporate, joint-stock or mutual companies, unin­
corporated organizations, trusts, legal representatives, trustees or re­
ceivers. 

(7) "Probable cause" means a reasonable ground for belief, supported 
by facts and circumstances strong enough in themselves to warrant a 
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prudent person in the belief, that discrimination or unfair honesty test­
ing probably has been or is being committed. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83; am. (2), Register, May, 1985, 
No. 353, eff. 6-1-85. 

Ind 88.02 Complaint. (I) CONTENT. A complaint shall identify the full 
name and address of each complainant and respondent. It s}J.all state 
clearly and concisely the facts constituting the alleged unlawful discrimi­
nation or unfair honesty testing, including the dates of each occurrence. 

(2) FORM~ A complaint shall be written on a form which is available at 
any division office or job service office of the department, or on any other 
form acceptable to the department. The complaint shall be signed, nota­
rized and verified. 

(3) PERSONS WHO MAY FILE. A complaint may be filed by any person or 
by the person's duly authorized representative. A complaint filed by a 
representative shall state that the representative is authorized to file the 
complaint. 

(4) FILING. A complaint may be filed at any division office. A com­
plaint which does not meet the requirements of subs .. (1) and (2) of this 
section shall not be accepted for filing. 

(5) ASSISTANCE. Appropriate assistance in completing complaint 
forms shall be made available by the division. 

(6) DEFERRED COMPLAINTS. A complaint deferred to the department 
by a federal or local equal employment opportunity agency with which 
the department has a work-sharing agreement complies with the require­
ments of subs. (1) and (2) of this section, and is filed when received by the 
federal or local agency. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.03 Review of complaints. (1) PRELIMINARY REVIEW. The depart­
ment shall review every complaint filed to ascertain whether the com­
plainant is protected by the act, whether the respondent is subject to the 
act, whether the complaint states a claim for relief under the act, and 
whether it has been filed within the time period prescribed by the act. 
The department shall serve upon the parties, except where prevented by 
the anonymity requirement of s. 111.375 (1), Stats., a preliminary deter­
mination and order dismissing any complaint which fails to meet these 
requirements. 

(2) APPEAL. A complainant may appeal from an order dismissing a 
complaint under sub. (1) of this section by filing a written request with 
the administrator of the division. The request shall be filed within 20 
days after the date of the order and shall state specifically the grounds 
upon which it is based. 

(3) ADMINISTRATIVE REVIEW. If a timely request is filed, the adminis­
trator, or a person designated by the administrator, shall review the pre­
liminary determination and shall either affirm, reverse, modify or set 
aside the preliminary determination and order. Such decision shall be 
served upon the parties. If the decision reverses or sets aside the prelimi­
nary determination, the complaint shall be referred for investigation. If 
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the decision affirms the preliminary determination, it is the final decision 
of the department and shall be subject to review in court. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.04 Withdrawal and amendment of complaints. (1) WITHDRAWAL. 
A complaint may be withdrawn at any time. A request for withdrawal 
shall be written and shall be signed by the complainant, or by the com­
plainant's duly authorized representative or attorney of record. Upon 
the filing of a request for withdrawal, the department shall dismiss the 
complaint by written order, and such dismissal shall be with prejudice 
unless otherwise expressly stated. 

(2) AMENDMENT. A complaint may be amended subject to the ap­
proval of the department, but not later than 10 days before hearing, un­
less good cause is shown for failure to amend the complaint prior to that 
time. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.05 Notice to respondents. Except where prevented by the ano­
nymity requirement of s. 111.375 (1), Stats., the department shall serve 
a copy of the complaint upon each respondent prior to the commence­
ment of any investigation. The department shall simultaneously serve a 
notice requesting a response to the complaint within 10 days after the 
date of the notice. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88;06 Investigations. The department shall investigate all com­
plaints which satisfy the review under s. Ind 88.03 and may subpoena 
persons or documents when related to an investigation. Subpoenas may 
be enforced pursuant to s. 885.12, Stats. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.07 Initial determinations of cause. (1) PROBABLE CAUSE.c At the 
conclusion of the investigation, the department shall issue a written ini­
tial determination which shall state whether or not there is probable 
cause to believe that discrimination or unfair honesty testing occurred. 
The initial determination shall state the facts upon which it is based and 
shall be served upon the parties. If the department initially determines 
that there is probable cause, it shall simultaneously notify the parties 
that conciliation services are available, but that if conciliation fails or is 
waived, the matter shall be set for hearing. 

(2) No PROBABLE CAUSE. If the department initially determines that 
there is not probable cause, it shall simultaneously serve upon the parties 
an order dismissing the complaint and a notice of the complainant's right 
to hearing as provided in s. Ind 88.08. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.08 Hearing after initial determination of no probable cause. (1) 
RIGHT TO HEARING. Within 30 days after the date of an initial determina­
tion that there is not probable cause, a complainant may file with the 
division a written request for hearing. If no timely written request is 
filed, the complainant shall have waived the right to hearing, and the 
initial determination and order dismissing the complaint shall be final. 
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(2) HEARING. If a timely request is filed, the hearing shall be conducted 
pursuant to s. Ind 88.16. The examiner shall upon the evidence make a 
finding either of probable cause or of no probable cause unless the parties 
stipulate prior to the hearing to allow the examiner to decide whether the 
respondent has engaged in discrimination or unfair honesty testing. If no 
probable cause is found, the complainant may petition for review of the 
examiner's findings pursuant to s. Ind 88.19. If probable cause is found, 
the department shall notify the parties that conciliation services are 
available, but that if conciliation fails or is waived, the matter shall be 
set for hearing. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83; emerg. r. and recr. (2), eff. 1-
21-85; r. and recr. (2), Register, July, 1985, No. 355, eff. 8-1-85. 

Ind 88.09 Conciliation. (1) RESOLUTION OF DISPUTES. The department 
shall attempt to resolve the dispute between the parties by conciliation 
unless either party waives conciliation in writing. 

(2) CONCILIATION AGREEMENT. If conciliation resolves the dispute, a 
written conciliation agreement shall be prepared and shall state all mea­
sures to be taken by any party. The agreement may provide for dismissal 
of the complaint, provided that such dismissal is without prejudice to the 
complainant's right to pursue the complaint against any respondent who 
fails to comply with the terms of the agreement. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.10 Notice of hearing. If conciliation fails to resolve the dispute or 
is waived, the department shall serve a notice of hearing and a copy of 
the complaint on each party. The notice shall fully identify the parties 
and the case number. It shall specify a time and date of hearing not less 
than 30 days after service of the notice of hearing, and a place of hearing 
either in the county of the respondent's residel).ce or in the county in 
which the discrimination or unfair honesty testing appears to have oc­
curred. It shall specify the nature of the discrimination or unfair honesty 
testing which appears to have occurred, and shall state the legal author­
ity on which the hearing is based. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83; am. Register, May, 1985, No. 
353, eff. 6-1-85. 

Ind 88.11 Answer. (1) CONTENT. An answer is a written statement 
which admits those allegations in the complaint which the respondent 
believes are true, denies those allegations which the respondent believes 
are false or which the respondent has insufficient knowledge to answer, 
and asserts any matters constituting a defense. 

(2) FILING AND SERVICE. Each respondent shall file an answer within 
10 days after the date of the notice of hearing. The department shall 
serve a copy of the answer upon all other parties. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.12 Prehearing conference. In any case set for hearing, prehear­
ings maybe held in accordance with the provisions of s. 227.07 (4), Stats. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.13 Subpoenas and motions. (1) SUBPOENAS. The examiner may 
issue subpoenas and subpoenas duces tecum, on the examiner's own mo­
tion or upon proper application of any. party, whenever necessary to 
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compel the attendance of witnesses or the production of documents. Ser­
vice of subpoenas shall be made in the manner prescribed by law. Sub­
poenas may be enforced pursuant to s. 885.12, Stats. 

(2) MOTIONS. Motions made during a hearing may be stated orally and 
shall, with the ruling of the examiner, be included in the record of the 
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hearing. All other motions shall be in writing and shall state briefly the 
relief requested and the grounds upon which the moving party is entitled 
to relief. All written motions shall be filed with the examiner or with the 
director of the division's bureau of legal services. Any party opposing the 
motion may file a brief written response. The department shall serve a 
copy of all written motions and responses on the other parties. All writ­
ten motions shall be decided without further argument unless requested 
by the examiner or director. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.14 Discovery. (1) EXCHANGE OF WITNESSES AND EXHIBITS. At 
least 10 days before the hearing, the parties shall file and exchange the 
names of witnesses and copies of exhibits which they intend to utilize at 
the hearing. With the exception of rebuttal matter and in the absence of 
good cause, the failure to timely file and exchange the names of witnesses 
and exhibits shall result in the exclusion of the witnesses' testimony and 
the exhibits. 

(2) TAKING AND PRESERVATION OF EVIDENCE. Each party may take 
and preserve evidence prior to hearing as provided in ch. 804, Stats., ex­
cept that discovery directed to an unrepresented complainant shall not 
be permitted in the absence of written consent. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.15 Disqualification of examiner. Upon the examiner's own motion 
or upon a timely and sufficient affidavit filed by any party, the examiner 
shall determine whether to disqualify himself or herself because of per­
sonal bias or other disqualification. Such determination shall be made a 
part of the record and decision in the case. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.16 Hearings. (1) PROCEDURE. Hearings shall be conducted in 
conformity with the act, this chapter, and the provisions of ch. 227, 
Stats. 

(2) APPEARANCE OF PARTIES. Parties may appear at the hearing in per­
son and by counsel or other representative. 

(3) ACCELERATION OF HEARING. The parties may file a written stipula­
tion that the hearing be held less than 30 days after service of the notice 
of hearing. 

(4) POSTPONEMENTS AND CONTINUANCES. All requests for postpone­
ments shall be filed with the examiner or with the director within 10 days 
after the date of the notice of hearing, except where emergency circum­
stances arise thereafter and prior to hearing. Postponements and contin­
uances shall be granted only for good cause shown and not for the mere 
convenience of the parties, their attorneys, or their representatives. 

(5) FAILURE TO APPEAR. If the complainant fails to appear at hearing, 
either in person or by a representative, the examiner shall dismiss the 
complaint. If a respondent fails to appear at hearing, the hearing shall 
proceed as scheduled. If, within 10 days after the date of the hearing, any 
party who fails to appear shows good cause in writing for the failure to 
appear, the examiner may reopen the hearing. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 
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Ind 88.17 Record of proceedings. (1) TRANSCRIPTION OF RECORD. A 
stenographic, electronic or other record of oral proceedings shall be made 
at all hearings conducted under the act. Transcription of the record for 
purposes other than judicial review shall be at the expense of any party 
who requests the transcription, at a reasonable compensatory fee as de­
termined by the department. The record shall be transcribed into a writ­
ten transcript at the department's expense only for the purpose of judi­
cial review. 

(2) TRANSCRIPTS. Copies of the written transcript shall be at the ex­
pense of any party who requests the transcript, at a reasonable fee as 
determined by the department, except that copies shall be made avail­
able without cost upon submission of a sworn affidavit of indigency and 
inability to pay the cost of the transcript. Indigency shall be determined 
in the manner provided ins. 977.07 (2), Stats. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.18 Decision and order. (1) SUMMARY OF PROCEEDINGS. The ex­
aminer shall prepare a summary of the proceedings and a formal written 
decision. If the record is transcribed before the examiner prepares a deci­
sion, the written transcript may be substituted for the summary of pro­
ceedings. 

(2) DECISION. The examiner's decision shall include findings of fact, 
conclusions of law, and an order. An opinion may accompany the deci­
sion. 

(3) ORDER. The examiner's order shall either dismiss the complaint or 
direct such action by the respondent as will effectuate the purpose of the 
act, with or without back pay and interest. The order is subject to review 
only by the commission, and in the absence of a timely petition for re­
view, the order is final for purposes of enforcement. 

(4) COMPUTATION OF INTEREST. Interest on any award made pursuant 
to this subchapter shall be added to that award and computed at an an­
nual rate of 12% simple interest. Interest shall be computed by calendar 
quarter. Interest shall begin to accrue on the last day of each calendar 
quarter, or portion thereof in the back pay period on the amount of back 
pay attributable to that calendar quarter, or portion thereof, after statu­
tory set-offs or other amounts actually received during that calendar 
quarter, or portion thereof, and shall continue to accrue until the date of 
compliance with the back pay order. 

(5) SERVICE. A copy of the examiner's summary of proceedings, deci­
sion and order shall be served on the parties. 

Note: In Anderson v. Labor and Industry Review Commission, 111 Wis. 2d 245, 260, 330 NW 
2d 594 (1983), the court held that back pay awards under the act should be increased to reflect 
the accrual of interest at the rate of 7 percent per annum. In Wilmot Union High School Dis­
trict, case IX, Decision No. 18820-B, (Dec. 12, 1983), the WERC concluded that the interest 
rate cited by the court in the Anderson case of 7% for back pay awards was based on s. 814.04 
(2) stats. a statutory rate of interest which had since changed and is currently 12% per an­
num. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83; renum. (4) to be (5), er. (4), 
Register, May, 1985, No. 353, eff. 6-1-85. 

Ind 88.19 Commission review. Any party may file a written petition for 
review by the commission of the examiner's decision and order. The peti­
tion shall be filed with the division's Milwaukee or Madison office within 
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20 days after the date that a copy of the examiner's decision and order is 
mailed to the last known addresses of the parties. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.20 Pre-employment inquiries and employment records. An em­
ployer subject to the act may make such pre-employment inquiries and 
keep such employment records as will enable the employer to determine 
statistically the age, race, color, creed, handicap, sex, national origin, 
ancestry or marital status of applicants and employes. Pre-employment 
inquiries and employment records which tend directly or indirectly to 
disclose such information do not constitute unlawful discrimination per 
se. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.21 Posting requirement. Every employer, employment agency, 
labor organization, and licensing agency subject to the act shall post in 
conspicuous places upon its premises a poster prepared and made avail­
able by the department relating to the provisions of the act and this 
chapter. 

History: Cr. Register, November, 1983, No. 335, eff. 12-1-83. 

Ind 88.22 Method for adjusting the amonnt of retirement benefits for purposes of the exemption 
for bona fide executives and high policy-making employes. History: Cr. Register, November, 
1983, No. 335, eff. 12-1-83; r. Register, May, 1985, No. 353, eff. 6-1-85. 
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