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Washington Avenue in the City of r~adison, 
this 24th day of October, 1988. 

Bruno J. ~1auer ~. 

) 
" I,) 

1\'1 C; i, 



ORDER OF THE DEPARTMENT OF DEVELOPMENT 
CREATING CHAPTER DOD 11 

WISCONSIN ADMINISTRATIVE CODE 

The Department of Development adopts an order to create Chapter DOD 11 of the 

Wisconsin Administrative Code, re1ating to the a110cation of the vo1ume cap 

on private activity bonds. 

Analysis Prepared by the Department of Deve10pment 

Statutory authority: ss. 560.02 (4) and 560.032, Stats. 

Statute interpreted: s. 560.032, Stats. 

1987 Wisconsin Act 69 required the Department of Deve10pment to estab1ish a 

system for the a110cation of the vo1ume cap on private activity bonds. The 

Department established an a110cation system by issuing emergency administra

tive rules (Chapter DOO 11) in ear1y January. At the same time, the Depart-

ment initiated the permanent ru1e process. 

Subsequent1y, the Department issued emergency ru1es that revised the a110ca

tion system. These rules were effective on May 17, 1988. Because the legis-

1ative committees had completed their reviews, the Department recalled the 

proposed permanent ru1es, CR 87-179, on July 18, 1988, in order to make ger

mane modifications pursuant to s. 227.19 (4)(b)4., Stats. On September 14, 

1988, the Department resubmitted the proposed permanent rules with the ger

mane modifications. This order reflects the ru1es with the germane 

modifications. 
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Text of Rule 

SECTION 1. Chapter DOD 11 is created to read: 

CHAPTER DOD 11 

ALLOCATION OF VOLUME CAP ON PRIVATE ACTIVITY BONDS 

DOD 11.01 PURPOSE. The purpose of this chapter is to set forth a 

procedure for the allocation, pursuant to s. 560.032, Stats., of the amount 

of tax-exempt II pr ivate activity bonds ll that may be issued by Hisconsin 

issuers during calendar year 1988, pursuant to the internal revenue code of 

1986, 26 U.S.C. s. 146. 

DOD 11.02 DEFINITIONS. In this chapter: 

(1) IICarryforward Purpose ll has the meaning assigned to that term in 

26 U.S.C. s. 146 (f) (5). 

(2) IICode ll means the internal revenue code of 1986, as amended. 

(3) IIDepartment ll means the department of development. 

(4) IIFederally-Assisted Project ll means a project for which the applica

tion for an allocation received pursuant to s. DOD 11.06 (2) includes a 

statement that an allocation is requested for a federally-assisted project. 

and is accompanied by a copy of an application for: (a) an urban development 

action grant under Section 119 of the housing and community development act 
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of 1974 with respeet to the project, or (b) insurance, guarantee or grant in 

connection with the bonds, issued by the federal housing administration, the 

government national mortgage association or the department of housing and 

urban development pursuant to the national housing act, as amended, or the 

United States housing act of 1937, as amended. 

(5) "Issuer" means any county, city, town, village or other public body 

described in s. 67.01 (5), Stats., or agency, authority or political 

subdivision of the state of Wisconsin, including any public corporation or 

commission established by any of these entities, that is empowered to borrow 

money. 

(6) "Issuer-Owned Project Bonds" means bonds issued for a facility that 

is owned by an issuer, would be treated as owned by the issuer pursuant to 

26 U.S.C. s. 142 (b) (1) (B) and is described in 26 U.S.C. s. 142 (a) (1) to 

(10). It does not include single-family housing bonds but does include 

multi-family housing bonds. 

(7) "Multi-Family Housing Bonds" means bonds issued for a qualified 

residential rental project, as defined in 26 U.S.C. s. 142 (d) (1). 

(8) "Other Private Activity Bonds" means private activity bonds other 

than those certified to the department as issuer-owned project bonds, 

multi-family housing bonds or single-family housing bonds. 

(9) "private Activity Bonds" has the meaning assigned to that term in 

26 U.S.C. s. 141 (a). 

3 



(10) "Qualified Redevelopment Bonds" has the meaning assigned to that 

term in 26 U.S.C. s. 144 (e). 

(Il) "Single-Family Housing Bonds·· means qualified mortgage bonds as 

defined in 26 U.S.C. s. 143 (a). 

(12) "Unified Volume Cap" means the state eeiling for the issuanee of 

private aetivity bonds applieable to the state of Hiseonsin for ealendar 

year 1988. 

NOTE: The "unified volume eap" is determined aeeording to 26 U.S.C. 

s. 146 (d) (1). It is an amount equal to the latest eensus estimate of the 

resident population of the state of Hiseonsin released by the bureau of 

eensus before the beginning of ealendar year 1988 multiplied by $50 per 

person, whieh equals $240,350,000. 

DOO 11.03 INITIAL ALLOCATION TO THE HISCONSIN HOUSING AND ECONOMIC 

DEVELOPMENT AUTHORITY. There is alloeated to the Hiseonsin housing and 

eeonomie development authority for ealendar year 1988 $20 million of the 

unified volume cap to be utilized for those purposes that the authority in 

its discretion shall determine are needed. The authority shall eertify to 

the department promptly after issuanee of any private aetivity bonds the 

amount of the bonds issued pursuant to this allocation. Any amount of the 

allocation that remains unused on October 1, 1988, shall be automatieally 

transferred to the department, to be further a 11 ocated as provi ded i n 

s. DOD 11.06. The authority shall promptly certify to the department the 

amount of the unused allocation. 
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DaD 11.04 ALLOCATION TO THE WISCONSIN HOUSING AND ECONOMIC DEVELOPMENT 

AUTHORITY. Any application by the Wisconsin housing and economic deve10pment 

authority for an al1ocation under s. DOD 11.06 shal1 contain a certification 

by the issuer that the a11ocation under s. DOD 11.03 and any unused alloca

tion from a prior year carried forward and available to the issuer for that 

purpose has been or, as part of the bond issuance, wi11 be fu11y utilized. 

If the al1ocation is for single-family housing bondst the app1ication sha11 

contain a separate certification from the governor that the governor has 

approved the bond issue. The governor shal1 provide the certification only 

after being advised by the department of the current status of the allocation 

to the department made under s. DOD 11.06 (1) (a) and that, after giving due 

consideration to a1ternative uses of the allocation, has decided that the 

utilization of the allocation for the issue of single-family housing bonds is 

in the best interests of the people of the state of Wisconsin. 

DOU 11.05 BUILDING COMMISSION ALLOCATION. There is allocated to the 

building commission for calendar year 1988 $20 million of the unified volume 

cap to be further allocated by the building commission and utilized for any 

private activity bonds as the building commission in its discretion shall 

determine are needed. The building commission shall certify to the depart

ment promptly after issuance of any private activity bonds the amount of the 

bonds issued pursuant to this allocation. Any amount of the al1ocation that 

remains unused on November 30, 1988 sha11 be automatically transferred to the 

department, to be further a110cated as provided in s. DOD 11.06. The build

ing commission shall prompt1y certify to the department the amount of the 

unused allocation. 
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OOD 11.06 DEPARTMENT ALLOCATION AND ALLOCATION PROCESS. There is allo

cated to the department on behalf of the issuers, for calendar year 1988, the 

remainder of the unified volume cap, $200,350,000, to be further allocated as 

follows: 

(1) (a) Prior to October 1, 1988, the allocation to the department shall 

be set aside and accounted for in three separate categories, as follows: 

1. An amount of $13 million for multi-family housing bonds; 

2. An amount of $70 million for single-family housing bonds; and 

3. The remainder, including any amount that has been surrendered or 

terminated pursuant to subs. (7) and (8), for issuer-owned project bonds, 

qualified redevelopment bonds and other private activity bonds. 

(b) On and after October 1, 1988, the allocation to the department 

shall be aggregated into a single category and available for issuer-owned 

project bonds, qualified redevelopment bonds, multi-family housing bonds and 

other private activity bonds. 

(2) (a) Any issuer, or any person acting on its behalf, may make an 

application to the department for an allocation of the unified volume cap. 

Each application shall provide: 

1. Evidence that official action has been taken by the issuer with 

respeet to the issuance of the obligations which, for obligations issued 
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pursuant to s. 66.521, Stats •• shall be the initial resolution previously 

filed with the department with respeet to the obligation, and 

2. A written, signed opinion of the issuer's legal counsel, or of bond 

counsel, to the effeet that a reasonable basis exists to conelude that the 

obligations would be private activity bonds sUbject to the unified volume 

cap and indicating whether the bonds would be issuer-owned project bonds, 

qualified redevelopment bonds, multi-family housing bonds, single-family 

housing bonds or other private activity bonds. 

(b) Any application with respeet to federally-assisted project shall 

also contain a statement that the applications for a federally-assisted 

project and shall include a copy of: 

1. The application, on the form prescribed by the United States 

department of housing and urban development, for an urban development action 

grant pursuant to section 119 of the housing and urban development act of 

1974 with respeet to the project, or 

2. An application, on the form prescribed by the respective federal 

agency, for insurance or guarantee in connection with the bonds issued by the 

federal housing administration, the government national mortgage association 

or the department of housing and urban development pursuant to the national 

housing act, as amended, or the United States housing act of 1937, as 

amended. 
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(3) Upon receipt of any application, the department shall record it by 

date and time of receipt, except that all applications received on or before 

the effective date under this chapter shall be deemed received at the same 

time. The department shall promptly certify the portian of the relevant 

category of its allocation of the unified volume cap that has not been allo

cated to an issuer and shall allocate the available portion of the amount 

requested to the issuer. The allocation shall be valid for a period equal to 

the lesser of 90 calendar days or, in the case of an application for a 

federally-assisted project, 120 calendar days or the remainder of the calen

dar year. The amount of the allocation shall not exceed the maximum amount 

authorized for issuance under the official action taken by the issuer with 

respeet to the obligations. Certain allocations are sUbject to earlier ter

mination pursuant to sub. (8). Any allocation received under this section 

will be valid only with respeet to bonds issued in calendar year 1988. Any 

allocations for a carryforward purpose shall be obtained under the provisions 

of s. DOD 11.07. 

(4) In making an allocation, the department shall only consider compli

ance with the requirements of sub. (2), the dollar amount of the request and 

the portian of the relevant category of its allocation of the unified volume 

cap that has not been allocated to an issuer. 

(5) (a) Each issuer, or a person acting on its behalf, shall notify the 

department in writing as to the amount of obligations issued pursuant to the 

allocation on or before five business days after the issuance of the bonds. 

In the case of a federally-assisted project, the notification shall include 

evidence of the award of: 
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1. An urban development action grant, or 

2. Insurance, guarantee or a grant in conneetion with the bonds issued 

by the federal housing administration, the government national mortgage 

association or the department of housing and urban development pursuant to 

the national housing aet, as amended, or the United States housing act of 

1937, as amended, with respeet to the project. 

(b) Upon notifieation under par. (a), the allocation in the amount 

issued shall, subject to par. (e), become permanent and irrevoeable. 

(e) The department shall treat any notice reeeived pursuant to this sub

section more than five business days after the issuanee of the bonds as a 

reapplieation pursuant to sub. (6). If an alloeation is certified to the 

issuer pursuant to a reapp1ication, this subsection shal1 be deemed to have 

been eomp1ied with as though the notice of issuanee had been time1y received. 

(6) Subjeet to s. DOD 11.10, all app1ications sha11 be processed in the 

order reeeived by the department. An app1ication sha11 be made only within 

90 ca1endar days or, for a federa11y-assisted project, 120 ca1endar days, 

prior to the p1anned issuance of the bond. Any reapp1ieation sha11 be 

effective only upon the day on which the previous a110cation expires, exeept 

that a notice of issuanee whieh is treated as a reapp1ication pursuant to 

sub. (5) sha11 be effective upon reeeipt by the department. 

(7) An issuer, or a person acting on its beha1f, may surrender all or 

any part of its rights to a particular a110cation, in whole or in part, 
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under any section of this chapter prior to its expiration. If this event 

occurs, the allocation shall expire. An issuer that has received an alloca

tion for a federally-assisted project, or a person acting on its behalf, may 

alternatively surrender only its right to an extended allocation period of 30 

days, whereupon the allocation shall be treated as if it were not for a 

federally-assisted project. 

(8) (a) Unless the department has received notice of the issuance of 

bonds pursuant to sub. (5) or a deposit of cash or a certified or cashier's 

check in an amount equal to 0.5 percent of the allocation requested, any 

allocation shall terminate on the earlier of 30 days after the allocation is 

made or December 1, 1988. Unless the department has received a deposit of 

cash or certified or cashier's check in an amount equal to 0.5 percent of the 

allocation requested, no allocation shall be made after December 1, 1988. No 

additional deposit shall be required with respeet to an allocation made upon 

reapplication if a deposit in an amount equal to 0.5 percent of the alloca

tion requested has already been made, and not refunded, with respeet to the 

project. 

(b) 1. SUbject to subd. 2., the deposit shall be refunded, without 

interest, if prior to January 1, 1989: 

a. Bonds are issued by the issuer pursuant to the allocation or to an 

allocation made upon reapplication, or 

b. No allocation is made to the issuer upon reapplication, or 
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c. No allocation is made to the issuer. 

2. A ratable portion of the deposit proportionate to the amount by 

which the allocation exceeds the face amount of the bonds issued shall not 

be refunded. 

3. Any deposits, or portions of the deposits, which have not become 

refundable pursuant to subds. 1 and 2 as of January 1, 1989 shall vest in 

the state of Wisconsin to be used for the benefit of the people of the state 

of Wisconsin in a manner as the legislature in its discretion may determine. 

4. Any refund shall be made within 30 days after arequest for refund, 

together with any evidence as the department may reasonably require, is 

furnished to the department. 

(9) Notwithstanding any other provision, the deposit required with 

respect to any issuer-owned project bonds or qualified redevelopment bonds 

shall be $1,000 for each $5 million of a11ocation or portion of allocation 

requested, and no deposit shal1 be required with respect to any allocation 

to the state building commission. In the event the set-aside for issuer

owned project bonds and qualified redevelopment bonds un der sub. (1) (a) 1. 

is exceeded prior to October 1, 1988, allocations for issuer-owned project 

bonds may be made from the set-aside under sub. (1) (a) 3. 

(10) Any allocation pursuant to this section in excess of $25 mil1ion 

shall be provisional, and may not be used until approved by the secretary of 

the department. Any application by an issuer for an allocation shal1 contain 

11 



a certification by the issuer that any allocation under s. DOD 11.03 or 

DOD 11.05 available to the issuer for the bond issue has been, or as part of 

the bond issuance, will be fully utilized. The secretary·s approval shall 

not be effective unless prior notice has been given and an opportunity to 

comment in writing and at a pUblic hearing has been provided. Notice shall 

be given by pUblication in the official state newspaper and by mail to any 

person who has made arequest of the department to receive the notice. The 

approval shall state that, after consideration of any comments received and 

after being advised of the current status of the allocation to the department 

made under sub. (1) and after giving due consideration to alternative uses of 

such allocation, the secretary has decided that the utilization of the allo

cation for the bond issue is in the best interests of the people of the state 

of Wisconsin. The allocation shall be revoked, and any deposit refunded, 

unless the secretary approves in writing the allocation within 14 calendar 

days after the pUblic hearing. 

DOD 11.07 CARRYFORWARD ALLOCATION PROCESS. (1) (a) On December 29, 

1988, the department shall determine the portion of its allocation of the 

unified volume cap that has not been allocated to issuers and shall then make 

allocations only for carryforward purposes. No allocation for carryforward 

purposes shall be made pursuant to this subsection prior to that date. Any 

requests shall be considered by the department in the order received, and a 

request shall be deemed not to be received if an allocation has been made and 

not surrendered with respeet to the same project or portion of the project. 

An allocation shall be made to any issuer that has: 
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1. Requested an allacatian for a earryforward purpose, 

2. Provided the department with information as is requested by the 

department and approved by the department as showing that an effeetive e1ee

tion ean be made by the issuer under the federa1 tax reform act of 1986 and 

any app1icab1e incarne tax regu1ations promu1gated pursuant to 26 U.S.C. 

s. 146, and 

3. Paid to the order of the department a deposit of immediately avail

ab1e funds or a eertified or cashier's eheck in an amount equa1 to 1 percent 

of the amount of the allacatian requested. 

(b) The deposit paid under par. (a) 3. sha11 be refunded, without inter

est, if an allacatian is not made to the issuer or bonds are issued by the 

issuer, on or before December 31, 1991, for the earryforward purpose indi

cated in the appl;eation for the al10cation, provided that an amount of a 

deposit equa1 to 1 percent of the amount by which the allacatian exceeds the 

face amount of bonds aetua11y issued sha11 not be refunded. Any refund sha11 

be made within 30 days after arequest for refund, together with any evidence 

as the department may reasonab1y require, is furnished to the department. 

(e) Any deposit under s. DOD 11.06 (8) sha11 not be credited toward the 

deposit required under this subsection. 

(d) Any deposits, or portions of the deposits which have not become 

refundab1e pursuant to par. (e) as of January 1, 1992 shal1 vest in the 
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state of Wisconsin to be used for the benefit of the people of the state of 

Wisconsin, in a manner as the legislature may determine. 

(e) Notwithstanding any other provision, the deposit required with 

respeet to any issuer-owned project bonds or qualified redevelopment bonds or 

any allocation to the state building commission shall be $1,000 for each 

$5 million of allocation or portion of allocation requested. 

(2) On December 30, 1988, the department shall determine the portion of 

its allocation of the unified volume cap that has not been allocated to 

issuers and for which it has not received requests for carryforward purposes. 

The department shall assign that portion to the Wisconsin housing and eco

nomic development authority with direction to the authority to make an elec

tion, pursuant to any applicable income tax regulations promulgated pursuant 

to 26 U.S.C. s. 146, to carry forward the portion for any carryforward 

purpose. 

DOO 11.08 OEPARTMENT CERTIFICATION. At the request of an issuer that 

has complied with all of the provisions of this chapter and that has received 

an allocation, or of any person acting on its behalf, the secretary of the 

department, or designee, shall certify that the bond issue meets the require

ments of 26 U.S.C. s. 146. 

OOD 11.09 DESIGNATION OF INTEREST EARNED. Any interest earned upon 

investment of amounts deposited under this chapter shall inure to the state 

of Wisconsin for the benefit of the people of the state of Wisconsin, to be 

used in a manner as the legislature may determine. 
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DOD 11.10 EFFECTIVE DATE. The rules eontained in this proposed order 

shall take effeet on the first day of the month following pUblieation in the 

Wiseonsin administrative register as provied in s. 227.22 (2) (Intro), Stats. 

Da ted: _-""'-a!<::.L?_' =:Z;..Lt_~-,go...;Y __ _ 

LC:mdk 
1687a 

Age n ey: ;::-Vr"'="'---::---;~~"'-"" '---_~-=--=-_=_-=-_=_-======-------
Bruno J. Mauer 
Seeretary 
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October 24, 1988 

Mr. Orlan L. Prestegard 
Revisor of Statutes 
30 West Mifflin Street, #906 
Madison, WI 53702 

Dear Mr. Prestegard: 

123 West Washington Avenue 
PO. Box 7970 

Madison, Wisconsin 53707 
(608) 266-1018 

Tommy G. Thompson, Governor 
Bruno J. Mauer, Secretarv 

RECEIVED 

oeT 25 1988 
Revisor of Statutes 

Bureau 

Enclosed you will find a copy of the Department of Development's certified 
order creating rules relating to the allocation of the volume cap on private 
a cti vi ty bonds. 

If you have any questions, please call Louis Cornelius, at 608/266-8629. 

Sincerely, 

BJM:saj 
0898e 

Enclosure 


