COMMISSIONER OF INSURANCE _ 379
ns

Chapter Ins 17

PATIENTS COMPENSATION FUND

Ins 17.001 Definitions (p. 379) Ins 17.18 Examination of witnesses (p.
Ins 17.01 Payment of mediation fund fces 384)

(p. 379) i Ins 17.19 Record (p. 384)
Ins 17.02 Petition for declaratory rulings Ins 17.20 Stipulations (p. 385)

(p. 380) Ins 17.21 Molions (p. 385)
Ins 17.03 How proceedings initiated (p. Ins 17.22 Default (p. 385)
38 Ins 17.23  Arguments (p. 385}
Ins 17.04 General rules of pleading (p. Ins 17.24 Review of classification (p. 385)
Ins 17.25 . Wisconsin health care lability

Ins 17.06 Caption of pleadings and notice insurance plan (p, 386)
(p. 380) Ins 17.26 Future medical expense funds
Ins 17.06 Service of papers (p. 331) {p. 396)
Tns 17.07 Froc3gcll?re upon filing complaint  Ins 17.27 F;l_;;ag of financial statement (p.
p. . -
Ins 17.08 Forms of notice (p, 381} Ins 17.276 Claims information; confidenti-
Ins 17.09 Answer {p. 381) ality {p. 398)
Ing 17.10 Contents of answer (p. 382) Ins 17.28 Health care provider fees (p.
Ins 17.11 Hearing examiner (p, 383) 398
Ins 17.12 Rules of hearing {p. 383) Ins 17.285 Peer review council {p. 400-4)
Ins 17.13 Continuances {p. 383) Ins 17.20 Servicing agent (p, 400-8) .
Ins 17.14 Hearing public {p. 383) Ins 17.30 Peer review council assessments
Ins 17.15 Subpoenas (p. 383) (p. 400-8)
Ins 17.16 Service (p. 383) Ins 17.50 Self-insured plans for health
Ins 1717  Appearances (p. 384) care providers (p. 400-9)

Ins 17.001 Definitions. (ss. 619.04 and 655.003, Stats.) As used in this
chapter:

1) “Board" means the board of governors established pursuant to s.
619,04 (3), Stats.;

2) “Fund” means the patients compensation fund established pursu-
ant to s. 655.27 (1), Stats., except as defined in s, Ins 17.24;

(3} “Hearing” includes both hearings and rehearings, and these rules
shall cover both so far as applicable, except where otherwise specifically
provided by statute or in ch. Ins 17

4} “Plan” means the Wisconsin health care Hability insurance plan
established by s. Ins 17.25 pursuant to s, 619,01 (1) (a), Stats.;

(5} “Commissioner’” means the commissioner of insurance or deputy
whenever detailed by the commissioner or discharging the duties and ex-
ercising the powers of the commissioner during an absence or a vacancy
in the office of the commissioner, as provided by s, 601,11 (1) (b), Stats,

Histery: Cr, Register, July, 1979, No. 283, eff, 8-1.79.

Ins 17.01 Payment of mediation fund fees. (1) PURPOSE. This rule im-
plements the provisions of ch, 655.61, Stats., relating to the payment of
mediation fund fees.

(2) PAYMENT OF FEES TO FINANCE THE MEDIATION SYSTEM. (a) Every
physician practicing in the state, subject to ch, 655, Stats., excluding
those in a residency or fellowship training program, and every hospital
operating in the state, subject to ch. 655, Stats., shall pay to the commis-
sioner of insurance an annual fee to ﬁnance the mediation system created
by s. 655,42, Stats. The commissioner of insurance shall deposit all such
fees collected in the mediation fund created by s, 655.68, Stats.
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(b) The fee is due and payable upon receipt of the billing by the physi-
cian or hospital.

(e) Any physician or hospital who has not paid the fee within 30 days
from the date the billing is received shall be deemed to be in noncomp i-
ance with s. 655.61 (1), Stats

(d) The commissioner shali notify the department of regulatlon and
licensing of each 1physician who has not paid the fee, and who is, there-
fore, in noncompliance with s. 655.61 (1), Stats.

(e} The commissioner shall notify the department of health and social
services of each hospital which has not paid the fee, and which is, there-
fore, in noncompliance with s, 655,61 (1), Stats,

(f) Fees collected under this section are not refundable except to cor-
rect an administrative billing error,

{8) FEESCHEDULE. The following fee schedule shall be effective July 1,
{a) T'or physicians — $—0—

{b} For hospitals — $—-0—

History: Cr. Register, August, 1978, No. 272, eff, 9-1-78; emerg. r. and recr. eff. 7-2-86; r.

and recr., Register, September, 1986, No. 369, eff. 10-1. 86; er. (2) (1), am. (3), Remster, June,
1987, No 378, eff, 7-1-87.

Ins 17,02 Petition for declaratory rulings. (ss. 619.04 and 655.003,
g?ztge) éﬂ é’etitions for declaratory rulings shall be governed by s.

" {2) Such petitions shall be filed with the commissioner who shali inves-
tigate, give notice, ete.

(3) All final determinations shall be made by the board,
Histoey: Cr. Register, July, 1979, No. 283, off. 8-1-79,

Ins 17.03 How proceedings initiated. (ss. 619.04 and 655.003, Stats.)
Proceedings for a hearing upon a matter may be initiated:

(1) On a complaint, specifying all grounds which the complainant
wishes to be considered at the hearing, by any individual, corporation,
partnership or association which is aggrieved, filed in triplicate (original
and 2 copies) with the commissioner,

(2) By the board on its own motion whenever its investigation dis-
closes probable ground therefore.

History: Cr. Register, July, 1979, No. 283, eff. 8-1-79; am. (intro.) and (1}, Register, Febru-
ary, 1988, No. 386, eff. 3-1-88.

Ins 17.04 General rules of pleading. {ss. 619.04 and 655.003, Stats.) All
pleadings shall be governed by s. 802,02, Stats., where applicable.

" Hislory: Cr. Register, July, 1979, No. 283, off, 8-1-79.

Ins 17.05 Caplion of p leadmgs and nolice. (ss. 619.04 and 655.003,
Stats.) All pleading, notices, orders and other papers filed in reference fo
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-8, Against a private medical malpractice insurer, the actual cost in-
curred by the council for its review of any claim paid by the private in-
surer, if the private insurer requests a recommendation on premium ad-
justments with respect to that clairn under s. 655.275 (5) (a) 8, Stats.

(b) Amounts cbllected under par. (a) 3 shall be applied to reduce, in
equal amounts, the assessments under par, (a) 1 and 2 for the same fiscal
vear. . e

(3) PAYMENT, Each assessment under sub. {2) sha]i be paid within 30
days after the billing date,

History: Cr. Register, June, 1987, No. 378; eff, 7-1-87,

Ins 17.50 Self-insured plans for health care providers, (1) PURPOSE. This
section implements s. 655.23 (3} (a), Stats. - :

(2) DEFINITIONS. In this section:

(a) ““Actuarial” means prepared by an act'uar'y' meeting the require-
ments of s, Ins. 6.12 who has experience in the field of medieal malprac-
tice liability insurance, : ‘

(b) “Level of confidence” means a pereentage describing the probabil-
ity that a certain funding level will be adequate to cover actual losses.

(e) ‘.‘Qccurrence qoverage” means coverage for acts or omissions occur-
ring during the period in which a self-insured plan is in efiect.

(d) “Office” means the office of the commissioner of insurance.

(e) "‘Provider,” when used without modification, means a health care
provider, as defined in s. 655,001 (8), Stats., that is responsible for the
establishment and operation of a self-insured plan.

(f) “Risk margin’ means the amount that must be added to estimated
liabilities to achieve a specified confidence level.

(g) “Self-insured plan” means a method, other than through the pur-
chase of insurance, by which a provider may furnish professional liability
coverage which meets the requirements of ch. 655, Stats.

(b} *"Year” means the self-insured plan’s fiscal year.

(3) COVERAGE, (a) A self-insured plan shall provide professional liabil-
ity oceurrence coverage with limits of liability in the amounts specified in
8. 655.23 (4), Stats., for the provider, the provider’s employes, other than
employes who are natural persons defined as health care providers under
s. 655.001 (8), Stats., and any other person for whom the provider is le-
gally responsible while the employe or other person is acting within the
scope of his or her duties for the provider.

(b) A self-insured plan may also provide occurrence coverage for any
natural person who is & health care provider, as defined in s, 655.001 (8),
Stats., and who is an employe, partner or shareholder of the provider.
The self-insured plan shall provide separate limits of liability in the
amouné;s specified in 8. 665.28 (4), Stats., for each such natural person
covered. : .

(e} A self-insured plan shall also provide for supplemental expenseé in
addition to the limits of liability in s. 655.23 (4), Stats., including attor-

Register, December, 1989, No. 418




4{]0-1(} . WISCONSIN ADMINISTRATIVE CODE
ns

ney fees, litigation expenses, costs and interest incurred in connection
with the settlement or defense of claims.

{d} A self-insured pian may not provide coverage for anything other
than the professional liability coverage required under ch, 655, Stats., or
for any other person than those specified in pars. (a) and (b).

(4) INITIAL FILING, A provider that intends to establish a self-insured
Plﬁn shall file with the office a proposal which shall include all of the
ollowing:

(a) If the provider is not a natural person, the history and organization
of the provider.

(b) If the provider is not a natural person, a resolution adopted by the
provider's governing body approving the establishment and operation of
a self-insured plan, ‘

(e} A description of the proposed method of establishing and operating
the self-insured plan.

(d} An actuarial estimate of the liabilities that will be incurred by the
self-insured plan in the first year of operation, an actuarial review of the
cost of the first year’s funding and a description of how the self-insured
plan will be funded. '

(e) If prior acts coverage is required under sub. (6) (f) 1, an actuarial
estimate of the liabilities of the provider and any natural person covered
under sub. (3} (b) for prior acts, an actuarial review of the cost of funding
the coverage and a description of how the coverage will be funded.

(f) An actuarial feasibility study which includes a 5-year projection of
expected resuits.

{g) The identity of the ‘bank that will act as trustee for the self-insured
plan and a proposed trust agreement between the provider and the bank,

(h) Any proposed investment policy that will be applicable to the in-
vestment of the trust’s assets.

(1) A description of the provider's existing or proposed risk manage-
ment program,

(3) The estimated number and the professions of natural persons that
the self-insured plan will cover under sub. (3) (h).

(k) A description of the proposed contractual arrangements with ad-
ministrators, claims adjusters and other persons that will be involved in
the operation of the self-insured plan.

(1) The provider’s most recent audited annual financial statement.

(m) A proposed draft of a letter of credit, if the provider intends to use
one as part of the inttial funding,

{n) Any additional information requested by the office.

(5) REVIEW OF PROPOSAL; APPROVAL, {(a) After reviewing a proposal
submitted under sub. (4), the office may approve the proposal if all of the
following conditions are met:

1. The initial filing is complete.
Register, December, 1989, No. 408
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2. The proposa] is actuarially sound.
3. The proposal complies with ch. 655 Stats.

4. The proposal ensures the provider's eontinuing ability to meet the
financial responsibility requirements of s. 655.23, Stats. .

6. The provider is sound, reliable and entitled to public conﬁdence and
rr}llayf reasonably be expected to perform xts obhgatlons contlnuous}y in
the future,

(b} If any of the conditions specified under par. (a) is not met the office
may request the prov1der to submlt additional information in Wrttmg or
may assist the provider in revising the proposal,

(e) A self-insured plan may not begin operation without thé written
%pproval of the office which specifies the earhest date operation may
egin

(6) FUNDING REQUIREMENTS; PROHIBITIONS, (a) The minimum initial
funding required for a self-insured plan is $2,000,000,

(b) Before a self-insured plan begins operation, the provider shall es-
tablish a trust with a Wisconsin-chartered or federally-chartered bank
with trust powers which is located in this state.

(e) 1. If the actuarial estimafe under sub. (4) (d) is less than
$2,000,000, the provider shall, hefore the se]f-insured plan begins opera-
tion, deposit in the trust cash equal to the first year's estimated liabilities
plus a letter of credit equal to the dlﬁerence between the cash funding
and $2,000,000. }

2, In each of the next 3 years, the provider shall make quarterly cash
payments to the trust in amounts sufficient to keep the estimated liabili-
ties fully funded and shall keep in effect a letter of credit equal to the
difference between the total estimated liabilities and $2,000,000. '

3. If the total estimated liabilities for the 6th year of operation are less
than $2,000,000, the provider shall, during that year, make guarterly
cash payments to the trust in amounts sufftcient to ensure that, by the
end of that year, the trust's cash assets equal $2,000,000, except that if
the provider files & written request with the commissioner before the be-
ginning of that year, the commissioner may perinit the provider to con-
tinue using a letter of credit equal to the difference between the total
estimated liabilities and $2,000,000, This permission may be renewed an-
nually if the provider files a written request with the commissioner hefore
the beginning of each subsequent fiscal year,

4. A letter of credit under this subsection shall meet all of the following
conditions:

a. It shall be irrevocable.

b, It shall be issued by a Wisconsin-chartered or federally-chartered
bank located in this state.

¢. It shall be issued solely for the purpose of satlsfymg the funding
requirements of the trust.

d. It shall describe the procedure by which the trustee may draw upon
it.
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(d) ¥f the actuarial estimate under sub. (4) (d) is greater than
$2,000,000, the provider shall, before the self-insured plan begins opera-
tion, depomt $2,000,000 cash in the trust. The provider shall make quar-
terly cash payments to the trust so that at the end of the first year of
i)p{e)rlation, the trust’s cash assets equal the first year’s estimated
la ilities

(e) In each subsequent year of the self-msured plan’s operatlon, the
provider shall make quarterly cash payments to the trust in amounts
sufficient to ensure that the total cash assets of the trust at the end of
.E_tg;:}z %e:l;\r are not less than the estimated liabilities reported under sub.

a

(f) 1. If the provider or any natural person covered under sub. (3) (b)
had claims-made coverage before the self-insured plan was established
and did not purchase an extended reporting endorsement from the previ-
ous carrier, the self-insured plan shall provide coverage for prior acts by
means of cash payments to the trust in addition to the funding required
for the occurrence coverage.

2. If the actuarial estimate under sub. (4) (e} is less than $500,000, the
provider shall, before the self-insured plan begins operation, deposit in
the trust the entire amount of the estimate in cash.

3. If the actvarial estimate under sub. (4) (e) is greater than $600,000,
the provider shall, before the self-msured plan begins operation, deposlt
in the trust $500, 000 or the first year's estimated payments, whichever is
greater. The provider shall make quarterl y cash payments to the frust so
that at the end of the first year, t qhe trust’s assets include the total esti-
mated liabilities for prior acts.

(g) Quarterly cash payments under this subsection shall be in equal
amounts except that the amount of the last quarter’s payment shall be
adjusted by the amounts of the trust’s investment income and actual
expenses incurred, and except that the first quarter’s payment shall not
be less than the amount of a quarterly payment for the previous year
before adjustment for income and expenses.

(h} 1. A provider may not deposit in the trust, and the trustee may not
pay from the trust, any funds other than those intended to meet the fi-
nancial responsibility requirements of ch. 655, Stats., and to pay the ad-
ministrative expenses of operating the self-insured plan and the trust.

2. The trustee may not invest any of the trust’s assets in securities or
real property of the provider or any of its affiliates,

(i) I the assets of the trust at any time are insufficient to pay all claims
against the self-insured plan, the liabilities are those of the provider
without recourse against any employe, partner or shareholder covered by
the self-insured plan.

(7) FILING PRIOR TO OPERATION OF SELF-INSURED PLAN. Before an ap-
proved self-insured plan begins operation, the provider shall file with the
office all of the following:

{a) Certified copies of the executed se]f—msured plan document and
trust agreement,
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{b) If the provider is not a natural person, a certified copy of an exe-
cuted resolution adopted by the provider’s governing body approving
the self-insured plan and trust agreement,

(e) A certified copy of any trust investment policy adopted by the pro-
vider or the provider’s governing body.

(d) The trustee’s certification that the initial amount of cash required
under sub. (6) has been deposited in the trust.

(e) A certified copy of any letter of credit held by the trustee.

{f) If any part of the operation of the self-insured plan is conducted by
a person other than the provider or an employe, partner or shareholder of
the provider, a certified copy of an executed contract with each such
person.

{8) FINANCIAL REPORTING. (a) Within 120 days after the end of a year,
the self-insured plan shall submit to the office all of the following:

1. Actuarial estimates of the projected liabilities for the current year
and of the total liabilities for all prior years covered by the self-insured
plan and the risk margin for all projected and incurred claims, and an
actuarial opinion of the reasonableness of the estimates.

2. A description of the proposed method of funding for the current
year.

3. The provider’s audited annual financial statement.
4. The self-insured plan’s audited annual finaneial statement.

{b) Within 60 days after the end of each quarter, the self-insured plan
slﬁall submit to the office the most recent quarterly financial statement of
the trust.

(9) OTHER REPORTING REQUIREMENTS. (a) After a self-insured plan be-
gins operation, the provider shall report to the office any proposed
change in the self-insured plan document, trust agreement, trust invest-
ment policy, letter of credit or any other document on file with the office
if the change would materially affect the operation of the self-insured
plan or its funding, No proposed change may take effect without the
written approval of the office.

(b) The provider shall annually file with the patients compensation
fund proof of financial responsibility under s, 665,23, Stats., in the form
specified by the office. The provider shall also file proof of financial re-
sponsibility on behalf of each natural person covered under sub. (3) (b).

(e) The provider shall immediately notify the patients compensation
fund if either of the following occurs:

1. A claim filed with the self-insured plan has a reserve of 50% or more
of the limit specified in s. 655,23 (4), Stats., for one oceurrence.

2, The self-insured plan’s total aggregate reserves for the provider or
for any natural person covered under sub. (3) (b) for a single year exceed
66% of the limit specified in s, 655.23 (4), Stats., for all occurrences in one
year.
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3. A claim filed with the self-insured plan creates potential exposure for
the patients compensation fund, regardless of the amount reserved,

(d) The provider shall ensure that all claims paid by the self-insured
plan are reported to the medical examining board and the board of gover-
gors of the patients compensation fund as required under.s. 655.26,

tats.

{10) DISCOUNTING #ROH[BITED. All actvarial estimates required under
this section shall be reported on a nondiscounted basis.

(11) LEVELS OF CONFIDENCE, {(a) The risk margin used in determining
the initial funding under sub, (§) shall be at not less than a 30% level of
cgnﬁc}iencle and, except as provided in pars, (b) and (¢}, shall remain at
that level,

(b) After a self-insured plan has operated for at least § years and expe-
rience can be reasonably predicted, the office may permit the use of a risk
margin of less than a 90%, but not less than a 76%, level of confidence in
determining annual funding of the trust. For at least 5 years after such
permisston is granted, the provider shall fund the difference between the
cash required at the lower level of confidence and the 90% level of confi-
dence with funds restricted by the provider or the provider’s governing
hody for the purpose of paying obligations of the self-insured plan. The
restricted funds may be part of the provider’s operating budget rather
than assets of the trust.

(c) After a self-insured plan has operated for at least 5 years under par.
(b), the office may permit the use of a risk margin of not less than a 75%
level of confidence without additional restricted funds if the self-insured
plan’s actuary states that the self-insured plan's exposure base is stable
enough to estimate the required liabilities.

(12) MONITORING; ORDERS. (a) If the office determines that a self-in-
sured plan’s operation does not ensure that the provider can continue to
satisfy the conditions specified in sub. (5) (a), the commissioner may or-
der the provider totake any action necessary to ensure compliance with
those conditions,

(b) If the provider does not comply with the commissioner’s order
within the time specified in the order, the commissioner may order the
provider to terminate the self-insured plan and the office may take
whatever action is neeessary to ensure the continued existence of the
trust for a sufficient iength of time to meet all of the obligations of the
self-insured plan.

(13) EXISTING SELF-INSURED PLANS; COMPLIANCE. After this section
takes effect, the office may review any approved self-insured plan to de-
termine if it complies witﬂ this section, If the office determines that any
self-insured plan is not in compliance, the cormmissioner may order the
provider to take any action necessary to achieve compliance,

History: Cr. Register, Decernber, 1989, No. 408, eff, 1-1-90.
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