
CERTIFICATE 

STATE OF WISCONSIN 

SS 

DEPARTMENT OF REVENUE 

I, Mark D. Sugher, Seeretary of the Department of Revenue and 

eustodian of the offieial reeords eertify that the annexed rule, relating to 

determining "engaged in business" for sales and use tax purposes \'ias duly 

approved and adopted by this department on December 4, 1990. 

I further eertify that this eopy has been eompared by me with the 

original on file in this department and that it is a true eopy of the 

original, and of the whole of the original. 
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CKLEG/414 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand at 125 South Webster, Street 
in __ the city of ~·1adison, this tj-tL day 
of r~c .. ' f~/~~L" __ - ,1990. 

DEe 61990 
.y:{)V 

Revisor ol:st81utes 
Bureau 
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ORDER OF THE DEPARTMENT OF REVENUE Ral'/so, F 

1980 
AMENDING ROLES Su;; oYqtlJ~ 
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The Wiseonsin Department of Revenue adopts an order to renumber Tax 
11 .97 (6); renumber and amend Tax 11 .97 (5)( a), (b) and (e); amend Tax 
1l.97(tit1e), (1)(a) and (b) and (3)(intro.), (d) and (e); to repea1 and 
reereate Tax 11 .97(2)(b) and ereate Tax 11 .97(4)(e) and (5), re1ating to 
determining "engaged in business" for sa1es and use tax purposes. 

Analysis by the Department of Revenue 

Statutoryauthority: s. 227.11 (2)(a), Stats. 

Statutes interpreted: ss. 77.51 (13)(e) and (k), (13g), (l3h) and 
(l4)(j), 77.53(3), (5), (7), (9) and (9m) and 77.73, Stats. 

SECTIONS 1 and 6. Tax 11 .97(tit1e) is amended and Tax 11.97(5) ereated 
to refleet the creation of s. 77.51 (13h) by 1987 Wiseonsin Aet 399 and 
amendment by 1989 Wiseonsin Aet 336, whieh provides an exception for foreign 
pub1ishers. The (tit1e) is also amended to ine1ude referenee to the eounty 
sa1es and use tax. Paragraph (1 )(a) is amended to remove unneeessary language 
and par. (1 )(b) is amended to correet a spe11ing error. 

SECTIaN 2. Tax 11 .97(2)(b) is repealed and reereated to replaee eomplete 
restatem~nt of the statute with a simple rewording. 

SECTIONS 3,5 and 7. Tax 11 .97(3)(intro.), (d) and (e) are amended and 
Tax 11 .97(5)(a), (b) and (e) are renumbered and amended to improve language, 
format and st yle as required by Legislative Couneil Rules C1earinghouse 
standards. Certain provisions are elarified. According1y, sub. (6) is 
renumbered. 

SECTIaN 4. Tax 11.97(4)(e) is ereated to refleet department policy that 
the ho1ding of a Certifieate of Authority does not by itself ereate nexus in 
Wiseonsin. 

SECTIaN 1. Tax 11.97(tit1e) and (l )(a) and (b) are amended to read: 

Tax 11.97(title) "ENGAGED IN BUSINESS" IN WISCONSIN. (ss. 77.51 (13)(e) 

and (k), (13g), (l3h) and (l4)(j), 77.53(3), (5), (7), (9) and (gm) and 77.73, 

Stats.) 

(1 )(a) Out-of-state retailers are required to register and colleet a 

state's use tax if the retailer is subjeet to the state's jurisdietion. The 

United States supreme eourt has reso1ved certain jurisdietional questions by 

interpreting the due process elause of the Fourteenth Amendment to the U.S. 
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Constitution. Qye~-tRe-+ast-dQ-yea~5-tRe The eourt has said due process 

requires that there be some definite link, some minimum eonneetion between the 

state and the person, property or transaction it seeks to tax. If this 

minimum eonneetion, often ealled "nexus", is establishedt.,L the out-of-state 

seller is required to register and eo11eet the statels use tax. 

Note to Revisor: Insert the foll owing note after sub. (1}(a). 

Note: Retailers having nexus in Wiseonsin for use tax purposes do not 
neeesSärf1y have nexus in Wiseonsin for franehise or incarne tax purposes. 
Refer to s. Tax 2.82 for nexus standards with respeet to franehise and ineome 
taxes. 

(b) Some United ~tate States supreme court decisions concerning nexus 

i nc1 ude: 

1. Nelson vs. Sears Roebuck & Co., 312 U.S. 359 (1941) 

2. Nelson vs. Montgomery Ward& Co., 312 U.S. 373 (1941) 

3. General Trading Co. vs. State Tax Commission of the State of Iowa, 

322 U.S. 335 (1944) 

4. Miller Bros. Co. vs. Maryland, 347 U.S. 340 (1954) 

5. Seripto, Inc. vs. Carson, 362 U.S. 207 (1960) 

6. National Bellas Hess, Inc. vs. I11inois Department of Revenue, 386 

U.S. 753 (1967) 

7. National Geographic Society vs. California Board of Equalization, 430 

U.S. 551 (1977) 

Note to Revisor: In subds. 1 through 7, only the name of the case, not 
the cites, should be in ita1ics. 

SECTION 2. Tax 11.97(2)(b} is repea1ed and recreated to read: 

Tax 1l.97{2}(b} Seetion 77.51 (13g), Stats., defines the tenn "retailer 

engaged in business in this state" and s. 77.5l{13h}, Stats., provides an 

exeeption for foreign publishers. 
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SECTIaN 3. Tax 11.97(3)(intro.), (d) and (e) are amended to read: 

Tax 11 .97(3)(intro.) Unless otherwise limited by federal statute, a 

retailer engaged in business in tA~s-state Wisconsin who ~Yst shall register 

includes the following: 

(d) Any retailer having any representative, including a manufacturer's 

representative, agent, sa1esperson, canvasser or solicitor operating in tA~s 

state Wisconsin under the authority of the retailer or its subsidiary for the 

purpose of selling, de1ivering or taking orders for any tangib1e personal 

property or taxab1e services. 

(e) Any person servicing, repairing or insta11ing ~ts-~~9ayets equipment 

or other tangible personal property in tA~s-state Wisconsin. 

SECTIaN 4. Tax 11 .97 (4)(e) is ereated to read: 

Tax 11 .97(4)(e) A foreign eorporation obtaining a certifieate of 

authority from the Wiseonsin seeretary of state to transaet business in 

Wisconsin. 

SECTIaN 5. Tax 11.97(5)(a), (b) and (e) are renumbered Tax 11.97(6)(a), 

(7) and (6)(b) and amended to read: 

Tax 11 .97(6)(a) Every out-of-state retailer engaged in business in this 

state and not required to ho1d a se11er ' s permit who makes sales for storage, 

use or other eonsumption in this state, exeept as provided in sub. (5) , shall 

app1y for a use tax registration eertifieate. The registration form;-eRt~t+ea 

i s t i t1 ed uApp1 i cati on for Permi tU t,L Form A-l 01 ~, ~aY-ge-e9ta~Rea-f~9~-aFlY 

ae~a~~eFlt-9ff~ee. There is no fee for registration. Reta~+e~s-eR~a~ee-~R 

9YS~ReSS-~R-W~seeRs~R-fe~-YSe-ta*-~y~~eseS-a~e-R9t-Reeessa~~+y-eR9a§ee-~R 

9YS~ReSS-~R-W~seeRS~R-f9~-f~aReA~Set4F1e9~e-ta*-~y~~eseST 

Note to Revisor: Insert the following note after new sub. (6)(a). 

Note: Form A-10l may be obtained from any Department of Revenue office 
or by-wrTting or ealling: Wiseonsin Department of Revenue, P.O. Box 8902, 
Madison, WI 53708, telephone (608) 266-2776. 
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(6}(b) Refer to s. Tax 11.002 for a deseription of ~e~~~~ use tax 

registration certifieate requirements, how to apply for a ~e~~~~ use tax 

registration certifieate, and the 15-day time period within which the 

department of revenue is required to aet on ~e~~~~ certifieate applications. 

(7}(title) OUT-OF-STATE RETAILERS NOT ENGAGED IN BUSINESS IN THIS 

STATE. Retailers who are not engaged in business in Wisconsin, but who elect 

to colleet use tax for the convenience of their Wisconsin customers may 

~e§~5~e~-aAa-~ay-ta*e5-a~~ee~ty-t9-t~~s apply for a use tax registration 

eertificate with the department in the manner deseribed in sub. (6). Holders 

of s~e~-~e~~~ts the use tax registration certificates shall collect the use 

tax from Wisconsin customers, give receipts therefor and report and pay the 

use tax to the Wisconsin department of revenue in the same manner as retailers 

engaged in business in this state. 

SECTION 6. Tax 11.97(5) is created to read: 

Tax 11 .97 (5) EXCEPTION FOR FOREIGN PUBLISHERS. (a) Under s. 77 .51 (13g) 

and (13h), Stats., a foreign corporation that is a publisher of printed 

material s does not have nexus in Wisconsin if its only activities in Wisconsin 

are: 

1. Storage of its raw materials for any length of time in Wisconsin in 

or on property owned by a person, other than the foreign corporation, if the 

materials are for printing by that person. 

2. Delivery of its raw material s to another person in Wisconsin, if the 

delivery is for printing by that other person. 

3. Purchase from a printer of a printing service or of printed material s 

in Wisconsin for the foreign eorporation and the storage of the printed 

materials for any length of time in Wisconsin in or on property owned by a 

person other than the foreigncorporation. 
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4. Maintaining, occupying and using, direct1y or by means of another 

person, a place in Wisconsin, that is not owned by the pub1isher and that is 

used for the distribution of printed materia1s. 

(b) In this subsection, "raw materia1s" means tangib1e personal property 

which becomes an ingredient or component part of the printed material s or 

which is consumed or destroyed or 10ses its identity in the printing of the 

printed materia1s. 

SECTION 7. Tax 11 .97(6) is renumbered Tax 11 .97(8). 

Note to Revisor: Rep1ace the note at the end of Tax 11.97 with the 
following note: 

Note: The interpretations in this section are effective under the 
generar-5ales tax law on and after September 1, 1969, except that the 
provision in sub. (5) is effective January 1,1980, for foreign pub1ishers of 
books and/or periodicals other than cata10gs and January 1, 1990, for all 
other foreign publishers, pursuant to 1989 l~isconsin Act 336. 

This ru1e order sha11 take effect on the first day of the month following 
publication as provided in s. 227.22(2)(intro.)! Stats. 

Final Regulatory Flexibility Analysis 

This rule order does not have a significant economic impact on a 
substantial number of small businesses. 

Dated:f),,"c0AN~-i /95= 

CKLEG/M020380K 

RECEiVE[) 

DEe 6 1990 

Revisor of Statutas 
Bureau 
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The proposed rule interprets new statutory provisions ereated by 
1987 Wiseonsin Aet 399 and modifies some language to refleet existing 
Department of Revenue policyand to elarify the rule provisions. 
As such, the proposed rule has no fiscal effeet. 

• ! I" ... AaIt l111.:-.: __ 

le ; "p - _ __. • ..-.... 
- lv;scons;n Deprtment of Revenue 

bennis Collier 266-9706 

DEe 61990 

Revisor .of Statutes 
Bureau 



FISCAL ESTlMATE WORKSHEET 1989 Session 
Detailed Estimate of Annual FlScal Effect CDORlGINAL DUPDATED LRB or Bill NoJAdm. Rule No. Amendment No. 
DOA-2047(R 10/88) D CORRECI'ED D SUPPLEMENI'AL . Tax 11. 97 
Subject 

Nexus for Sales and Use Tax Purposes 
I. One-time Costs or Revenue Fluctuations for State and/or Locai Goveroment (do not inelude in annualized fiscai etTeet): 

II. Annualized Costs: I Note: Treat flSC31 costs!ike a 'checkbook': inc:reased costs reduee AnnUllÜD:d Fisz:ai impact 011 stm: fUDdS from: 
avatlable funds (.)j decrea.sed costs increasc available funds (+). 

lnI::n:aed com Decreascd co6ts 
A. State Costs by Category 

Salaries and Fringes $ - $ + 

Staif Suppon costs - + 

Otber State Costs - + 

Local Assistancc - + 

Aids to Individuats or Organizations - + 

TOT AL State Costs by Category $ - $ + 

B. State Costs by Souree of Funds lnI::rCaSCd com Dccrcased com 
GPR $ - $ + 

FED - + 

PRO/PRS - + 

SEGiSEG-S - + 

C. FI'E Positian Changes 
Im::rcaa:dPOL Decreascd POL 
+ ( ) - ( ) 

III. State Revmues- Complete tbis only when proposai will increase or decrease Decrcacd Rev. ~Rev. 

GPRTaxes 
state ~nues. such as taXeS, liccnse fees, etc. $ - $ + 

GPREamed - - + 

FED - + 

PROIPRS - + 

SEGJSEG-S - + 

TOT AL State Revenues $ - $ + 

Net Annualized FlScal Impact on State & Local Funds 
State Annual Annual Decn:ascs 

I ~owCosts 
AnnUBi Annuai Decrcase& 

Toweoas $ - $ + $ - $ + 

Tow Rcv\muea + - I ToW ReYenuea + -

NET Impact 
$ (+) .-. NET Impact $ (+) .. - . 

on State Funds - or Non~ , • • ... Oo ', .... on Loca1 Funds or None 
(-) (-) 

Agency!~ ,by: (l'Iame & Phone No.) .- • '_.4 I Authori:zcd Signanm:Il'elephonc No. 2 66- 27 0 ~ Date 

" 



State of Wisconsin • DEPARTMENT OF REVENUE 

125 SOUTH WEBSTER STREET • P.O. BOX 8933 • MADISON, WISCONSIN 53708 • 608-266-6466 • FAX 608-266-5718 

Tommy G. Thompson 
Governor 

Gary L. Poul son 
Assistant Revisor 
2nd Floor 
119 Martin Luther King, Jr. Blvd. 
Madison, Wiseonsin 53703 

December 4, 1990 

Mark D. Rugher 
Secretary of Revenue 

Re: Clearinghouse Rule 90-97 

Dear Mr. Poulson: 

Enelosed are a eertified eopy and an extra eopy of an Order of 
the Department of Revenue promulgating rules relating to determining 
"engaged in business" for sales and use tax purposes. 

These material s are filed with you pursuant to s. 227.20(1), 
Sta ts. 

MDB:VLG:le 
CKLEG/4l3 

Enelosure 

Sinee 

<bU< 
Mark D. Bug er 
Seereta ry of 

ee: Douglas J. LaFollette, Seeretary of State 
Prentiee Hall, Inc. 
Commeree Clearinghouse, Inc. 

DEC 61990 
'. s"t· "'tutee 15",,\"1501 01 <.A 

,,<dV U 
Surea 



State of Wiseoosio • DEPARTMENT OF REVENUE 

125 SOUTH WEBSTER STREET • P.O. BOX 8933 • MADISON, WISCONSIN 53700 • 608-266-6466 • FAX 608-266-5718 

Tommy G. Thompson 
Govemor 

Douglas LaFollette 
Seeretary of State 
30 West Mifflin Street, 10th Floor 
Madison, Wiseonsin 53703 

Dear Seeretary LaFollette: 

December 4, 1990 

Mark D. Bugher 
Secretmy of Revenue 

Enelosed are a Certifieate and an Order of the Department of 
Revenue adopting Clearinghouse Rule 90-97. 

These material s are filed with you pursuant to s. 227.20, Stats. 

MDB:VLG:le 
CKLEG/412 

Enel osure , 

ee: Revisor of Statutes 

~}if~~~1 _____ _ 
Mark D. Bugher 
Seeretary of evenue 

DEe 61990 

Revisor of Statutes 
Bureau 


