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'rr-~~~~--. STATE OF WISCONSIN 
RECENED & FILED 

NOV I 91991 

ORDER OF THE OFFICE OF THE COMMISSIONER OF INSURANCE 

AND THE BOARD OF GOVERNORS OF THE PATIENTS COMPENSATION FUND 

REPEALING, RENUMBERING, RENUMBERING AND AMENDING, CONSOLIDATING, 

RENUMBERING AND AMENDING, AMENDING, REPEALING AND R~CREATING, -, 

AND CREATING A RULE 
-, 

To repea1 Ins 17.285 (3) (b) to (d), (4) (b) 2, (e) and (d), (6), (8) 

(tit1e), (ll)-1b) and (14); to renumber Ins 17.285 (5) (d); to~renumber and 
-,' - .. '." .. 

amend Ins 17.285 (3) (a) and (8); to eonso1idate, renumber and amend 

Ins 17.285 (4) (b) (intra.) and 1; to amend Ins 17.25 (12m) (e) (intra.), 
,.;sy''T'''~. 

17.28 (6s) (e) (intra.) and 17.285 (2) (a), (b)., (d) and (e), (4) (tit1e), (7) 

(b), (ll) (a), (e), (d), (e) (intra.) and 1 and (f) and (12); to repea1 and 

reereate Ins 17.285 (3) (tit1e), (4) (a), (5) (a) to (e) and (9) (a); and to 

ereate Ins 17.285 (2) (cg) and (er), (2s), (4) (b), (5) (d) and (f) and (9) 

(am), re1ating to revising the proeedures of the patients eompensation fund 

peer review couneil. 

ANALYSIS PREPARED BY THE OFFICE OF THE COMMISSIONER OF INSURANCE 

Statutory authority: ss. 601.41 (3) and 655.004, Stats. 

Statutes Interpreted: ss. 146.82 (2) (a) 5, 601.42 (lg) and (4) and 

655.275 (5) and (8), Stats. 
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The patients eompensation fund (fund) peer review couneil (council) 

was established to review medical malpractice elaims paid for health eare 

providers who are fund partieipants, and to make reeommendations to the fund's 

board of governors about whether to impose a sureharge on a provider's 

Wiseonsin health eare liability insuranee plan premium or fund fee. The 

proeedures used by the couneil are established by administrative rule. This 

rule revises those proeedures to elarify responsibilities and provide better 

notice to providers who may be subjeet to a sureharge. The rule makes the 

following ehanges: 

1. Makes the couneil itself, rather than consultants retained by the 

eouneil, responsible for considering the mitigating eircumst~nees ,that may 
", -T'·' 

reduee or eliminate a sureharge. A eonsultant provides the couneil only with 
. ·i 

an opinion as to 'whether the provider met the appropriate standard of care 

with respeet: .. tQ _ea,eh medical ineident involved in the revIew. 

2. Expressly authorizes the couneil to use its existing statutory 

authority to obtain patient health eare reeords for use in reviewing elaims. 

3. Repeals the existing penalty of an automatie sureharge for a 

provider's failure to respond to the eouneil's written requests. lnstead, a 

provider who fails to respond to the couneil will be referred to the 

enforeement seetion of the office of the eommissioner of insuranee for 

administrative action whieh may result in a forfeiture, in addition to any 

sureharge that may be imposed. 

4. Eliminates the eouneil's authority to obtain information from 

defense attorneys. A provider may still furnish the couneil with.information 

from the defense attorney's files, if the provider ehooses to do so. 

5. Revises and elarifies the proeedures for requesting information 

from and providing notice to providers, and speeifies the provider's right to 

inspeet and eopy the eouneil's reeords. 
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6. Changes the time period during whieh a sureharge remains in 

effeet from 3 years to 36 months in order to eliminate the possibility that a 

provider who leaves the state or stops praetieing for all or part of a 3-year 

period may avoid payment of the sureharge upon re turning to practice in this 

state. 

7. Repeals a provision requiring the fund board to annually review 

the tables establishing the thresholds that trigger a sureharge review. 

SECTION 1. Ins 17.25 (12m) (e) (intro.) is amended to read: 

Ins 17.25 (12m) (e) (intro.) The following tables shal1 be used in 

making the determinations required under ehi~-~öb~eeei~n-~nd~s. Ins 17.285 f3* 

f~*,-t4*-t~*,-tr*-~nd-t~* as to the percentage inerease in a providerts plan 
., 

premium: 
"-~ -'~"' .. , .. ~ 

SECTIaN 2. 
~ '--- ... , .. -,-

Ins 17.28 (6s) (e) (intro.) is amended to ~read: 
-.' 

Ins 17.28 (6s) (e) (intro.) The following tables shall be used in 

making the determinations required under eh~~-~öb~eeei~n-~nd s. Ins 17.285 t3* 

fee: 

SECTION 3. Ins 17.285 (2) (a), (b), (d) and (e) are amended to read: 

Ins 17.285 (2) (a) "Aggregate indemnity" means the total amount 

attributable to an individual provider that is paid or owing to or on behalf 

of ~ny-e~~im~ne claimants for all elosed elaims arising out of one ineident or 

eourse of eonduet, ine1uding amounts he1d by the fund under s. 655.015, 

Stats. "Aggregate indemnity" does not inelude any expenses paid in the 

defense of the claim. 

(b) "Closed claim" means a medical malpractice elaim against a 

provider, or a e1aim against an employe of a hea1th eare provider for whieh 
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the provider is vicariously liable, for which there has been ~ either of the 

following: 

1. A final determination based on a settIement, award or judgment 

that indemnity will be paid to or on behalf of a claimant. 

2. A payment to a claimant by the provider or another person on the 

providerts behalf. 

(d) !!Pr6'.,~cier'!! "Provider," when used without further qualification, 

means a health care provider subject to ch. 655, Stats., who is a natural 

person. "Provider" does not include a hospital or other facility or entity 

that provides health care services. 

(e) "Review period" mea~s the 5-y~ar period ending with the date of 

the first payment on the most recent cloied claim reported under s. 655.26, 
.J 

Stats., for a specific providet. 

SECTlQN_ 4,.,. Ins 17.285 (2) (cg) and (cr) and (2s) are ~created to read: 

Ins 17.285 (2) (cg) "Health care provider" has the meaning given in 

s. 146.81 (1), Stats. 

(cr) "Patient health care records" has the meaning given in s. 146.81 

(4), Stats. 

(2s) INFORMATION FOR PROVIDER. Upon receipt of areport under sub. 

(2m), the council sha1l mail to the provider who is the subject of the report 

all of the following: 

(a) A copy of the report, with a statement that the provider may 

contact the insurer that filed the report if the provider believes it contains 

inaccurate information. 

(b) A statement that the council may use its authority under 

s. 146.82 (2) (a) 5, Stats., to obtain any patient health care records 

necessary for use in making determinations under this section. 
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(e) Arequest that the provider sign and return to the eouneil an 

authorization for release of information form, authorizing the provider's 

insurer to provide the eouneil with relevant faetua1 information about the 

e10sed e1aim for use in making determinations under this seetion. A eopy of 

the form sha11 be ene10sed with the mailing. 

(d) If neeessary, arequest that the provider verify the eounei1's 

e10sed e1aim reeord and furnish the eounei1 with information on any additiona1 

e10sed e1aims not known to the eounei1 that have been paid by or on beha1f of 

the provider during the review period. 

(e) Notice that if the provider does not eomp1y with arequest under 

par. (e) or (d)within 40 days a~ter the d~te of the request~ the -provider is 

in vio1ation of s. 601.42 (4), Stats., and may be subjeet to a forfeiture of 
./ 

up to $1,000 for eaeh week of eontinued violation, as provided in s. 601.64 

(3), Stats. :.--- ... 

SECTIaN 5. Ins 17.285 (3) (tit1e) is repea1ed and reereated to read: 

Ins 17.285 (3) (tit1e) DETERMINATION OF NEED FOR,REVIEW. 

SECTION 6. Ins 17.285 (3) (a) is renumbered Ins 17.285 (3) and 

amended to read: 

sub. (2m) and any additiona1 e10sed e1aims reported in response to arequest 

under sub. (2s) (d), the eounei1, using the tab1es under ss. 17.25 (12m) (e) 

and 17.28 (6s) (e), sha11 determine whe~he~-eaeh when a provider fo~-whom-~ 

ero~ed-er~~m-~~-~eporee& has, during ehe ~ review period, ae~umu1ated enough 

e10sed e1aims and aggregate indemnity to ~e~~~~e eonsider the imposition of a 
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SECTION 7. Ins 17.285 (3) (b) to (d) are repea1ed. 

SECTION 8. Ins 17.285 (4) (tit1e) is amended to read: 

Ins 17.285 (4) (tit1e) RECORDS REQUESTS; NOTICE TO PROVIDER. 

SECTION 9. Ins 17.285 (4) (a) is repea1ed and reereated to read: 

Ins 17.285 (4) (a) When the eounei1 makes a determination under 

sub. (3), it may request any of the following: 

1. From any hea1th eare provider, patient hea1th eare reeords re1ated 

to eaeh e10sed e1aim subjeet to review as provided in s. 146.82 (2) (a) 5, 

Stats. 

2. From the providerts insurer, re1evant faetua1 information about 
-I 

eaeh e10sed e1aim subjeet to review. This subdivision app1ies only if the 

provider has_c..Q.mp1~e~ with th~ request under sub. (2s) (ef. 

SECTION 10. Ins 17.285 (4) (b) (intro.) and 1 are eonso1idated, 

renumbered Ins 17.285 (4) (e) and amended to read: 

Ins 17.285 (4) (e) The eounei1 sha11 notify e~e~ a provider ~Hb1eee 

eo-~-~ev~ew for whom a determination is made under sub. (3) that, after 

reviewing the patient hea1th eare reeords, consultants' opinions and other 

re1evant information submitted by the provider and the providerts insurer, the 

eounei1 may reeommend that a sureharge m~y be imposed on the providerts p1an 

premium, fund fee or both, and that the sureharge may be redueed or e1iminated 

following a review as provided in this section. The notice sha11 ~~~o 

inc1ude~ ~õ-A ~ deseription of the procedures specified in this section and a 

statement that the provider may submit in writing re1evant information about 

any inei~ene e10sed c1aim invo1ved in the review and a description of 

mitigating eireumstances that may reduce the future risk to the p1an, the fund 

or botha 

700R6 
11/18/91 



SECTION Il. Ins 17.285 (4) (b) 2, (e) and (d) are repealed. 

SECTION 12. Ins 17.285 (4) (b) is created to read: 

Ins 17.285 (4) (b) Arequest under par. (a) shall be in writing and 

shall specify a reasonable time for response. Eaeh person receiving arequest 

shall provide the council with the records and inforrnation requested, unIess 

the person no longer maintains or has access to them. If a person is unable 

to comply with arequest, the person shall notify the eouncil in writing of 

the reason for the inability to comply. 

SECTION 13. Ins 17.285 (5) (a) to (e) are repealed and recreated to 

read: 

Ins 17.285 (5) (a) The council or a single eouncil ~ember,may eonduet 
-~ 

a preliminary review of the records andinforrnation relating to each of a 
-i 

providerts closed elaims. If the council or eouneil member is able to 
'. . ...... ~ .... 

deterrnine, wit.hout a consultant, that the provider met the- apprbpriate 
• ..... ••.• o· 

standard of eare with respeet to any closed claim, the couneil shall not refer 

that elosed elaim to a eonsultant and shall not use that elosed elaim in 

deterrnining whether to impose a sureharge on that providere 

(h) UnIess a deterrnination under par. (a) reduces the number of 

closed elaims and aggregate indemnity so that the provider is no longer 

subjeet to the imposition of a surcharge, the eouncil shall refer all records 

and inforrnation relating to elosed elaims subject to review, including records 

and inforrnation in the eustody of the plan and the fund, to one or more 

speeialists as provided in s. 655.275 (5) (b), Stats. 

(e) Each specialist eonsulted under par. (b) shall provide the 

eouncil with a written opinion as to whether the provider met the appropriate 

standard of care with respeet to each closed elaim reviewed. 
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SECTION 14. Ins 17.285 (5) (d) is renumbered Ins, 17.285 (5) (e). 

SECTION 15. Ins 17.285 (5) (d) and (f) are ereated to read: 

Ins 17.285 (5) (d) At 1east 30 days before the meeting at whieh the 

eounei1 wi11 decide whether or not to reeommend that a sureharge shou1d be 

imposed on a provider, the eounei1 sha11 notify the provider of the date of 

the meeting and furnish the provider with a eopy of the eonsu1tant's opinions 

and a list of any other doeuments on whieh the reeommendation wi11 be based. 

The eounei1 sha11 make all doeuments avai1ab1e to the provider upon request 

for inspeetion and eopying, as provided under s. 19.35, Stats. 

(f) The eounei1, after taking into eonsideration all avai1ab1e 

information, sha11 decide whether eaeh c10sed e1aim reviewed~shou1d be counted 

in reeommending whether to impose a sureharge on the providere 
., 

SECTION 16. Ins 17.285 (6) is repea1ed. 

SECTION 17. 
~ '--- _. ., 

Ins 17.285 (7) (b) is amended to read: 

Ins 17.285 (7) (b) If the eounei1 determines that,-~~e~H~~-or 

mteig8eing-eireHm~e8nee~, one or more c10sed e1aims shou1d not be eounted and, 

as a resu1t, the tota1 number of e10sed e1aims remaining and the aggregate 

indemnity attributab1e to those e1aims wOHici- is not b~ suffieient to require 

the imposition of' a sureharge, the eounei1 sha11 prepare a written report for 

the board reeommending that no sureharge shou1d be imposed. The report sha11 

ine1ude a brief summary of the basis for the reeommendation. 

SECTION 18. Ins 17.285 (8) (tit1e) is repea1ed. 

SECTION 19. Ins 17.285 (8) is renumbered Ins 17.285 (7) (e) and 

amended to read: 

Ins 17.285 (7) (e) The eounei1 sha11 furnish the provider with a eopy 

of its report and reeommendation to the board and,-e~eepe-8s-provici-eci--in 
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ehe-n~e~ee with notice of the right to a hearing as provided in sub. (9). 

SECTION 20. Ins 17.285 (9) (a) is repea1ed and reereated to read: 

Ins 17.285 (9) (a) A provider has the right to a hearing under ch. 

227, Stats., and ch. Ins 5 on the eounei1's reeommendation, if the provider 

requests a hearing within 30 days after reeeiving the notice under sub. (7) 

(e). 

SECTION 21. Ins 17.285 (9) (am) is ereated to read: 

Ins 17.285 (9) (am) The reports of the consu1tant and any other 

doeuments re1ied on by the counei1 in making its recommendatjon to, the board 
~~ 

~ , 

are admissib1e in evidenee at a hearing under this seetion. 
·1 

SECTION 22. Ins 17.285 (11) (a) is amended to read: 
.......... "< ......... , . -.~ 

Ins.11.285 (11) (a) A surcharge imposed on a pro~ider'~s p1an premium..!. 
, . _. . ... 

-.' 

fund fee or both after a fina1 deeision by the board takes effeet on the next 

p~itey-re~ew~i bi11ing date and remains in effeet during any period of 

judicia1 review. 

SECTION 23. Ins 17.285 (11) (b) is repea1ed. 

SECTION 24. Ins 17.285 (11) (e), (d), (e) (intro.) and 1 and (f) and 

(12) are amended to read:· 

Ins 17.285 (11) (e) If judieia1 review resu1ts in the imposition of 

no sureharge or a reduced sureharge, the p1an, the fund or both sha11 refund 

the exeess amount co11eeted from the provider or app1y a eredit to the 

providerts next ~n~tt~i p1an premium, or fund fee bill or both wfeh-ehe-e~ee~& 

tlm~ttne. 
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(d) A surcharge remains in effect for 3-yea~~ 36 months. The 

percentage imposed Hn~e~-pa~T-fa1-~~-fb1 sha11 be reduced by 50% for the 2nd 

yea~ 12 months and by 75% for the 3rd yea~ 12 months, if the provider does not 

accumu1ate any additiona1 c10sed e1aims ~H~ing-ehe-3-yea~-pe~~o~ before the 

expiration of the surcharge. The time periods speeified in this paragraph are 

to11ed on the date a provider stops practieing in this state and remain to11ed 

unti1 the provider resumes practice in this state. 

(e) (intro.) If the provider aeeumu1ates additiona1 e10sed e1aims 

~H~~ng-ehe-3-yea~-pe~~~~ while a surcharge is in effeet, the provider is 

subject to the higher of the following: 

1. The sureharge ~eeerm~ne~ imposed under sub. 10 a1}d par" (d). 

(f) If the provider is a physieian who,-~H~ing-ehe-3-yea~-pe~~odT 
-j 

changes from one e1ass to another c1ass speeified in ~~T ~ Ins 17.25 (12m) 

(e) or 17 .28 "(6'~)'('e) while a sureharge is in effeet, the-pereeütage ttH~ehtt~ge 
'.'~ ... 

imposed by the fina1 deeision of the board sha11 be applied to the p1an 

premium, fund fee or both for the physieian's new elas s effective on the date 

the e1ass ehange oeeurs. 

(12) REQUEST FROM PRIVATE INSURER. If the couneil reeeives arequest 

for a recommendation under s. 655.275 (5) (a) 3, Stats., from a private 

insurer, the couneil sha11 fo110w the proeedures speeified in subs. (3) to (5) 

and notify the private insurer and the,provider of the determination it wou1d 

make under sub. f61-fo-1- (5) (f) if the providerts primary insurer were the 

p1an. A provider is not entit1ed to a hearing on any determination reported 

under this subseetion. 

SECTION 25. Ins 17.285 (14) is repea1ed. 

SECTION 26. INITIAL APPLICABILITY. The treatment of seetion 

Ins 17.285 by this ru1e app1ies to e1aims e10sed before, on and after the 

effeetive date of this ru1e. 
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SECTION 27. EFFECTIVE DATE. This ru1e wi11 take effect on the first 

day of the first month after pub1ication, as provided in s. 227.22 (2) 

(intro.), Stats. 

Dated at Mad ison, Wisconsin, this l ~ 
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........... ~.-.\ 

: ------ -

day of f-,JOV, I /99/ 
I 

Insurance 


