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TO ALL TO WHOM THESE PRESENTS SHALL GOME, GREETINGS: 

I, Bruce B. Braun, Deputy Secretary of the Department of Natural 
Resources and custodian of the official records of said Department, do hereby 
certify that the annexed copy of Natural Resources Board Order No. GA-26-92 
was duly approved and adopted by this Department on December 10, 1992. I 
further certify that said copy has been compared by me with the original on 
file in this Department and that the same is a true copy thereof, and of the 
whole of such original. 

(SEAL) 

n.1AR 21993 
b<: /0 rf7.,.­

Rovisor of S'iatutes 
Bureau 

IN TESTIMONY WHEREOF, I have here­
unto set my hand and affixed the 
official seal of the Department at 
the Natural Resources BUildi~~~ 
the Gity of Madison, this ~.2~~~ __ __ 
day of February, 1993. 

.~u.e~~ 
uce B. Braun, Deputy Secretary 
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ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD 
CREATING RULES 

IN THE MATTER ~f creating ch. NR 172 of the 
Wisconsin administrative code relating to the 
provision of grant assistance under the stage 2 
vapor recovery program. 

CA-26-92 

Analysis Prepared by the Department of Natural Resources 

Authorizing statutes: 
Statutes interpreted: 
31] 

ss. 144.405(5)(c) and 227.11(2)(a), Stats. 
s. 144.405(5), Stats. [as created by 1991 Wisconsin Act 

These ru1es are created to estab1ish and implement the financia1 assistance 
grants to encourage and support compliance with the required use of stage 2 
vapor recovery systems by retai1 gaso1ine stations in the 9 county ozone non­
attainment area in southeastern Wisconsin. Proposed ch. NR 172 wou1d do the 
following: 

1. Specify criteria and the process to determine project and cost 
e1igibility. 

2. Specify the process and requirements for making grant payment, 
including advance payment at the start of construction. 

3. Establish procedures and requirements for the administration of the 
grant program. 

SECTION 1. Chaptet NR 172 is created to read: 

CHAPTER 172 (tit1e) 

STAGE 2 VAPOR RECOVERY GRANT PROGRAM 

NR 172.01 PURPOSE. The purpose of this chapter is to estab1ish rules 

under s. 144.405 (5), Stats., for the implementation and administration of a 

grant program to assist retail gaso1ine station owners and operators to comply 

with the gasoline vapor recovery standards and requirements estab1ished under 

s. 144.405 (3) and (4), Stats. 



the aequisition and insta11ation of a vapor reeovery system whieh meets the 

requirements of ss. NR 420.045 and 425'.035. The determination of grant 

e1igib1e eosts sha11 be made in aeeordanee with s. NR 172.05 and the e1igib1e 

eost tab1es pub1ished by the department under s. NR 172.05. 

NR 172.05 DETERMINATION OF THE GRANT AMOUNT. (1) GENERAL. The 

amount of eaeh grant sha11 be ea1eu1ated using the tab1es of e1igib1e eosts 

estab1ished by the department under this seetion and the pereentages and 

maximum amounts speeified in s. 144.405 (5)(e), Stats. Within 30 days of the 

effeetive date of this ehapter '" [revisor insert datel and as needed 

thereafter, the department sha11 prepare and distribute the eurrent eost 

tab1es and an exp1anation of how the eost tab1es are to be used in ea1eu1ating 

the grant amount for eaeh type of vapor reeovery system whieh meets the 

requirements of s. NR 420.045. The exp1anation provided sha11 ine1ude 

suffieient speeifieity to a110w a station owner or operator to ea1eu1ate the 

estimated tota1 e1igib1e eost and approximate grant amount for the 

insta11ation of a vapor reeovery system at the station. 

(2) COST TABLE DEVELOPMENT. The department sha11 deve10p a standard 

tab1e of usua1 and eustomary unit eosts for eaeh type of stage 2 vapor 

reeovery system whieh meets the requirements of s. NR 420.045. The eost tab1e 

va1ues sha11 , to the extent praetieab1e, be based on aetua1 stage 2 

insta11ation eost experience within the state, as we11 as eost information 

from stage 2 equipment manufaeturers and supp1iers, the U.S. environmenta1 

protection ageney studies and ana1yses and other states. 

(3) COST TABLE CHANGES. The department may, from time to time, revise 

the eost tab1es or add new tab1es to refleet aetua1 eost experience or 

additions or ehanges in the stage 2 systems or eomponents whieh meet the 



requirements ot s. NR 420.045. When changes or additions are made, the 

department sha11 prepare revised tab1es and an exp1anation of the revisions 

and make them avai1ab1e to interested parties at 1east 45 days prior to the 

effective date of the new or changed cost tab1es. 

Note: A copy of the cost tab1es and an exp1anation of them is avai1ab1e 

upon request from the Wisconsin Department of Natural Resources, Bureau of 

Community Assistance, P.O. Box 7921, Madison, WI 53707. 

NR 172.06 AWARD OF GRANT ASSISTANCE. (1) GENERAL. The department 

sha11 award grant funds for e1igib1e projects through a contractua1 agreement 

between the department and the e1igib1e app1icant. The grant award document 

is a commitment of a certain grant amount by the department and an agreement 

by the grantee to meet specified grant conditions regarding the insta11ation 

and operation of the vapor recovery system. When signed by the department and 

the grantee, the grant award provides the basis for the payment of grant 

funds. In its award of grant funding under this chapter, the department may 

not exceed the funding level current1y avai1ab1e to the department for vapor 

recovery grants. In the event that current1y avai1ab1e funding is not 

sufficient for all e1igib1e projects for which the department has applications 

pending, grant awards sha11 be made on the basis of the compIianee date by 

which the project sha11 meet the stage 2 installation requirements. 

(2) GRANT APPLICATION. An e1igib1e app1icant sha11 prepare and submit 

a grant application on the forms deve10ped and provided by the department. In 

its determination of the information to be included in the grant application, 

the department shal1 take into account the record keeping and reporting 

requirements under ss. NR 420.045 and '425.035, and may, to the extent 

practicab1e, not require submitta1 of information which has a1ready been 



provided for compliance purposes. The department may, however, require 

updates to information already provided or resubmission of certain 

information if it determines that this will expedite grant award or payment to 

the applicant. 

Note: A copy of the grant application forms and instructions is 

available upon request from the Wisconsin Department of Natural Resources, 

Bureau of Community Assistance, P.O. Box 7921, Madison, WI 53707. 

(3) GRANT AWARD. The department shall prepare the grant award document 

after it has determined that the project is an eligible project and that all 

application requirements have been met. The grant award shall be signed by 

the authorized official of the department and shall set forth the terms and 

conditions of the grant. Acceptance of the grant award shall be made by 

signature of the authorized representative of the applicant on the award 

documents provided by the department. Each grant award shall specify an 

effective date and the date on which the grant will expire. 

(4) GRANT CONDITIONS. Each grant awarded under this chapter shall be 

subject to the following conditions: 

(a) The grant award is subject to s. 144.405, Stats., and this chapter. 

(b) The grantee commits to completion of all project work and agrees to 

pay, from other funds, the cost of all project work which is not paid for 

under the grant. 

(c) The grantee agrees to comply with all requirements of ss. NR 

420.045 and 425.035 regarding the installation, operation, testing and 

maintenance of vapor recovery systems. 

(d) The grantee shall obtain any permits or approvals required by law 

to construct, install and operate the vapor recovery system covered by this 

grant. 



(e) The grantee agrees that department representatives will have access 

to the project site during the preparation, construction and post-construction 

phases of the project. The grantee further agrees to allow department 

representatives access to any books, documents, plans, reports, papers and 

other records which are pertinent to the project, whether these records are 

maintained by the grantee or its contractor. 

(f) The grantee understands and accepts that the final payment under 

the grant may not be made until the department has determined that the vapor 

recovery system is operating at a level which meets vapor emission standards 

under s. NR 420.045. 

(g) The grantee agrees that the department is not responsible for the 

operation or performance of the vapor recovery system. Approval of the type 

of system or its installation does not constitute any form of warranty of 

operation or performance of the system installed. 

(h) The grantee shall save, keep harmless and defend the department and 

all its officers, employes and agents, against any and all liability claims, 

costs of whatever kind and nature, for injury to or death of any person or 

persons, and for loss or damage to any property, state or other, occurring in 

connection with or in any way incident to or arising out of the occupancy, 

use, service, operation or performance of work in connection with this grant, 

acts or omissions by the applicant's employes, agents or representatives. 

(i) The grantee or its employes or agent s may not be deemed to be 

employes or agents of the department for any purpose, including worker's 

compensation. 

NR 172.07 GRANT PAYMENT. (1) 'ADVANGE PAYMENT. An advance payment of 

75% of the grant award amount may be made to grantees who have not installed 



the vapor recovery system. Grantees who have completed installation of the 

vapor recovery system are not eligible to receive an advance payment. In 

order to obtain an advance payment, the grantee shall have met the complianee 

plan requirements of s. NR 425.035 and shall have begun installation of the 

system. 

(2) FINAL PAYMENT. Final payment shall be made to a grantee after the 

vapor recovery system has been installed, the applicable requirements of s. NR 

·425.035 have been met and the system has been approved by the department under 

s. NR 420.045(3). All projects that are eligible for a grant will be subject 

to an on-site inspection and emission testing of the vapor recovery system 

before final payment is made. For projects where installation of the vapor 

recovery system was completed before grant award, the final payment will be 

the only grant payment. For projects that receive a 75% advance payment, the 

final payment will be made after the project has been completed and approved. 

Requests for final payment shall be submitted on the forms provided by the 

department. 

NR 172.08 REGORDS RETENTIaN AND AUDITING. The grantee shall retain all 

records pertaining to the project for a period of 3 years after the date of 

final payment and, upon request, shall make the records available to the 

department. Records requests by the department shall allow at least 48 hours 

for the records to be made available by the grantee. 

NR 172.09 VARIANGES. (1) GENERAL. The department may approve a 

variance from any nonstatutory requirement of this chapter. In its 

consideration of a variance request, the department shall take into account 

such factors as good cause, circumstances beyond the control of the grantee, 



whether the varianee is essential to effeet neeessary actions or departmental 

objeetives, and whether speeial eireumstanees make the varianee in the best 

interest of the state. 

(2) REQUEST FOR VARIANCE. Arequest for a varianee shall be submitted 

by a grantee in writing to the department, as far in advanee as the situation 

will permit. Eaeh written varianee request shall eontain the following: 

(a) The name of the person or entity requesting the varianee and the 

name and telephone number of a eontaet person who is familiar with the 

varianee request. 

(b) An explanation of why the varianee is needed, ineluding the faetual 

basis for the varianee request and the speeifie provision of this ehapter from 

whieh a varianee is being sought. 

(3) VARIANCE DECISION. The department shall respond in writing, within 

30 days of reeeipt, to eaeh request for avarianee. The department's response 

shall state its deeision on the request and the reasons or basis for the 

deeision. 

NR 172.10 GRANT TERMINATION. The department may terminate any grant 

made under this ehapter under either of the following eireumstanees: 

(1) The department and the grantee may enter into an agreement to 

terminate the grant at any time under this seetion. The termination agreement 

shall establish the effeetive date of termination of the grant, the basis for 

settlement of award termination costs, and the amount and date of payment of 

any sums due either party. 

(2) The department may terminate the grant in whole or in part, with a 

requirement for the grantee to repay of all or part of the grant amount, if 

the department determines that: .. 



(a) There has been no substantial performance on the project by the 

grantee; 

(b) There is substantial evidenee that the grant was obtained on the 

basis of inaeeurate or erroneous information or by fraud; or 

(e) The grantee has failed to eomply with the provisions of this 

ehapter. 

NR 172.11 ENFORCEMENT. The department may impose the following 

sanetions for noneomplianee by a grantee with the provisions of this .ehapter: 

(1) The grant award may be terminated in aeeordanee with s. NR 172.10. 
," 

(2) Project eosts direetly related to the noneomplianee may be deelared 

ineligib1e for grant funding. 

(3) The department may seek reeovery of grant payments made under the 

grant. 

The foregoing rule was approved and adopted by the State of Wiseonsin 
Natural Resourees Board on December 10, 1992 

The ru1e shall take effeet on the first day of the month following 
publieation in the Wiseonsin administrative register as provided in s. 
227.22(2) (intro.), Stats. 

Dated at Madison, Wiseonsin ____ ~~~~~====~~~~~~~J~/-~~1~~~-------

STATE OF WISCONSIN 
DEPARTMENT OF NATURAL RESOURCES 

(SEAL) 




