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Pursuant to authority vested in the Department of Industry, Labor and Human Relations by section(s)

101.128, Stats., as created by 101.143 (4)(a) 1., (8)(a) and (9)

Stats., the Department of Industry, Labor and Human Relations: creates; I:I amends;

D repeals and recreates; D repeals and adopts rules of Wisconsin Administrative Code chapter(s):

ILHR 47 Petroleum Environmental Cleanup Fund

(Number) (Title)

The attached rules shall take effect on March 1, 1994

pursuant to section 227.22, Stats.

Adopted at Madison, Wisconsin this

date: November 30, 1993

DEPARTMENT OF INDUSTRY, LABOR AND HUMAN
RELATIONS

MX@W

/@m Secretary

ADM-6055 (R.06/92)



ok 93-4Y

State of Wisconsin \ Department of Industry, Labor and Human Relations

RULES in FINAL
DRAFT FORM

Rule NoO.: _ Chapter ILHR 47 - PECFA

Relati ng to *Petroleum Environmental Cleanup Fund

Clearinghouse Rule No.: _ 93-44

= f?é‘wgﬁggg 0 9 -

ﬁi’ijfgf,q% Mies

\ﬂ e

ADM-6053 (R.06/92)



SECTION 1. Chapter ILHR 47 is created to read:

Chapter ILHR 47
PETROLEUM ENVIRONMENTAL CLEANUP FUND

Subchapter I-Purpose, Authority and

Application
ILHR 47.01
ILHR 47.015
ILHR 47.02
ILHR 47.025
ILHR 47.03

Purpose
Definitions
Coverage
Awards :
Administration

Subchapter II--Program Eligibilx

ILHR 47.10
ILHR 47.11
ILHR 47.115

ILHR 47.12
ILHR 47.13

JLHR 47.14
ILHR 47.15

Subchapter III-Program Disqu.
Ineligibility for An Award

ILHR 47.20

Initial Claim Eligibility

Tank Registration

Nonregistered Tanks and

Out-of-Service Tanks
Claim Process
Exclusive Remedy and
Liability

Right to Recover Actions

Assignments of Awards

Subchapter IV-Reimbursement

Procedures
ILHR 47.30

ILHR 47.305
ILHR 47.31

TLHR 47.32
ILHR 47.33

Eligible Costs Items for
Remediation

Costs Associated with
Loans

Incentives for
Cost-Effective
Remediation

Cost Guidelines
Comparative Proposals
and Bid Processes for
Remediation Activities
and Services

alification

ILHR 47.335 Site Investigation and
Remedial Plan
Development

ILHR 47.34 Deductibles for
Underground and
Aboveground Tanks

ILHR 47.35 Award Payments

ILHR 47.36 Third-Party Claims

ILHR 47.37 Disposal of Remedial
Equipment and
Materials Purchased
through PECFA

Subchapter V—-Consultants, Consulting

Firms, Laboratories and Drilling Firms

ILHR 47.40 Admission to
Participation

ILHR 47.405 Application for
Admission to Participate

ILHR 47.406 Issuance of Certificate of
Admission

ILHR 47.41 Method of
Disqualification

ILHR 47.415 Laboratories and
Drilling Firms

ILHR 47.42 Field and Financial
Audits

Subchapter VI-Legal Issues

ILHR 47.50 Noticing the
Department of Actions

ILHR 47.51 Petroleum Storage
Environmental gleanup
Council

ILHR 47.52 Dispute Resolution
Procedures

ILHR 47.53 Appeals and Hearings

APPENDIX A Contacts and Addresses



Subchapter I--Purpose, Authority and Application

ILHR 47.01 PURPQSE. (1) PECFA FUND. The é)urpose of this chapter is to
provide information on the Petroleum Environmental Cleanup Fund program, also
referred to as the Petroleum Storage Environmental Remedial Action Fund and the
Petroleum Storage Remediation Fund; outline the processes and procedures for
filing a claim for an eligible remediation and specity the process of determining
award amounts.

(2) STATUTORY AUTHORITY. This chapter is adopted pursuant to
ss8. 101.143 (4)(a) 1. and (8)(a), Stats., as created by 1987 Wis. Act 399 and
subsequent acts through 1993 Wis. Act 16.

(3) INTENT OF PECFA. (a) The PECFA fund does not relieve a responsible
party from liability. The individual or organization responsible for a contaminated
property shall carry out the remediation of that property as specified by the
department of natural resources. PECFA’s role is to provide monetary awards to
responsible parties who have completed and paid for remediation activities and
services. The availability or unavailability OF PECFA funding shall not be the
determining factor as to whether a remediation shall be completed. - :

(b) The responsible party shall be the primary point for the control of costs
within the PECFA program. The focus of the program will be to maintain the
regponsible party as the central control point throughout the claim process.

(4) CONTROL OF COSTS. The framework for the control of costs within the
PECFA program shall be based upon the responsible party minimizing costs in all
phases of the remediation. The primary structural factors for the control of costs
include the following: =

(a) The selection of a consulting firm through a comparison of at least three
proposals. Once selected, the firm may only provide professional consulting
services on the remediation;

(b) The requirement to purchase or contract for commodity services through
the use of competitive bids; ,

(¢) The consideration of the costs and benefits of at least 3 remediation -
alternatives one of which shall be passive bio-remediation,;

(d) The registration for participation in the PECFA program, only those
consultants and consulting firms which meet specific qualifying criteria and
standards of conduct; and

(e) The publication of cost guidelines for cést-effective remediations.

(6) MOST COST-EFFECTIVE REMEDIATION ALTERNATIVE. The PECFA
fund shall ensure that awards are made for only the most cost-effective
remediation alternative. The department may allow a higher cost alternative
provided the responsible party assures:



(a) Personal payment of the difference in cost between the lowest cost
remediation and the higher cost alternative desired; or

(b) That the objectives of the PECFA program would be furthered by the use of
a specific remedial technology.

ILHR 47.015 DEFINITIONS. In this chapter, the following definitions shall
apply. The dictionary meaning shall apply for all other words.

(1) "Agent" means a person or organization designated by an owner, operator
or person owning a home oil tank system to act on behalf of the owner or operator
or person owning the home oil tank system in conducting the remedial activities.

(2) "Annual aggregate" means the total amount of awards that an owner or
operator may obtain during a program year under the scope of this chapter.

(3) "Award" means the reimbursement provided to an owner or operator or
person owning a home heating oil tank system for eligible costs incurred because of
a petroleum product discharge from a petroleum product storage system or home
oif tank system.

(4) "Bodily injury” has the meaning under s. 101.143(1)(ad), Stats., however,
this term shall not include those liabilities which, consistent with standard
insurance industry practices, such as specified in s. Ins 6.35, are excluded from
coverage in liability insurance policies for bodily injury.

(5) "Claimant" means any party who is eligible to submit a claim for an award
under this chapter. Under this chapter, the claimant may also be the responsible

party. :

(6) "Consultant" means a person who performs or provides professional level
investigation, interpretation, design or technical project management services
including, but not limited to, conducting site investigations, preparing remedial
action plans and alternatives, and interpretation of data for passive or active
bio-remediation systems. An owner or operator may prepare bid documents and
compllete other requirements of the bid process without being designated as a
consultant.

(7) "Consulting firm" means a corporation, partnership, sole proprietor or
independent contractor who performs or provides professional level engineering or
hydrogeology services including but not limited to conducting site investigations,
preparing remedial action plans and alternatives, designing and supervising the
installation of remedial systems and plans for passive bio-remediation with
long-term monitoring.

(8) "Costs incurred" means costs integral to the remediation of a site which
have been paid by a responsible party. Costs are considered incurred when funds
are %isi’blursed to the creditor, i.e.; invoices have been paid and verification is
available.

(9) "Department"” means the Wisconsin department of industry, labor and
human relations.



(10) "Discharge" means spilling, leaking, pumping, pouring, emitting, or
emptying, but does not include dumping.

(11) "DNR" means the Wisconsin department of natural resources.

(12) "Emergency or emergency action" means a situation which requires an
immediate response to protect public health or safety. Simple removal of
contaminated soils, recovery of free product or financial hardship are not
considered emergencies. An emergency action would normally be expected to be
directly related to a sudden event or discovery.

(13) "Entity" means any of the following:
(a) A person owning a home oil tank system;

(b) A business required to maintain a worker’s compensation insurance policy
under ch. Ind 80; or

(c) An owner or operator who is totally independent of any other business or
corporation with coverage under the PECFA program.

(14) "Fund" means the petroleum environmental cleanup fund administered by
the department.

(15) "Grossly negligent" means the conscious or reckless disregard for the
negative consequences of one’s actions or inactions.

(16) "Heating oil" has the meaning set forth in s. ILHR 10.01(43).

Note: Section 10.01(43) defines heating oil as petroleum that is No. 1, No. 2,
No. 4-light, No. 4-heavy, No. 5-light, No. 5-heavy, and No. 6 technical grade of fuel
oil; other residual fuel oils, including Navy Special Fuel Oil and Bunker C; and
other fuels such as kerosene when used as substitutes for one of these fuel oils used
for heating purposes. Heating oil is typically used in the operation of heating
equipment, %oi ers or furnaces.

(17) "Home heating oil tank systems" has the meaning set forth in
s. 101.143(1)(cm), Stats. '

Note: Section 101.143(1)(cm), Stats., defines home heating oil as underground
home heating o0il tank used for consumptive use on the premises together with any
on-site integral piping or dispensing system.

(18) "Interim action" means a response action taken to contain, stabilize or
recover a discharge of a hazardous substance, in order to minimize any threats to
public health or safety, while other response actions are being taken or planned for
the site or facility.

(19) "Investigation awards" means awards that are made for investigative
-activities when no discharge is found, if the owner, operator or person owning a
home heating oil tank system has written direction from the department or DNR to
conduct an investigation.

(20) "Occurrence" has the meaning set forth in s. 101.143(1)(cs), Stats.

Note: Section 101.143(1)(cs), Stats., means a contiguous contaminated area
resulting from one or more petroleum product discharges.



(21) "Operator" has the meaning set forth in s. 101.143(1)(e), Stats.
Note: Section 101.143(1)(e), Stats., defines operator as:

(a) A person who operates a petroleum product storage system, regardless of
whether the system remains in operation and regardless of whether the person
operates or permits the use of the system at the time the environmental pollution

occurs; or
(b) A subsidiary or parent corporation of the person specified under par. (a).

(22) "Owner" is an entity under the PECFA program or a trust and in addition
has the meaning set forth in s. 101.143(1)(e), Stats.

Note: Section 101.143(1)(e), Stats., defines owner as:

(a) A person who owns,or has possession or control of, a petroleum product
storage system or who receives direct or indirect consideration from the operation
of a system regardless of whether the system remains in operation and regardless
of whether the person owns or receives consideration at the time the discharge

occurs;

(b) A subsidiary or parent corEoration of the person specified under subd. 1.; or
in which the parties establishing the trust provide documentation that both the
trustees and the beneficiary meet the definition of owner or operator.

(23) "Passive bio-remediation" means the prdcess by which petroleum products
naturally degrade within soils without the introduction of nutrients or
enhancements; also known as natural bio-degradation.

(24) "PECFA" means the petroleum environmental cleanup fund, as
established in s. 101.143, Stats.

(25) "Person" has the meaning set forth in s. ILHR 10.01(66).

Note: Section ILHR 10.01(66) defines person as an individual, trust, firm, joint
stock company, federal agency, corporation, state, munici.Pality, commission,
political subdivision of the state, or any interstate body. "Person" also includes a
consortium, a joint venture, a commercial entity, and the United States
government.

(26) "Petroleum product" has the meaning set forth in s. 101,143(1)(f), Stats.

Note: Section 101.143(1)(f), Stats., defines a petroleum product as gasoline,
gasolineialcohol fuel blends, kerosene, fuel oil, burner oil, diesel fuel oil and used
motor oil. :



(27) "Petroleum product storage system" has the meaning set forth in
8. 101.143(1)(fg), Stats.

Note: Section 101.143(1)(fg), Stats., defines a petroleum product storage
system as a storage tank that is located in this state and is used to store petroleum

%roducts together with any on-site integral piping and dispensing system.
xclusions are:

(a) Pipeline facilities;
(b) Tanks of 110 gallons or less capacity;

(¢) Farm and residential tanks of 1,100 gallons or less capacity storing
petroleum products that are not for resale;

(d) Non-residential tanks used for storing heating oil for consumptive use on
the premises where stored; or

(e) Tanks owned by this state or the federal government.

(28) "Pollution impairment” means bodily injury or property damage arising
out of the actual, alleged or threatened discharge, dispersal, seepage, migration,
release, or escape of a petroleum product, as defined in sub. (26).

(29) "Program year" has the meaning set forth in s, 101.143(1)(g), Stats.

Note: Section 101.143(1)(g), Stats., defines program year as the period
beginning on August 1 and ending on the following July 31.

(30) "Progress payment" means an award made for completion of an
emergency action, site investigation, remediation, annual maintenance or
operation, and other points as defined in this chapter, which the DNR has approved
under the scope of this chapter.

(31) "Property damage" has the meaning set forth in s. 101.143(1)(gm), Stats.

Note: Section 101.143(1)(gm), Stats., defines property damage as not
including those liabilities which are exclusions in liability insurance policies for
property damage, other than liability for remedial action associated with
petroleum product discharges from petroleum product storage systems.

(32) "Remedial action plan" means a report which identifies and evaluates
various remedial action alternatives and provides a recommended alternative
along with required detail.

(33) "Responsible party" means either the owner, operator, person owning a
home oil tank system or claimant who is financially responsible for all costs of
remediation of a discharge of petroleum product.



(34) "Service provider" has the meaning set forth in s. 101.143(1)(gs), Stats.

Note: Section 101.143 (1)(gs) defines service provider as a consultant,
testing laboratory, monitoring well installer, soil boring contractor, other
contractor, lender or any other person who provides a product or service for which
a claim for reimbursement has geen or will be filed under this section (ch. ILHR
47), or a subcontractor of such a person.

(35) "Site investigation" means the investigation of a petroleum product
discharge to provide the information necessary to define the nature, degree and
extent of a contamination and to allow a remedial action alternative to be selected.

(86) "Subsidiary or parent corporation" has the meaning set forth in
8. 101.143(1)(h), Stats.

Note: Section 101.143(1)(h) defines subsidiary or parent company as a
business entity, including a subsidiary, parent corporation or other business
arrangement, that has elements of common ownership or control or that uses a
long-term contractual arrangement with a person to avoid direct responsibility for
conditions at a petroleum product storage system site.

(837) "Tank" has the meaning set forth in s, ILHR 10.01(90).

Note: Section ILHR 10.01(90) defines tank as a stationary device designed to
contain an accumulation of regulated substances and constructed of non-earthen
material, such as concrete, steel or fiberglass, that provides structural support.

(38) "Third-party claim" means a claim against a claimant for personal
injury or property damage associated with a discharge from an underground
petroleum product storage tank system under this chapter. :

(39) "Totally independent"” means entirely and completely free from any
common control, guidance, ability to influence, significant financial interest or
mutual benefit. Significant financial interest means ownership of more than 5%
of a firm or business entity by the consulting firm, consultant or the consultant’s

family.

(40) "Underground petroleum product storage tank system" has the meaning
set forth in s. 101.143(1)(1), Stats.

Note: Section 101.143(1)(i), Stats., defines underground petroleum product
storage tank system as an underground storage tank used for storing petroleum
roducts together with any on-site integral piping or dispensing system with at

feast 10% of its total volume buried in the ground.

(41) "Upgrade" means the addition or retrofit of a petroleum product storage
tank system with cathodic protection, lining or spill and overfill controls.



(42) "Used motor oil" means oil from internal combustion engines collected
and stored in accordance with s. ILHR 10.335.

(43) "Willful neglect” means the intentional failure to comply with the laws
or rules of the state concerning the storage of petroleum products and may
include, but is not limited to, the failure to:

(a) Conduct leak detection procedures;

(b) Take out of service a tank system that by reason of operational
characteristics or leak detection is suspected of causing a discﬁarge to the
environment;

(¢) Immediately shut down and repair a leaking tank system;
(d) Conduct a required product inventory;
(e) Comply with tank system use permit requirements;

(f) Comﬁly with plan review, installation or inspection requirements under
the scope of ch. ILHR 10;

(g) Register or actions to de-register an underground or aboveground tanks
system in order to avoid regulation under ch. ILHR 10; or

(h) Maintain corrosion protection on a system’s tank or lines.

ILHR 47.02 COVERAGE. (1) PETROLEUM PRODUCT STORAGE TANK
SYSTEMS. Owners and operators of petroleum product storage systems are
eligible for reimbursement from the fund provided claims are for underground and
aboveground petroleum storage systems that are:

(a) Commercial tanks larger than 110 gallons capacity;
(b) Heating oil tank systems where the product is sold;

(¢) Farm and residential tanks larger than 1,100 gallons capacity and not
storing heating oil for consumptive use on the premises; or

(d) Tanks storing gasoline, diesel fuel or other vehicle fuels, other than farm
and residential tanks of 1,100 gallons or less capacity.

(2) HEATING OIL TANK SYSTEMS. Persons owning home heating oil
tank systems are eligible for reimbursement from the fund provided the claims are
for heating oil tank systems that are underground home heating oil tank systems.

(3) EXCLUSIONS. The fund does not cover claims for any of the following:

(a) Pipeline facilities;



(b) Commercial tank systems of 110 gallons or less capacity;

(¢) Farm or residential motor fuel tank systems of 1,100 gallons or les
capacity;

(d) Any tank systems that are Federal or state owned,;

(e) Any tank systems of 110 gallons or less capacity which are not used for
the storage of home heating oil;

(f) Nonresidential heating or boiler tank systems where the product is used
on the premises where it is stored,;

(g) A petroleum product storage tank system or home oil tank system that,
as of January 1, 1994 meets the performance standards in 40 CFR 280.20 or s.
ILHR 10.51 or the upgrading requirements in 40 CFR 280.21 (b) to (d) or s. ILHR

10.52(2) to (4);
(h) Petroleum product discharges that meet all of the following:

1. Originating on a property on which another petroleum product discharge
originated tl%lat necessitated remedial action activities for which the department
issued an award under this chapter, unless the DNR requires further remedial
activities at the location; and

2. Originating within the area on which the remedial activities, as specified
in subd. 1., were conducted; and

(i) Any other tank system not included under sub. (1). -

ILHR 47.025 AWARDS. (1) GENERAL. (a) If the department determines
that the claimant meets all of the eligibility requirements of this chapter, the
department shall determine a deductible amount and issue an award to reimburse
the claimant for eligible costs incurred in a remediation.

(b) The department may not issue an award before all eligible costs have
been incurred and written approval received under s, ILHR 47.33 unless the
department determines that the delay in issuing the award would cause a
financial hardship to the owner, operator or the person owning a home oil tank
system. The department may issue progress payments when sufficient evidence of
completion of various remedial activities, as specified in ss. ILHR 47.12 and 47.33,

are received.

(c¢) The department shall allocate $500,000 in each fiscal year to make
awards for home heating oil tank system discharges, and shall make these awards
in the order that claims are received, as specified in s. ILHR 47.35. The
department may conditionally approve awards which exceed the total of $500,000
in any fiscal year and make those awards first in the following fiscal year.



(2) UNDERGROUND STORAGE TANK SYSTEMS. (a) Award schedule.
The department shall issue an award under this subsection for a claim filed after
July 31, 1987, for eligible costs incurred on or after August 1, 1987, and before
July 1, 1998, by the owner or operator of an underground petroleum product
storage tank system. Otherwise eligible costs incurred because of a product
discharge, for which investigation or emergency actions are taken prior to July 1,
1998, shall be determined to be costs incurred before July 1, 1998, as specified in
s. 101.143(4)(d) 1.

(b) Award maximums, The department shall issue an award under this
subsection without regard to fault in an amount equal to the amount of the
eligible costs that exceeds a deductible amount, as specified in s. ILHR 47.34. An
award issued under this paragraph may not exceed the following for each
occurrence: '

1. For an owner or operator of an underground petroleum product storage
tank system that is located at a facility at which petroleum is stored for resale or
an owner or operator of an underground petroleum product storage tank system
that handles an annual average throughput of more than 10,000 gallons of
petroleum per month, $1,000,000; and

2. For an owner or operator other than an owner or operator under subd. 1.,
$500,000.

(¢) Annual aggregates. The department may not issue awards under this
subsection to an owner or operator for eligible costs incurred in one program year
that total more than the following:

1. For an owner or operator of 100 or fewer underground petroleum product
storage tank systems in the state of Wisconsin during a program year, $1,000,000;
and

2. For an owner or operator of more than 100 underground petroleum
product storage tank systems in the state of Wisconsin, at least at one point
during a program year, $2,000,000.

' (3) OTHER PETROLEUM PRODUCT STORAGE SYSTEMS. (a) Awards
for certain owners or operators. 1. The department shall issue an award under
this subsection for a claim for eligible costs incurred by the owner or operator of a
petroleum product storage system that is not an underground petroleum product
storage tank system or for eligible costs incurred on or after July 1, 1998, by the
owner or operator of an underground petroleum 1Eroduct storage tank system
where no investigation or emergency actions took place before July 1, 1998.

2. The department shall issue an award for a claim under this subsection
without regard to fault in an amount equal to the amount of the eligible costs, as
specified in s. ILHR 47.35, that exceeds a deductible amount for eligible costs
incurred before July 1, 1993, or a deductible amount of $10,000 for eligible costs
incurred on or after July 1, 1993. An award issued under this subsection may not
exceed $195,000 for eligible costs incurred before July 1, 1993, or $190,000 for
eligible costs incurred on or after July 1, 1993, for each occurrence.



(b) Annual aggregates. The department may not issue awards under this
subsection to an owner or operator for eligible costs incurred in one pro§ram year
that total more than $195,000 for eligible costs incurred before July 1, 1993, or
$190,000, for eligible costs incurred on or after July 1, 1993,

(4) HOME HEATING OIL TANKS. (a) The department shall issue an
award for a claim filed for eligible costs incurred on or after August 1, 1987, by a
person who owns a home oil tank system.

(b) The department shall issue the award under this subsection without
regard to fault for each home oil tank system in an amount equal to 75% of the
amount of the eligible costs.

(c) An award issued under this subsection may not exceed $7,500.

(5) INVESTIGATIONS. (a) The department shall issue an award for a
claim filed after August 9, 1989 for eligible costs incurred on or after August 1,
1987, by an owner, operator or person owning a home oil tank system in
investigating the existence of a discharge or investigating the presence of
petroleum products in soil or groundwater if the investigation is undertaken at
the written direction of the department or the DNR, and no discharge or
contamination is found.

(b) If an award has been made under this paragraph and a discharge or
contamination is found in a subsequent investigation, the department shall reduce
the award under s. ILHR 47.35, by the amount paid under this paragraph.

(6) THIRD-PARTY CLAIMS. For owners or operators of underground
storage tank system discharges eligible for PECFA, third-party damages resulting
from petroleum product discharges may be eligible for reimbursement under the
PECFA fund. Items which may not be reimbursed include, but are
not limited to, costs for which the owner or operator is not legally liable; costs
associated with discharges based on or attributed to a criminal act; intentional,
willful or deliberate noncompliance with any statute or administrative rule;
punitive or exemplary damages; and federal, state or local fines, forfeitures or
other penalties.

ILHR 47.03 ADMINISTRATION. (1) FUND MANAGEMENT. Pursuant to
8. 168.12, Stats., the department shall collect oil inspection fees to cover costs
incurred by owners, operators or Yersons owning home oil tank systems for
remediation of environmental pollution from petroleum product discharges. The
department shall reserve a portion of this fund, not to exceed 20% of the amount
annually appropriated under s. 20.445(1)(v), Stats., primarily for awards for
emergency remedial actions and claims that exceed the claim amount initially
anticipated. Any funds remaining in this segregated account at the end of the
fiscal year may be used to make awards for other eligible claims.

(2) EMERGENCY AWARDS. The department may, after determining that
an emergency exists, make an award in advance of claims received prior to the
emergency claim. The finding of an emergency shall be made based upon an
immediate need to protect public health or safety. The finding of an emergency
may not be based upon financial hardship of the responsible party or its agent. A
determination that no emergency exists may not be appealed to the department.



Subchapter II--Program Eligibility
ILHR 47.10 INITIAL CLAIM ELIGIBILITY. (1) GENERAL. (a)

Responsible parties. Responsible parties may submit claims to the department

ursuant to s. 101.143(4), Stats., for reimbursement of eligible costs incurred
gecause of a petroleum product discharge or discharges from a petroleum product
storage system or home oil tank system.

1. If a responsible party is not the sole owner of the site, an Owner
Assignment Certification form (SBD-8079) shall be filed with the department to
establish one entity to submit the claim and receive the award under this chapter.

2. The responsible party, owner or operator, agent or an assignee, as
established in subd. 1, may submit a claim if all of the following are performed:

a. Documentation that the source of a discharge or discharges is from a
petroleum product storage system or home oil tank system,;

b. Notification to the department, before conducting a site investigation or
remedial action activity, of the potential for submitting a claim under this
chapter, except in emergency situations as provided under s. 101.143(3)(g), Stats.;

Note: Notification to the department means contacting the department and -
providing demographic information on the potential PECFA site. Notification
does not mean the original report to the DNR of a release to the environment.

c. Registration of the petroleum product storage system or the home oil tank
system with the department under s. 101.09, Stats.;

d. Report of the discharge in a timely manner to the division of emergency
government in the department of military affairs or to the DNR, according to the
requirements under s. 144.76, Stats.;

e. Investigation of the degree and extent of environmental damage caused by
the discharge from a petroleum product storage system or home oil tank system,;

f. Recovery and proper disposal of any recoverable petroleum products in the
discharge from a petroleum product storage system or home oil tank system,;

g. Disposal of any residual solid or hazardous waste in a manner consistent
with local, state and federal laws, rules and regulations;

h. Verification that the owner has maintained the site in compliance with
laws and rules of the state concerning the storage of petroleum products; and

i. Restoration of the environment according to applicable standards using
the most cost-effective approvable alternative available.

14



(b) Agents. 1. ’'Individuals as agents.” Except as specified in subd. 2,, an
owner or operator or the person owning a home oil tank system may, with the
written approval of the department, enter into a written agreement with another
person to act as an agent. An agent, in order to be approved and receive payment
under the fund, shall agree to complete the remediation up to the point OF
operation and maintenance or long-term monitoring. The agent and the owner,
operator, or person owning the home oil tank system shall jointly submit a claim
for an award after completing all applicable requirements under this chapter and
submittal of a Current Agent Assignment Certification form (SBD-8070) to the
department. An award made under this paragraph shall be made payable to both
the agent and owner, operator or person owning the home oil tank system.

2. 'Department of transportation as agent.” With prior written approval of
the department and the owner, operator or the person owning the home oil tank
system, the department of transportation may act as an agent as specified in
subd. 1., when the petroleum product storage system or home oil tank system is
located on property that is or may be affected by a transportation project under
the jurisdiction of the department of transportation. The scope of the department
of transportation shall be limited to the activities under subd. 3. The department
of transportation shall submit the claim for an award as specified under this
section with the award to be jointly paid to the owner, operator or the person
owning the home oil tank system and the department of transportation for eligible
costs incurred by the department of transportation in conducting the activities
specified under subd. 3.

3. ’Activities of agents.” All agents shall be limited to the following activities:

a. Completing the site investigation to determine the degree and extent of
the environmental damage caused by the discharge from a petroleum product
storage tank system or a home oil tank system and preparing the analysis and
report of remedial alternatives as specified in s. ILHR 47.33(5);

b. Conducting bids for all commodity services necessary at the site to restore
the environment and minimize the harmful effects from the petroleum products
discharge up to point of operation and maintenance or long term monitoring; and

c¢. Obtaining written apgroval from the DNR that the remedial action
activities performed under subpars. a. and b. meet the requirements of s. 144.76,

Stats.

Note: Copies of the Owner Assignment Certification form (SBD-8079) and
the Current Agent Assignment Certification form (SBD-8070) are available on
request from the Department of Industry, Labor and Human Relations, Division of
Safety and Buildings, Bureau of Petroleum Inspection and Fire Protection, P.O.
Box 7969, Madison, Wisconsin 53707-7969.



(2) PROVISIONS OF ELIGIBILITY LETTER. (a) When an owner, operator
or person owning a home oil tank system has refgistered the tank systems on the
property associated with the discharge and notified the department as specified
umﬁar s. ILHR 47.11, the department shall upon request of the responsible party

rovide a letter of eligibility determination. This letter may include information
on the PECFA program and the department’s initial determination of the

eligibility for an award under this chapter.

(b) The initial eligibility determination is made by the department based
upon the information made available prior to the determination.

(¢) This letter of eligibility may be used in securing loans to cover estimated
costs for a proposed remediation.

(d) The initial estimate of eligibility shall not be binding if subsequently the
owner, operator, person owning a home heating oil tank system or other source
provides the department with additional information which necessitates a
subsequent ineligibility determination to be made by the department. ‘

ILHR 47.11 TANK REGISTRATION. (1) GENERAL. (a) The department

has the authority to inventory and determine the location of aboveground and
underground petroleum storage tanks systems as specified in 8. 101,142(2), Stats.
All aboveground and underground tanks shall be registered with the department
on forms provided by the department. Eligibility determination of awards under
the scope of this chapter requires prior tank registration.

(b) Aboveground petroleum product storage tanks. All aboveground

petroleum product storage tank systems are required to be registered with the
department. Exceptions are for the following:

1. Pipeline facilities;
2. Tank systems of 110 gallons or less capacity;
3. Farm and residential tank systems of 1,100 gallons or less capacity; and

4. Tank systems used for storage of heating oil for consumption on the
premises where stored. -

(c) Underground petroleum product storage tanks. All underground

petroleum product storage tank systems larger than 60 gallons capacity shall be
registered with the department.

ILHR 47.115 NONREGISTERED TANKS AND QUT-OF-SERVICE
TANKS. (1) All aboveground and underground petroleum storage tanks not
previously registered, having no completed Underground Petroleum Product Tank
Inventory form (SBD-7437) or Aboveground Petroleum Product Tank Inventory
form (SBD-8731) on file with the department, shall be registered prior to
submitting a claim for an award under the scope of this chapter.



(2) For all underground petroleum storage tanks removed, closed or
out-of-service prior to the date of tank registration, as specified in s. 101.09,
Stats., the present owner, operator or person owning a home oil tank system shall
submit documentation to the department as to the existence of the tank, the
product stored, the size and type of tank, and other information to substantiate
prior ownership and use. This documentation may include, but is not limited to,
neutral third-party testimony, county tax records, land titles, and blue prints of
initial tank installations.

(3) Failure to register, de-registering or attempting to de-register a tank
system in order to avoid regulation by the department shall be considered willful
neglect, as specified in s. ILHR 47.20 (7).

ILHR 47.12 CLAIM PROCESS. (1) APPLICATION. A claimant shall
submit a claim on a Remedial Action Fund Application form (SBD-8067) furnished

by the department, and shall include the following:
(a) A copy of the closure assessment report;
(b) Reéo;'d of the site investigation, findings and interpretation of data;

(¢) A DNR Site Investigation and Remediation Plan Review form
(SBD-8069) with the approval of the DNR for conduct of the site investigation and
development of the remedial action plan, remediation, long-term monitoring,
operation and maintenance or other milestone established under this chapter;

(d) A copy of the Underground Petroleum Product Tank Inventory form(s)
(SBD-7437) for underground tank systems at the site and a copy of the
Aboveground Petroleum Product Tank Inventory form (SBD-8I';3 1) for each
aboveground tank system at the site;

(e) The bid specifications and a summary of the bids for commodity services
as required in s. ILHR 47.33;

(f) Documentation verifying actual costs incurred because of the petroleum
product discharge, which shall include receipts, invoices including contractor’s and
subcontractor’s invoices, interest costs, loan fees, accounts, and processed

payments;

(g) Proof of payment for all invoices including copies of both sides of
cancelled checks or money orders;

(h) Properly detailed and itemized receipts for remedial activities and
services performed;

(i) Owner’s, operator’s, home oil tank owner’s or the responsible party’s
social security number or federal tax identification number;

(j) Other records or statements that the department determines to be
necessary to complete the application; and



(k) Signature of the owner, operator or person owning home oil tank systems
on the application.

Note: Copies of forms referenced in this section are available on request
from the Department of Industry, Labor and Human Relations, Division of Safety
and Buildings, Bureau of Petroleum Inspection and Fire Protection, P.O. Box
7969, Madison, Wisconsin 53707-7969.

(2) INCOMPLETE CLAIMS. (a) Incomplete claims, lack of verification of
payment of costs, lack of signatures, and other factors may delay processing of
claims or change the schedule of the review. ‘

(b) Claims received by the program which contain unpaid invoices shall, at
the department’s discretion, be assigned a review date no earlier than the date
proof of payment was provided to the department.

(¢) PECFA claims for awards may not be processed without proper and
complete documentation including, but not limited to, Underground Petroleum
Product Tank Inventory form (SBD-7437), Aboveground Petroleum Product Tank
Inventory form (SBD-8731), Remedial Action Fund Application form furnished by
the department, DNR Site Investigation and Remedial Action Plan Review form
(SBD-8069), closure assessment, remedial action plan, proof of payment of costs
incurred in remediation, site closure report, approval by the DNR, responsible
party’s social security number or Federal tax identification number, and other
forms available from the department necessary for claim processing.

(3) REQUEST FOR ADDITIONAL INFORMATION. (a) Once the
department has begun the review of a claim, the department may request that
additional information be submitted 15 business days from the date of the
request. Otherwise, the claim may be deemed incomplete and progress payments
may be denied. These claims, when complete, may be rescheduled for review after
more recently received complete claims.

(b) The department may request additional information from owners,
operators or persons owning home oil tank systems, agents, consultants, -
contractors or subcontractors as necessary.

(¢) Failure to respond to a request, within the 15 business day response
period for additional information, may result in a delay in payment, disallowance
of interest costs accrued, action against a consultant, or scheduling a meeting with
the responsible party and the department or other individuals.

1. The department may disallow interest costs accrued during the period
when no response has been received, by issuing a letter stating the intent, on a
specified date, to disallow payments on interest costs accrued during this period

as specified in par. (c). '

2. Appeal of disallowed interest costs, shall be conducted as specified in s.
ILHR 47.53.



Note: Copies of forms referenced in this section are available on request
from the Department of Industry, Labor and Human Relations, Division of Safety
and Buildings, Bureau of Petroleum Inspection and Fire Protection, P.O. Box
7969, Madison, Wisconsin 53707-7969. : ’

(4) COSTS INCURRED IN REMEDIATION. (a) Forms shall be made
available by the department which shall be completed by the owner, operator or
person owning a home oil tank system, or agent prior to award payment. All
invoices for costs incurred in a remediation shall be submitted with proof of
payment verified.

(b) Only eligible costs, as specified in s. ILHR 47.30, that have been paid,
shall be submitted for an award. The department may use its published cost
guidelines to determine if the level of reimbursement requested is excessive and
may disallow costs if they are determined to be excessive.

ILHR 47.13 EXCLUSIVE REMEDY AND LIABILITY. The PECFA fund
awards for remediation activities and is not intended to result in owners or
operators or persons owning home oil tank systems making any profit or receiving
duplicate payment in a remediation. As specified in s. 101.143(7%(am), Stats., an
award made under this chapter is the exclusive method of recovery for costs
reimbursed under the fund.

Note: Section 101.143(7), Stats., states that no common law liability and no
statutory liability, which is provided in a statute other than this section, for
damages resulting from a petroleum product storage system or home oil tank
system is affected by this section. Exceptions being that the authority, power and
remedies provided in any other statute or law are in addition to any authority,
power or remedy provided in any statute or common law.

ILHR 47.14 RIGHT TO RECOVER ACTIONS. The department reserves the

right to take action against an owner, operator or person owning a home oil tank
system, or their agents or designees to recover any award or portion of an award
resulting from a fraudulent claim.

(1) RIGHT OF ACTION. A right of action under this section shall accrue to
the state against an owner, operator or other person if the owner, operator or
other person submits a fraudulent claim or does not meet the requirements under
this chapter or if an award is issued under this section to the owner, operator or
other person for ineligible costs under this section. ’

(2) ACTION TO RECOVER AWARDS. The department shall request the
attorney general to take action as is appropriate to recover awards to which the
state is entitled or when the department discovers a fraudulent claim after an
award is issued. '

Note: Section 101.143(5)(c), Stats., states that recovered funds shall be
credited to the petroleum environmental cleanup fund.



ILHR 47.15 ASSIGNME FA . By written notification to the
department, a claimant may make an assignment of an award to an institution
which lends money to the claimant for the purpose of conducting remediation
activities reimbursed under this chapter, as specified in 5. 101.143(4m), Stats.
This assignment of an award creates and perfects a lien in favor of the assignee in
the proceeds of the award. o

Note: Section 101.143(4m), Stats., states the lien secures all principal,
interest, fees, costs and expenses of the assignee related to the loan. The lien
under this subsection has priority over any previously existing or subsequently
creatgd lien, assignment, security interest or other interest in the proceeds of the
award.

Subchapter III--Program Disqualification

ILHR 47.20 INELIGIBILITY FOR AN AWARD. Ifthe owner, operator or
the person owning the home heating oil tank system had knowledge of, had
previous involvement in, or whole or partial control over the operation or
maintenance of the petroleum product storage system at the site, the owner,
operator or the person owning the home heating oil tank system shall be ineligible
for reimbursement under the scope of this chapter if any of the conditions in
sub. (2) apply. The department shall deny a claim for an award under s. ILHR
47.10 if any of the following conditions apply:

(1) The claim is not within the scope of this chapter;
(2) The claimant submits a fraudulent claim or fraudulent cost items;

(8) The claimant has been grossly neglifent in the maintenance of the
petroleum product storage system or home oil tank system;

(4) The claimant intentionally damaged the petroleum product storage
system or home oil tank system,;

(6) The claimant is unable to provide adequate documentation that cléarly
demonstrates the degree and extent of soil or water contamination resulting from
a petroleum product discharge;

(6) The claimant intentionally falsified petroleum product storage records;
or

(7) The claimant was guilty of willful neglect in complying with laws or
rules of this state concerning the storage and handling of petroleum products.

Note: Section 101.143(4)(f), Stats., states that contributory negligence shall
not be a bar (barrier) to submitting a claim under this subsection and no award
under this subsection may be diminished as a result of negligence attributable to
the claimant. or any person who is entitled to submit a claim.



Subchapter IV--Reimbursement Procedures

ILHR 47,30 ELIGIBLE COST ITEMS FOR REMEDIATION. (1)
ELIGIBLE COSTS. Eligible costs for an award issued under this chapter may be

determined by the department based upon cost guidelines published by the
department. Costs related to the following categories may be reimbursed under
the scope of this chapter:

(a) Claims submitted for an award by owners or operators who were not
owners or operators, or persons owning home oil tank systems when a petroleum
product discharge occurred and who meet all of the conditions of s. ILHR 47.10,
may submit a claim for an award under the scope of this chapter,

(b) Costs associated with emergency action, site investigation and remedial
plan development, remediation, long-term momtormg or operation and
maintenance:

1. Investigation of potential sources of contamination by precision testing to
determine tightness of tanks and lines if the method used is approved by the
department and the tester is certified by the department as specified in ch. ILHR
10 and the testin g is not designed to meet the regular leak detection
responsibilities of the owner or operator;

2. Costs of eligible work performed after confirmation of a contamination;
3. Preparation of remedial action alternatives and plans;

4. Laboratory services for testing specific to this chapter, including full VOC
testing during the investigation phase;

5. Full VOC testing after the investigation phase if required by the DNR for
momtormgdPECFA eligible products and PVOC testing during subsequent Work
phases; an

6. Investigation and assessment of the degree and extent of contamination
caused by a petroleum ]}:roduct discharge from a petroleum product storage tank
gsystem or home oil tank system.

(c) Costs associated with excavation and disposal of contaminated soils:

1. Removal of contaminated soils;

2. Actual costs incurred which are associated with eQuipment mobilization,

3. Removal of petroleum products from surface waters, groundwater or soil;
and

4, Treatment and disposal of contaminated soils including DNR approved
procedures for bio-remediation.



Note: All soils shall be reported in tons when included in a claim.
(d) Costs associated with monitoring and other remedial action activities:
1. Monitoring of natural bio-remediation progress;

2. Actual charfes for maintenance of equipment used for petroleum product
recovery or remedial action activities;

3. Other costs identified bfr the department as necessary for proper
investigation, remedial action planning and remedial action activities to meet the

requirements of s. 144.76, Stats.;
4. State or municipal permits for installation of remedial equipment;

5. Actual costs for the purchase or rental of temporary building structures of
a size adequate to house remedial equipment; and

6. Restoration or replacement of a private or public potable water supply.
(e) Costs associated with personnel, travel and related expenses:
1. Contractor or subcontractor costs for remedial action activities;

2. Labor and fringe benefit costs associated with inspection and supervision
other than specified in subd. 4.;

3. Actual costs incurred for travel and lodging which are not in excess of
state travel rates; and

4." Actual verified labor, fringe benefit and equipment costs when clalmants
use their own personnel or equipment to conduct a remediation.

Note: A listing of state travel and meal rates may be obtained by writing to
the department, Safety and Buildings Division, P.O. Box 7969, Madison Wisconsin

53707.

(f) Costs assomated with the preparation of a claim package under the scope
of this chapter and other related costs:

1. Fees up to $500 for a certified i)ubhc accountant, contractor, or other
independent preparer for compiling a claim under this chapter and

2. For an owner or operator only, compensation to third parties for bodily
injury and property damage caused by a petroleum product discharge from an
underground petroleum product storage tank system.

(g) Costs associated with the support or protection of existing utilities or
structures located within the remediation area during a remediation.



Note: Reimbursement for the re-installation of utilities or structures,
without prior department approval, may not be made.

(2) EXCLUSIONS FROM ELIGIBLE COSTS. The department has
identified various costs determined to be ineligible for reimbursement. Section
101.143, Stats., lists specific cost items which may not be reimbursable under the
PECFA program. In order to control costs and provide awards for the most
cost-effective remediations of petroleum-contaminated sites within the scope of
this chapter, the following costs may not be reimbursed:

(a) Costs determined to be unrelated to remedial action activities ﬁnder the
scope of this chapter:

1. Costs incurred on or before August 1, 1987 for a remediation;

2. Any costs not supported by cancelled checks or other absolute proof of
payment at time of submittal,

3. Costs for clean up resulting from spills from petroleuin transportation
equipment;

4, Any costs, excluding an emergency action, incurred before a confirmed
discharge is reported to the DNR;

5. Any overtime labor charge, excluding an emergency action, billed at other
than a straight time rate;

6. Costs for contamination cleanups from non-residential heating oil or
boiler tank systems and discharges from mobile fueling tanks or fuel storage
tanks on vehicles;

7. Costs associated with used oil remediations, if the oil is not from internal
combustion engines;

8. Costs for investigations or remedial action activities conducted outside
the State of Wisconsin;

9. Costs associated with environmental audits, environmental
reconnaissance or real estate transactions, construction projects, new construction
or long-term loan transactions;

10. Costs associated with investigation activities to locate petr'oleum product
storage systems or home oil tank systems to determine eligibility for an award
under the scope of this chapter; :

11. Costs associated with emptying, cleaning, disposing of storage tank
systems and other costs normally associated with closing or removing any
petroleum product storage tank system or home oil tank system after November 1,
1991, unless the claimant has a signed contract for these services before
November 1, 1991 or has a loan agreement, note or commitment letter for a loan
for the purposes of conducting these services before November 1, 1991;



12. Laboratory rush charges, priority mail or priority shipping fees unless
related to an approved emergency action;

13. Air travel;

14. Costs incurred after the DNR determines that no further remedial action
is required, except for abandonment of monitoring wells and finalization of site
closure; and

15. Other costs that the department determines to be associated with, but
not integral to, the remediation of a petroleum product discharge from a
petroleum product storage system or home oil tank system.

(b) Costs related to improper or incompetent remedial activities and services:

1. Costs associated with incompetent or non-effective cleanup actions which
were not based upon sound professional and scientific judgment;

2. Costs of redoing remedial action activities or remedial action work which
was incomplete, or incompetent;

3. Costs associated with rework on remedial systems to accommodate
construction, upgrades, retrofits, or redevelopment projects;

4. Any costs associated with actions that exceed the necessary activities to
bring a site to the required level of remediation;

5. Costs associated with the repair or replacement of damaged buildings,
sewer lines, water lines, electrical lines, phone lines, fiber optic lines or other
utilities on the property;

6. Costs associated with the re-installation of damaged remedial equipment
or the re-installation or modification of the remedial equipment for purposes other
than effective remediation;

7. Additional interest costs accrued due to improper or incomplete filing of
claims or non-response to department requests for additional information,
exceptions being delays caused by the DNR or the department claim process; and

8. Any late service charges or any costs related to invoices or bills for which
payment verification is unobtainable.

(¢) Costs for testing or sampling unrelated to the investigation for the extent
of contamination under the scope of this chapter:

1. Costs for sampling and testing for heavy metals, except lead testing when
the discharge is verified to be from leaded gasoline, or lead and cadmium when the
source is used motor oil;

2. Costs associated with the analysis for inappropriate constituents not
normally part of or associated with an eligible petroleum product even if required

by the DNR; and



3. Costs associated with full VOC testing after the investigation phase,
unless required by the DNR for monitoring PECFA eligible products and the DNR
letter documenting the requirement is submitted with the claim.

(d) Costs agsociated with tank system upgrades or retrofits, requirements
for complying with other state or federal rules or laws, and future business plans:

1. Costs of repairing, retrofitting or replacing a petroleum product storage
system or home oil tank system such as but not limited to tank bedding materials

or fill for setting tanks, lines or canopies;

2. Costs associated with capital improvements, reinstallation of electrical,
dispensers, pumps, or other items for retrofits, upgrades or new construction;

3. Costs for remedial action activities funded under 42 USC 6991, unless the
owner or operator or the person owning the home oil tank system repays the funds
provided under 42 USC 6991;

4, Expenditures required by the DNR or the department in order to meet the
groundwater protection standards, ch. 160, Stats., ch. ILHR 10 or other
administrative rules but not related to a petroleum product discharge under this

chapter;
5. Costs associated with loss of business;

6. Costs associated with the razing of buildings, removal of roads, removal of
footings and foundations or other destruction of structures or other redevelopment

costs;

7. Costs associated with loss of interest or dividends, or interest costs from a
loan other than one for the remediation; and

8. Costs associated with cement, blacktop replacement, on-site landscaping
or other improvements, except for depreciation costs for third-party actions.

(e) Costs associated with site closure:
1. Costs associated with the closure of a tank system;
2. Costs associated with tank closure assessments;

3. Costs of removing tank systems that have previously been closed in place
with inert materials, sand, pea gravel, water or other substances; and

4. Costs associated with the abandonment of wells not related to the
remedial action.

(f) Costs associated with legal issues:



1. Costs, other than costs for compensating third parties for bodily injury
and property damage, which the department determines to be unreasonable or
unnecessary to carry out the remedial action activities as specified in the
approved remedial action plan;

2. Costs associated with third-part actions by adjoining property owners for
the installation of monitoring wells or other cleanup-related items unless a court
judgment has been obtained;

3. Costs associated with third-party damages from a discharge originating
from an aboveground storage tank;

4. Attorney fees associated with third-party actions;

5. Any costs associated with an appeal of a determination specific to the
scope of this chapter; and ,

6. Other attorney fees including, but not limited to legal advice, appeals, or
other representation on behalf of the responsible party or agent.

(g) Supervisory and management costs that the department determines to
be unreasonable or unnecessary in carrying out the remedial action activities
under this chapter: :

1. Supervisorir or management costs when a municipality or company uses
their own personnel or personnel from a wholly- or partially-owned subsidiary for
remedial activities;

2. Costs for supervisory or management activities conducted by owners or
operators;

3. Costs incurred by a responsible party associated with bid requirements or
project administration such as consultant selection, monitoring or supervising
subcontractors or consultants;

4, Costs for right of entry or trespass fees; and

5. Separate vehicle and mileage costs.

(h) Costs determined by the department to be excessive.

(i) Subcontractor markups for work performed after January 31, 1993.

(j) Costs associated with general Frogram support and office operation which
are expected to be included in the hourly staff rates, including but not limited to:

1. Telephone charges;
2. Photocopying, faxes, paper, and printing;
3. Postage; .



4, Hand tools and personal protective equipment; and
5. Computer equipment, CAD and software charges.

Note: For the purposes of this section, HnU meters, PID’s, FID’s, electronic
equipment and sampling kits are not considered hand tools. : :

(k) Costs reimbursed by insurance companies unless performing in an agent
role.

(3) CLAIMS INCLUDING INELIGIBLE COSTS. Claims submitted which
include ineligible costs shall be considered incomplete and may be returned to the
claimant for recalculation, revision and re-submittal. The claim shall be
rescheduled for review when the ineligible costs have been removed and the claim
received by the department. The department may disallow interest costs accrued
during the non-response period, as specified in s. ILHR 47.12(3)(a). .

(4) CONTAMINATIONS CONTAINING ELIGIBLE AND INELIGIBLE
PRODUCTS. When a contamination is identified which contains both eligible and
ineligible products under the fund, only the costs associated with the eligible
products may be claimed. Eligible costs of remediation, which are only associated
with the eligible product, may be claimed in their entirety, as specified in this
section. Any costs required because of the presence of an ineligible product may
not be claimed even if a remedial benefit may be derived by the remediation of the
eligible product.

ILHR 47.305 COSTS ASSOCIATED WITH LOANS. (1) INTEREST
EXPENSE. (a) Allowability of interest costs. The fund will reimburse interest
expense if a loan is specifically secured for a remediation and the proceeds are
applied only to the cleanup at the site. To be eligible, interest costs cannot be
combined with retrofits or construction loans and shall be site specific.
Reasonable money management shall be practiced to avoid unnecessary accrual of
interest charges. Interest expenses shall be managed in the most cost-effective
manner possible and invoices shall be paid in a timely manner to avoid interest
costs or late charges. If a line of credit is used to provide funding for a
remediation, clear documentation shall be provided on the disbursements and
interest expenses.

(b) Ineligible interest expenses. The PECFA fund shall not reimburse for
the following items: ,

1. The opportunity cost of money or interest income or dividend income lost |
because of a decision to use internal funding for a remediation;

2. Interest costs which are not clearly documented;
3. Interest costs or late charges on invoices or bills; and

4. Additional interest costs accrued because of poor money management or
the use of PECFA loan proceeds to earn money or for investment purposes.



(c) Documentation. A copy of the loan agreement documenting the interest
rate, loan origination fees, and other costs, shall be submitted when requested by
the department.

(d) Maximum interest and related costs. The following maximum rates are
established for loans secured after January 31, 1993 for the purposes of a

remediation:

1. Interest rate shall be reimbursable at no more than 2% above the prime
rate;

2. Loan ori%ination fees shall be reimbursable at no more than 2 points of
the loan principal; and

3. Renewal loan fees shall be reimbursable at no more than 1% of the
unreimbursed amount and remaining available loan balance.

(e) Lending agreements. In lieu of the maximum rates specified in par. (d),
the department may negotiate agreements with lending institutions to obtain
lower rates. The department may solicit proposals from lending institutions to
supply loans for PECFA remediations. ‘

(f) Other items. In addition to the maximum rates established in par, (d),
the following shall apply: )

1. Renewal fees shall be charged no more frequently than once annually;

2. When a loan renewal fee is charged, the established cost of the remaining
work shall be calculated and the loan balance adjusted downward if the use of the
total originally available monies is not anticipated. Any loan renewal fee shall be
charged on the adjusted loan balance; and

3. Original and re-estimated loan amounts, to the extent feasible, shall
reflect a sound estimate of the cost to perform the remediation. Excessive
estimates which result in excessive or unnecessary interest costs may not be
reimbursed by the PECFA fund. : :

(2) MINIMUM LOAN AMOUNTS. A lending institution may unilaterally
establish a minimum loan amount of $100,000 or less. Minimum loan amounts of
more than $100,000 and loan origination fees on minimum loans of more than
$100,000 shall require prior written approval of the department.

ILHR 47.31 INCENTIVES FOR COST-EFFECT EMEDIATION. (1)
GENERAL. The department may make incentives available to responsible parties
who use the most cost-effective remediation methods and alternatives.

(2) INCENTIVES. For remediations that have DNR a froval for closure, or
passive bio-remediation with long-term monitoring and eligible costs not
exceeding $50,000, the claim may receive priority reimbursement in the award

process.



ILHR 47.32 COST GUIDELINES. (1) GENERAL. The goal of the fund, as

specified in s. ILHR 47.01, is to assure the cost-effective remediation of eligible
sites. As one tool in evaluatinf the costs of services and activities under the
program, the department shall establish and publish cost guidelines.

(2) APPLICATION. The cost guidelines established by the department may
be used as one element in evaluating the cost effectiveness of investigation and
remedial plan development efforts, requests for funding in excess of the
investigation and remedial action plan cap, the estimated costs of a selected
remedial alternative and other issues of cost related to a remediation.

(3) USE OF THE COST GUIDELINES. In those instances where cost
guidelines are used, they may form the basis for disallowing costs which are
determined by the department to be excessive in nature or for denying additional
funding when actual or proposed costs are determined to be excessive.

ILHR 47.33 COMPARATIVE PROPOSALS AND BID PROCESSES FOR
REMEDIATION ACTIVITIES AND SERVICES. Except for home oil tank owners,
the purchase of consulting and commodity services, not already covered by a
detailed written contract, shall conform to the proposal and bidding procedures in
this section. In order to qualify as an existing contract, the document shall be
with a specific service provider and shall specify contract items, such as but not
limited to, the project details, time limitations, projected completion dates,
payment terms and other standard contract language.

Note: The provisions of this section became effective as of February 1, 1993.
The remediation of a petroleum-contaminated site is expected to be completed in
two phases; Phase I and Phase II.

(1) GENERAL. The department requires that the owner or operator or its
agent follow the procedures outlined in this section. Phase I shall include the site
investigation, the analysis of remedial action alternatives and costs, the
recommendation of a remedial alternative and the development of a remedial
action plan which meets the requirements of the DNR. Phase II shall include
feasibigty testing, the implementation of the approved remedial alternative, up to
site closure or long-term monitoring,

(a) Consulting firm selection. 1. An owner or operator shall select a
qualified consulting firm to conduct the site investigation, development of a
remedial action plan and to perform other required environmental consultin
services. The owner or operator shall select and contract with a consulting firm
after reviewing a minimum of 3 proposals. The owner or operator shall make a
comparison of qualified consulting firms by obtaining and reviewing a minimum of
3 proposals for the services.

2. The proposals at a minimum, shall include the consulting firm’s approach
to the site, sclixe ule of fees charged by the consulting firm, a statement of
qualifications and experience, names of individuals for whom work has been
performed who may be contacted for references and the following statement:



"Although the Petroleum Environmental Cleanup Fund (PECFA) may
reimburse a substantial share of the cost of conducting a remediation of a
petroleum contamination, the owner will have a ﬁrogram deductible which
they must pay. In addition, there may be costs that are not covered by the
PECFA fund or are above the maximums that will be reimbursed for by the
fund. A remediation may cost you more than the deductible.”

3. The services of the selected consulting firm shall be limited to providing
the consulting services or scientific evaluations necessary to conduct an
environmental response. Neither the consulting firm nor any company or
consultant not totally independent of the consulting firm or project consultants
may provide any of the commodity services required in the remediation.

(b) Commodity purchases. 1. All commodity services which include but are
not limited to soil borings, monitoring-well construction, laboratory analysis,
excavation and trucking shall be obtained through a competitive bid process. A
minimum of 3 bids are required to be obtained and the lowest cost service provider
shall be selected. An employee of a commodity service provider may not participate
in the preparation of bid documents or other requirements of the bid process, except
for providing technical material, if the employe’s firm is a bidder.

2. Consulting firms may elect to bid laboratory services on a calendar-year
basis in order to obtain volume discounts and reduce the number of bids that shall
be completed for each remediation. In completing the competitive bid process, the
consulting firm shall obtain a minimum of 3 written bids. The lowest bid shall be
accepted. All discounts, rebates and savings shall be reflected in the PECFA claim.

3. The analysis of laboratory tests for passive or active bio-remediation and
the performance of pump or pilot tests may Ee accomplished by either consultants
or commodity providers. If these services are obtained by a consulting firm, as part
of their consulting service, then the bidding of this service shall not be required.

4, An owner or operator may appeal to the department to obtain approval to
select other than the lowest cost commodity service provider. The department may
approve an appeal if it determines that the use of another service provider will
further the goals of the program.

(c) Remediation alternative, 1. The owner or operator shall select the lowest
cost remediation alternative which is approvable by the DNR. The responsible
party may select a higher cost alternative if they certify to the department in
writing tl}llat the additional costs will not be claimed for PECFA reimbursement.

2. A higher cost remediation alternative mal); be allowed by the department if
it determines that the alternative would further the goals of the program.



(2) REMEDIATION. The estimated cost for the selected remediation
alternative shall provide a separate dollar amount for consulting services and the
remediation and commodity items. The estimated costs for these items shall be
submitted to the department as part of the comparison of remedial alternatives or,
if the submittal of tﬁe alternatives is not required as specified in s. ILHR
47.335(3)(c), prior to the start of the remedial activities.

(a) The dollar amount for consulting, shall establish the maximum
reimbursable amount for consulting services during the remediation.

(b) The cost detail for the selected remediation alternative shall establish the
total estimated cost for the remediation up to the point of long-term monitoring or
long-term operation and maintenance. The estimate shall establish a projected
reimbursable amount. If the estimated remediation cost will be exceeded, the
consu{tant shall notify the owner and the department in writing of the anticipated
actual cost.

(c) If a contamination is identified which contains both eligible and ineligible
products, the owner or operator and the department shall be notified immediately.
The consultant, in conjunction with the owner or operator, shall establish a
methodology for dividing the costs of remediation between the eligible and
ineligible products. The approach used to divide the costs of remediation shall be
approved Ey the department prior to the submittal of the claim,

(3) LONG-TERM MONITORING AND LONG-TERM OPERATION AND
MAINTENANCE. At the point that a site is to enter long-term monitoring or
long-term operation and maintenance, a schedule of costs shall be developed which
separately identifies the cost of consulting and other required services.

(a) The identified consulting costs shall establish the maximum amount
reimbursable for the consulting services. ‘

(b) The cost detail for the other required services shall establish a total
estimated cost. The estimate shall establish a projected reimbursable amount. If
the estimated cost will be exceeded, the consultant shall notify the owner and the
department in writing of the anticipated actual cost.

(4) CHANGE ORDERS. (a) Ifit is determined that the consulting services
may not be completed within the original estimate, the owner or operator and the
consultant shall provide a written account, to the department, of the additional
work to be performed in order to prove the need for additional funding. Failure to
provide justification acceptable to the department shall constitute grounds for
disallowing the additional costs. The cost guidelines, as published by the
department, may be used as one factor in determining if an approval for additional
work is warranted.



(b) Ifit is determined that the remediation, lon%’-lterm monitoring or
operation and maintenance may not be completed within the original cost
estimates, the owner or operator and the consultant shall provide written notice to
the department and the DNR of the additional work to be performed. Consulting
firms, which continually have remediations that exceed the original estimates,
shall be subject to review specified in s. ILHR 47.41.

(6) COMMODITY ITEMS REQUIRING COMPETITIVE BIDDING. The
following items shall be competitively bid. All bids shall be in units standard to
the industry.

(a) Excavation of petroleum-contaminated soils;

(b) Trucking of petroleum-contaminated soils or backfill material;
(¢) Thermal treatment of petroleum-contaminated soils;

(d) Laboratory services including mobile labs;

(e) Backfill material;

(f) Drilling and installing monitoring wells;

(g) Soil borings;

(h) Surveying if the service requires a registered land surveyor; and
(i) Other non-consulting services.

(6) COMMODITY BUNDLES. The owner or operator may combine
individual commodity items into one bid. These bundles of commodities shall be
bid by at least 3 service providers and the lowest cost service provider shall be
selected. '

(7) EXEMPTIONS. (a) Commodity items with a purchase price of $500 or
less shall be exempt from the competitive bid requirement. The exclusion from
commodity bidding may not be used if a service is to be used multiple times and
the cumulative cost exceeds $500. ‘

(b) The department may exempt specific services from the competitive bid
process if the department determines that the conduct of the bid proposal process
1s unlikely to further the remediation process or the goals of the program.

(8) DOCUMENTATION. The owner or operator shall maintain the
documents and data used in the competitive bid and selection process. These
records shall be maintained and provided to the department if requested as part of
the claim review or audit processes.



ILHR 47.35 AWARD PAYMENTS. (1) GENERAL. Awards shall be made
if funds are available at the time of completion of a claim review. A reserve of
20% of the annual allotment shall be reserved for emergency claims, as specified
in s. ILHR 47.03.

(2) SEQUENCING PAYMENTS. (a) Awards. Except for those cases as
specified in pars. (3)(a) and (b), claims shall be paid on a strict first-in first-out
basis with the claim date being established when both the approval of the DNR
and the complete claim package have been received by the department.

1. Payments shall be made for remedial actions that have been verified by
the DNR as complete. Payments may be made for sites at which long-term
monitoring is in place. The DNR Site Investigation and Remedial Action Plan
Review form (SBD-8069) shall be signed by the DNR and submitted to the
department before a PECFA claim can be paid.

2. Progress payments may be made to entities who have not met or do not
have the ability to meet the test for self-insurance included in s. ILHR 10.82. All
requests for progress payments shall be accompanied by a completed and signed
DNR Site Investigation and Remedial Action Plan Review form (SBD-8069). The
department may conduct field or financial audits or inspections to verify
completion of each phase of remediation prior to payment.

3. Progress payments may be made only at the following times:

. Completion of an emergency action,;

©

b. Completion of a site investigation and remedial action plan;
c¢. Completion of remedial action activities; and
d. Annually for maintenance, monitoring and operation costs.

(b) Other interim payments. In addition to the progress payments identified
in subd. 3., the department shall also make awards after DNR approval at the

following points: :
1. When $100,000 of unreimbursed costs have been incurred for a site; or

2. If the department fails to approve reimbursement above the $40,000 cap
for the completion of a site investigation and remedial action plan development
and the lender terminates their funding relationship with the responsible party
and requests reimbursement. «

(3) PRIORITY PROCESSING. (a) Emergency remediations. The
department may, after determining that an emergency exists, make an award in
advance of claims received prior to the emergency claim. The finding of an
emergency shall be made based upon an immediate need to protect public health
and safety. The finding of an emergency may not be based on financial hardship
or indigence of the responsible party or agent. The department shall be the sole
determiner of whether an emergency exists and an appeal of the decision to the
department is not allowed.




(b) Cost-effective remediations. If a responsible party is able to complete a
remediation, at least up to the point of long-term monitoring or where passive
bio-remediation is approved by the DNR, and the total costs incurred are equal to
or less than $50,000, the claim may receive priority processing. Claims received
under this paragraph may be processed and awards made before other complete
claims, except for emergency claims under par. (a). :

ILHR 47.36 THIRD-P. CLAIMS. (1) GENERAL. A responsible party
may file a claim with the department for the reimbursement of an amount paid to
third parties for personal injury to another individual or off-site property damage
associated with a petroleum product discharge from an underground petroleum
product storage tank system within the scope of this chapter. The existence of
these claims shall be made known to the department, by the responsible party
shall notify the department of these claims, no later than 30 calendar days from
the date that they knew or could have reasonably have been expected to have
known of the occurrence of the injury or personal property loss. Rules established
by the office of the commissioner of insurance, as specified in s. Ins 6.35,
concerning ineligible costs for third-party claims shall apply.

(2) THIRD-PARTY COMPENSATION FOR UNDERGROUND STORAGE
TANKS. Costs incurred from environmental pollution and remediation actions,
including compensation to third parties for property damage and individual bodily
injury, may be deemed eligible costs as specified in s. ILHR 47.30(1).

Note #1: Liabilities which are excluded from coverage in liability insurance
policies for bodily injury and liabilities which are excludeg in liability insurance
policies for property damage, for the purpose of this chapter, are defined by the
state of Wisconsin commissioner of insurance, as specified in s. Ins 6.35, as
required in s. 101.143(1m), Stats.

Note #2: If a person conducts a remedial action activity for a discharge from
a petroleum product storage tank system or home oil tank system, whether or not
the person files a claim under this chapter, the claim and remedial action activity
conducted are not evidence of liability or an admission of liability for any potential
or actual environmental pollution, as specified in s. 101.143 (7)(b), Stats.

, (3) The owner or operator of an underground petroleum product storage
system eligible for an award under the scope of this chapter, sﬁall notify the .
department in writing of any action by a third party against the owner or operator
for compensation. The department may intervene in any third-party actions
against an owner or operator of an underground petroleum product storage tank
system for compensation for bodily injury or property damage. The department of
justice may assist the department in this intervention.

(4) THIRD-PARTY COMPENSATION FOR ABOVEGROUND STORAGE
TANK SYSTEMS. Third;f)arty damages are not a reimbursable expense if the
damage is the result of a discharge from an aboveground petroleum product
storage system.
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(6) REASONABLE JUDGMENT DETERMINATION. (a) Third-party
personal injury. The department may establish a peer review adjudicator panel to
review third-party personal injury reimbursement claims resulting from a
discharge from an underground petroleum product system under the scope of this
chapter. The review panel shall make a monetary determination for
reimbursement based upon reasonable health care service costs and other
computation methods established by the department.

(b) Peer review adjudicator panel. The dpanel may make a recommendation
to the department for an award from the fund to compensate the third party for
personal injury or property damage. The department shall review the
recommendation and make a decision regarding an award amount under the

program.

(c) Third-party property claims, For third-party claims associated with the
removal of property items such as, but not limited to, blacktop and cement, the
depreciated value of the property may be reimbursed. The basis of the value of
the property shall be included in the claim. Full replacement costs may not be

%

reimbursed by the fund.

(6) ELIGIBLE COSTS. (a) A responsible party may include the
reimbursement for personal injury or property damage costs on a claim for an
award within the scope of this chapter. Reimbursement of a claim shall be based
upon a showing that the cost was caused by the petroleum product discharge and
that the amount claimed is reasonable. R '

(b) If third-party claims exceed the maximum allowed under this chapter for
the applicable type of underground petroleum product storage tank system, costs
shall be reimbursed in the following order:

1. Eligible costs of on-site and off-site remediation and replacement of
drinking water wells; ' ~

2. Eligible costs for personal injury; and
3. Eligible costs for property damage.

ILHR 47.37 DISPOSAL OF REMEDIAL EQUIPMENT AND MATERIALS

PURCHASED THROUGH PECFA. (1) GENERAL. If materials or an equipment
item, which was purchased and reimbursed for through the PECFA fund, is no

longer required at the site, the item or material shall be sold and the funds
r?ttirped to the PECFA fund for deposit to the segregated account for the payment
of claims,

(2) SALE OF REMEDIAL EQUIPMENT OR MATERIALS. The sale of
;eﬁledial equipment or materials no longer required shall be accomplished as
ollows:

(a) The claimant shall obtain the best available bid for the equipment item
or materials; .



(b) The claimant shall submit the bid price obtained and the original
purchase price of the item to the PECFA program for authorization to sell; and

(¢) The department may, after review of the bid, determine that the sale
may be completed. A check payable to the department indicating that it is from
the sale of remedial equipment or materials, shall be provided to the department
for deposit to the segregated account.

(d) If the bid price is not at fair market value or for any other reason not
acceptable to the department, the department may at its discretion take
polssessmn of the equipment or materials for disposal through government surplus
sale

(e) The department, at its discretion, may publish a listing of remedial
equipment or materials available for use at remediation sites. The department
may require the use of this equipment or materials rather than the purchase of
new materials and equipment for a remediation.

Subchapter V--Consultants, Consulting Firms, Laboratories and Drilling Firms

ILHR 47.40 ADMISSION TO PARTICIPATION. (1) GENERAL. (a) All
consultants and consulting firms shall be required to register with the department
for admission to participate in the PECFA program. Consultants conducting work
under this chapter may normally be defined as, but not limited to, principal
engineers, project engineers, hydrogeologists, and environmental scientists or

ecialists. Eligibility for admission shall be based upon receipt and approval of
tﬁe application.

(b) Remedial consulting services and activities performed by individuals and

firms, who have not registered to participate in the PECFA program may not be
relmbursed under the scope of this chapter unless the department determines that
den ng reimbursement would conflict with the achievement of the goals of the

FA program.

Note: Admission to partici é)ate initially included an interim provision which
required all consulting firms and consultants to meet all criteria as specified in
% (1) as of February 28, 1993.

(2) CONSULTANTS. (a) General, Consultants shall meet all applicable
consultant qualifications that may be established by the DNR and shall be
registered to participate in the PECFA program by application to the department.
All consultants shal {)also meet and demonstrate compliance with the following

criteria:

1. Provide a signed statement to the department verifying agfeement to
abide by the provisions of the statutes and administrative laws under the PECFA

program,

2. Certify knowledge of the PECFA program and this chapter.



(b) Ineligibility. Consultants not meeting the criteria as specified in par. (a)
shall no longer be eligible to participate in the PECFA program,

(3) CONSULTING FIRMS. (a) General. Companies or other organizations
that provide environmental or remedial consulting services under the scope of this
chapter shall register to participate in the PECFA program by application to the
department.

(b) Documentation. In order to be registered to participate, consulting firms
shall meet and demonstrate compliance with the following criteria:

1. Provide a signed statement to the department verifying agreement to
abide by the statutes and administrative rules under the PECFA program and to
include a signed statement with each claim that all costs claimed by the
consulting firm are a true and accurate account of services performed;

2. Provide a signed statement that the firm shall make available for
inspection and audit records requested by the department for field or financial
audits under the scope of this chapter;

3. Certify knowledge of the PECFA program and this chapter; and

4. Certify that they will comply with all OSHA training and safety
requirements related to remedial activities and services performed under the
scope of this chapter even if the firm is not required to have OSHA trained staff
for other projects or professional activities.

Note: Initially all consultants and consulting firms were required to meet
the criteria outlined in sub. (3) by February 28, 1993.

(¢) Insurance. 1. All consulting firms shall obtain and maintain errors and
omisgions (professional liability) coverage, including pollution impairment :
liability, of no less than $1,000,000 per claim, $1,000,000 annual aggregate and
with a deductible of no more than $100,000 per claim.

2. A certificate or certificates verifying the existence of the required
insurance coverage for all environmental consultants who performed work
included in a claim, shall be submitted with the PECFA claim,

3. The insurance coverage shall be provided by a firm that has an A M. Best
rating of at least "A-". ‘

4. A consulting firm may request the department’s approval of an alternate
mechanism for meeting the requirement of the maximum deductible of $100,000
per claim. The department shall review the request and determine whether it
meets the requirement of the rule.

Note: Initially all consultin% firms were required to meet the insurance
provisions as specified in par. (¢) by June 1, 1993.



PLICATION FOR ADMISSION TO PARTICIPATE. (1)
Application by a consultant or consulting firm for admission to participate shall be
made in writing and include the name of the person or contact person, a complete
name and mailing address, telephone and fax numbers, the federal tax
identification number or social security number, and all items included in s. ILHR
47.40(2) or (8), whichever is applicable. Consultants and consulting firms shall
inform the department in writing within 30 business days of any change in the
information previously provided to the department.

(2) Application for admission shall be made to the department on forms
provided by the de{mrtment. Application and notification of changes in consultant
or firm status shall be made to:

Department of Industry, Labor and Human Relations
Bureau of Petroleum Inspection and Fire Protection
P.O. Box 7969
Madison WI 53707

(3) Failure to comply with s. ILHR 47.40, shall immediately disqualify a
consultant or consulting firm participation in the PECFA program. T?le
department shall not reimburse for services performed by consultants or
consulting firms that are not registered to participate unless the department
determines that reimbursement would further the goals of the program.

(4) Upon receipt of the completed application form, the department shall
review and evaluate the application and make all necessary notifications to the
applicant within 30 days of the receipt of the application.

(5) If the department determines that the applicant does not qualify for
admission to participate, the applicant shall be notified of the findings in writing
and instructed on the appeals procedure provided under s. ILHR 47.53.

ILHR 47.406 ISSUANCE OF CERTIFICATE OF ADMISSION. Upon
verifying the completion of the requirements for admission, the department shall
notify the applicant in writing and shall issue the appropriate certificate. The
certificate shall bear the name of the applicant, certification number and
certification category of individual consultant or consulting firm. The department
may periodically require submittal of proof that individuals or firms continue to
compll)y with the conditions in s. ILHR 47.40(2) or (3), whichever is applicable.
The department shall issue the certificate within 30 business days of full
completion of the requirements for admission by the applicant.

ILHR 47.41 METHOD OF DISQUALIFICATION. (1) GENERAL. The

department may disqualify a consultant or consulting firm from admission to
participate or make claims under the PECFA program, if the department has
investigated and determined that the consultant or consulting firm has failed to
comply with this chapter. Defrauding the PECFA program shall be considered a
criminal offense, as specified in s. 101.143(3)(g), Stats.



(a) Disqualification. The notice of disqualification shall be made by certified
mail sent to the address filed with the application. Service shall be verified by the
certified mail receipt. The following types of conduct may constitute the basis for
disqualification from participation in the PECFA program:

1. Intentional cost shifting;

2. Intentional billing for activities not undertaken at a specific cleanup site,
rebating of the deductible or structuring of a claim to provide a responsible party
with a rebate or reimbursement of the deductible; :

3. Intentionally submitting fraudulent invoices or bills, or fraudulent or
incomplete claims;

4. Conducting unnecessary, ineffective or incomplete remedial activities or
services;

5. Attempts to defraud, including but not limited to false or double billing
clients for work conducted; '

6. Violations of the administrative rules of the department; .-
7. Violation of the State of Wisconsin Statutes;

8. Failure to obtain or maintain criteria for participation as established in
s. ILHR 47.40(2) or (3), whichever is applicable;

9. Charging of a fee that the department has determined to be excessive,
after written notice from the department that the fee is excessive and should not
be charged; and

10. Denial of access to requested records.

(b) Reinstatement to participation. A consultant or consulting firm no
longer registered to participate may be reinstated after a specified period
dependent upon the number of occurrences of prior disqualification as specified in
par. (a). The following periods of disqualification may be used to determine
reinstatement to participate in the PECFA program:

1. A first period of disqualification, shall be no less than 3 months;

2. A second or subsequent period of disqualification, shall be no less than 6
months but may be for an indefinite period depending on the severity of the
violation; and

3. Criminal or fraudulent actions, within the scope of the PECFA program,
shall result in permanent disqualification.



(c) Hearings and appeals of decisions re ing disqualification. When the

department determines that a consultant or consulting firm is no longer
registered to participate, the affected rr;au‘ty may appeal as specified in

s. ILHR 47.53. The right to hearing shall be considered waived if the applicant
fails to submit the request within 30 calendar days of receipt of the
determination. The department shall conduct a hearing and record the
proceedings. The department shall conduct a hearing and make a determination
within 30 business days of the hearing regarding disqualification to participate.

ILHR 47.415 LABORATORIES AND DRILLING FIRMS. (1)
INSURANCE. (a) As of March 1, 1994, all laboratories performing work under
the PECFA program shall obtain and maintain errors and omissions (professional
liability) coverage of no less than $1,000,000 per claim, $1,000,000 annual
aggregate and a deductible of no more than $100,000 per claim.,

(b) As of March 1, 1994, all drilling firms performing work under the PECFA
program shall obtain and maintain general liability coverage, including pollution
impairment liability, of no less than $1,000,000 per claim, $1,000,000 annual
aggregate and a deductible of no more than $100,000 per claim. :

(2) COVERAGE. The insurance obtained by laboratory and drilling firms
shall cover work performed under PECFA on or after March 1, 1994. For all
laboratory and drilling firms included in a claim, a certificate or certificates
verifying the existence of the insurance coverage as specified in sub. (1), shall be
submitted with the PECFA claim. '

(3) RATING. The insurance coverage shall be provided by a firm that has
an A M. Best rating of at least "A-". -

(4) ALTERNATE MECHANISMS. A laboratory or drilling firm may request
the department’s approval of an alternate mechanism for meeting the requirement
of the maximum de£1ctible of $100,000 per claim. The department shall review
th<la request and determine whether the mechanism meets the requirement of the
rule.

ILHR 47.42 FIELD AND FINANCIAL AUDITS, (1) GENERAL. The
department shall routinely investigate remediation sites to establish that the
remediation is appropriate and that costs incurred reflect the remediation services

and activities.

(2) APPLICABILITY. The department may conduct field and financial
audits as deemed necessary in order to further the goals of the PECFA program.
Activities which may warrant the conduct of a field or financial audit may include,
but not be limited to, the following:

(a) Complaints;
(b) High cost sites;
(c) Cases where retrofits are being undertaken;

(d) New construction activities;



(e) Receipt of additional information which may result in modifying the
initial determination of eligibility;

(f) More than one occurrence on a specific site; and
(g) Sites having intermingled plumes.

(3) MAINTENANCE OF AND ACCESS TO RECORDS. (a) General. All
consultants and consulting firms registered to participate, all organizations and
individuals, including but not limited to service providers and others who perform
remedial action services, all owners, operators, and persons owning home oil tank
systems who file or attempt to file a claim under the PECFA program shall
maintain records relevant to a claim for 6 years after claim submittal and make
available for inspection, upon request of the department, all financial and work
records deemed by the department as necessary to support or investigate a claim
or attempted claim. '

(b) Failure to maintain records and denial of access. Failure to maintain
and denial of access to records, as specified in Far. (a), requested by the
department shall constitute grounds for denial of participation in the PECFA
program and penalties as specified in par. (c) may apply.

(c) Penalties. Penalties shall be established for violations to this section, as
per 8. 101,143 (10), Stats.

1. Any owner or operator or person owning a home oil tank system or service
provider who fails to maintain a record as specified under this chapter, may be
required to forfeit not more than $2,000. Each day of continued violation
constitutes a separate offense.

2. Any owner or operator or person owning a home oil tank system or service
provider who intentionally destroys a document that is relevant to a claim for
reimbursement under the fund, may be fined not more than $1,000 or imprisoned
for not more than 10 years or both.

(d) Notification of work performed. The department may, at its request,

require consultants and consulting firms registered to participation and all
organizations and individuals who perform remedial action services and all
owners, operators and persons owning home oil tank systems to notify the
department no less than 10 calendar days in advance of any work being performed
at a site or sites. ‘

(e) Parallel sampling requirement. At the request of the department,
consultants or firms registere% to participate or organizations or individuals who
perform remedial action services shall, as directed by the department, take soil or
groundwater samples and submit these samples to a laboratory specified by the
department. The cost of preparing and submitting these samples shall be an
eligible cost to the PECFA program independent of any cost cap or cost estimate.
The laboratory reports, for requested samples, shall be sent to the department
directly from the specified laboratory. The cost of the laboratory analysis shall be
paid by the owner and submitted as part of the PECFA claim.



Subchapter VI--Legal Issues

ILHR 4 NOTIC THE DEPARTMENT OF ACTIO (1)

PROPERTY TRANSFER. (a) Owner or operator responsibility. The owner or
operator or person owning a home oil tank system shall have the responsibility of

notifying the department of a property transfer which occurs dunng a remediation.

(b) Sale agreement. The sale agreement for a property bein transferred
during a remediation or prior to the completion of a remediation shall contain
language defining the party responsible for the completion of the remediation,
respocxllsuble for the payment of costs incurred and the recipient of the PECFA
awar

ILHR 47.51 PETROLEUM STORAGE ENVIRONMENTAL CLEANUP
COUNCIL. (1) THE COUNCIL. As per s. 15.227(18), Stats., the petroleum
storage environmental cleanup council is created in the department

(2) FREQUENCY OF MEETINGS. The council shall meet at least annually
and at the call of the chalrman a majority of its members or at the request of the

department.

(3) REIMBURSEMENT. Each member shall be reimbursed for actual and
necessary travel and meal expenses incurred in the performance of their duties in
accordance with current state travel and expense guidelines.

(4) RESPONSIBILITIES. The council shall have the followmg
responsibilities:

(a) Advise the department on any rules promulgated to 1mplement
8. 101.143, Stats.;

(b) Review and advise the secretary of the department and the secretary of
the DNR on the implementation of the petroleum storage remedial action program
established in this chapter;

(c) Review estimates of funds and fees needed to sustain the petroleum
storage remedial action program; and

(d) Consult on processes and procedures for awarding claims under this
chapter.

(56) QUORUM. A majority of members of the council shall constxtute a
quorum to conduct business and take actions.

ILHR 47.562 DISPUTE RESOLUTION PROCEDURES. (1) Individuals,
including owners, operators, persons ownini home oil tank systems and their
agents may submit a written complaint to the department regarding a consultant
or consulting firm alleged to be involved in any violation of the law or this chapter.



(2) The department may investigate alleged violations on its own initiative
or upon the recelpt of a complaint. The department may conduct an investigation
and make a determination regarding a complaint within 30 business days of the
receipt of the complaint. The department sKall take appropriate action based on
its determination. Ifit is determined that no further action is Warranted the
department shall notify the persons affected.

Note #1: Section 101.09(5), Stats., states "(5) Penalties. Any person who
violates this section or any rule or order adopted under this section shall forfeit
not less than $10 nor more than $1,000 for each violation. Each violation of this
section or any rule or order under this section constltutes a separate offense and
each day of continued violation is a separate offense."

Note #2: Each remedial activity, cost item fraudulently claimed, or other
activities conducted or information submitted in violation of any section of this
chapter shall be considered a separate violation.

ILHR 47.53 APPEALS AND HEARINGS. (1) HEARINGS. (a) General. A
responsible party, agent, consultant or consulting firm may request a hearing
w1t¥1 the department, as specified in s. 101.02(6)(e), Stats., on any provision or
decision made within the scope of this chapter except as spemﬁed in ss. ILHR
47.03(2), 47.35(3) and par. (b) 2.

no later than 30 calendar days from the date of the decision being appealed. The
department may make a determination not to proceed with a request for a hearing
depending on the nature of or amount of the cost item being appealed.

(b) Appeal requirements. All appeals pursuant to this chapter shall be filed

1. Costs of consultants or individuals preparing and participating in appeals
shall not be eligible for reimbursement under the PECFA program.

2. Appeals of items identified as ineligible, as listed in s. ILHR 47.30(2),
shall not be allowed.

(¢) Response. Upon receipt of notification of hearing from the department,
the affected party may submit to the department a written response within 30
calendar days of the cf:ate of service. Failure to respond within the prescribed time
limit, or failure to appear at the scheduled hearing, may result in tﬁe allegations
specified in the compF int being accepted as true and accurate.

(d) Conciliation agreement prior to hearing. If the department and the
affected party are able to reach agreement on disposition of a complaint prior to a

hearing, such agreement shall:
1. Be transmitted in writing to the secretary of the department;

2. Not be binding upon any party until accepted by the secretary of the
department; and



3. Not be considered a waiver of any defense nor an admission of any fact
until accepted by the secretary of the department.

(e) Witness fees. Witness fees and mileage of witnesses subpoenaed on
behalf of the department shall be paid at the rate prescribed for witnesses in
circuit court.

(2) CONDUCT OF HEARINGS. All hearings will be conducted by persons
selected by the department. Persons so designated may administer oaths or .
affirmations and may grant continuances and adjournments for cause shown. The
affected party shall appear in person and may be represented by legal counsel.
Witnesses may be examined by persons designated Ey the department.

3) DETERMINATIONS. The department may make determinations and
enter its order on the basis of the facts revealed by its investigation. Any
determinations as a result of petition or hearing shall be in writing and shall be
binding unless appealed to the secretary of the department.

(4) APPEAL ARGUMENTS. Appeal arguments shall be submitted to the
department in writing unless otherwise ordered.

(5) REIMBURSEMENTS. An award or (i)ortlons of an award under the
scope of;1 this chapter may be withheld until a decision or an appeal shall be
finalized.



APPENDIX A
Contacts and Addresses

The material included in the appendix is provided for informational and
clarification purposes only.

Department of Industry, Labor and Human Relation
. Consulting Firm and Consultant Admission to Participation

Department of Industry, Labor and Human Relations
Bureau of Petroleum Inspection and Fire Protection
Box 7969

Madison, Wisconsin 53707

. PECFA Claim Submittal and Status
PECFA

Department of Industry, Labor and Human Relations
Bureau of Petroleum Inspection and Fire Protection
Box 7969 :

Madison, Wisconsin 53707

. Tank Registration

Department of Industry, Labor and Human Relations
Bureau of Petroleum Inspection and Fire Protection
Box 7969

Madison, Wisconsin 53707

Department of Natural Resources

. Certified Laboratories

Department of Natural Resources
Office of Technical Services

P.O. Box 7921

Madison, Wisconsin 53707

Office of the Insurance Commissioner
121 East Wilson Street
Madison, Wisconsin 53703

(end)
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EFFECTIVE DATE

Pursuant to s. 227.22 (2) (intro.), Stats., these rules shall take
effect on March 1, 1994,
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Tommy G. Thompson Mailing Address:

Governor 201 E. Washington Avenue
Carol Skornicka Post Office Box 7946
Secretary Madison, WI 53707-7946

Telephone (608) 266-7552

State of Wisconsin
Department of Industry, Labor and Human Relations

November 30, 1993

Gary Poulson Douglas LaFollette
Assistant Revisor of Statutes Secretary of State

Suite 800 10th Floor

131 W. Wilson St. 30 West Mifflin Street
Madison, Wisconsin 53703-3233 Madison, Wisconsin 53703

Dear Messrs. Poulson and LaFollette:

TRANSMITTAL OF RULE ADOPTION

. CLEARINGHOUSE RULE NO. 93-44

RULE NO. Chapter ILHR 47

RELATING TO: Petroleum Environmental Cleanup Fund

Pursuant to section 227.20, Stats., agencies are required to file a certified copy of every rule
adopted by the agency with the offices of the Secretary of State and the Revisor of Statutes.

At this time, the following material is being submitted to you:

1. Order of Adoption.

2. Rules Certificate Form.

3. Rulesin Final Draft Form.
Pursuant to section 227,114, Stats., a summary of the final regulatory flexibility analysis is
included for permanent rules. A fiscal estimate and fiscal estimate worksheet isincluded
with an emergency rule.
Respectfully submitted,

Carol Skornicka
Secretary

ADM-7239(R.04/93)




ILHR 47.3356 SITE INVESTIGATION AND REMEDIAL ACTION PLAN
DEVELOPMENT CAP. (1) GENERAL. Site investigations which have not been
started as of January 15, 1993, shall conform to this section. '

(2) MAXIMUM ALLOWABLE COST. The maximum allowable cost for a
site investigation and the development of a remedial action plan shall be no more
than $40,000, excluding interest, feasibility testing, and interim action costs,

unless approved under par. (a).

(a) If the investigation will exceed $40,000, the responsible party or its
agent, shall contact the department in writing and provide an estimate of
additional work and funding required and obtain the department’s approval. If
the additional approval is not obtained, costs above the 540,000 level will not be

reimbursed.

(b) The consultant is responsible for monitoring the costs incurred in the
investigation and remedial plan development and identifying that the $40,000
maximum may be exceeded. The consultant shall notify the owner, in writing, at
the earliest point at which the consultant may know, or may have been reasonably
expected to know, that the maximum allowable cost may be exceeded and that the
approval of the department shall be obtained before any costs above $40,000 will
be reimbursed by the department. The notification to the owner shall be made
before the owner has incurred liabilities above the $40,000 maximum.

(3) CONSIDERATION OF ALTERNATIVES. (a) The remedial action plan
developed for the site shall include a consideration of at least 3 alternatives, one of
which shall be passive bio-remediation with long-term monitoring. The
consideration of alternatives shall include a basic comparison of costs and the
recommended alternative shall have a detailed cost estimate. If passive
bio-remediation with long-term monitoring is feasible but not the recommended
alternative, a clear rationale shall be provided as to why this alternative is not
acceptable. Costs of long-term monitoring, or operation and maintenance shall be
included in the comparison of costs in considering the alternatives.

(b) If the consideration of the passive bio-remediation or monitorin
alternative shall be excluded because of site characteristics, the alternative shall
be replaced by consideration of another alternative. If an alternative is
- substituted for the passive bio-remediation or monitoring alternative, the reason
for this change shall be documented in the analysis.

(¢c) 1. The comparison of alternatives shall be a concise document written so
that the responsible party and the department may easily compare alternatives.
Only alternatives which are reasonably expected to be approved by the DNR may
be included in the comparison. The comparison of alternatives shall be submitted
to both the DNR and the department if the selected alternative is greater than
$80,000. The comparison submitted to the department shall not include the full
remedial action plan, unless requested by the department.



2. If the comparison document is determined by the department to be
excessive or non-approvable alternatives are included, the department may
require that the comparison be revised and resubmitted.

(4) START OF INVESTIGATION. An investigation shall be considered
started if, after confirmation of a contamination is obtained, and additional soil
borings, soil sampling or monitoring-well construction have begun. In addition,
the work on the site shall have an element of continuity.

ILHR 47.34 DEDUCTIBLES FOR UNDERGR D - '
ABOVEGROUND TANKS. All awards made under the scope of this chapter shall

be subject to a deductible per occurrence.

(1) UNDERGROUND TANKS., (a) For a claim filed after July 31, 1987 for
costs incurred after July 31, 1987 and before August 15, 1991, the department
shall issue an award less a deductible amount of $5,000 per occurrence.

(b) For a claim filed after July 31, 1987 for costs incurred on or after August
15, 1991, but before July 1, 1995, the department shall issue an award less a
deductible amount of $2,500 plus 5% of the eligible costs, but not more than
$7,600 per occurrence.

(c) For a claim filed after July 31, 1987 for costs incurred after July 1, 1995,
the department shall issue an award less a deductible amount of $10,000 per
occurrence.

(2) ABOVEGROUND TANKS. (a) For a claim filed after July 31, 1987 for
costs incurred after July 31, 1987 and before Aufgust 15, 1991, the department
shall issue an award less a deductible amount of $5,000 per occurrence.

(b) For a claim filed after July 31, 1987 for costs incurred on or after August
15, 1991, and on or before July 1, 1993, the department shall issue an award less
a deductible amount of $2,500 plus 5% of the eligible costs, but not more than
$7,600 per occurrence.

(¢) For a claim filed after July 31, 1987 for costs incurred after July 1, 1993,
the department shall issue an award less a deductible amount of $10,000 per
occurrence.

(3) OTHER TANKS. For a claim filed for a home oil tank system
remediation, within the scope of this chapter, no deductible amount shall be
charged. Only 75% of the amount of eligible costs but no more than $7,500 shall
be reimbursed. ‘

(4) REBATE OR REIMBURSEMENT OF DEDUCTIBLE. No service
provider, consultant or subcontractor shall reimburse the responsible party for the
deductible amount established by the department.

Note: Section 101.143(4)(ee), Stats., provides that the department may
waive the deductible amount if the department determines that the responsible
party is unable to pay the deductible amount or is indigent as determined by the
department.





