
RULES CERTIFICATE 

STATE OF WISCONSIN ) 
) SS 

DEPT.OFINDUSTRY, ) 
LABOR & HUMAN RELA TIONS ) 

TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETINGS: 

I, Carol Skornicka, Secretary ofthe Department of Industry, Labor and 

Human Relations, and custodian of the official records of said department, do hereby certify that the 

annexed rule(s) relating to -,V..."o:..=c~at""io<.!.n"",a,,-,I R'->.e=.,:h.:,::a"",b""iIi""ta...,ti"",o",-n _-:-:-~~ ____________ _ 
(Subject) 

were duly approved and adopted by this department on __ 2_1_2_8_/9_5 __ _ 
(Dale) 

I further certify that said copy has been compared by me with the original on file in the 

department and that the same is a true copy thereof, and of the whole of such original. 

ADM-6056(R.01/95) 
( 
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IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the official seal of the 
department at ---'3:....::.....:0:.....:0~pm~::-::--:--___ _ 
in the city of Madison, this ---:;2:;.,:8:.....:t..::h ____ _ 
day ofFebruaryA.D. 19....22.... . 

. ~--~~ 



ORDER OF ADOPTION 

Pursuant to authority vested in the Department of Industry, Labor and Human Relations by seetion(s) 

102.61 (1m) (e) and <0. 

Stats., the Department of Industry, Labor and Human Relations D ereates; ! amends; 

D repeals and reereates; D repeals and adopts rules of Wiseonsin Administrative Code ehapter(s): 

Ind 80.49 Voeational Rehabilitiation 
(Number) (Title) 

The attaehed rules shall take effect on The first day of the month following publieation 

_____________________ pursuant to sectian 227.22, Stats. 
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Adopted at Madison, Wiseonsin this 

date: February 28,1995 

DEPARTMENT OF INDUSTRY, LABOR AND 
HUMAN RELA TIONS 



State ofWisconsin \ Department of Industry, Labor and Human Relations 

Rule No.: 

Relating to: 

ADM-6053(R.01/95) 
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Ind 80.49 ________________ _ 

Vocational Rehabilitation -----------------------



Department ofIndustry, Labor and Human Relations 

Administrative Rule Relating to Voeational Rehabilitation 

. The Wiseonsin Department ofIndustry, Labor and Human Relations proposes an order to 
amend Ind 80.49 (2); to repeal Ind 80.49 (3); to renumber and amend Ind 80.34 (4); and 
to ereate Ind 80.49 (1) (title) and Ind 80.49 (5) to (12) relating to voeational rehabilitation 
benefits. 

************************************************************ 

Analysis ofProposed Rules 

Statutory Authority: ss. 102.61 (1m) (e) and (f), Stats., as affeeted by 1993 Wiseonsin 
Aet 370 

Statutes Interpreted:ss. 102.43 (5) and 102.61, Stats., as affeeted by 1993 Wiseonsin 
Aet 370 

Rule Analysis. Chapter Ind 80.49 establishes the purpose ofvoeational 
rehabilitation benefits, clarifies the deterrnination of eligibility for those serviees, and 
defines proeedures by whieh an injured employe may reeeive voeational rehabilitatkm 
serviees from a private rehabilitation specialist. The proeedures relating to private 
specialists in s. Ind 80.49 (4) to (11) only apply ifthe Department ofHealth and Social 
Serviees deterrnines it eannot provide voeational rehabilitation serviees to an injured 
employe who is eligible under federallaw to reeeive those serviees. 

The major provisions in the role: 

1. Prohibit the extension ofvoeational rehabilitation benefits beyond 80 weeks 
(eonsistent with ss. 102.43 (5) and 102.61 (1m), Stats.) when the purpose is primarily to 
improve upon, rather than to restore, preinjury earning eapacity; 

2. Specify the proeedures for providing injured workers access to voeational 
rehabilitation serviees from eertified, private-seetor, voeational rehabilitation specialists 
when the Department ofHealth and Social Serviees is unable to provide those serviees; 

3. Specify the proeedures by whieh the Department ofIndustry, Labor and Human 
Relations (DILIIR) will eertify private-seetor voeational rehabilitation speeialists to 
provide service s to injured workers; 

4. Specify the process by whieh the employer and DILIIR will notify the injured 
worker of his or her right to voeational rehabilitation serviees; 
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5. Define when suitable employment is available to the injured worker so that the 
employe is not eligible for voeational rehabilitation service s from a eertified speeialist; 

6. Clarify the proeess for resolving a dispute about permanent work restrietions 
where the dispute eould materially affeet either the employer's ability to provide suitable 
employment or a eertified specialist's ability to reeommend a retraining program; 

7. Clarify that an employe eligible for the serviees of a eertified private specialist 
may freely ehoose any eertified specialist, but ean ehoose a second specialist only by 
mutual agreement with the self-insured employer or insuranee earrier; 

8. Specify that the reasonable eost of a eertified specialist's serviees shall not 
exeeed $1,000 for eaeh date ofinjury, but that the Department ofIndustry, Labor and 
Human Relations shall adjust the $1,000 limit to refleet the annual ehange in the eonsumer 
price index; 

9. Require eertified specialists and employes to diligently attempt to secure 
suitable employment prior to pursuing a retraining program; 

10. Require eertified specialists to report eertain information regarding outeomes 
to 'DILHR, the employe, employer or insuranee earrier, and to provide any information or 
written material requested by the parties to a worker's eompensation c1aim or DILHR (or 
their representatives) within a reasonable period of time. 

************************************************************ 



3 

SECTION 1. Ind 80.49 (1) (title) is ereated to read: 

Ind (1) (title) PURPOSE. 

SECTION 2. Ind 80.49 (2) is amended to read: 

(2) (title) ELIGIBILITY. The determination of eligibility for voeational 
rehabilitation training and whether a person is a suitable subjeet for training is the 
responsibility of the department of health and social serviees. If the department of health 
and social serviees determines that an employe is eligible to reeeive serviees under 29 USC 
701 to 797b. but that the department ofhealth and social serviees eannot provide those 
serviees for the employe, the employe may seleet a private rehabilitation specialist eertified 
by the department of industry, labor and human relations to determine whether the 
employe ean retum to suitable employment without rehabilitative training and whether 
rehabilitative training is neeessary to develop a retraining program to restore as neady as 
possible the employe to his or her preinjury earning eapacity and potential. 

SECTION 3. Ind 80.49 (3) is repealed. 

SECTION 4. Ind 80.49 (4) is renumbered Ind 80.49 (3) and amended to read: 

Ind 80.49 (3) (title) 80-WEEK RULE. Extension ofvoeational rehabilitation 
benefits beyond 49 80 weeks may not be authorized pursuant to s. 102.61 (1) or (1m), 
Stats., ifthe primary purpose offurther training is to improve upon preinjury earning 
eapacity rather than restoring it. 

SECTION 5. Ind 80.49 (4) to (11) are ereated to read: 

(4) DEFINITIONS. In subs. (4) to (11): 

(a) "IWRP" or "individualized written rehabilitation program" means a plan 
developed by a specialist whieh identifies the voeational goal of a retraining program, the 
intermediate objeetives to reaeh that goal and the methods by whieh progress will be 
measured. 

(b) "Retraining program" means a eourse of instrnetion on a regular basis whieh 
provides an employe with marketable job skills or enhanees existing job skills to make 
them marketable. 

(e) "Specialist" means a person eertified by the department to provide voeational 
rehabilitation serviees to injured employes under s. 102.61 (1m), Stats. 
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(d) Exeept as provided in sub (5), "suitable employment" means ajob within the 
employe's permanent work restrietions for whieh the employe has the necessmy physieal 
eapaeity, knowledge, transferable skills and ability and whieh pays at least 85 percent of 
the employe' s preinjury average weekly wage. 

(5) SUITABLE EMPLOYMENT EXCEPTIONS. (a) Ajob offer at or above 85 
percent of the average weekly wage shall not eonstitute suitable employment if: 

1. An employe's edueation, training or employment experience demonstrates a 
eareer or voeational path; the average weekly wage on the date of injury does not refleet 
the earnings whieh the employe eould reasonably have expeeted in the demonstrated 
eareer or voeational path; and the permanent work restrietions eaused by the injury 
impede the employe's ability to pursue the demonstrated eareer or voeational path; or, 

2. The employe's average weekly wage is ealeulated pursuant to the part-time 
wage rules in s. 102.11 (1) (f), Stats., or s. Ind 80.51 (5) and the employe's average 
weekly wage for eompensation purposes exeeeds the gross average weekly wages of the 
part-time employment. 

(b) The average weekly wage for purposes of determining suitable employment 
under par. (a) 1 shall be determined by expert voeational evidenee regarding the average 
weekly wage that the employe may have reasonably expeeted in the demonstrated eareer 
or voeational path. 

( e) The average weekly wage for purposes of determining suitable employment 
under par. (a) 2 shall be determined by expert voeational evidenee regarding the employe's 
age, edueational potential, past job experience, aptitude, proven abilities, and ambitions on 
the date of injury. 

(6) SPECIALIST CERTIFICATION. (a) A person may apply to the department 
for certifieation as a speeialist at any time. The department may require applieants to 
submit, and eertified specialists to regularly report, information deseribing their serviees, 
inc1uding the geographie areas served by the specialist and the nature, eost and outeome of 
serviees provided to employes under this seetion. 

(b) After evaluating the information submitted under par. (a), the department shall 
eertify a person as a specialist if the person has a lieense or eertifieate whieh is eurrent, 
valid and otherwise in good standing as one of the following, or may eertify the person as 
provided in par. (e): 

1. Certified professional eounselor with specialty in voeational rehabilitation from 
the department of regulation and lieensing; 
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2. Certified insuranee rehabilitation specialist from the eertifieation of insuranee 
rehabilitationspecialists eommission; 

3. Certified rehabilitation eounselor from the eommissiön on rehabilitation 
eounselor eertifieation; 

4. Certified voeational evaluator from the eommission on eertifieation ofwork 
adjustment and voeational evaluation specialists. 

Note: The Certifieation of Insurance Rehabilitation Specialists Commission 
(CIRSC) and Commission on Rehabilitation Counselor Certifieation (CRC) are loeated at 
1835 Rohlwing Road, Suite E, Rolling Meadows, Illinois 60008. The Commission on 
Certifieation of Work Adjustment and Vocational Evaluation Specialists is loeated at 7910 
Woodmont Avenue, Suite 1430, Bethesda, Maryland 20814-3015. 

( e) The department may eertify a person as a specialist if the person has state or 
national eertifieation, lieensing or aeereditation in vocational rehabilitation other than that 
requir~d in par. (b) which is aeeeptable to the department. The department may require a 
specialist eertified under this paragraph to serve a period of probation up to 3 years as a 
eondition of eertifieation. The department shall specify the eonditions of the probationary 
eertifieation. The department may revoke the probationary certifieation at any time 
without a hearing for eonduet which violates the eonditions of probation established by the 
department or eonduet sufficient to decertify the specialist under par. (e). 

(d) Unless eertifieation is suspended or revoked under par. ( e), eertifieation by the 
department under par. (b) is valid for 3 years. If a specialist applies to the department to 
renew his or her eertifieation before the expiration of the eertifieation period, the 
eertifieation shall remain in effeet until the department renews or denies the applieation to 
renew. A renewal is valid for three years. 

( e) Only the department may initiate a proeeeding to suspend or revoke a 
specialist's eertifieation under this seetion. The department may suspend or revoke a 
specialist's certifieation, after providing the specialist with a hearing, when the department 
determines that the specialist did not maintain a current, valid eertifieate or lieense 
specified in par. (b) or the specialist intentionally or repeatedly: 

1. Fails to eomply with the provisions of eh. 102, Stats., or Ind 80; 

2. Fails to eomply with the orders, rulings, reporting requirements or other 
instruetions of the department or its representatives; 

3. Charges exeessive fees compared to the value of the serviees performed or 
ordered to be performed; or, 
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4. Misrepresents the employe's work history, age, education, medical history or 
condition, diagnostic test results or other factors significantly related to an employe's 
retraining program. 

(f) The department shall maintain a current listing of all speeialists certified by the 
department, including the areas they serve, and shall provide the list at no charge to 
employes, employers, insurers, and others. 

(7) EMPLOYE CHOICE. (a) At the end of the medical healing period, the self
insured employer or insurance carrier shall notify the employe, on a form provided by the 
department, of the employe's potential eligibility to receive rehabilitation services. 

Note: Forms can be obtained from the Department ofIndustry, Labor and Human 
Relations, Worker's Compensation Division, 201 E. Washington Ave., P.O. Box 7901, 
Madison, Wisconsin 53707. 

(b) The department shall arrange with the department of health and soeial services 
to reeeive timely notice whenever the department of health and soeial serviees determines 
under s. 102.61 (1m), Stats., that it cannot serve an eligible employe. When the 
department of health and soeial services notifies the department that it cannot serve an 
eligible employe, the department shall mail to the employe and the self-insured employer 
or insurance carrler a list of certified speeiaIists serving the area where the employe 
resides. 

( e) The employe may choose any eertified speeialist. The employe may ehoose a 
second certified speciaIist only by mutual agreement with the self-insured employer or 
insurance carrier or with the permission of the department. Partners are deemed to be one 
speeialist. 

(d) A specialist seleeted by an employe under par. (c) shall notify the department 
and the self-insured employer or insurance earrier within 7 days of that selection. The 
department may develop a form for this purpose. 

Note: Forms can be obtained from the Department ofIndustry, Labor and Human 
Relations, Worker's CompensationDivision, 201 E. Washington Ave., P.O. Box 7901, 
Madison, Wisconsin 53707. 

( e) The self-insured employer or insurance carrier is liable for the reasonable and 
necessary cost of the specialist's serviees and the reasonable cost of the training program 
recommended by the speeialist provided that the employe and the speeialist substantially 
comply with the requirements in subs. (8) to (11). Except with the prior consent of the 
self-insured employer or insurance carrier, the reasonable eost of any speeialist's services 
to the employe shall not exceed $1,000 for eaeh date ofinjury as defined in s. 102.01 (2) 
(g), Stats. Effective on the first day of January each year after 1995, the department shall 
adjust the $1,000 limit by the same percentage change as the average annual percentage 
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change in the U. S. consumer prlce index for all urban consumers, U. S. city average, as 
determined by the U.S. department oflabor, for the 12 months ending on September 30 of 
the prlor year. The department shall notify insurance carriers, self-insured employers and 
specialists likely to be affected by the annual change in the limit. 

(8) EM:PLOYER'S DUTIES UPON RECEIPT OF PERMANENT 
RESTRlCTIONS. Upon receiving notice that the department ofheaIth and social service s 
cannot serve the employe under s. 102.61 (1m), Stats., the employe or a person authorlzed 
to act on the employe's behalf shall provide the employer with a wrltten report from a . 
physieian, podiatrlst, psychologist or chiropractor stating the employe's permanent work 
restrlctions. Within 60 days of receiving the practitioner's work restrlctions, the employer 
shall provide to the employe or the employe's authorlzed representative, in writing: 

(a) An offer of suitable employment for the employe; 

(b) A statement that the employer has no suitable employment available for the 
employe; or, 

(e) A medical report from a physieian, podiatrlst, psychologist or chiropractor 
showing that the permanent work restrletions provided by the employe's practitioner are in 
dispute, and medical or vocational documentation that the difference in work restrletions 
would materlally affect either the employer's ability to provide suitable employment or a 
specialist's ability to recommend a retraining program. Ifafter 30 days the employe and 
employer cannot resolve the dispute, either party may request a hearlng before the 
department to determine the employe's work restrlctions. Within 30 days after the 
department determines the restrlctions, the employer shall provide the written notice 
required in par. (a) or (b). 

(9) 90-DAY PLACEMENT EFFORT. (a) Ifthe employer fails to respond as 
required in sub. (8), it shall be conc1usively presumed for the purposes of S. 102.61 (1m), 
Stats., that the employer has no suitable employment available and the employe is entitled 
to receive vocational rehabilitation serviees from a speeialist. 

(b) If the employer does not make a written offer of suitable employment under 
sub. (8), the speeialist shall determine whether there is suitable employment available for 
the employe in the generallabor market without retraining. If suitable employment is 
reasonably likely to be available, the speeialist shall attempt to place the employe in 
altemative suitable employment for at least 90 days prior to developing a retraining 
program. The employe shall cooperate fully in the speciaHst's placement efforts and may 
not refuse an offer of suitable employment made within the 90-day perlod. In determining 
whether the offer is suitable the department shall consider age, education, training, 
previous work experience, previous earnings, present occupation and earnings, travel 
distance, goals ofthe employe, and the extent to which it would restore the employe's 
preinjury earning capacity and potential. 
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( e) If the employe is plaeed in or refuses to accept suitable employment, the self
insured employer or insuranee earrier is not liable for any further eosts of the speeialist's 
serviees uniess that suitable employment ends within the statute of limitations in s. 102.17 
(4), Stats. 

(10) RETRAINING. (a) If, after reasonably diligent effort by the employe and 
the speeialist, the employe does not obtain suitable employment, then there is a rebuttable 
presumption that the employe needs retraining. The presumption is rebuttable by evidenee 
that: 

1. No retraining program ean help restore as nearly as possible the employe's 
wage earning eapaeity; 

2. The employe or the speeialist did not make a reasonably diligent effort under 
sub. (9) (b) to obtain suitable employment for the employe; or 

3. The employe or specialist withheld or misrepresented highly material facts. 

(b) A retraining program of 80 weeks or less is presumed to be reasonable and the 
employer shall pay the eost of the program, mileage and maintenanee benetits, and 
temporary total disability benefits. 

(e) A retraining program more than 80 weeks may be reasonable, but there is no 
presumption that ttaining over 80 weeks is required. Extension ofvoeational 
rehabilitation benefits beyond 80 weeks may not be authorized if the primary purpose of 
further training is to improve upon preinjury earning eapaeity rather than restoring it. 

(d) Ifthe retraining program developed by the specialist is for more than 80 
weeks, the self-insured employer or the insuranee earrier may offer an altemative 
retraining program whieh will restore the employe's preinjury earning eapaeity in less time 
than the retraining program developed by the speeialist. An employe may not refuse a 
self-insured employer's or insuranee earrier's timely, good-faith, written offer of an 
altemative retraining program without reasonable eause. 

(11) SPECIALIST'S SERVICES. (a) A specialist shall develop an 
individualized written rehabilitation program for a retraining program for the employe, and 
may amend it to achieve suitable employment. 

(b) A speeialist shall make periodie written reports at reasonable intervals to the 
employe, employer and insuraneeeer earrier deseribing voeational rehabilitation activities 
which have oceurred during that interval. 

( e) Within a reasonable period of time after reeeiving a written request from an 
employe, employer, worker's eompensation insuranee earrier or department or their 
representatives, a speeialist shall provide that person with any information or written 
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material reasonably related to the specialist's serviees to the employe undertaken as a 
result of any injury for which the employe claims compensation. 

(12) EFFECTlVE DATE. Pursuant to s. 227.22 (2) (intro), Stats., these rules 
shall take effect on the first day of the month following publication in the Wisconsin 
Administrative Register. 

1/ 
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Toillmy G. Thompson 
Governor 
Carol Skornicka 
Secretary 

State ofWisconsin 

Mailing Address: 
201 E. Washington Avenue 
Post Office Box 7946 
Madison, WI 53707-7946 
Telephone (608) 266-7552 

Department of Industry, Labor and Human Relations 

February 28, 1995 

Gary Poulson 
Assistant Revisor of Statutes 
Suite 800 
131 W. Wilson St. 
Madison, Wiseonsin 53703-3233 

Dear Messrs. Poulson and LaFollette: 

Douglas LaFollette 
Seeretary of State 
10th Floor 
30 West Mifflin Street 
Madison, Wiseonsin 53703 

TRANSMITTAL OF RULE ADOPTION 

CLEARINGHOUSE RULE NO.: ,:..94"'-'-2=0:..:.1 ___________________ _ 

RULE NO.: ~80~.4:.!.!9~ _______________________ _ 

RELA TING TO: Voeational Rehabilitation 

Pursuant to seetion 227.20, Stats., ageneies are required to file a eertified eopy of every rule adopted by 
the ageney with the offiees of the Secretary of State and the Revisor of Statutes. 

At this time, the following material is bei ng submitted to you: 

1. Order of Adoption. 
2. Rules Certificate Form. 
3. Rules in Final Draft Form. 

Pursuant to seetion 227.114, Stats., a summary of the final regulatory flexibility analysis is included for 
permanent rules. A fiseal estimate and fiseal estimate worksheet is included with an emergeney rule. 

Carol Skornicka 
Secretary 

ADM-7239(R.01/95) 


