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ORDER OF THE STATE OF WISCONSIN 
NATURAL RESOURCES BOARD 

REPEALING, RENUMBERING, RENUMBERING AND AMENDING, 
AMENDING, REPEALING AND RECREATING AND CREATING RULES 

........ ', ............................................................. , ............................................ , ................. " ......................... , ................... , ...... . · . '. . · . · . 
j The Wisaonsin Natural Resourees Board adopts an order to ~ 
i repeal NR 400.02(11m), (15), (16e), (21), (36), (49) and ~ : : 
I. (74), 409.01(title) and (2), 409.02, 484.09 and 484.10(57) 1. 

,and (58); to renumber NR 400.02(1),407.02(1), (2), (4), , 
, (5), (6), (7), (8), (9), (10), (11), (14), (15), (18), ' 
i (19), ( 21 ), ( 23 ), ( 24 ), ( 25 ), ( 26), ( 27), ( 28) and (29), i 

.. 

,

1., ch. 409(title) and 409.03; to renumber and amend NR .... ,1.· 

407.02(12), (30), (33) and (34), 407.17, 409.01(1) and 
409.025; to amend NR 400.01(1), 400.02(lb) and (lq), 

1 407.03(1)(intro.) and (2)(intro.), 407.13, 407.14(2), 1 

.,
1415.02(9), 439.06(2)(b), 439.09(2) and (3), .j,: 

439.095(5)(a)(intro.) and (6), 484.10(1), (3), (7), (8), 
1 (15), (39), (51) and (54) and NR 484.11(1)(b); to repeal 1 
! and recreate NR 407.05(4)(h):;.; and to create NR ! ! 400.02(22e), (22m), (40m), (40s), (41m) and (57m), 400.03, i 

1",. ch. 409, 409.12(4)(a)11. and 12' J 409.13, 439.095(1)(f) ',"" 
and (5)(f), 484.04(19) and 484.10(12m) and (19) relating 
to the control of acid rain emissions. 

: ............................... , ......................................................................... , ................................................................................. : 

AM-15-94 

Analysis Prepared by the Department of Natural Resources 

Authorizing statutes: ss. 144.31(1)'(a), 144.38 and 227.11(2)(a), Stats. 

Statutes interpreted: ss. 144.394(11) and 144.391(3m), Stats. 

\ I 

The existing Ch. NR 409 is renumbered and a new ch. NR 409 is created to 
include, as a portion of the Title V permits, the federal acid rain program 
permitting requirements incorporated in the federal clean air act amendments 
of 1990. Title IV of the act (42 USC 7651 to 76510) establishes emission 
limits on sulfur dioxide and rritrogen oxide emissions, requires use of 
continuous emissions monitoring and allows certain air pollution sources to 
"opt in" to the federal acid rain permitting and allowance trading programs. 
The rule mainlyapplies to utility boilers which produce electricity for sale. 

While the U.S. EPA has already issued acid rain permits to Wisconsin utility 
units in phase I of this program, the state will be responsible for 
incorporating these federal requirements into the Wisconsin Title V permit for 
each facility and revising these Phase I portions of an operation permit as 
required. In addition, the department will be including in the Title V 
permits, the Title IV requirements for approximately 70 Wisconsin utility 
units in phase II of Title IV, which begins on January 1, 2000. This rule is 
required to demonstrate to U.S. EPA that the department has the authority to 
issue Title V permits which incorporate the federal acid rain permit 
provisions and that the department has in place rules and enforcement 
mechanisms to meet all federal requirements. If Wisconsin does not have the 
ability to issue the acid rain portion of the Title V permits by January 1, 
1995, U.S. EPA could begin action which could result in withholding of federal 
highway funds and disapproval of the Wisconsin Title V permitting program. 
Department staff believe this rule can be adopted quickly and avoid the 
possibility of sanctions. 
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\/ SECTION 1. NR 400.01(1) is amended tp read: 

NR 400.01(1) APPLICABILITY. This ehapter applies to tenns, units and abbreviations used in ehs. NR 

400 to 499. In addition to the definitions in this ehapter other definitions may be included in individual ehapters 

or seetions in ehs. NR 401 to 499 which are applieable to tenns, units or abbreviations used in those respeetive 

ehapters or seetions. 

v' SECTION 2. NR 400.02(1) is renumbered 400.02(la). 

v"SECTION 3. NR 400.02(lb) and (1q) are amended to read: 

NR 400.02(lb) "Acid rain prograni" means the national sulfur dioxide and nitrogen oxides air polIution 

eontrol and emissions reduetion program established in aeeordanee with title IV of the aet (42 USC 7651 to 

76510), 40 CFR parts 72, 73, 75, 77 and 78, and regulations implementing seeaoBs ss. 407 and 410 of the act 

(42 USC 765lf and 7651i). 

(1q) "Affeeted souree" means a stationary souree that includes one or more eHiissioBS affeeted units that 

are subjeet to an emissions reduetion requirement or emissions limitation under the acid rain program. 

/ 
\; SECTION 4. NR 400.02(llm), (15), (16e) and (21) are repealed. 

V SECTION 5. NR 400.02(22e) and (22m) are ereated to read: 

NR 4OO.02(22e) "Coal" me ans all solid fuels classified as anthracite, bituminous, subituminous or lignite 

by ASTM designation D388-92, ineorporated by referenee in s. NR 484.10. 

(22m) "Coal-derived fuel" means any fuel, whether in a solid, liquid or gaseous state, produeed by the 

mechanieal, thennal or ehemical proeessing of emil, such as pulverized eoal, eoal refuse, liquified or gasified 

eoal, washed eoal, ehemicalIy cleaned eoal, eoal-oil mixtures and eoke. 

J SECTION 6. NR 400.02(36) is repealed. 

2 



/~ECTION 7. NR 400.02(4Om), (4Os) and (41m) are created to read: 

NR 4OO.02(4Om) "Fossil fuel ll means natural gas, petroleum, coal or any fonn of solid, liquid or gaseous 

fuel derived from such material. 

(4Os) IIFossil fuel-fired ll means the combustion of fossil fuel or any derivative of fossil fuel, alone or in 

combination with any other fuel, without regard to the percentage of fossil fuel consumed in any calendar year. 

(4lm) ''Fuel oilll means any petroleum-based fuel, including diesel fuel or petroleum derivatives such as 

oil tar, as defined in ASTM D396-92, incorporated by reference in s. NR 484.10, and any recYcled or blended 

petroleum products or petroleum by-products used as a fuel whether in a liquid, solid or gaseous state. 

/ 
V SECTIaN 8. NR 400.02(49) is repealed. ' 

SECTIaN 9. NR 400.02(57m) is created to read: 

NR 4OO.02(57m) IINatural gas ll means a naturally occurring fluid mixture of hydrocarbons containing 

little or no sulfur such as methane, ethane or propane, produced in geological fonnations beneath the earth's 

surface, and maintaining a gaseous state at standard atmospheric temperature and pressure conditions. 

/ v SECTIaN 10. NR 400.02(74) is repealed. 

SECTIaN 11. NR 400.03 is created to read: 

NR 400.03 UNITS AND ABBREVIATIONS. Abbreviations and symbols of units of measure used in 

chs. NR 400 to 499 are defined as follows: 

(1) System international (Sl) units of measure: 

A - ampere 

g - gram 

Hz - hertz 

J - joule 
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K - degree Kelvin 

kg - kilogram 

kPa - kilo pascal (1.0 kPa = 0.15 psia) 

m - meter 

m2 
- square meter 

m3 
- cubic meter 

mg - milligram-lO-3 gram 

Mg - megagram-l06 gram 

mm - millimeter--lO-3 meter 

mol - mole 

MW - megawatt 

MWe - megawatt electrical 

N - newton 

ng - nanogram-1O-9 gram 

nm - nanometer--lO-9 meter 

Pa - pascal 

s - second 

v -volt 

W - watt 

Jlg - microgram-1O-6 gram 

Q - ohm 

(2) Other units of measure: 

Btu or BTU - British thermaI unit 

°C - degree Celsius (centigrade) 

cc - cubic centimeters 

cfm - cubic fe et per minute 
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ei - curie 

d - day 

dcf - dry cubic feet 

dcm - dry cubic meters 

dscf - dry cubic feet at standard conditions 

dscm - dry cubic meters at standard conditions 

eq - equivaIent 

oF - degree Fahrenheit 

ft - foot 

fe - square feet 

fe - cubic feet 

gaI - gallon 

gr - grain 

hr - hour 

in or II - inch 

in Hg - inches of mercury 

in HP - inches of water 

1 - liter 

Ib - pound 

Ipm - liter per minute 

mil - 10-3 in 

min - minute 

mI - milli1iter--10-3 liter 

mmBtu - million Btu 

rnrem - millirem-1O-3 rem 

OZ - ounce 
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pCi - picocurie--lO-12 curie 

ppm or ppmv - parts per million (by volume) 

psia - pounds per square inch absolute 

psig - pounds per square inch gauge 

°R - degree Rankine 

v/v - volume per volume 

yd2 - square yards 

yr - year 

pl - microlite~ 10-6 liter 

pm - micromete~ 1 0-6 meter (micron) 

(3) Chemical nomenclature: 

Be - beryllium 

CdS - cadmium sulfide 

CO - carbon monoxide 

CO2 - carbon dioxide 

HCI - hydrochloric acid 

Hg - mercury 

H20 - water 

H2S - hydrogen sulfide 

H2S04 - sulfuric acid 

N2 - nitrogen 

NO - nitric oxide 

N02 - nitrogen dioxide 

NOx - nitrogen oxides 

02 - oxygen 

Pb - lead 
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S02 - sulfur dioxide 

S03 - sulfur trioxide 

SOx - sulfur oxides 

(4) Miscellaneous: 

.API - American Petroleum Institute, 1220 L Street NW, Washington DC 20005 

AQCR - air quality control region 

ASME - American Society of Mechanical Engineers, 345 E 47th Street, New York NY 10017 

ASTM - American Society for Testing and Materials, 1916 Race Street, Philadelphia PA 19103 

avg - average 

BACT - best available contraI technology . 

CEM - continuous emission monitor 

CFC - chlorofluorocarbon 

CFR - code of federal regulations 

DOE - United States department of energy 

EPA - United States environmental protection agency 

FC - fluorocarbon 

FR - federal register 

GACT - generally availabIe control technology 

HCFC - hydrochlorofluorocarbon 

HFC - hydrofluorocarbon 

I.D. - inside diameter 

LAER - lowest achievable emission rate 

MACT - maximum achievable contrai technoIogy 

MSDS - material safety data sheet 

O.D. - outside diameter 

PMIO - particulate matter with an aerodynamic diameter ::;; 10 Jlm 
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RACT - reasonably available eontrol teehnology 

rpm - revolutions per minute 

SIC - standard industrlal classification 

TRS - total redueed sulfur . 

TSP - total suspended partieul!ites 

USC - United States Code 

VOC - volatHe organie eompound 

;?: - greater than or equal to 

~ - less than or equal to 

% - percent 

± - pIus or minus 

SECTION 12. NR 407.02(1), (2), and (4) are renumbered 400.02(1), (le) and (1 v). 

SECTION 13. NR 407.02 (5), (6), (7), (8), (9), (10), (11), (12), (14), (15), (18), (19), (21), (23), (24), (25), 

(26), (27), (28), (29), (30), (33) and (34) are renumbered 409.02 (10), (11), (15), (19), (22), (26), (28), (29), (37), 

(38), (47), (48), (50), (55), (56), (64), (66), (69), (70), (71), (72), (78) and (79), and 409.02(29), (72), (78) and 

(79), as renumbered, are amended to read: 

NR 409.02(29) "CompIianee plan", for purposes of the acid rain program, means the doeument 

submitted to the department for an affeeted souree in aeeordanee with ftft the acid rain portion of an operation 

permit applieation under this ehapter and 40 CFR 72.30 to 72.33, specifying the methods, including one or more 

compIianee options under this ehapter, 40 CFR 72.40 to 72.44 or regulations implementing s. 407 of the aet (42 

USC 7651f), by which eaeh affeeted unit at the souree will meet the applieable emissions limitations and 

emissions reduetion requirements of the acid rain program. 

(72) "Repowering extension plan" means a compIianee plan submitted by the designated representative 

under 40 CFR 72.44 for the purpose of identifying an affeeted unit's method of eomplying with the applieable 
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sulfur dioxide 8fta nikeges eldaes emission limitations. 

(78) "Substitution plan" means a eomplianee plan submitted by the designated representative under 40 

CFR 72.41 for the purpose of identifying an affeeted unit's method of eomplying with the applieable sulfur 

dioxide ana sikeges eldaes emission limitations. 

(79) "Substitution unit" me ans an affeeted unit, other than a unit under s. 410 of the aet (42 USC %M 

7651i), that is designated as a phase I unit in a substitution plan under 40 CFR 72.41. 

SECTION 14. NR 407.03(1)(intro.) is amended to read: 

NR 407.03(1)(intro.) SPECIFIC CATEGORIES OF EXEMPT SOURCES. Any direet stationary 

. souree whieh is not an affeeted souree and eonsists solely of one of the following eategories· of stationary 

sourees is exempt from the requirement to obtafn an operation permit provided the requirements of sub. (4) are 

met: 

SECTION 15. NR 407.03(2)(intro.) is amended to read: 

NR 407.03(2)(intro.) GENERAL CATEGORY OF EXEMPT SOURCES. In addition to the speeific 

eategories of exempt sourees identified in sub. (1), no operation permit is required for a direet souree if the 

souree is not a part 70 souree or an affeeted souree and: 

SECTION 16. NR 407.05(4)(h)5. is repealed and reereated to read: 

NR 407.05(4)(h)5. For affeeted sourees, the acid rain program eompIianee plan elements required under 

s. 408 of the aet (42 USC 7651g) and s. NR 409.09. 

SECTION 17. NR 407.11(2) is amended to read: 

NR 407.11(2) ACID RAIN. Administrative permit revisions to the aeid rain provisions of thepermit 

shall be govemed by s. ~l"R 4G7.17 s. NR 409.12. 
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SECTION 18. NR 407.13 is amended to read: 

NR 407.13 SIGNIFICANT REVISIONS. This section applies to operation pennit revisions requested by 

the pennittee that cannot be accomplished under s. NR 407.11 or 407.12. A pennit revision to any acid rain 

provisions of the pennit shall be govemed by s. ~TR 407.17 s. NR 409.12. Requests for significant pennit 

revisions shall comply with s. 144.3925, Stats., and s. NR 407.05. The department shall use the procedures in s. 

144.3925, Stats., and ss. NR 407.07 and 407.09 when processing requests for significant revisions. The 

department shall process the majority of significant revisions within 9 months after receipt of a complete 

application. 

SECTION 19. NR 407.14(2) is amended to read: 

NR 407.14(2) ACID RAIN. Revisions to the acid rain provisions of the pennit shall be govemed by 5,.. 

~TR 407.17 s. NR 409.12. 

SECTION 20. NR 407.17 is renumbered 409.12 and 409.12(1)(a), (d) and (e), (2)(a)(intro.) and (d), (3)(a), 

(4)(a)1.a., 6.b. and (b), as renumbered, are amended to read: 

NR 409.12(1)(a) This section govems revisions to the acid rain provisions ef contained in any operation 

pennit issued by the department under this ehat3ter ch. NR 407. Any detennination or interpretation by the 

department or by the state, inc1uding a state court, modifying or voiding any provision of the acid rain portion of 

an operation pennit shall be subjeet to review by the administrator in accordance with 40 CFR 70.8(c) as applied 

to permit modifications, unIess the determination or interpretation is an administrative amendment approved in 

accordance with 40 CFR 72.83 and sub. (4). 

(d) The at3J9Heaele standard requirements of the acid rain program in 40 CFR 72.9 may not be 

modified or voided by a pennit revision. 

(e) Any request for a pennit revision to incorporate a complianee option that was not submitted for 

approval and comment during the pennit issuance process, or involving a change in a compiianee option that was 

previously submitted, shall meet the requirements for applying for that compIianee option under 40 CFR 72.40 to 
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72.44 and regulations implementing s. 407 of the act (42 USC 7651f). 

(2)(a)(intro.) Applications for the following revisions shall be processed as significant permit revisions 

except as provided in sub. (4)(a)11: 

(d) An affected source requesting a significant permit revision under this subsection shall comply with 

all applicable requirements proposed in the request for revision, if the reguest is complete, while the request is 

pending. Where a conflict exists between an applicable requirement proposed in the request for revision and an 

existing permit provision, the source shall comply with the existing permit provision. 

(3)(a) The designated representative shall serve a copy of arequest for a fast-track revision on the 

administrator, the department, the public service commission of Wisconsin and any other state or local utility 

regulatory authority with jurisdiction over the owners of any source or any unit covered by the permit, the state 

or local air pollution agency for any affected state and any interested person. Within 5 business days of serving 

the copies, the designated representative shall provide public notice of the request for revision by publication in a 

newspaper of general circulation in the area where the source is located or in the offieial state newspaper. The 

department shall provide the notice to any person or group that reguests the notice. The notice shall be designed 

to give public notice of the substanee of the requested permit revision and of the opportunity for public 

comments. 

(4)(a)1.a. The designated representative shall notify the department in writing that th~ conditionally

approved compiianee option will be pursued beginning January 1 of a specified year. If the conditionally

approved complianee option includes a plan involving units at more than one affected source, the designated 

representative of each source govemed by the plan shall sign and certify the notification in accordance with ~ 

~tR 407.05(4)(j) 40 CFR 72.21. The notification shall be subject to the limitations on activation under subpar. b 

and 40 CFR 72.40 to 72.44. 

6.b. The designated representative for a unit may request termination of a compIianee option by 

notifying the department in writing that an approved compliance option will be terminated beginning January 1 

of a speeified year. If the compIianee option includes a plan involving units at more than one affected source, 

the designated representative of each source govemed by the plan shall sign and certify the notification in 
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aeeordanee with s. NR 407.05(4)(j) 40 CFR 72.21. The notification shall be subjeet to the limitations on 

termination under this paragraph aMJ. 40 CFR 72.40 to 72.44 and regulations implementing s. 407 of the clean 

air aet (42 USC 7651f). 

(b) Requests for administrative revisions shall be proeessed in aeeordanee with s. NR 407.11(3) and, 

ill· 

SECTIaN 21. Chapter NR 409 (title) is renumbered NR 406.15 (title). 

SECTIaN 22. NR 409.01 (title) is repealed. 

SECTIaN 23. NR 409.01(1) is renumbered 406.15(1) and amended to read: 

NR 406.15(1) APPLICABILITY. This ~ seetion applies to all portable sourees of air eontaminants 

which are required under s. 144.391, Stats., to have a eonstruetion permit Of aa o~efatioa ~efftÜt and to notify 

the department prior to reloeation. 

SECTIaN 24. NR 409.01(2) is repealed. 

SECTIaN 25. NR 409.02 is repealed. 

SECTIaN 26. NR 409.025 is renumbered 406.15(2) and amended to read: 

NR 406.15(2) PERMIT REQUIREMENT. No person may eause, allow or permit the reloeation of a 

portable souree to a new site without first obtaining aa air ~oHlitioa eoatFo} a eonstruetion permit unIess the 

portable souree is exempt from the requirement to obtain a permit under ehs. p.m 406 ana 407 s. NR 406.04, the 

portable souree is an approved reloeated souree under s. 144.391(5), Stats., or the portable souree is exempt from 

the requirement to obtain an additional permit under s. p.m 409.03 sub. (3). 

12 



SECTION 27. NR 409.03 is renumbered 406.15(3). 

/SECTION 28. Chapter NR 409(title) and 409.01 are created to read: 

CHAPTER NR 409 
, 

ACID RAIN PORTION OF OPERATION PERMITS 

NR 409.01 APPLICABILITYj PURPOSEj AND SCOPEo (1) APPLICABILITY. (a) Each of the 

following emissions units is an affected unit and any source that includes such a unit shall be an affected source 

subject to the requirements of the acid rain program: 

1. A unit listed in Table 1 of 40 CFR 73.10(a). 

2. An existing unit that is identified in Table 2 or 3 of 40 CFR 73.10 and any other existing utility unit, 

except a unit excluded under par. (b). 

3. A utility unit, except a unit excluded under par. (b), that: 

a. Is a new unit; 

b. Did not serve a generator with a nameplate capacity greater than 25 MWe on November 15, 1990 but 

serves such a generator after November 15, 1990; 

c. Was a simple cycle combustion turbine on November 15, 1990 but adds or uses auxiliary firing after 

November 15, 1990; 

d. Was an exempt cogeneration facility under par. (b)4 but during any 3 calendar year period after 

November 15, 1990 sold, to a utility power distribution system, an annual average of more than one-third of its 

potential electrical out-put capacity and more than 219,000 MWe-hrs electrie output, on a gross basis; 

e. Was an exempt qualifying facility under par. (b)5 but, at any time after the later of November 15, 

1990 or the date the facility commences commercial operation, fails to meet the definition of a qualifying facility 

as defined in s. NR 409.02; 

f. Was an exempt independent power production facility under par. (b)6 but, at any time after the later 

of November 15, 1990 or the date the facility commences commercial operation, fails to meet the definition of 
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independent power production facility; or 

g. Was an exempt solid waste incinerator under par. (b)7 but during any 3 calendar year period after 

November 15, 1990 consumes 20% or more of the total heat input, expressed on a Btu basis, as fossi! fuel. 

(b) The following types of utility units are exempt from the requirements of this chapter and the acid 

rain program: 

1. A simple cyc1e combustion turbine that commenced operation before November 15, 1990. 

2. Any unit that commenced commercial operation before November 15, 1990 and that did not, as of 

November 15, 1990, and does not serve a generator with a nameplate capacity of greater than 25 MWe. 

3. Any unit that, during 1985, did not serve a generator that produced electricity for sale and that did 

not, as of November 15, 1990, and does not serve a generator that produces electricity for sale. 

4. A cogeneration unit which: 

a. For a unit that commenced construction on or prior to November 15, 1990, was constructed for the 

purpose of supplying equal to or less than one-third its potential electrical output capacity or equal to or less than 

219,000 MWe-hrs actual electric output on an annual basis to any utility power distribution system for sale on a 

gross basis. If the purpose of construction is not known, it is presumed to be consistent with the actual operation 

from 1985 to 1987. However, if in any 3 calendar year period after November 15, 1990, the unit sells to a utility 

power distribution system an annual average of more than one-third of its potential electrical output capacity and 

more than 219,000 MWe-hrs actual electric output on a gross basis, that unit is an affected unit, subject to the 

requirements of this chapter and the acid rain program; or 

b. For a unit that commenced construction after November 15, 1990, supplies equal to or less than one

third its potential electrical output capacity or equal to or less than 219,000 MWe-hrs actual electric output on an 

annual basis to any utility power distribution system for sale on a gross basis. However, if in any 3 calendar year 

period after November 15, 1990, the unit sells to a utility power distribution system an annual average of more 

than one-third of its potential electrical output capacity and more than 219,000 MWe-hrs actual electric output on 

a gross basis, that unit is an affected unit, subject to the requirements of this chapter and the acid rain program. 

S. A qualifying facility that: 
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a. Has, as of November 15, 1990, one or more qualifying power purehase commitments to sell at Ieast 

15% of its totaI pIanned net output capaeity; and 

b. Consists of one or more units designated by the owner or operator with totaI installed net output 

capaeity not exceeding 130% of the totaI pIanned net output capaeity. If the emissions rates of the units are not 

the same, the administrator may exereise diseretion to designate which units are exempt. 

6. An independent power produetion faeility that: 

a. Has, as of November 15, 1990, one or more qualifying power purehase commitments to sell at least 

15% of its totaI planned net output eapaeity; and 

b. Consists of one or more units designated by the owner or operator with totaI installed net output 

eapaeity not exceeding 130% of its totaI planned net output eapaeity. If the emissions rates of the units are not 

the same, the administrator may exereise diseretion to designate which units are exempt. 

7. A solid waste ineinerator, if more than 80%, on a Btu basis, of the annuaI fuel eonsumed at the 

ineinerator is other than fossil fuels. For a solid waste ineinerator which began operation before January 1, 1985, 

the average annual fuel eonsumption of non-fossil fuels for ealendar years 1985 to 1987 shall be greater than 

80% for an ineinerator to be exempt. For a solid waste ineinerator whieh began operation after January 1, 1985, 

the average annual fuel consumption of non-fossil fuels for the first 3 years of operation shall be greater than 

80% for an ineinerator to be exempt. If, during any 3 calendar year period after November 15, 1990, the 

ineinerator consumes 20% or more of the total heat input, expressed on a Btu basis, as fossil fuel, the ineinerator 

is an affeeted souree under this ehapter and the aeid rain program. 

8. A unit that is not a utility unit. 

(e) For a deterrnination of applieability, a responsible official of any unit may petition the administrator 

under 40 CFR 72.6(e). The administrator's deterrnination of applieability shall be binding upon the department, 

unIess the petition is found to have contained significant errors or omissions. 

(2) PURPOSE. The purpose of this ehapter is to establish certain general provisions and the aeid rain 

portion of the operation perrnit program requirements for affected sourees and affected units under the aeid rain 

program, pursuant to title IV of the elean air aet (42 USC 7651 to 76510), 40 CFR part 72 and s. 144.394(11), 
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Stats. 

(3) SCOPEo The regulations under this ehapter set forth eertain genera1ly applicable provisions under 

the acid rain program. The regulations also set forth requirements for obtaining and revising the acid rain 

portion of an operation permit issued by the department. The requirements under this ehapter supplement, and in 

some cases modify, the requirements under ehs. NR 406 and 407 as such requirements apply to affeeted sourees 

under the acid rain program. 

SECTION 29. NR 409.02(intro.), (1) to (9), (12) to (14), (16) to (18), (20), (21), (23) to (25), (27), (30) to (36), 

(39) to (46), (49), (51) to (54), (57) to (63), (65), (67), (68), (73) to (77) and (80) to (87) are ereated to read: 

NR 409.02 DEFINITIONS. The definitlons contained in ehs. NR 400, 406 and 407 and title IV of the 

aet (42 USC 7651 to 76510) apply to the terms used in this ehapter. In addition, the following definitions apply 

to the terms used in this ehapter: 

(1) "Acid rain compIianee option" means one of the methods of compIianee us ed by an affeeted unit 

under the acid rain program as deseribed in a compIianee plan submitted and approved in aeeordanee with S. NR 

409.09 or regulations implementing S. 407 of the aet (42 ust 7651t). 

(2) "Acid rain emissions limitation" means: 

(a) For the purposes of sulfur dioxide emissions: 

1. The tonnage equivalent of the allowanees authorized to be alloeated to an affeeted unit for use in a 

ealendar year under S. 404 (a)(1) and (3) of the aet (42 USC 7651e) or the basic phase II allowanee alloeations 

authorized to be alloeated to an affeeted unit for use in a ealendar year; 

2. As adjusted: 

a. By allowanees alloeated by the administrator pursuant to ss. 403 (42 usc 7651b), 405 (a)(2) and (3), 

(b)(2), (e)(4), (d)(3) and (h)(2) (42 USC 7651d) and 406 of the aet (42 USC 7651e); 

b. By allowanees alloeated by the administrator pursuant to subpart D of 40 CFR part 72; and thereafter 

e. By allowanee transfers to or from the eomplianee subaeeount for that unit that were reeorded or 
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properly submitted for reeordation by the allowanee transfer deadline as provided in 40 CFR 73.35, after 

deduetions and other adjustments are made pursuant to 40 CFR 73.34(e). 

Note: Nitrogen oxides emissions will also be included in the defmition of acid rain emissions limitations. However, those 

limitations have not yet been promulgated by EPA, pursuant to s. 407 of the act (42 USC 7651f). At a later date, this defmition will be 

revised. 

(3) "Acid rain emissions reduetion requirement" me ans a requirement under the acid rain program to 

reduee the emissions of sulfur dioxide or nitrogen oxides from a unit to a specified level or by a specified 

pereentage. 

Note: Nitrogen oxides regulations have not yet been promulgated by EPA, pursuant to s. 407 of the act (42 USC 7651f). Nitrogen 

oxides requirements will be added to this chapter at a later date. 

(4) "Acid rain portion of an operation l?ermit" means the legally binding written doeument, or portion of 

an operation permit, issued by the department following opportunity for appeal pursuant to 40 CFR part 78, s. 

NR 409.11(2) or proeedures in ss. 144.31, 144.403 and 227.40 to 227.60, Stats., including any permit revisions, 

specifying the acid rain program requirements applieable to an affeeted souree, to eaeh affeeted unit at an 

affeeted souree, and to the owners and operators and the designated representative of the affeeted souree or the 

affeeted unit. 

(5) "Aetual S02 emissions rate" means the annual average sulfur dioxide emissions rate for the unit, 

expressed in Ib/mmBtu, for the specified ealendar year; provided that, if the unit is listed in the national 

allowanee database (NADB), the "1985 aetual S02 emissions rate" for the unit shall be the rate specifieq by the 

administrator in the NADB under the data field "S02RTE." 

(6) "Affiliate" me ans the following: 

(a) Any person that direetly or indireetly owns, controIs or holds with power to vote, 5% or more of the 

outstanding voting securities of the specified company. 

(b) Any company 5% or more of whose outstanding voting securities are owned, eontrolled or held with 

power to vote, directly or indireetly, by the specified company. 

(e) Any individual who is an offieer or direetor of the speeified company, or of any company which is 

an affiliate thereof under par. (a). 
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(d) Any person or class of persons that the United States securities and exchange eommission 

deterrnines, after appropriate notiee and opportunity for hearing, to stand in such relation to the specified 

company that there is liable to be such an absenee of arm's-length bargaining in transactions between them as to 

malm it neeessary or appropriate in the public interest or for the proteetiön of investors or eonsumers that the 

person be subjeet to the obligations, duties and liabilities imposed in 15 USC 79 et seq. upon affiliates of a 

company. 

(7) tlAlloeatetl or tlalloeationtl means the initial erediting of an allowanee by the administrator to an 

allowanee traeking system unit aeeount or general aeeount. 

(8) tlAllowanee deduetiontl or tideduetti, when referring to allowanees, means the perrnanent withdrawal 

of allowanees by the administrator from ali allowanee traeking system eomplianee subaeeount to aeeount for the 

number of tons of S02 emitted from an affeeted unit for the ealendar year, for tonnage emissions estimates 

ealculated for periods of missing data as provided in 40 CFR part 75, or for any other allowanee surrender 

obligations of the acid rain program. 

(9) tlAllowanees heldtl or ''hold allowaneestl means the allowanees reeorded by the administrator or 

submitted to the administrator for reeordation in aeeordanee with 40 CFR 73.50, in an allowanee traeking system 

aeeount. 

(12) tlAllowanee transfer deadlinetl means midnight of January 30 or, if January 30 is not a business 

day, midnight of the first business day thereafter and is the deadline by which allowanees may be submitted for 

reeordation in an affeeted unit's eomplianee subaeeount for the purposes of meeting the unit's acid rain 

emissions limitation requirements for sulfur dioxide for the previous ealendar year. 

(13) tlAuthorized aeeount representativetl means a responsible natural person who is authorized, in 

aeeordanee with 40 CFR part 73, to transfer and otherwise dispose of allowanees held in an allowanee traeking 

system general aeeount; or, in the ease of a unit aeeount, the designated representative of the owners and 

operators of the affeeted unit. 

(14) tlAuxiliary firing tl me ans eombustion of a fuel that supplements the primary fuel, when more than 

5% of an affeeted unit's heat input is provided by the supplemental fuel. 
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(16) "Basie phase II allowanee alloeations" means: 

(a) For ealendar years 2000 to 2009, alloeations of allowanees made by the administrator pursuant to ss. 

403 and 405 (b)(1), (3) and (4); (e)(l), (2), (3) and (5); (d)(l), (2), (4) and (5); (e); (f); (g)(l), (2), (3), (4) and 

(5); (h)(1); (i); and (j) of the aet (42 USC 7651b and 7651d). 

(b) For eaeh ealendar year beginning in 2010, alloeations of allowanees made by the administrator 

pursuant to ss. 403 and 405 (b)(1), (3) and (4); (e)(1), (2), (3) and (5); (d)(1), (2), (4) and (5); (e); (f); (g)(l), 

(2), (3), (4) and (5); (h)(1) and (3); (i); and (j) of the aet (42 USC 7651b and 7651d). 

(17) "Boiler" means an enelosed fossil or other fuel-fired eombustion deviee used to produee heat and to 

transfer heat to recireulating water, steam or any other medium. 

(18) "Certifieate of representation" means the eompleted and signed submission required by 40 CFR 

72.20, for eertifying the appointment of a designated representative for an affeeted souree or a group of 

identified affeeted sourees authorized to represent the owners and operators of the sourees and of the affeeted 

units at the sourees with regard to matters under theacid rain program. 

(20) "Coal-fired" means the eombustion of fuel eonsisting of eoal or any eoal-derived fuel, exeept a 

eoal-derived gaseous fuel with a sulfur eontent no greater than natural gas, alone or in eombination with any 

other fuel, where a unit is eoal-fired if it uses eoal or eoal-derived fuel as its primary fuel, expressed in mmBtu; 

provided that, if the unit is listed in the NADB, the primary fuel is the fuel listed in the NADB under the data 

field "PRIMEFUEL". 

(21) "Cogeneration unit" means a unit that has equipment used to produee eleetrie energy and forms of 

useful thermaI energy, such as heat or steam, for industrial, eommercial, heating or eooling purposes, through the 

sequential use of energy. 

(23) "Commenee eonstruetion" means that an owner or operator has either undertaken a eontinuous 

program of eonstruetion or has entered into a eontraetual obligation to undertake and eomplete, within a 

reasonable time, a eontinuous program of eonstruetion. 

(24) "Commenee operation" means to have begun any mechanieal, ehemical or eleetronie process, 

including startup of an emissions eontrol teehnology or emissions monitor or of a unit's eombustion ehamber. 
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(25) "Common staek" means the exhaust of emissions from 2 or more units through a single flue. 

(27) "CompIianee eertifieation" means a submission to the administrator or department that is required 

by this chapter, by 40 CFR part 72,73,75,77 or 78 or by regulations implementing s. 407 or 410 of the aet (42 

USC 765lf and 7651i) to report an affeeted souree or an affeeted unit's compIianee or non-eompIianee with a 

provision of the acid rain program and that is signed and verified by the designated representative in aeeordanee 

with subparts B and I of 40 CFR part 72, s. NR 409.13 and the acid rain program regulations generally. 

(30) "CompIianee subaeeount" means the subaeeount in an affeeted unit's allowanee traeking system 

aeeount, estabIished pursuant to 40 CFR 73.31 (a) or (b), in which are held, from the date that allowanees for the 

eurrent ealendar year are reeorded under 40 CFR 73.34(a) until Deeember 31, allowanees available for use by 

the unit in the eurrent ealendar year and, after Deeember 31 until the date that deduetions are made under 40 

CFR 73.35(b), allowanees available for use by the unit in the preeeding ealendar year, for the purpose of meeting 

the unit's acid rain emissions Iimitation for sulfur dioxide. 

(31) "CompIianee use date" means the first ealendar year for which an allowanee may be used for 

purposes of meeting a unit's acid rain emissions limitation for sulfur dioxide. 

(32) "Construetion" means fabrication, ereetion or installation of an affeeted tmit or any portion of an 

affeeted unit. 

(33) "Designated representative" me ans a responsible natural person authorized by the owners and 

operators of an affeeted souree and of all affeeted units at the souree, as evideneed by a eertifieate of 

representation submitted in aeeordanee with subpart B of 40 CFR part 72, to represent and legally bind eaeh 

owner and operator, as a matter of federal or state law, in matters pertaining to the acid rain program and acid 

rain portion of the operation permit program. Whenever the term "designated representative" is used in this 

ehapter, the term shall also be eonstrued to include the altemate designated representative. 

Note: Whenever the term ''responsible official" is used in 40 CFR part 70, chs. NR 406 and 407, or in any other regulations 

implementing title V of the act, it shall be deemed to refer to the "designated representative" with regard to all matters under the acid rain 

program. 

(34) ''Diesel fuel" means a low sulfur fuel oil of grades I-D or 2-D, as defined in ASTM D975-91, 
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ineorporated by referenee in s. NR 484.10. 

(35) "Direet public utility ownership" means direet ownership of equipment and facilities by one or 

more eorporations, the principal business of which is sale of eleetricity to the public at retaiI. Pereentage 

ownership of equipment and faeilities shall be measured on the basis of book value. 

(36) ''Emissions'' means air eontaminants exhausted from an affected unit or affeeted souree into the 

atmosphere, as measured, reeorded and reported to the administrator and the department by the designated 

representative and as determined by the administrator and the department, in aeeordanee with the emissions 

monitoring requirements of 40 CFR part 75. 

(39) ''Existing unit" means a unit, ineluding a unit subjeet to new souree performance standards, S. 111 

of the aet (42 USC 7411), that eommeneed eommercial operation before November 15, 1990 and that on or after 

November 15, 1990 served a generator with a nameplate eapacity of greater than 25 MWe. The term existing 

unit does not inelude simple eyele eombustion turbines or any unit that on or after November 15, 1990 served 

only generators with a nameplate eapacity of 25 MWe or less. Any existing unit that is modified, reeonstrueted 

or repowered after November 15, 1990 shall eontinue to be an existing unit. 

(40) "Gas-fired" means the eombustion of natural gas or a eoal-derived gaseous fuel with a sulfur 

content no greater than natural gas, for at least 90% of the average annual heat input during the previous 3 

ealendar years and for at least 85% of the annual heat input in eaeh of those ealendar years; and any fuel, other 

than eoal or any other eoal-derived fuel, for the remaining heat input, if any. 

(41) "General aeeount" means an allowanee traeking system aeeount that is not a unit aeeount. 

(42) "Generator" means a device that produees eleetricity and was or would have been required to be 

reported as a generating unit pursuant to the United States department of energy form 860 - 1990 edition. 

(43) "Generator output eapacity" means the fulI-Ioad eontinuous rating of a generator under specifie 

eonditions as designed by the manufaeturer. 

(44) "Heat input" means the produet, expressed in mmBtuJtime, of the gross ealorific value of the fuel, 

expressed in BtuJlb, and the fuel feed rate into the eombustion device, expressed in mass of fuel/time, and does 

not inelude the heat derived from preheated eombustion air, recireulated flue gases, or exhaust from other 
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sourees. 

(45) "Independent power produetion facility" means a souree that: 

(a) Is nonreeourse project financed, as defined by the seeretary of energy at 10 CFR part 715; 

(b) Is used for the generation of eleetricity, 80% or more of which is sold at wholesale; 

(e) Is a new unit required to hold allowanees under title IV of the aet (42 USC 7651 to 76510); and 

(d) Does not have direet public utility ownership of the equipment eomprising the facility whieh exeeeds 

50%. 

(46) l'Life-of-the-unit, firm power eontraetual arrangement" me ans a unit participation power sales 

agreement under whieh a utility or industrial eustomer reserYes, or is entitled to reeeive, a specified amount or 
l 

pereentage of nameplate eapaeity and associated energy generated by any specified generating unit and pays its 

proportional amount of the unit's total costs, pursuant to a contraet: 

(a) For the life of the unit; 

(b) For a eumulative term of no less than 30 years, inc1uding contraets that permit an eleetion for early 

termination; or 

(e) For a period equal to or greater than 25 years or 70% of the eeonomic usefullife of the unit 

determined as of the time the unit was built, with option rights to purehase or release some portion of the 

nameplate eapaeity and associated energy generated by the unit at the end of the period. 

(49) INew unitll means a unit that eommenees eommercial operation on or after November 15, 1990, 

inc1uding any unit that serves a generator with a nameplate eapacity of 25 MWe or less or that is a simple eyc1e 

eombustion turbine. 

(51) "OiI-fired" means the eombustion of fuel oiI for more than 10% of the average annual heat input 

during the previous 3 ealendar years or for more than 15% of the annual heat input in any one of those ealendar 

years; and any solid, liquid ~r gaseous fuel, other than eoal or any other eoal-derived fuel, exeept a eoal-derived 

gaseous fuel with a sulfur eontent no greater than natural gas, for the remaining heat input, if any. 

(52) "Owner" means any of the following persons: 

(a) Any holder of any portion of the legal or equitable title in an affeeted unit. 
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(b) Any holder of a leasehold interest in an affected unit. 

(e) Any purehaser of power from an affeeted unit under a life-of-the-unit, firm power contraetual 

arrangement. However, unIess expressly provided for in a leasehold agreement, owner does not include a passive 

lessor, or a person who has an equitable interest through the lessor, whose rental payments are not based, either 

direetly or indireetly, upon the revenues or income from the affeeted unit. 

(d) With respeet to any allowance tracking system general aeeount, any person identified in the 

submission required by 40 CFR 73.31(e) that is subject to the binding agreement for the authorized account 

representative to represent that person's ownership interest with respeet to allowanees. 

(53) "Owner or operator" means any person who is an owner or who operates, controIs or supervises an 

affected unit or affected source and shall include, but not be limited to, any holding company, utility system or 

plant manager of an affected unit or affected source. 

(54) "Permit revision" means a significant permit revision, fast track revision, administrative permit 

revision, automatic permit revision or permit revision by the department, as provided in s. NR 409.12. 

(57) "Potential electrical output capacity" means the MWe capacity rating for the units which shall be 

equal to 33% of the maximum design heat input capacity of the steam generating unit, as caleulated according to 

Appendix D of 40 CFR part 72, incorporated by reference in s. NR 484.04. 

(58) "Power distribution system" means the portion of an electricity grid owned or operated by a utility 

that is dedicated to delivering electric energy to customers. 

(59) "Power purchase commitment" means a commitment or obligation of a utility to purchase electric 

power from a facility pursuant to any of the following: 

(a) A power sales agreement. 

(b) A state regulatory authority order requiring a utility to: 

1. Enter into a power sales agreement with the facility; 

2. Purchase from the facility; or 

3. Enter into arbitration conceming the facility for the purpose of establishing terms and conditions of 

the utility's purchase of power. 
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(e) A letter of intent or similar instrument eommitting to purehase power, either aetual eleetrical output 

or generator output eapacity, from the souree at a previously offered or lower price and a power sales agreement 

applieable to the souree exeeuted within the time frame established by the terms of the letter of intent but no 

later than November 15, 1992 or, where the letter of intent does not specify a time frame, a power sales 

agreement applieable to the souree exeeuted on or before November 15, 1992. 

(d) A utility competitive bid solicitation that has resulted in the seleetion of the qualifying facility or 

independent power produetion facility as the winning bidder. 

(60) "Power sales agreement" means a legally binding agreement between a qualifying faeility, 

independent power produetion faeility or firm associated with the faeility and a regulated eleetric utility that 

establishes the terms and eonditions for the sale of power from the faeHity to the utility. 

(61) "Primary fuel or primary fuel supply" means the main fuel type, expressed in mmBtu, eonsumed by 

an affeeted unit for the applieable ealendar year. 

(62) "Qualifying eogeneration faeility" me ans a faeility which produees eleetric energy and steam or 

forms of useful energy, such as heat which is used for industrial, eommercial, heating or eooling purposes which: 

(a) The federal energy regulatory eommission determines, by rule, meets the requirements of this type of 

faeility, including requirements for minimum size, fuel use, and fuel efficiency; and 

(b) Is owned by a person not primarily engaged in the generation or sale of eleetric power, other than 

eleetric power solely from eogeneration faeHities or small power produetion faeilities. 

(63) "Qualifying facility" means a quaIifying small power produetion facility or qualifying eogeneration 

faeility. 

(65) "Qualifying power purehase eommitment" means a power purehase eommitment in effeet as of 

November 15, 1990 without regard to ehanges to that eommitment so long as: 

(a) The identity of the eleetric output purehaser, the identity of the steam purehaser and the loeation of 

the facility, remain unchanged as of the date the facility eommenees eommercial operation; and 

(b) The terms and eonditions of the power purehase eommitment are not ehanged in such a way as to 

allow the eosts of eompIianee with the acid rain program to be shifted to the purehaser. 
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(67) "Qualifying small power produetion facility" means a faeility which is an eligible solar, wind, 

waste or geothermal faeility, or a faeility which: 

(a) Produees eleetric energy solely by the use, as a primary energy souree, of biomass, waste, renewable 

resourees, geothermal resourees or any eombination of these; and 

(b) Ras a power produetion eapacity which, together with any other facilities loeated at the same site, as 

determined by the federal energy regulatory eommission, is not greater than 80 MWe. 

(68) "Reeeive" or "reeeipt of" means the date the administrator or department eomes into possession of 

information or eorrespondenee, whether sent in writing or by authorized eleetronic transmission, as indicated in 

anofficial eorrespondenee log, or by a notation made on the information or correspondenee, by the administrator 

or department in the regular eourse of business. 

(73) "Schedule of complianee" means in enforeeable sequenee of actions, measures or operations 

designed to achieve or maintain compIianee or eorreet non-eompIianee, with an applieable requirement of the 

acid rain program, including any applieable acid rain portion of an operation permit requirement. 

(74) "Seeretary of energyll means the seeretary of the United States department of energy or the 

seeretary's duly authorized representative. 

(75) "Simple eycle eombustion turbine" means a unit that is a rotary engine driven by a gas under 

pressure that is ereated by the eombustion of any fuel. This term includes eombined eycle units without auxiliary 

firing. This term excludes eombined eyele units with auxiliary firing, unIess the unit did not use the auxiliary 

firing from 1985 to 1987 and does not use auxiliary firing at any time after November 15, 1990. 

(76) "Solid waste incinerator" means a distinet operating unit of any faeility which eombusts any soIid 

waste material from eommereial or industrial estabIishments or the general public, including single and muItiple 

residenees, hotels and motels. The term does not include incinerators or other units required to have a permit 

under S. 3005 of the soIid waste disposal aet (42 USC 6925). The term solid waste incinerator does not include: 

(a) Materials reeovery faeilities, including primary or secondary smeIters which eombust waste for the 

primary purpose of reeovering metaIs. 

(b) QuaIifying small power produetion facilities or qualifying eogeneration faeilities which bum 
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homogeneous waste, such as units which burn tires or used oil, but not including refuse-derived fuel, for the 

produetion of eleetric energy or in the ease of qualifying eogeneration faeilities which burn homogeneous waste 

for the produetion of eleetric energy and steam or forms of useful energy, such as heat, which are us ed for 

industrial, eommereial, heating or eooling purposes. 

(e) Air curtain ineinerators provided that the ineinerators only burn wood wastes, yard wastes and clean 

lumber and that air curtain ineinerators eomply with opaeity limitations established by the department and the 

administrator by rule. 

(77) "Submit" or "serve" means to send or transmit a doeument, information or eorrespondenee to the 

person speeified in aeeordanee with the applieable regulation in one of the following ways: 

(a) In person. 

(b) By United States postal service eertified mail with the offieial postmark or, if service is by the 

administrator or the department, by any other mail service by the United States postal service. 

(e) By other means with an equivalent time and date mark used in the regular eourse of business to 

indicate the date of dispateh or transmission and arecord of prompt delivery. Complianee with any "submission", 

"service" or "mailing" deadline shall be determined by the date of dispateh, transmission or mailing and not the 

date of reeeipt. 

(80) "Total installed net output eapaeity" means the generator output eapaeity, excluding that portion of 

the eleetrical power aetually used at the power produetion faeHity, as installed. 

(81) "Total planned net output eapaeity" means the planned generator output eapaeity, excluding that 

portionof the eleetrical power which is designed to be used at the power produetion faeility, as speeified under 

one or more qualifying power purchase eommitments or eontemporaneous doeuments as of November 15, 1990. 

(82) "Unit" means a fossil fuel-fired eombustion device. 

(83) "Unit aeeount" means an allowanee traeking system aeeount, established by the administrator for an 

affeeted unit pursuant to 40 CFR 73.31 (a) or (b). 

(84) "Utility" means any person that sellS eleetricity. 

(85) "Utility competitive bid solieitation" me ans a public request from a regulated utility for offers to 
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the utility for meeting future generating needs. A qualifying facility or independent power production facility 

may be regarded as having been "selected" in the solieitation if the utility has named the faeility as a project 

with which the utility intends to negotiate a power sales agreement. 

(86) "Utility regulatory authority" means an authority, board, commission or other entity, limited to the 

local-, state- or federal-Ievel, whenever so speeified, responsible for overseeing the business operations of utilities 

loc~ted within its jurisdietion, including, but not limited to, utility rates and ~harges to customers. 

(87) "Utility unit" means a unit owned or operated by a utility that serves a generator that produces 

electrieity for sale or that, during 1985, served a generator that produced electrieity for sale, except as provided 

in pars. (a) and (b): 

(a) A unit that was in operation diIring 1985, but did not serve a generator that produced electrieity for 

sale during 1985; and did not commence commereial operation on or after November 15, 1990 is not a utility 

unit for purposes of the aeid rain program. 

(b) A unit that cogenerates steam and electrieity is not a utility unit for purposes of the aeid rain 

program unIess the unit is constructed for the purpose of supplying, or commences construction after November 

15, 1990 and supplies, more than one-third of its potential electrieal output capaeity and more than 25 MWe 

output to any power distribution system for sale. 

SECTION 30. NR 409.04 to 409.11 are created to read: 

NR 409.04 NEW UNITS EXEMPTION. (1) APPLICABILITY. This section applies to any new utility 

unit that serves one or more generators with totall\ameplate capaeity of 25 MWe or less and burns only fuels 

with a sulfur content of 0.05% or less by weight, as determined in accordance with sub. (4)(a). 

(2) PETITION FOR WRITTEN EXEMPTION. The designated representative of a source that includes a 

unit under sub. (1) may petition the department for a written exemption, or to renew a written exemption, for the 

unit from certain requirements of this chapter and the aeid rain program. The petition shall be submitted on a 

form approved by the department whieh includes: 

(a) Identifieation of the unit. 
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(b) The nameplate eapacity of eaeh generator served by the unit. 

(e) A list of all fuels eurrently bumed by the unit and their pereentage sulfur eontent by weight, 

deterrnined in aeeordanee with sub. (4)(a). 

(d) A list of all fuels that are expeeted to be bumed by the unit and their sulfur eontent by weight. 

(e) The special provisions in sub. (4). 

Note: These forms may be obtained from the distriet and area offiees of the department or from the Wiseonsin Department of 

Natural Resourees, Bureau of Air Management, Permit Section, P.O. Box 7921, Madison wl 53707-7921. 

(3) DEPARTMENT'S ACTION. (a) The department shall issue, for any unit meeting the requirements 

of subs. (1) and (2), a written exemption from the requirements of this ehapter and the acid rain program except 

for the requirements specified in this seetiqn, 40 CFR 72.1 to 72.6 and 40 CFR 72.10 to 72.13; provided that no 

unit may be exempt unIess the designated representative of the unit surrenders, and the administrator deduets 

from the unit's allowanees traeking system aeeount, allowanees pursuant to 40 CFR 72.7(e)(1)(i) and 40 CFR 

72.7(d)(1). 

1. The exemption shall take effeet on January 1 of the year immediately following the date on which the 

written exemption is issued as a final department action subjeet to judicial review, in aeeordanee with par. (b); 

provided that the owners and operators, and, to the extent applieable, the designated representative, shall eomply 

with the requirements of this ehapter and the acid rain program eoneeming all years for which the unit was not 

exempt, even if the requirements arise, or must be eomplied with, after the exemption take s effeet. 

2. The exemption is not a defense against any violation of the requirements of this ehapter and the acid 

rain program eoneeming years for which the unit was not exempt. 

(b) In considering and issuing or denying a written exemption under par. (a), the department shall apply 

the proeedures in s. 144.3925, Stats., by: 

1. Treating the petition as an operation perrnit applieation under s. 144.391, Stats.; 

2. Issuing and noticing to the public an analysis on the approvability of the request as specified in s. 

144.3925(2) and (3), Stats.; and 

3. Issuing a proposal to issue or deny the request under s. 144.3925(5m), Stats.; provided that no 
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provision under ch. NR 407 or s. NR 409.10 eoneerning the eontent, effeetive date or term of an acid rain 

portion of an operation permit may apply to the written exemption or proposed written exemption under this 

seetion. 

(e) A written exemption issued under this seetion shall have a term of 5 years from its effeetive date, 

exeept as provided in sub. (4)(e). 

(4) SPECIAL PROVISIONS. (a) The owners and operators of eaeh unit exempt under this seetion shall 

determine the sulfur eontent by weight of its fuel as follows: 

1. For petroleum or petroleum produets that the unit burns starting on the first day on whieh the 

exemption takes effeet until the exemption terminates, a sample of eaeh delivery of fuel shall be tested using 

ASTM methods D4057-88 and D129-91, D2622-92 or D4294-90, ineorporated by referenee in s. NR 484.10. 

2. For natural gas that the unit burns starting on the first day on which the exemption takes effeet until 

the exemption terminates, the sulfur eontent shall be assumed to be 0.05% or less by weight. 

3. For gaseous fuel, other than natural gas, that the unit burns starting on the first day on which the 

exemption takes effeet until the exemption terminates, a sample of eaeh delivery of fuel shall be tested using 

ASTM methods DlO72-90 and D1265-92, ineorporated by referenee in s. NR 484.10; provided that if the 

gaseous fuel is delivered by pipeline to the unit, a sample of the fuel shall be tested, at least onee every quarter 

in whieh the unit operates during any year for which the exemption is in effeet, using ASTM method DlO72-90. 

(b) The owners and operators of eaeh unit exempt under this seetion shall retain at the souree that 

inc1udes the unit, the reeords of the results of the tests performed under par. (a)1 and 3 and a eopy of the 

purehase agreements for the fuel under par. (a), stating the sulfur eontent of the fuel. Reeords and doeuments 

shall be retained for 5 years from the date they are ereated. 

(e) On the earlier of the date the written exemption expires, the date a unit exempt under this seetion 

burns any fuel with a sulfur eontent in exeess of 0.05% by weight, as determined in aeeordanee with par. (a), or 

24 months prior to the date the unit first serves one or more generators with total nameplate eapaeity in exeess 

of 25 MWe, the unit shall no longer be exempt under this seetion and shall be subjeet to all requirements of this 

ehapter and the acid rain program, exeept that: 
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1. Notwithstanding s. NR 409.08(1)(b) and (e), the designated representative of the souree that includes 

the unit shall submit a eomplete request for arevision to its operation permit to the department on the later of 

January 1, 1998 or the date the unit is no longer exempt Under this seetion. If no operation permit has been 

issued to the souree, the souree shall amend the application for an operation permit for that souree. 

2. For purposes of applying monitoring requirements under 40 CFR part 75, the unit shall be treated as 

a new unit that eommeneed eommercial operation on the date the unit no longer meets the requirements of sub. 

(1). 

NR 409.05 RETIRED UNITS EXEMPTION. (1) APPLICABILITY. This seetion applies to any affeeted 

unit that is retired prior to the issuanee, inCluding renewal, of an acid rain portion of an operation permit for the 

unit as a final department action. 

(2) PETITION FOR WRITTEN EXEMPTION. (a) The designated representative of a souree that 

ineludes a unit under sub. (1) may petition the department for a written exemption, or to renew a written 

exemption, for the unit from eertain requirements of the acid rain program. 

(b) A petition under this seetion shall be submitted on or before: 

1. The deadline for submitting an acid rain portion of an operation permit applieation for phase II in s. 

NR 409.08. 

2. If the unit has a phase II acid rain portion in its operation permit, the deadline for renewal of the 

permit. 

(e) The petition under this seetion shall be submitted on a form approved by the department and shall 

inelude all of the following: 

1. Identifieation of the unit. 

2. The applieable deadline under par. (b). 

3. The aetual or expeeted date of retirement of the unit. 

4. The following statement: "I eertify that this unit ['is' or 'will be', as applieable] permanently retired 

on the date specified in this petition and will not emit any sulfur dioxide or nitrogen oxides after such date." 

30 



5. A deseription of any actions that have been or will be taken and provide the basis for the eertifieation 

in subd. 4. 

6. The special provisions in sub. (4). 

(3) DEPARTMENT'S ACTION. (a) The department shall issue, for any unit meeting the requirements 

of subs. (1) and (2), a written exemption from the requirements of this ehapter and 40 CFR part 72 exeept for 

the requirements specified in this seetion and 40 CFR 72.1 to 72.6, 72.8 and 72.10 to 72.13. 

1. The exemption shall take effeet on January 1 of the year following the date on which the written 

exemption is issued as a final department action subjeet to judicial review, in aeeordanee with par. (b); provided 

that the owners and operators, and, to the extent applieable, the designated representative, shall eomply with the 

requirements of this ehapter and 40 CFR part 72 eoneeming all years for which the unit was not exempt, even if 

the requirements arise or must be eomplied with- after the exemption takes effeet. 

2. The exemption is not a defense against any violation of the requirements of this ehapter and the acid 

rain program eoneerning years for which the unit was not exempt. 

(b) In considering and issuing or denying a written exemption under par. (a), the department shall apply 

the proeedures in s. 144.3925, Stats., by: 

1. Treating the petition as an operation permit appIication under s. 144.391, Stats.; 

2. Issuing an analysis and prelirninary determination on the approvabiIity of the request for the 

exemption under s. 144.3925(3), Stats.; and 

. 3. Issuing a proposal to issue or deny the exemption request that is treated as a proposed permit under s. 

144.3925(5m), Stats. 

(e) A written exemption issued under this seetion shall have a term of 5 years, exeept as provided in 

sub. (4)(e). 

(4) SPECIAL PROVISIONS. (a) A unit exempt under this seetion may not emit any sulfur dioxide and 

nitrogen oxides starting on the date it is exempt. 

(b) The owners and operators of a unit exempt under this seetion shall eomply with monitoring 

requirements in aeeordanee with 40 CFR part 75 and shall be alloeated allowanees in aeeordanee with 40 CFR 
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part 73. 

(e) A unit exempt under this seetion may not re sume operation unIess the designated representative of 

the souree, that includes the unit, submits an acid rain portion of an operation permit applieation for the unit, to 

the department, not less than 24 months prior to the later of January 1, 2000, or the date the unit is to resume 

operation. The unit may no longer be exempt under this seetion and shall be subjeet to all requirements of this 

ehapter and 40 CFR part 72 on the earlier of: 

1. The date the written exemption expires. 

2. The date an acid rain portion of an operation permit applieation is submitted or is required to be 

submitted under this ehapter. 

NR 409.06 STANDARD REQUIREMENTS. (1) PERMIT REQUIREMENTS. (a) The designated 

representative of eaeh affeeted souree and eaeh affeeted unit at the souree shall: 

1. Exeept for a phase I acid rain permit to be issued by EPA, submit a eomplete acid rain portion of an 

operation permit applieation under this ehapter in aeeordanee with the deadlines specified in s. NR 409.08(1); 

2. Submit in a timely manner any supplemental information that the department determines is neeessary . 

in order to review an applieation for the acid rain portion of an operation permit and issue or deny an acid rain 

portion of an operation permit. 

(b) The owners and operators of eaeh affeeted souree and eaeh affeeted unit at the souree shall: 

1. Operate the unit in eomplianee with a eomplete acid rain portion of an operation permit applieation or 

a superseding acid rain portion of an operation permit issued by the department; and 

2. Have an acid rain portion of an operation permit. 

(2) MONITORING REQUIREMENTS. (a) The owners and operators and, to the extent applieable, 

designated representative of eaeh affeeted souree and eaeh affeeted unit at the souree shall eomply with the 

monitoring requirements as provided in 40 CFR part 75 and s. 407 of the aet (42 USC 7651f) and regulations 

implementing s. 407 of the aet. 

(b) The emissions measurements reeorded and reported in aeeordanee with 40 CFR part 75 and s. 407 
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of the aet (42 USC 7651i) and regulations implementing s. 407 of the aet shall be us ed to determine eomplianee 

by the unit with the acid rain emissions limitations and emissions reduetion requirements for sulfur dioxide and 

nitrogen oxides under the acid rain program. 

(e) The requirements of 40 CFR part 75 and regulations implementing s. 407 of the aet (42 USC 7651i) 

do not affeet the responsibility of the owners and operators to monitor emissions of other pollutants or other 

emissions eharaeteristics at the unit under other applicable requirements of the aet and other provisions of the 

operation permit for the souree. 

Note: Nitrogen oxides regulations have not yet been promulgated by EPA, pursuant to s. 407 of the act (42 USC 7651f). Nitrogen 

oxides requirements will be added to this chapter at a later date. 

(3) SULFUR DIOXIDE REQillREMENTS. (a) The owners and operators of eaeh affeeted souree and 

eaeh affeeted unit at the souree shall: 

1. Hold allowanees, as of the allowanee transfer deadline, in the unit's eomplianee subaeeount, after 

deduetions under 40 CFR 73.34(e), not less than the total annual emissions of sulfur dioxide for the previous 

ealendar year from the unit; and 

2. Comply with the applieable acid rain emissions limitation for sulfur dioxide. 

(b) Eaeh ton of sulfur dioxide emitted in exeess of the acid rain emissions limitations for sulfur dioxide 

shall eonstitute a separate violation. 

(e) An affeeted unit is subjeet to the requirements under par. (a) as follows: 

1. Starting January 1,2000, an affeeted unit under s. NR 409.01 (l)(a)2; or 

2. Starting on the later of January 1, 2000 or the deadline for monitor eertification under 40 CFR part 

75, an affeeted unit under s. NR 409.01 (1)(a)3. 

(d) Allowanees shall beheld in, dedueted from or transferred among allowanee traeking system aeeounts 

in aeeordanee with the acid rain program. 

(e) An allowanee may not be dedueted, in order to eomply with the requirements under par. (a)l, prior 

to the ealendar year for whieh the allowanee was alloeated. 

(i) An allowanee alloeated by the administrator under the acid rain program is a limited authorization to 
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emit sulfur dioxide in aeeordanee with the acid rain program. No provision of the acid rain program, the acid 

rain portion of an operation permit appIieation, the acid rain portion of an operation permit or the written 

exemption under ss. NR 409.04 and 409.05 and no provision of law may be eonstrued to limit the authority of 

the United States to terminate or Iimit the authorization. 

(g) An allowanee alloeated by the administrator under the acid rain program does not eonstitute a 

property right. 

Note: A new subsection (NR 409.06(4), nitrogen oxides requirements), will be ereated when nitrogen oxide regulations are 

promulgated by EPA, pursuant to s. 407 of the aet (42 USC 7651t). Under this subseetion, the owners and operators of the souree and eaeh 

affeeted unit at the souree will have to eomply with the applicable aeid rain emissions limitation for nitrogen oxides. 

(5) EXCESS EMISSIONS REQUlREMENTS. (a) The designated representative of an affeeted unit .that 

has exeess emissions in any ealendar year shall ~ubmit a proposed offset plan to the administrator, as required 

under 40 CFR part 77, and submita eopy to the department. 

(b) The owners and operators of an affeeted unit that has exeess emissions in any ealendar year shall: 

1. Pay to the administrator without demand the penalty required, and pay to the administrator upon 

demand the interest on that penalty, as required by 40 CFR part 77; and 

2. Comply with the terms of an approved offset plan, as required by 40 CFR part 77. 

(6) RECORDKEEPING AND REPORTING REQUlREMENTS. (a) UnIess otherwise provided, the 

owners and operators of the souree and eaeh affeeted unit at the souree shall keep on site at the souree eaeh of 

the following doeuments for a period of 5 years from the date the doeument is ereated. This period may be 

extended for eause, at any time prior to the end of 5 years, in writing by the administrator or department. 

1. The eertifieate of representation for the designated representative for the souree and eaeh affeeted unit 

at the souree and all doeuments that demonstrate the truth of the statements in the eertifieate of representation, in 

aeeordanee with 40 CFR 72.24; provided that the eertifieate and doeuments shall be retained on site at the souree 

beyond the 5-year period until the documents are superseded beeause of the submission of a new eertifieate of 

representation changing the designated representative. 

2. All emissions monitoring information, in aeeordanee with 40 CFR part 75. 

3. Copies of all reports, eompIianee eertifieations, and other submissions and all reeords made or 
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required under the acid rain program. 

4. Copies of all doeuments used to eomplete an acid rain portion of an operatian permit applieation and 

any other. submission under the acid rain program or to demonstrate compIianee with the requirements of this 

ehapter and the acid rain program. 

(b) The designated representative of an affeeted souree and eaeh affeeted unit at the souree shall submit 

the reports and compIianee eertifications required under the acid rain program, including those under s. NR 

409.13 and 40 CFR part 75. 

(7) LIABILITY. (a) Any person who knowingly violates any requirement or prohibition of the acid rain 

program, a eomplete acid rain portian of an operation permit applieation, an acid rain portian of an operation 

permit or a written exemption under s. NR 409.04 or 409.05, shall be subjeet to enforeement by the department 

pursuant to ch. NR 494 and ss. 144.423 and 144.426, Stats. 

(b) Any person who knowingly makes a false, material statement in any reeord, submission or report 

under the acid rain program shall be subjeet to criminal enforeement by the department pursuant to ch. NR 494 

and ss. 144.423 and 144.426, Stats. 

(e) No permit revision may exeuse any violatian of the requirements of this ehapter and the acid rain 

program that oeeurs prior to the date that the revision takes effeet. 

(d) Eaeh affeeted souree and eaeh affeeted unit shall meet the requirements of this ehapter and the acid 

rain program. 

(e) Any provision of the acid rain program that appIies to an affeeted souree, including a provision 

applieable to the designated representative of an affeeted souree, shall also apply to the owners and operators of 

the souree and of the affeeted units at the souree .. 

(f) Any provision of the acid rain program that appIies to an affeeted unit, including a provision 

applieable to the designated representative of an affeeted unit, shall also apply to the owners and operators of the 

unit. Except as provided under s. NR 409.09(2), s. 407 of the aet (42 USC 7651f) and regulations implementing 

s. 407 of the aet, and except with regard to the requirements applieable to units with a common staek under 40 

CFR part 75, including 40 CFR 75.16, 75.17 and 75.18, the owners and operators and the designated 
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representative of one affeeted unit are not Iiable for any violation by any other affeeted unit of which they are 

not owners or operators or the designated representative and that is loeated at a souree of which they are not 

owners or operators or the designated representativeo 

(g) Eaeh violation of a provision of this ehapter and 40 CFR parts 72, 73, 75, 77 and 78 and regulations 

implementing ss. 407 and 410 of the aet (42 USC 765lf and 7651i) by an affeeted souree or affeeted unit, or by 

an owner or operator or designated representative of the souree or unit, shall be a separate violation. 

(8) EFFECT ON OTHER AUTHORITIES. No provision of the acid rain program, an acid rain portion 

of an operation permit applieation, an aeid rain portion of an operation permit or a written exemption under S. 

NR 409.04 or 409.05 may be eonstrued as: 

(a) Exeept as expressly provided in title IV of the aet (42 USC 7651 to 76510), exempting or excluding 

the owners and operators and, to the extent appiieable, the designated representative of an affeeted souree or 

affeeted unit from eompIianee with any other provision of the aet, including the provisions of title I of the aet 

relating to applieable national ambient air quality standards or state implementation plans; 

(b) Limiting the number of allowanees a unit ean hold; provided, that the number of allowanees held by 

the unit may not affeet the souree's obligation to eomply with any other provisions of the aet; 

(c) Requiring a ehange of any kind in any state law regulating eleetric utility rates and eharges, affeeting 

any state law regarding the state regulation, or limiting the state regulation, including any prudenee review 

requirements under state law; 

(d) Modifying the federal power aet or affeeting the authority of the federal energy regulatory 

eommission under the federal power aet; or 

(e) Interfering with or impairing any program for competitive bidding for power supply in a state in 

which the program is established. 

NR 409.07 DESIGNATED REPRESENTATlVE. (1) SUBMISSIONS. (a) The designated representative 

shall submit a eertificate of representation, and any superseding eertificate of representation, to the administrator 

in aeeordanee with subpart B of 40 CFR part 72 and, eoneurrently, shall submit a eopy to the department. 
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(b) Bach submission under the acid rain program shall be submitted, signed and eertified by the 

designated representative for all sourees on behalf of whieh the submission is made. 

(e) In eaeh submission under the acid rain program, the designated representative shall eertify, by his or 

her signature: 

1. The following statement, whieh shall be included verbatim in the submission: "1 am authorized to 

make this submission on behalf of the owners and operators of the affeeted souree or affeeted units for whieh the 

submission is made." 

2. The following statement, whieh shall be ineluded verbatim in the submission: III eertify under penalty 

of law that I have personally examined, and am familiar with, the statements and information submitted in this 

doeument and all its attaehments. Based on my inquiry of those individuals with primary responsibility for 

obtaining the information, I eertify that the statements and information are to the best of my knowledge and 

belief true, aeeurate, and eomplete. I am aware that there are signifieant penalties for submitting faIse statements 

and information or omitting required statements and information, including the possibility of fine or 

imprisonment. II 

(d) The department shall accept or aet on a submission made on behalf of owners or operators of an 

affeeted souree and an affeeted unit only if the submission has been made, signed and eertified in aeeordanee 

with pars. (b) and (e). 

(e) The designated representative of a souree shall serve notiee on eaeh owner and operator of the 

souree and of an affeeted unit at the souree: 

1. By the date of submission, of any acid rain program submissions by the designated representative; 

2. Within 10 business days of reeeipt of a determination, of any written determination by the 

administrator or the department; and 

3. Provided that the submission or determination eovers the souree or the unit. 

(f) The designated representative of a souree shall provide eaeh owner and operator of an affeeted unit 

at the souree a eopy of any submission or determination under par. (e), unIess the owner or operator expressly 

waives the right to reeeive a eopy. 

37 



(2) OBJECTIONS. (a) Except as provided in 40 CFR 72.23, no objeetion or other communication 

submitted to the administrator or the department eoneerning the authorization, or any submission, action or 

inaetion, of the designated representative shall affeet any submission, action or inaetion of the designated 

representative, or the finaIity of any decision by the department, under the acid rain program. In the event of a 

communication, the department is not required to stay any submission or the effeet of any action or inaetion 

under the acid rain program. 

(b) The department may not adjudieate any private legal dispute eoneerning the authorization or any 

submission, action or inaetion of any designated representative, including private legal disputes eoneerning the 

proceeds of allowanee transfers. 

NR 409.08 APPLlCATION FOR THE 'ACID RAlN PORTION OF AN OPERATION PERMIT. (1) 

REQUIREMENT TO APPLY. (a) Duty to apply. The designated representative of any souree with an affeeted 

unit shall submit a eomplete acid rain portian of an operation permit applicatian by the appIieable deadIine in 

pars. (b) and (e), and the owners and operators of the souree and any affeeted unit at the souree may not operate 

the souree or unit without a permit or permit applicatian meeting the requirements of sub. (3) that states its acid 

rain program requirements. 

Note: Application forms may be obtained from the district and area offiees of the department or from the Wisconsin Department 

of Natural Resources, Bureau of Air Management, Permit Section, P.O. Box 7921, Madison WI 53707·7921. 

(b) DeadIines. 1. For any souree with an existing unit deseribed under s. NR 409.01(1)(a)2, the 

designated representative shall submit a eomplete acid rain portian of an operatian permit applicatian governing 

the unit to the department on or before January 1, 1996. 

2. For any souree with a new unit described under s. NR 409.01(1)(a)3 a, the designated representative 

shall submit a eomplete acid rain portian of an operation permit applicatian governing the unit to the department 

at least 24 months before the later of January 1, 2000 or the date on whieh the unit eommenees operatian. 

3. For any souree with a unit deseribed under s. NR 409.01(1)(a)3 b, the designated representative shall 

submit a eomplete acid rain portian of an operation permit applicatian governing the unit to the department at 
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least 24 months before the later of January 1, 2000 or the date on whieh the unit begins to serve a generator with 

a nameplate eapacity greater than 25 MWe. 

4. For any souree with a unit deseribed under s. NR 409.01(1)(a)3 e, the designated representative shall 

submit a eomplete acid rain portion of an operation permit applieation governing the unit to the department at 

least 24 months before the later of January 1, 2000 or the date on which the auxiliary firing eommenees 

operation. 

5. For any souree with a unit deseribed under s. NR 409.01(1)(a)3 d, the designated representative shall 

submit a eomplete acid rain portion of an operation permit application governing the unit to the department 

before the later of January 1, 1998 or Mareh 1 of the year following the 3 ealendar year periods in which the 

unit sold to a utility power distribution system an annual average of more than one-third of its potential eleetrical 

output eapacity and more than 219,000 MWe-hrs aetual eleetric output, on a gross basis. 

6. For any souree with a unit deseribed under s. NR 409.01(1)(a)3 e, the designated representative shall 

submit a eomplete acid rain portion of an operation permit application governing the unit to the department 

before the later of January 1, 1998 or Mareh 1 of the year following the ealendar year in which the faeility fails 

to meet the definition of qualifying facility. 

7. For any souree with a unit deseribed under s. NR 409.01(1)(a)3 f, the designated representative shall 

submit a eomplete acid rain' portion of an operation permit applieation governing the unit to the departrnent 

before the later of January 1, 1998 or Mareh 1 of the year following the ealendar year in which the faeility fails 

to meet the definition of an independent power produetion faeility. 

8. For any souree with a unit deseribed under s. NR 409.01(1)(a)3 g, the designated representative shall 

submit a eomplete acid rain portion of an operation permit applieation governing the unit to the department 

before the later of January 1, 1998 or Mareh 1 of the year following the 3 ealendar year periods in which the 

incinerator eonsumed 20% or more fossi! fuel, on a Btu basis. 

(e) Duty to reapply. The designated representative shall submit a eomplete acid rain portion of an 

operation permit applieation for eaeh souree with an affeeted unit at least 12 months, but not more than 18 

months, before the permit expires. 
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(d) Number of eopies. The original and 3 eopies of all permit appHeations shall be submitted to the 

department. 

Note: Application forms may be obtained from the district and area offiees of the department or from the Wisconsin Department 

of Natural Resources, Bureau of Air Management, Permit Section, P.O. Box 7921, Madison WI 53707-7921. 

(2) INFORMATION REQUIREMENTS FOR THE ACID RAIN PORTIaN OF OPERATION PERMIT 

APPLlCATIONS. A eomplete acid rain portiort of an operation permit appHeation shall be submitted on a form 

approved by the department and shall include the following elements: 

(a) Identifieation of the affeeted souree for which the acid rain portion of the permit appHeation is 

submitted; 

(b) Identifleation of eaeh affeeted· unit at the souree for which the acid rain portion of the permit 

appHeation is submitted; 

(e) A eomplete eompHanee plan for eaeh unit, in aeeordanee with s. NR 409.09; 

(d) The standard requirements under s. NR 409.06; and 

(e) If the unit is a new unit, the date that the unit has eommeneed or shall eommenee operation and the 

deadHne for monitor eertification under 40 CFR part 75. 

(3) PERMIT APPLlCATION SHIELD AND BINDING EFFECT OF PERMIT APPLlCATION. (a)1. 

Onee a designated representative submits a timelyand eomplete acid rain portion of an operation permit 

appHeation, the owners and operators of the affeeted souree and the affeeted units covered by the permit 

appHeation shall be deemed in compHanee with the requirement to have an acid rain portion of an operation 

permit under ss. NR 409.06(1)(b) and 409.08(1)(a). 

2. After an appHeation for an operation permit has been initially deemed eomplete, the department may 

require additional information, including other information than that requested on the appHeation forms, as 

needed to process the appHeation. The department shall specify, in writing, a reasonable time period, of not less 

than 30 days, for the applicant to submit the requested information. The applicant may request and the 

department may grant a reasonable extension of the time period to submit the requested information. If the 

applicant does not supply the information requested by the date specified, the authorization for an existing souree 
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to operate under s. 144.3925(7), Stats., no longer applies to the souree. 

(b) Prior to the date on which an acid rain portion of a pennit is issued or denied as a final departrnent 

action subjeet to judicial review, an affeeted unit governed by and operated in aeeordanee with the tenns and 

requirements of a timelyand eomplete acid rain portion of an operation pennit application shall be deemed to be 

operating in compiianee with the acid rain program. 

(e) A eomplete acid rain portion of an operation permit application shall be binding on the owners and 

operators and the designated representative of the affeeted souree and the affeeted units covered by the pennit 

application and shall be enforeeable as an acid rain portion of an operation pennit from the date of submission of 

the pennit application until the issuanee or denial of the permit as a final department action subjeet to judicial 

review. 

(4) RELATIONSHIP TO CH. NR 407 OPERATION PERMIT PROGRAM. (a) The department shall 

aet in aeeordanee with this ehapter and ehs. NR 406 and 407 for the purpose of ineorporating acid rain program 

requirements into eaeh affeeted sourees's operation permit or for issuing written exemptions under ss. NR 409.04 

and 409.05. To the extent that any requirements of this ehapter are ineonsistent with the requirements of ch. NR 

406 or 407, this ehapter shall take preeedenee and shall govern the issuanee, denial, revision, reopening, renewal 

and appeal of the acid rain portion of an operation permit. For purposes of applying this subseetion, the 

provisions of this ehapter and of ehs. NR 406 and 407 applicable to acid rain portions of operation permit 

applications and acid rain portions of operation permits shall also apply to petitions for exemption and proposed 

and final written exemptions respeetively for new onetired units to the extent eonsistent with ss. NR 409.04 and 

409.05. 

NR 409.09 ACID RAIN COMPLIANCE PLAN AND COMPLIANCE OPTIONS. (1) GENERAL. (a) 

Acid rain portion of an operation permit applieation. For eaeh affected unit included in the acid rain portion of 

an operation pennit appIieation, a eomplete compiianee plan shall include, for sulfur dioxide emissions, a 

eertification that, as of the allowanee transfer deadIine, the designated representative shall hold allowanees in the 

unit's compiianee subaeeount, after deductions under 40 CFR 73.34(e), not less than the total annual emissions 
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of sulfur dioxide from the unit. The eomplianee plan may also specify, in aeeordanee with this seetion, one or 

more of the acid rain eompIianee options. 

Note: Nitrogen oxides regulations have not yet been promulgated by EPA, pursuant to s. 407 of the act (42 USC 7651t). Nitrogen 

oxides regulations will require, for nitrogen oxides emissions, a compiianee plan which includes a eertification that the unit shall eomply with 

the applicable Iimitation established by regulations implementing s. 407 of the aet or which specifies one or more acid rain compiianee 

options, in accordance with s. 407 of the aet and regulations implementing s. 407. 

(b) Multi-unit eompIianee plan option. The eompIianee plan may inelude a muIti-unit eompIianee option 

under sub. (2) or, for nitrogen oxides, under s. 407 of the aet (42 USC 7651f) or regulations implementing s. 

407. 

Note: Nitrogen oxides regulations have not yet been promulgated by EPA, pursuant to s. 407 of the act (42 USC 7651t). 

1. A plan for a eompIianee option that ineludes units at more than one affeeted souree shall be eomplete 

only if: 

a. The plan is signed and eertified by the designated representative for eaeh souree with an affeeted unit 

govemed by the plan; and 

b. A eomplete permit appIieation is submitted eovering eaeh unit govemed by the plan. 

2. The department's approval of a plan under subd. 1 that ineludes units in more than one state shall be 

final only after every pennitting authority with jurisdietion over any unit has approved the plan with the same 

modifieations or eonditions, if any. 

(e) Conditional approval. In the eompIianee plan, the designated representative of an affeeted unit may 

propose, in aeeordanee with this seetion, any acid rain eompIianee option for eonditional approval; provided that 

an acid rain eompIianee option under s. 407 of the aet (42 USC 7651f) may be eonditionally proposed only to 

the extent provided in regulations implementing s. 407 of the aet. 

Note: Nitrogen oxides regulations have not yet been promulgated by EPA, pursuant to s. 407 of the act (42 USC 7651t). 

1. To aetivate a eonditionally-approved acid rain eompIianee option, the designated representative shall 

notify the department in writing that the eonditionally-approved eomplianee option shall aetually be pursued 

beginning January 1 of a specified year. Notifieation shall be subjeet to the Iimitations on aetivation under sub. 

(2) and regulations implementing s. 407 of the aet (42 USC 7651f). If the eonditionally-approved eompIianee 
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option includes a plan deseribed in par. (b)l, the designated representative of eaeh souree governed by the plan 

shall sign and eertify the notifieation. 

2. The notification under subd. 1 shall specify the first ealendar year and the last ealendar year for 

which the eonditionally-approved acid rain compIianee option is to be activated. A eonditionally-approved 

compIianee option shall be activated, if at all, before the date of any enforeeable milestone appIieable to the 

compIianee option. The date of aetivation of the compIianee option is not a defense against failure to meet the 

requirements applieable to that compIianee option during eaeh ealendar year for which the eompIianee option is 

activated. 

3. Upon submission of a notifieation meeting the requirements of subds. 1 and 2, the 

eonditionally-approved acid rain eompIianee option beeomes binding on the owners and operators and the 

designated representative of any unit governed by the eonditionally-approved compIianee option. 

4. A notification meeting the requirements of subds.1 and 2 shall be treated as an administrative pennit 

revision under s. NR 409.12(4)(a)1. 

(d) Tennination of compIianee option. 1. The designated representative for a unit may tenninate an acid 

rain compIianee option by notifying the department in writing that an approved compIianee option shall be 

tenninated beginning January 1 of a specified year. Notification shall be subject to the limitations on tennination 

under sub. (2) and regulations implementing s. 407 of the aet (42 USC 7651f). If the compIianee option includes 

a plan described in par. (b)1, the designated representative for each souree governed by the plan shall sign and 

eertify the notification. 

2. The notification under subd. 1 shall specify the ealendar year for which the tennination shall take 

effeet. 

3. Upon submission of a notification meeting the requirements of subds. 1 and 2, the tennination 

beeomes binding on the owners and operators and the designated representative of any unit governed by the acid 

rain eompIianee option to be tenninated. 

4. A notification meeting the requirements of subds. 1 and 2 shall be treated as an administrative pennit 

revision under s. NR 409.12(4)(a)6. 
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Note: Nitrogen oxides regulalions have not yet been promulgated by EPA, pursuant to s. 407 of the aet (42 USC 7651f). 

(2) REPOWERING EXTENSIONS. (a) Applieability. 1. This seetion shaIl apply to the designated 

representative of: 

a. Any existing affeeted unit that is a eoal-fired unit and has a 1985 aetual S02 emissions rate equal to 

or greater than 1.2 Ibs/mmBtu; 

b. Any new unit that is a replaeement unit, as provided in par. (b)2, for a unit meeting the requirements 

of subpar. a; or 

e. Any oil or gas-fired unit that has been awarded elean eoal teehnology demonstration funding as of 

January 1, 1991 by the seeretary of energy. 

2. A repowering extension does not exempt the owner or operator for any unit govemed by the 

repowering plan from the requirement to eomply with the unit's acid rain emissions limitations for sulfur 

dioxide. 

(b) Repowering extension plan. The designated representative of any unit meeting the requirements of 

par. (a)1 a may inelude in the unit's acid rain portion of an operation permit applieation a repowering extension 

plan that ineludes a demonstration that: 

1. The unit shall be repowered with a qualifying repowering teehnology in order to eomply with the 

emissions limitations for sulfur dioxide; or 

2. The unit shall be replaeed by a new utility unit that has the same designated representative and that is 

loeated at a different site using a qualified repowering teehnology and the existing unit shall be permanently 

retired from service on or before the date on which the new utility unit eommenees eommercial operation. 

(e) Submittal dates. In order to apply for a repowering extension, the designated representative of a unit 

under par. (a) shall: 

1. Submit to the department, by January 1, 1996, a eomplete repowering extension plan; 

2. Submit to the administrator before June 1, 1997, a eomplete petition for approval of repowering 

teehnology in aeeordanee with 40 CFR 72.44( d) and submit a eopy to the department; and 

3. If the repowering extension plan is submitted for eonditional approval, submit to the department by 
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December 31, 1997, a notification to activate the plan in accordance with sub. (l)(c). 

(d) Contents of repowering extension plan. A complete repowering extension plan shall be sent to the 

department and include the following elements: 

1. Identification of the existing unit govemed by the plan. 

2. The unit's federally-approved state implementation plan sulfur dioxide emissions limitation. 

3. The unit's 1995 actual S02 emissions rate or best estimate of the actual emissions rate; provided that 

the actual emissions rate is submitted to the department by January 30, 1996. 

4. A schedule for construction, installation and commencement of operation of the repowering 

technology approved or submitted for approval to the administrator under 40 CFR 72.44(d) with dates for the 

following milestones: 

a. Completion of design engineering; 

b. Fora plan under par. (b)1, removal of the existing unit from operation to install the qualified 

repowering technology; 

c. Commencement of construction; 

d. Completion of construction; 

e. Startup testing; 

f. For a plan under par. (b)2, shutdown of the existing unit; and 

g. Commencement of commercial operation of the repowering technology. 

5. For a plan under par. (b)2: 

a. Identification of the new unit. A new unit may not be included in more than one repowering 

extension plan. 

b. Certification that the new unit shall replace the existing unit. 

c. Certification that the new unit has the same designated representative as the existing unit. 

d. Certification that the existing unit shall be permanently retired from service on or before the date the 

new unit commeIlces commercial operation. 

6. The special provisions of par. (g). 
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(e) Department's action on repowering extension plan. 1. The department may not approve a repowering 

extension plan until the administrator makes a conditional deterrnination that the technology is a quaHfied 

repowering technology, unIess the department approves the plan subject to the conditional deterrnination of the 

administrator. 

2. a. Upon a conditional deterrnination by the administrator that the technology to be used in the 

repowering extension plan is a quaHfied repowering technology and a deterrnination by the department that the 

plan meets the requirements, the department shall issue the acid rain portion of the operation perrnit, including 

the approved repowering extension plan and a schedule of compHance with enforceable milestones for 

construction, installation and commencement of operation of the repowering technology and other requirements 

necessary to ensure that emission reductiort requirements under this section are met. 

b. Except as otherwise provided in par: (f), the repowering extension shall be in effeet starting January 

1,2000 and ending on the day before the date specified in the acid rain portion of an operation perrnit, on which 

the existing unit shall be removed from operation, to install the qualifying repowering technology, or shall be 

perrnanently removed from service for replacement by a new unit with the technology; provided that the 

repowering extension shall end no later than December 31, 2003. 

c. The portion of the operation perrnit specifying the repowering extension and other requirements under 

subpar. a shall be subject to the administrator's final deterrnination, under 40 CFR n.44(d)(4), that the 

technology to be used in the repowering extension plan is a quaHfying repowering technology. 

3. Allowances shall be allocated in accordance with 40 CFR n.44(f)(3) and (g). 

(f) Failed repowering projeets. 1. If, at any time before the end of the repowering extension under par. 

(e)2 b, the designated representative of a unit govemed by an approved repowering extension plan submits the 

notification under s. NR 409.13(2)(d) that the owners and operators have decided to terrninate efforts to properly 

design, construct and test the repowering technology specified in the plan before completion of construction or 

startup testing, the designated representative may submit to the department a proposed permit revision 

demonstrating that the efforts were in good faith. If the demonstration is to the satisfaction of the administrator, 

the unit may not be deemed in violation of the act because of a terrnination and the department shall revise the 
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operation pennit in aeeordanee with subd. 2. 

2. Regardless of whether notifieation under subd. 1 is given, the repowering extension shall end 

beginning on the earlier of the date of the notification Of the date by whieh the designated representative was 

required to give the notification under s. NR 409.13(2)(d). 

3. The designated representative of a unit governed by an approved repowering extension plan may 

submit to the department a proposed signifieant permit revision demonstrating that the repowering teehnology 

specified in the plan was properly eonstrueted and tested on the unit but was unable to achieve the emissions 

reduetion limitations specified in the plan and that it is eeonomieally or teehnologieally infeasible to modify the 

teehnology to achieve the limits. In order to be properly eonstrueted and tested, the repowering teehnology shall 

be eonstrueted at least to the extent necessMy for direet testing of multiple eombustion emissions, ineluding 

sulfur dioxide and nitrogen oxides, from the unit while operating the teehnology at nameplate eapacity. If the 

demonstration is to the satisfaetion of the administrator: 

a. The unit may not be deemed in violation of the aet beeause of the failure to achieve the emissions 

reduetion limitations; 

b. The department shall revise the acid rain portion of the operation permit in aeeordanee with subpars. 

e and d; 

e. The existing unit may be retrofitted or repowered with another elean eoal or other available eontrol 

teehnology; and 

d. The repowering extension shall eontinue in effeet until the earlier of the date the existing unit 

eommenees eommercial operation with the eontrol teehnology or Deeember 31, 2003. 

(g) Special provisions. 1. a. Sulfur dioxide allowanees alloeated during the repowering extension under 

pars. (e) 3 and (1) to a unit governed by an approved repowering extension plan may not be transferred to any . 

allowanee traeking system aeeount other than the unit aeeounts of other units at the same souree as that unit. 

b. Any existing unit governed by an approved repowering extension plan shall be subjeet to the acid rain 

emissions limitations for nitrogen oxides in aeeordanee with s. 407 of the aet (42 USC 76511) and regulations 

implementing s. 407 of the aet beginning on the date that the unit is removed from operation to install the 
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repowering technology or is permanently removed from service. 

Note: Nitrogen oxides regulations have not yet been promulgated by EPA, pursuant to s. 407 of the act (42 USC 7651f). 

c. No existing unit govemed by an approved repowering extension plan shall be eligible for a waiver 

under s. 111(j) of the act (42 USC 7411(j)). 

d. No new unit govemed by an approved repowering extension plan shall receive an exemption from the 

requirements imposed under s. 111 of the act (42 USC 7411). 

2. Each unit govemed by an approved repowering extension plan shall comply with the special reporting 

requirements of s. NR 409.13(2). 

3. a. The owners and operators of a unit govemed by an approved repowering plan shall be liable for 

any violation of the plan or this section at -that or any other unit govemed by the plan. 

b. The units govemed by the plan under par. (b) 2 shall continue to have a common designated 

representative unti! the existing unit is permanently retired under the plan. 

4. Except as provided in par. (f), a repowering extension plan may not be terminated after December 31, 

1999. 

NR 409.10 ACID RAIN PORTION OF AN OPERATION PERMIT. (1) CONTENTS. (a) Each acid 

rain portion of an operation permit, inc1uding any draft or proposed acid rain portion of an operation permit, 

shall contain the following elements: 

1. All elements required for a complete acid rain portion of an operation permit application under s. NR 

409.08(2), as approved or adjusted by the department; 

2. The appIicable acid rain emissions limitation for sulfur dioxide; and 

3. The applicable acid rain emissions limitation for nitrogen oxides. 

(b) Each acid rain portion of an operation permit is deemed to incorporate the definitions of terms under 

s. NR 409.02, chs. NR 400, 406 and 407, and the definitions in title IV of the act (42 USC 7651 to 76510). 

(2) PERMIT SHIELD. Each affected unit operated in accordance with the acid rain portion of an 

operation permit that govems the unit and that was issued in compIianee with title IV of the act (42 USC 7651 
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to 76510), as provided in this chapter, 40 CFR parts 72, 73, 75, 77 and 78 and the regulations implementing s. 

407 of the act (42 USC 7651f), shall be deemed to be operating in compIianee with the acid rain program, 

except as provided in s. NR 409.06(7)(f). 

Note: Nitrogen oxides regulalions have not yet been promulgated by EPA, pursuant to s. 407 of the act (42 USC 7651f). 

NR 409.11 ACID RAlN PORTIaN OF AN OPERATION PERMIT ISSUANCE PROCEDURES. (1) 

GENERAL. The department shall issue or deny all acid rain portions of title V permits in accordance with s. 

144.3925, Stats. and s. NR 409.10. 

Note: These regulations are intended to follow the requirements in 40 CFR 72.72 regarding state permit prograrn approval criteria. 

(a) Permit issuance deadIine and effective date. 1. On or before December 31, 1997, the department 

shall issue an operation permit with a phase II acid rain portion to each affected source whose designated 

representative submitted a timelyand complete application for the acid rain portion of its operation permit by 

January 1, 1996 in accordance with s. NR 409.07(1) and which meets the requirements of this chapter and ch. 

NR 407. 

2. Not later than January 1, 1999, the department shall reopen the acid rain portion of the permit to add 

the acid rain program nitrogen oxides requirements; provided that the designated representative of the affected 

source submitted a timelyand complete acid rain portion of an operation permit application for nitrogen oxides 

in accordance with s. NR 409.07(1). The reopening may not affect the term of the acid rain portion of an 

operation permit. 

3. Each acid rain portion of an operation permit issued in accordance with subd. 1 shall take effeet by 

the later of January 1, 2000 or, where the permit govems a unit under s. NR 409.01(1)(a)3, the deadIine for 

monitor certification under 40 CFR part 75. 

4. The acid rain portion of an operation permit shall be binding on any new owner or operator or 

designated representative of any source or unit govemed by the permit. 

(b) Acid rain portion of an operation permit requirements. Each acid rain portion of an operation permit 
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shall contain all applieable acid rain requirements, shall be a portion of the operation perrnit that is eomplete and 

segregable from all other air quality requirements and may not ineorporate inforrnation eontained in any other 

doeuments, other than doeuments that are readily available. 

(e) Severability. Invalidation of the acid rain portion of an operation perrnit does not affeet the 

eontinuing validity of the rest of the operation perrnit, nor shall invalidation of any other portion of the operation 

perrnit affeet the eontinuing validity of the acid rain portion of the perrnit. 

(2) ACID RAIN APPEAL PROCEDURES. (a) Appeals of the acid rain portion of an operation perrnit 

issued by the department that do not ehallenge or involve decisions or actions of the administrator under 40 CFR 

parts 72, 73, 75, 77 and 78 and regulations implementing ss. 407 and 410 (42 USC 765lf and 7651i) of the aet 

shall be eondueted aeeording to the proeedures in ch. NR 407 and ss. 144.31 (2)(a), 144.403 and 227.40 to 

227.60, Stats. The perrnit shield under S. NR 409.10(2) shall eontinue to be in effeet during the appeal process. 

Appeals of the acid rain portion of a perrnit that ehallenge or involve decisions or actions of the administrator 

shall follow the proeedures under 40 CFR part 78 and S. 307 of the aet (42 USC 76.07). Decisions or actions 

include, but are not limited to, allowanee alloeations, deterrninations eoneeming altemative monitoring systems 

and deterrninations of whether a teehnology is a qualifying repowering teehnology. 

(b) No state administrative or judicial appeal of the acid rain portion of an operation perrnit may be 

allowed to eommenee more than 30 days following issuanee of the acid rain portion of an operation permit, as 

provided by ss. 144.403 and 227.53, Stats. 

(e) The administrator may intervene as a maUer of right in any state administrative appeal of an acid 

rain portion of an operation perrnit or denial of an acid rain portion of an operation perrnit. 

(d) No administrative appeal eoneeming an acid rain requirement may result in a stay of the following 

requirements: 

1. The allowanee alloeations for any year during which the appeal proeeeding is pending or is being 

eondueted. 

2. Any standard requirement under S. NR 409.06. 

3. The emissions monitoring and reporting requirements applieable to the affeeted units at an affeeted 
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souree under 40 CFR part 75. 

4. Uneontested provisions of the decision on appeal. 

5. The tenns of a eertifieate of representation submitted by a designated representative under subpart B 

of 40 CFR part 72. 

(e) The department shall serve written notiee on the administrator of any state administrative or judicial 

appeal concerning an acid rain provision of any operation permit or denial of an acid rain portion of any 

operation pennit within 30 days of the filing of the appeal. 

(f) The department shall serve written notiee on the administrator of any detennination or order in a 

state administrative or judicial proeeeding that interprets, modifies, voids or otherwise relates to any portion of an 

acid rain portion of an operation pennit. Following any such detennination or order, the administrator may 

review and veto the acid rain portion of an operation pennit or revoke the pennit for eause in aeeordanee with 

this ehapter and ehs. NR 406 and 407. 

SECTION 31. NR 409.12(4)(a)11. and 12. are ereated to read: 

NR 409.12(4)(a)11. When an EPA issued phase I acid rain portion of an operation pennit is revised by 

EPA as a pennit modifieation under 40 CFR 72.81, the revision to the department issued portion of an operation 

pennit. 

12. Ineorporation of ehanges that the administrator has detennined to be simiIar to those Iisted in subds. 

1 to 10. 

SECTION 32. NR 409.13 is ereated to read: 

NR 409.13 COMPLIANCE CERTIFICATION. (1) ANNUAL COMPLIANCE CERTIFICATION 

REPORT. (a) AppIieability and deadIine. For eaeh ealendar year ,in whieh a unit is subjeet to the acid rain 

emissions Iimitations, the designated representative of the souree at whieh the unit is loeated shall submit to the 

administrator and to the department, within 60 days after the end of the ealendar year, an annual compIianee 

eertifieation report for the unit in compIianee with 40 CFR 72.90. For the purpose of detennining compIianee 
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with the acid rain emissions Iimitations and reduction requirements, total tons for a year shall be calculated as 

the sum of all recorded hourly emissions, or the tonnage equivalent of the recorded hourly emissions rates, in 

accordance with 40 CFR part 75, with any remaining fraction of a ton equal to or greater than 0.50 ton deemed 

to equal one ton and any fraction of a ton less than 0.50 ton deemed not to equal any ton. 

(b) Satisfying other reguirements. The submission of complete compIianee certifications in accordance 

with par. (a) and 40 CFR part 75 shall be deemed to satisfy the requirement to submit compIianee certifications 

under this chapter and chs. NR 406 and 407 with regard to the acid rain portion of the .source's operation permit. 

(2) UNITS WITH REPOWERING EXTENSION PLANS. (a) Design and engineering and contract 

reguirements. No later than January 1, 2000, the designated representative of a unit governed by an approved 

repowering plan shall submit to the administrator and the department: 

1. Satisfactory documentation of a preIiminary design and engineering effort. 

2. A binding letter agreement for the executed and binding contraet, or for each in a series of executed 

and binding contracts, for the majority of the equipment to repower the unit using the technology conditionally

approved by the administrator under 40 CFR 72.44(d)(3). 

3. The letter agreement under subd. 2 shall be signed and dated by each party and specify: 

a. The parties to the contraet; 

b. The date each party executed the contraet; 

c. The unit to which the contract appIies; 

d. A brief Iist identifying each provision of the contraet; 

e. Any dates to which the parties agree, including construction completion date; 

f. The total dollar amount of the contraet; and 

g. A statement that a copy of the contract is on site at the source and shall be submitted upon written 

request of the administrator or the department. 

(b) Removal from operation to repower. The designated representative of a unit governed by an 

approved repowering plan shall notify the administrator and the department in writing at least 60 days in advance 
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of the date on whieh the existing unit is to be removed from operation so that the qualified repowering 

teehnology ean be installed, or is to be replaeed by another unit with the qualified repowering teehnology, in 

aeeordanee with the plan. 

(e) Commeneement of operation. Not later than 60 days after the unit repowered under an approved 

repowering plan eommenees operation at fullload, the designated representative of the unit shall submit areport 

to the administrator and the department comparing the aetual hourly emissions and percent removal of eaeh 

pollutant eontrolled at the unit to the aetual hourly emissions and percent removal at the existing unit under the 

plan prior to repowering, determined in aeeordanee with 40 CFR part 75. 

(d) Decision to terminate. If at any time before the end of the repowering extension and before 

eompletion of eonstruetion and startup testing, the owners and operators decide to terminate good faith efforts to 

design, eonstruet and test the qualified repowering teehnology on the unit to be repowered under an approved 

repoweringplan,then the designated representative shall submit a notice to the administrator and the department 

by the earlier of the end of the repowering extension or a date within 30 days of the decision, stating the date on 

which the decision was made. 

SECTION 33. NR 415.02(9) is amended to read: 

NR 415.02(9) "Silt eontent" me ans that portion by weight of a particulate material which will pass 

through a no. 200 (75 ffliefeft l!!!!,) wire sieve as determined by the dry method in ASTM 0136 84a C136-92, 

ineorporated by referenee in eli. ~m 484 s. NR 484.10, or other method approved by the department. 

SECTION 34. NR 439.06(2)(b) is amended to read: 

NR 439.06(2)(b) Install, ealibrate, maintain and operate a eontinuous emission monitor that meets the 

applieable performance specifieations in 40 CFR part 60, Appendix B; or, for affeeted units, the performance 

specifications in 40 CFR part 75, Appendiees A to I, ineorporated by referenee in s. NR 484.04, aRa fellow.:.... 

The owner or operator of the souree shall submit a quality eontrol and quality assuranee fJfoeeERifes fef the 

ffiORitof vlliieli lilt'le aeeR Sliaffiittea ay the O't'lRef Of opefatof of the SOlifee aRa plan for approval by the 
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department. The monitor shall follow the plan, as approved by the department, or 

SECTION 35. NR 439.09(2) is amended to read: 

NR 439.09(2) Continuous emissions monitoring systems for measuring sulfur dioxide or nitrogen oxides 

shall comply with all the provisions and requirements in Performance Specifieation 2 in 40 CFR part 60, 

Appendix B; or, for affected units, the performance specifications in 40 CFR part 75, Appendiees A to I, 

incorporated by reference in s. NR 484.04. 

SECTION 36. NR 439.09(3) is amended to read: 

NR 439.09(3) Continuous emissiöns monitoring systems for measuring oxygen or carbon dioxide shall 

comply with all the provisions and requirements' in Performance Specifieation 3 in 40 CFR part 60, Appendix B, 

or, for affected units, the performance specifieations in 40 CFR part 75, Appendiees A to I, incorporated by 

reference in s. NR 484.04. 

SECTION 37. NR 439.095(1)(f) is created to read: 

NR 439.095(f) Phase I and phase II acid rain units identified in sub. (5) shall be monitored for sulfur 

dioxide, nitrogen oxides, carbon dioxide, stack flow rate and opacity. 

SECTION 38. NR 439.095(5)(a)(intro.) is amended to read: 

NR 439.095(5)(a)(intro.) Fossil fuel fired steam generating facilities. -+fte. Except as provided for under 

par. (f), the owner or operator of fossil fuel fired steam generating facilities subject to sub.(l) shall comply with 

the monitoring requirements in this paragraph. 

SECTION 39. NR 439.095(5)(f) is created to read: 

NR 439.095(5)(f) Phase I and phase II affected units. The owner or operator of any phase I or phase II 

affected unit shall install, calibrate, maintain and operate a continuous monitoring system for the measurement of 
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sulfnr dioxide, nitrogen oxides, carbon dioxide, stack flow rate and apacity which meets the performance 

specifications in sub. (6) for each affected unit, or as approved by the department, for a combination of affected 

units that share a common stack. 

SECTION 40. NR 439.095(6) is amended to read: 

NR 439.095(6) (title) PERFORMANCE SPECIFICATIONS. The owner or operator of monitaring 

equipment installed to comply with this sectian shall install, calibrate, maintain and operate the continuous 

emission monitor in accordance with the performance specifications in 40 CFR part 60, Appendix B; or, for 

affected units, the performance specifications in 40 CFR part 75, Appendices A to I, incorporated by reference in 

s. NR 484.04, and the requirements in s. NR 439.09. The owner or operator of the source shall submit a quality 

control and quality assurance plan for approval by. the department. The monitor shall follow the plan, as 

approved by the department. 

SECTION 41. NR 484.04(19) is created to read: 

CFR Appendix Referenced 

NR 484.04(19) 40 CFR part 72 
Appendix D 

SECTION 42. NR 484.09 is repealed. 

Title 

Calculation of Potential Electric Output 
Capacity 

SECTION 43. NR 484.10(57) and (58) are repealed. 

SECTION 44. NR 484.10(1), (3), (7) and (8) are amended to read: 

Incorporated by 
Reference For 

NR 409.02(57) 

Standard No. Standard Title Incorporated by Reference For 

NR 484.10(1) 
ASTM CBa 84a 
CI36-92 

Standard Test Method for Sieve Analysis 
of Fine and Coarse Aggregates 
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(3) ASTM D129-91 Standard Test Method for Sulfur in 
Petroleum Products (General Bomb 
Method) 

(7) ASTM D388-92 Standard Classification of Coals by Rank 

(8) ASTM D396-92 Standard Specification for Fuel Oils 

SECTION 45. NR 484.10(12m) is create~ to read: 

40 CFR part 60 Appendix A, 
Method 19 

40 CFR part 75 Appendices A 
and D 

NR 409.04(4)(a)1 
NR 439.08(2)(b) 

40 CFR part 75 Appendix F 

NR 4OO.02(22e) 

NR 400.02(41m) 
NR 400.02(80) 
NR 420.03(1)(a) 

Standard No. Standard Title Incorporated by Reference For 

NR 484.10(12m) 
ASTM D975-91 

Standard Specification for Diesel Fuel Oils NR 409.02(34) 

SECTION 46. NR 484.10(15) is amended to read: 

Standard No. 

NR 484.10(15) 
ASTM D 1072-90 

Standard Title 

Standard Test Method for Total Sulfur in 
Fuel Gases 

Incorporated by Reference For 

40 CFR part 75 Appendix D 

NR 409.04(4)(a)3 

SECTION 47. NR 484.10(19) is created to read: 

Standard No. 

NR 484.10(19) 
ASTM D1265-92 

Standard Title 

Standard Practice for Sampling Liquefied 
Petroleum (LP) Gases (Manual Method) 

Incorporated by Reference For 

NR 409.04(4)(a)3 

SECTION 48. NR 484.10(39), (51) and (54) are amended to read: 

Standard No. 

NR 484.10(39) 
ASTM D2622-92 

Standard Title Incorporated by Reference For 

Standard Test Method for Sulfur in 40 CFR part 75 Appendices A 
Petroleum Products by X-ray Spectrometry and D 

NR 409.04(4)(a)1 
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(51) ASTM D4057-
88 

(54) ASTM D4294-
90 

Standard Practice for Manual Sampling of 
Petroleum and Petroleum Products 

Standard Test Method for Sulfur in 
Petroleum Products by Energy-Dispersive 
X-Ray Fluorescence Spectroscopy 

40 CFR part 75 Appendix D 

NR 409.04(4)(a)1 
NR 439.08(2)(a) 

40 CFR part 75 Appendices A 
and D 

NR 409.04(4)(a)1 
NR 439.08(2)(b) 

SECTION 49. NR 484.11(1)(b) is amended to read: 

Document No. 

NR 484.11(1)(b) ISBN: 
0-936712-86-4 

Title 

1990-1991 Threshold Limit Values for Chemieal 
Substanees and Physical Agents and Biological 
Exposure Indiees 

Incorporated by 
Reference For 

NR 445.04(4)(a)1 
NR 445.04( 4)(a)2 
NR 445.04(4)(b) 
NR 445.04(4r)(b)4 
NR 445.05(4)(a)1 
NR 445.05(4)(a)2 
NR 445.05(4)(b) 
NR 445.05(4r)(b)4 
NR 445 .06(4) 

The foregoing rule was approved and adopted by the State of Wisconsin Natural Resources Board on 
December 8, 1994 . 

The rule shall take effeet the first day of the month following publication in the Wisconsin 
administrative register as provided in s. 227.22(2) intro.), Stats. 

Dated at Madison, Wisconsin __ .loC..-''-I--=--~-L_~_-____ _ 

STATE OF WISCONSIN 
DEPARTMENT OF NATURAL RESOURCES 

(SEAL) 
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