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Naote: Chapter HSS 343 was created as an emergency rule effective 9-25-89,
Chapier HSS 343 was repealed and recreated by emergency rule effective July 1,
1995,

HSS 343.01 Authority and purpose. This chapter is pro-
mulgated under the authority of ss. 46.03 (6) (a) and (b}, 48.{9 to
48.21, 48.34 (4m) and (4n), 48,357 (4} and (5), 48.48 (1) and
227.11 (2), Stats., to establish rules of conduct for youth who are
on cither state or county aftercare supervision and standards and
procedures for dealing with violations of the expected conduct,
including procedures to revoke a youth’s aftercare status or to
change a youths placement pursuant to 5.48,357, Stats,

Note; For additional procedural rules of general application to youth aftercare

revocation proceedings promulgated by the Division of Heanngs and Appeals, see
ch. HA 2,

History: Cr. Regtster, February, 1996, No, 482, efl. 3-1-96.

HSS 343.02 Appllcabllity. This chapter applies to the
department, {o counties that operate an aftercare program and to
all youth on aftercare supervision.

History: Cr. Register, February, 1996, No, 482, eff. 3-1-96.

HSS 343.03 Detinitions. In this chapter:

(1) “Administrator’” means the administrator of the division of
youth services, or that person’s designee.

(2) “Administrator of the division of hearings and appeals”
means the administrator of the division of hearings and appeals in
the Wisconsin department of administration.

(3) “Aftercare” means the status of a youth who is supervised
outside of an institution by the department or a county department
following release from an institution by action of OJOR, after par-
ticipation in the youth correciive sanctions program by action of
OJOR, foliowing placement by the department subsequent to an
examination under s. 48.50, Stats., or by action of a court under
s. 48.366 (5) (b), Stats., until expiration of the youth’s commit-
ment term or court order.

{4) “Aftercare provider” means the department or a county
department, whichever has been designated under s, 48.34 (4n),
Stats., to provide aftercare supervision.

(5) “Agent” means a department or county department staff
member designated by a supervisor to provide aftercare supervi-
sion of a youth which may include a county social worker or a
county case manager,

(6) “Alternate care placement” means the placement of a youth
in a residentiat living arrangement other than the parental home.

(7) “Bureau director” means the director of the division’s
bureau of community resources and girls programming or that
person’s designee.

(8) “County depariment” means a county department under s.

46.21, 46.22 or 46.23, Stats., that administers aftercare supervi-
sion.

(9) “County director” means the director of the county depart-
ment under s. 46.21, 46.22 or 46.23, Stats., or that person’s desig-
fice. 5 S

{10) “County intake worker” means a person designated under
s. 48.06 (3), Stats., to provide intake services under $5.48.067 and
48.20, Stats.

{11) “Day” means a calendar day.

(12) “Departmem” means the Wisconsin department of health
and social services.

(13) “Division” means the department’s dmsnon of youth ser-
vices.

(14) “Division of hearings and appeals” means the division of
hearings and appeals in the Wisconsin department of administra-
tion.

(15) “Hearing examiner” means an attorney employed by the
Wisconsin department of administration as an administrative law
judge to conduct revocation hearings under this chapter.

{16) “Institution” means a secure correctional facility for
youth operated by the department.

(17) “OJOR” means the division's office of juvenile offender
I'GVICW

(18) ‘“Parent” meansa blologlca[ parent, an adoptive parent or
a legal guardian.

(19} “Remediat behavior” means actions or steps taken te cor-
rect errant or violation behavior such as skill-building, education
or community service, .

(20) “Summary disposition” means an informal determmatzon
that a violation was committed and a consequence other than
revocation should occur.

{21) “Superintendent” means the superintendent of an institu-
tion, or that person’s designes.

{22) “Supervision" means the rights and duties of the depart-
ment under ss. 48.34 (4n) and 48.505, Stats., with respect to a
youth placed in an institution or on aftercare by a Judgc or by the
department.

(23) “Supervisor” means a department or county department
employe responsible for the adminisiration of afiercare services,
or that person’s designee,

(24) “Youth” means a person supervised by the department or
county department under s. 48.34 (4m) or (4n), 48.366 0r 973.013
(3m), Stats., regardless of the person’s age.

{25) “YCSP” or “youth corrective sanclions program” means
the program under s. 48.533, Stats., of close monitoring of a
youth’s activities and behavior in the community.

History: Cr. Register, February, 1996, No, 482, ff. 3-1-96.

HSS 343.04 Responsibilities of the aftercare pro-

vider. The state or county aftercare provider shall make reason-
able efforts to ensure that a youth on aftercare:
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{1) Is free from discrimination based on race, national otigin,
color, creed, sex, age, sexual orientation, marital status, political
affiliation, handicap, ethnicity, religion or ancestry.

{2) Is protected from abuse or neglect,

{3) Is provided with accessible and usable services, and any
reasonable accommodations or auxiliary aids and services needed
to benefit from treatment and other programs.

(4) Is provided with an interpreter if his or her ability to speak,
understand, read or write English is limited.

(5) Is placed in his or her parent’s home when this is consistent
with treatment needs and the protection of the public.

(6) Is involved in planning for his or her treatment.
(7) Has access to the coutts,

(8) Has access to department or county agency and community
programs and services consistent with the protection of the public.

(9) Has his or her educational, vocational, drug or alcohol
abuse, mental health and other treatment needs addressed.

(10) May visit, use the mail and communicate with family
mentbers and an attorney within reasonable guidelines regardiess
of placement.

(11) May participate in authorized recreational, leisure—time
and religious activities. \

History: Cr, Register, Februarj_. 1996, No. 482, eff. 3-1-96.

HSS 343.05 Expected conduct. (1) Every youth on after-
care shall be informed verbally and in writing of the rules and spe-
cial conditions of aftercare, including conduct rules and any addi-
tional specific rules that may be issued to a youth by the youth’s
agent, The foliowing rules shall apply to all youth on aftercare:

(2) The youth shall avoid conduct that violates a criminal law
or municipal ordinance.

(b) The youth shall report any arrest or police contact to his or
her agent within 72 hours,

() The youth shall cooperate with his or her agent and fully
participate in his or her aftercare treatment plan,

(d) The youth shall be truthful with his or her agent at all times,

(e) The youth shall keep all appointments scheduled for him
or her by an agent.

(f) The youth shall report to and inform his or her agent of his
or her whereabouts and activities as directed.

(g} The youth'shall obtain advance permission from his or her
agent to quit a job or change jobs or to drop out of an educational
or vocational program or change educational or vocational pro-
grams, except that when this is not possible the youth shall notify
the agent of the change no later than 72 hours after it takes place.

(h) If the youth resides with his or her parents, the youth shall
notify the agent of the family’s change of residence in advance of
the change, except when this is not possible, the youth shall notify
the agent no later than 72 hours after it takes place.

(i) If the youth is in an alternate care placement, the youth shail
obtain advance permission from his or her agent before requesting
or making a change of residence.

(i) The youth shall obtain advance permission from his or her
agent to leave the state of Wisconsin.

(k) The youth may not purchase, own, carry or possess a fire-
arm, knife or weapon, or ammunition, without the advance per-
mission of the youth’s agent, An agent may not grant a youth per-
mission to possess a firearm if the youth is prohibited from
possessing a fircarm under s. 941.29, Stats., or federal law.

(1) The youth may not use or possess any drug listed in subch,
II of ch, 161, Stats., any drug paraphernalia as defined in s.
161.571 (1), Stats., or any prescription drug except as prescribed
for the youth by a licensed physician,

(m) The youth shall submit to and cooperate with searches of
the youth’s person, living quarters and property and with tests
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ordered by a staff member consistent with the law, including uri-
nalysis, breathalyzer and blood tests.

(n) The youth shall follow any additional specific rules that
may be issued to the youth by the youth’s agent. These may
include rules concerning:

1. Companions.

2. Hours,

3. Possession or use of intoxicants,

4. Medical, mental heaith or dental attention.

5. Family responsibilities.

6. Support of self, including income earned and unearned and
its sources,

7. Educational and vocational obligations.

8. Job attendance.

9. Counseling or therapy.

10. Court obligations.

11. Reporting to the agent.

12. Conditions to be met when resxdmg in an alternate care
placement.

13. Purchasing, trading, selling or opcratmg amotor vehicle.
14. Bomrowing money or making a purchase on credit.

(2) A youth shall follow all special conditions that may be
placed on the youth’s aftercare by order of the department, or by
the court if the youth is under extended jurisdiction under s.
48.366, Stats., to achieve the goals and objectives of aftercare
super\'lsu)n

(3) A youth shall sign a written copy of the aftercare rules and
special conditions placed upon the youth’s aftercare.

(4) A youth’s agent may modify or supplement the youll's
conduct rules at any time. The agent shall give written notice to
the youth as promptly as practical. '

History: Cr. Register, February, 1996, No. 482, eff, 3-1-96.

HSS 343.06 Finding of violation. A youth may be found
to have violated a rule or special condition or aftercare under s.
HSS 343.05 only if:

{1) The youth committed the conduct prohibited by the rule or
special condition of aftercare; or

{2) The youth was convicted of violating, or was ad}udlcated
delinquent for having violated, a criminal law or municipal ordi-
nance.

History; Cr, Register, February, 1996, No, 482, eff, 3-1-96,

HSS 343.07 Staff response to alleged violation. (1)
INVESTIGATION. An agent who has reason to believe that a youth
on aftercare has violated a rule or special condition of aftercare
shall investigate the matter. The investigation shall include a
meeting with the youth to discuss the allegation of the violation
within a reasonable period of time after the agent becomes aware
of the alleged violation,

{2) Action. If the agent following the investigation under sub.
(1) concludes that the youth committed the violation, he or she
shall take one of the following actions:

{a) Counseling. 1. ‘Procedure.’ An agent may review the
rules and special conditions of the youth’s aftercare with the
youth, inform the youth that he or she has deterinined that the con-
duct is in violation of a rule or special condition of aftercare and
discuss remedial behavior with the youth, Counseling is the
appropriate course of action when one or more of the following
conditions exists:

a. The youth is unfamiliar with the rule or special condition.

b. The youth has not viclated the same or closely related rule
or special condition recently.

¢. The youth is unlikely fo repeat the behavior if warned and
counseled.
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d. The youth’s ability to function is impaired due to mental
itlness or developmental disability.

. The staff member believes that for some other reason sum-
mary disposition or revocation is not advisable.

2. ‘Record,” A brief written record describing the youth’s
violation and the counseling given to the youth by the agent shall
be maintained in the youlh’s supervision file. A violation report
under s, HSS 343.08 is not required.

(b} Swmmary disposition. 1. ‘Procedure.’ An agent may
inform the youth that he or she believes the youth’s conduct is in
viclation of a rule or special condition of aftercare. After review-
ing the rules and special conditions of the youth’s aftercare with
the youth, the agent may do one or more of the following:

a. Medify or supplement the rules for the youth’s aftercare.
b. Warn and counsel the youth,

¢. Require remedial behavior.

d. Increase the restrictiveness of the youth’s supervision,

2. "Report.’ The agent shall prepare a violation report in
accordance with 5. HSS 343.08 when the agent imposes a sum-
mary disposition on a youth.

3. ‘Agent and supervisor disagreement,” The supervisor shail
make the decision when an agent and a supervisor disagree on
whether there has been a violation or on whether to impose a sum-
mary disposition.

4, *Appeal.’ a. A youth may appeal a summary disposition
to a supervisor verbal]y or in writing at any time during its imposi-
tion, The supervisor shall issue a written decision within 7 days
after receipt of the appeal.

b. A youth’s appeal does not by itself reverse or delay the
imposition of a summary disposition.

c. A youth on state aftercare may appeal the supervisor's deci-
sion to the bureau director in writing at any time during imposition
of the summary disposition. The burcau director shall issue a writ-
ten decision within 10 days after receipt of the appeal. The sum-
mary disposition is not stayed pending a decision on an appeal,
The bureau director’s decision on an appeal shall be noted in the
youth’s supervision file. :

d. A youth on county aftercare may appeal county department
supervisor’s decision according to the procedures of the county
department.

(c} Initiation of revocation proceedings. 1. ‘Recommendation
of agent.” A youth’s agent may recommend to his or her supervi-
sor that aftercare revocation proceedings be initiated. If the agent
does make that recommendation, the agent shall discuss the mat-
ter in detail with the supervisor. The discussion shall include the
facts relating to the youth's alleged violation of a rule or special
condition and the youth's past conduct. The seriousness of the
youth’s past conduct and alleged violation shall be taken into
account. The reasons that counseling and a summary disposition
are inappropriate shall be discussed.

2. ‘Decisions.” The agent, with supervisory approval, shall
decide whether to initiate revocation proceedings and whether the
youth should be placed in custody pending the ontcome of the pro-
ceedings. The decision shall be based upon the alleged violation
and the youth’s past conduct. If the decision is 1o proceed with
revocation, the agent, with supervisory approval, shall decide if
the youth should be taken into custody under s. 48.19, Stats.

3. ‘Agent and supervisor disagreement.” . When a state
aftercare agent and his or her supervisor disagree on whether to
initiate aftercare revocation proceedings or on whether to have a
youth taken into custody, the agent may appeal the supervisor’s
decision to the bureau director.

b. When a county aftercare agent and his or her supervisor dis-
agree on whether to initiate aftercare revocation or on whether fo

have a youth taken into custody, they shall follow the procedures
of the county department.

HSS 343.08

4. *Youth under extended jurisdiction.” a. When a decision
is made under subd. 2 to initiate revocation proceedings for a
youth under extended jurisdiction under s, 48,366, Stats., the
department shall file a petition with the commilting court purstant
to s. 48.366 (5), Stats., requesting revocation of the youth’s after-
care supervision.

b. The aftercare revocation procedures of 5. HSS 343,09 do
not apply to a youth under extended jurisdiction.

(d) Taking a youth into custody. 1. *Arrangements for taking
a youth into custody.” When a youth’s agent decides under subd.
2 that a youth should be taken into custody under s. 48,19, Stats.,
the aftercare provider shall arrange for the youth to be taken into
custody according to department or county department proce-
dures, as appropriale.

2, ‘Release of youth after taking custody.” The person taking
the youth into custody under s. 48.19, Stats., may immediately
release the youth to the aftercare provider under 5. 48.20 (2) (cm), -
Stats., or deliver the youth to a county intake worker who will
determine whether the youth should be held in physical custody
under s. 48.203, Stats., or released,

3. ‘Departmental release and return to the institution.” When
a youth under the supervision of the department is released to the
department, the department shall decide whether to return the
youth to the institution pending revocation proceedings.

4. *Custody hearing requireraent.” If the youth is held in
physical custody under s, 48,205, Stats., a custody hearing shall
be held in accordance with 5. 48.21, Stats. If the youth is released
to the supervision of the afiercare provider under s. 48.20, Stats,,
cither by the person who took the youth into custody under s.
48.19, Stats., or by the intake worker, no custody hearing under s.
48.21, Stats., is required.

(e) Retaining a youth in custody. 1. ‘Decision.” For youth on
state aftercare, the supervisor shall decide whether the youth
should remain in custody pending the outcome of revocation pro-
ceedings.

2. ‘Refention criteria.” A youth may not remain in custody

pending the outcome of the revocation proceedings unless at least
one of the following criteria are met:

a. The youth is believed to be dangerous.
b. The youth presents a substantial risk of flesing.

_c. The youth presents a substantial risk of engaging in crimi-
nal behavior prior to the revocation hearing,

d. The youth presents a substantial risk of repeatedly engag-
ing in an activity which violates a rule or condition of aftercare
supervision,

3. ‘Notification and right to appeal decision,” The supervi-
sor’s decision to take a youth into custody shall be written, stating
one or more of the criteria for custody under s. 48.19, Stats., and
the facts upon which the decisions to initiate revocation and take
the youth into custody are based. The written decision shall be
issued no later than 7 days after the date the youth is taken into cus-
tody and a copy shall be sent to the youth, The written decision
shall inform the youth that he or she may appeal the supervisor’s
custody decision to the bureau director in writing at anytime prior
to the revocation hearing. The bureau director shall respond in
writing to the youth within 7 days after receipt of the youth’s
appeal. The custody decision of the supervisor remains in effect
pending decision on the appeal.

History: Cr. Register, February, 1995, No, 452, eff, 3-1-96,

HSS 343.08 Violation report. (1) The youth’s agent shall
prepare a violation report when the response to a violation is a
summary disposition or the initiation of revocation proceedings.
The viclation report shall be in writing and inciude all of the fol-
lowing:

Register, February, 1996, No. 482
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(a) A description of the alleged misconduct including any con-
flicting versions of the nature and circumstances of the alleged
violation.

(b} The alieged victim’s statement or a statement of the impact
on the alleged victim.

(c) The youth’s statement.

(d} A description of any alleged violations of the law, guilty
plea, confession, pending changes, prosecutor’s recommended
disposition or conviction for the conduct underlying the alleged
aftercare violation, if known,

(e) Alistof all rules and special conditions the youth allegediy
violated.

(f} A description of the agent’s investigation and statement of
the agent’s conclusions.

(g) Information about the custody status of the youth.

(h) A recommendation of revocation and the reasons for the
recommendation, or a description of the specific summary dis-
position imposed under s, HSS 343.07 (2) (b).

{2} The violation report shall be maintained in the youth’s
supervision file,

(3} A copy of the violation report prepared by an agent shall
be submilted to the agent’s supervisor who shall review-and
approve it.

History: Cr. Repister, February, 1996, No. 482, eff. 3-1-96.

HSS 343.09 Preparation for revocation hearing. (1)
NoTice. In preparation for a revocation hearing for a youth on
state aftercare, the aftercare provider shall personally serve the
youth with written notice of the hearing. If a youth is held in
physical custody under s. 48.205, Stats., or has been returned to
the institution under s. HSS 343.07 (2) (c) 5. c., service shall be
within 7 days after the youth was taken into custody under s.
48.19, Stats. If the youth is not in physical custody under s,
48.205, Stats., and is not at the institution, service shall be made
at least 14 days prior to the scheduled revocation hearing. The
notice shall also be sent to the hearing examiner’s office and either
the appropriate public defender’s office or to the youtlt’s aftorney.
The notice shall include all of the following:

(a) A statement of the alleged violation.

(b) A statement of the rule or special condition the youth alleg-
edly violated.

(c) A statement that a revocation hearing has been scheduled
under this section and an explanation of the youth’s rights at that
hearing which shali include all of the following:

1. The right to be present.

2. The right to deny the allegation and speak on his or her own
behalf.

3. The right to present evidence.

4, The right to present witnesses and the right to question wit-
nesses in accordance with s, HSS 343,12 (2) {a) and (b).

5. The right to be represented by an attorney.

6, The right to receive a written decision stating the reasons
for the decision based upon the evidence and testimony presented.

(d) A statement of the evidence to be considered at the hearing
which may include;

. Documents,

. Physical and chemical evidence.

. Results of a breathalyzer test.

. Incriminating statements by the youth,

. All police reports regarding the allegation,

. All warrants issued relating to the allegation.
. Relevant photographs.

(e) A statement that the youth has the right to waive the revoca-
tion hearing in accordance with sub. (3), in which case the secre-
tary will decide whether to revoke the youtht’s aftercare.

=~} LR W R =
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(f) A statement that whatever relevant information or evidence
is in the possession of the department is available for inspection
unless the hearing examiner under s. HSS 343.12 (2) (b) deter-
mines that the information or sources of information may be kept
confidential.

(g) The date, time and place of the hearing.

(2) REISSUANCE OF NOTICE. When the notice of a revocation
hearing is found to be improper and the impropriety by itself
results in the dismissal of the revocation proceedings, the depart-
ment or county department may issue a proper notice for the
revocation hearing.

(3) Warver. (2) A youth served with notice under sub, (1) or
sub, (2) may waive the right to an attorney or the right to arevoca-
tion hearing, or both the right to an attorney and the right to a
revocation hearing, if the youth waives the right or rights know-
ingly and voluntarily and in writing,

{b) Anagentmay not accept a waiver from a youth who is less
than 15 years old at the time of the waiver unless the youth’s attor-
ney approves of the waiver. An agent may not accept a waiver
from a youth of any age who the agent reasonably believes may
lack the mental capacity to waive his or her rights. A youth 15
years of age or older shall be permitted to consult an attorney
before the youth waives any rights.

(c} To be valid, the waiver shall be signed in the presence of
& witness who is an adult. The witness may not be an employe of
the department unless this is impractical,

{4) INFORMATION PACKET. At least 5 days prior to a hearing, the
youth and the youth’s attorney, if any, shall be sent copies of the
following documents:

{a). The court order placing the youth under the supervision of
the department or county department.

{b) The aftercare rules and special conditions signed by the
youth,

{¢) The violation report.

(d) The case history review summary.

(e} A statement from any unavailable witness and a statement
explaining why the witness is unavailable,

(f) The division’s request for administrative action form.

(g) The division’s aftercare revocation notice, rights, acknowl-
edgement and waiver form.

{5) REVIEW OFEVIDENCE. At least2 days prior to a hearing, the
youth and the youth’s attorney, if any, may review all evidence o
be submitted by the department at the hearing, except evidence
that the hearing examiner determines is nondisclosable such as the
identity of confidential informants.

(6) HARMLESS ERROR. When a procedural requirement under
this chapter is not met by the aftercare provider, the error shall be
harmless and disregarded if it does not substantialty affect the
rights of the youth. Rights are substantially affected when a vari-
ance from a requirement prejudices a fair revocation proceeding
for the youth.

{7) CONCURRENT PROSECUTION. All revocation proceedings
under this chapter may proceed regardless of any concurrent pro-
secution of a youth for the conduct underlying the alleged after-
care violation. Dismissal or an acquittal in a court proceeding for
a youth’s conduct underlying an alleged violation does not pre-
clude revocation of that youth’s aftercare for the same conduct.

(8) DECISION TO TERMINATE REVOCATION PROCREDINGS. (a) At
any time during the revocation proceedings, the agent and the
agent’s supervisor may consider whether to terminate the revoca-
tion proceedings in order to implement an alternative course of
action. The agent, with supervisory approval, shall decide
whether to terminate the proceedings. The agent’s supervisor has
decisionmaking authority when the agent and the supervisor dis-
agree on whether to terminate the revocation proceedings.

(b) A state aftercare agent may appeal the decision of his or her
supervisor to the bureau director.
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() A county aftercare agent may appeal the decision of his or
her supervisor according to procedures of the county department.
- History! Cr. Register, February, 1996, No. 452, eff, 3-1-96,

HSS 343.10 Procedure for youth on state aftercare
when hearing right is waived. {1) SupErviSOR'S RECOMMEN-
DATION. When a youth on state aftercare under s. HSS 343.09 (3)
waives his or her right to arevocation hearing, the supervisor may
recommend that the secretary revoke the youth’s aftercare.,

{2} Recorp. When the supervisor recommends revocation
under sub. (1), the supervisor shall forward the youth’s revocation
notice and waiver, and ali documents required under 5. HSS
343.09 (5), to the secretary within 14 days after acceptance of the
waiver unless the secretary grants an extension for cause,

{3} SECRETARY’S DECISION. (&) The secretary shall review the
documents under sub. (2) and, on the basis of that review, shall
decide whether (o revoke the youth's aftercare. The secretary
shail issue the decision in writing, stating the reasons for it, based
upon the documenis.

(b) The decision shall be forwarded to the youth, the youth's
altorney, if any, and the agent within 14 days after the secretary
receives the documents.

(c) If the youth is in custody at an institution or if the decision
is made to revoke, the decision shall also be forwarded to the insti-
fution within 14 days after the secretary receives the documents.

HSS 343.11 Procedure for youth on county aftercare
when hearing rightis walved. {1} SuPERVISOR'S RECOMMEN-
DATION. When a youth on county aftercare waives under s. HSS
343.09 (3) his or her right to a revocation hearing, the supervisor
may recommend that the county director revoke the youth’s after-
care.

{2} REcORD. When the recommendation under sub. (1) is to
revoke the youth’s aftercare, the notice of revocation and waiver
and all documents required under s. HSS 343.09 (5) shall be for-
warded to the county director within 14 days after acceptance of
the waiver, unless the county director grants and extension for
cause.

{3) CouNTY DIRECTOR'S DECISION. (a) The county director
shall review the decuments under sub, (2) and, on the basis of that
review, shall decide whether to revoke the youth’s aftercare. The
county director shall issue the decision in writing, stating the rea-
sons for it based upon the documents.

{b) Copies of the decision shall be forwarded to the youth, the
youth’s attorney, if any, and the agent within 14 days after the
county director receives the documents,

{c) The decision and all documents required under s. HSS
343.09 (5), shall be forwarded to the division and to the receiving
institution within 14 days after the county director receives the
documents.

History: Cr. Register, February, 1996, No. 482, eff. 3-1-96,

HSS 343.12 Revocation hearing. (1) TiME. (2) General.
A revocation hearing for a youth on state or county aftercare shall
convene within 30 days after the date the youth is taken into cus-
tody under s. 48,19, Stats., for the alleged viclation in Wisconsin
unless the hearing is postponed under par. (b) or sub. (2) (f).

(b) Waiver of revacation hearing time limit, The 30-day time
fimit requirement may be waived only upon agreement of the
aftercare provider, the youth and the youth's attorney, if any.

(2) ProceDURE. (a) General. A revocation hearing shali be
closed to the public and conducted before a hearing examiner. At
the hearing, the hearing examiner shall read a statement of the
alleged violation to those in attendance. The aftercare provider
shall present the case for revocation and respond fo questions by
the hearing examiner and the youth or the youth’s attorney, if any.
The youth or his or her attorney, if any, shall then present the
youth's case. In the course of the hearing, the youth and all wit-
nesses for and against the youth shall have an opportunity to speak
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and shall be permitted to respond to questions by the youth or the
youth’s atforney, if any, the aftercare provider and the hearing
examiner, Any physical or other evidence allowed under par. (c)
to show that the youth did or did not commit the alleged violation
or violations and any affirmative defenses, mitigating or aggravat-
ing factors and suggestions regarding appropriate dispositions
may be presented to and shall be considered by the hearing
examiner.

(b) Witnesses and sources of informartion. 1. a. Except as pro-
vided in this paragraph, the hearing examiner shall require that
sources of information be identified and that subpoenaed wit-
nesses appear and testify at the revocation hearing.

b. For youth on state aftercare, the department’s legal counsel
shall issue subpoenas for the state’s witnesses,

¢. For those youth on county aftercare, the county depart-
ment’s legal counsel shall issue subpoenas for the county's wit-
nesses,

d. The youth’s attorney shall issue subpoenas for defense wit-
nesses, :

2. Anyone seeking permission to withhold the name of a
source of information or the name of a witness when there is a sig-
nificant risk of physical or psychological harm to the witness or
another person, or requesting that the testimony of a named or
unnamed witmess be taken outside the presence of the youth, shall
contact the hearing examiner,

3. If the hearing examiner finds that there is a significant risk
of physical or psychological harm to a witness or another person,
the hearing examiner may permit nondisclosure of the name of a
source of information or the name of a witness.

4. The hearing examiner may question a witness outside the
presence of the youth when there is substantial likelihood that the
witness will not be able to give effective, truthful testimony in the
presence of the youth at a hearing,

3. A hearing examiner shall request the afiercare provider, the
youth and the youth’s attorney, if any, to submit relevant questions
to the hearing exarminer to be asked of any witness questioned out-
side of their presence. When a hearing examiner questions a wit-
ness outside the presence of the aftercare provider or the youth or
the youth’s attorney, if any, a general summary of the testimony
shall be provided to the aftercare provider, the youth and the
youth's attorney, if any, and each shall have the opportunity to
rebut the testimony through further questioning of the witness by
the hearing examiner or by submission of other evidence.

6. The hearing examiner shall disclose the receipt of any ex
parte communication and the questioning of a witness outside the
presence of the aftercare provider or the youth or the youth's aftor-
ney, if any, under this paragraph and provide each party a sum-
mary of that testimony from the record prepared under sub. (3).

(¢) Evidence. A hearing examiner shall consider any relevant
testimony and evidence whether or not it would be admissible in
a court of law. Hearsay evidence is admissible,

(d) Burden of proof. The aftercare provider shall prove by a
preponderance of the evidence that the youth violated one or more
of the rules or special conditions of his or her aftercare,

(e} Alibi defense. An alibi defense offered on the youth’s
behalf shall be considered by the hearing examiner if the hearing
examiner and the aftercare provider receive notice of the defense
no less than 5 days before the revocation hearing uniess the hear-
ing examiner allows shorter notice for cause,

(f) Postponement and continuance. The hearing examiner
may postpone a hearing only when the youth or the youth’s attor-
ney, if any, requests or agrees to a delay of a specified number of
days or for other good cause as determined by the hearing
examiner.

{3) Recorp. The hearing examiner shall keep a record of the
testimony and evidence presented at an aftercare revocation hear-
ing.
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{4) Decision. (a) After ahearing, the hearing examiner shall
consider the relevant testimony and evidence presented at the
hearing. The decision may notbe based solely on unreliable hear-
say. The hearing examiner shall decide:

1. Whether the youth hehaved in the manner described in the
notice under s, HSS 343.09 (1).

2. If the youth behaved in that manner, whether the behavior
constitutes a violation of the rules or special conditions of his or
her aftercare.

3. If the youth committed a violation, whether revocation
should result.

(b) Revocation may not be the result unless the hearing
examiner, based on the offense for which the youth was placed
under aftercare supervision, the youth's prior juvenile record and
the youth’s conduct since release to aftercare, makes one or more
of the following determinations:

1. Confinement is necessary to protect the public from further
violations of the law by the youth.

2. The youth is in reed of correctional treatment which can
most effectively be provided in an institution.

3. In making the determination in subd. 1. and 2. above, the
hearing examiner may consider:

a. The nature and severity of the youth’s prior delinquent
record.

b. The nature and severity of the committing delinquent
offense.

c. The nature and severity of the violation conduct.

d. The youth’s adjustment on aftercare supervision.

e. Aggravaling or mitigating circumstances.

f. The youth’s treatment needs.

g. Treatment provided to the youth during aftercare supervi-
sion, .

h. The resources or services available to meet the youth’s
treatment needs.

i. Previous treatment received by the youth.

j. The youth’s compliance with treatment.

(¢) The hearing examiner’s decision with a statement of rea-
sons to support it shall be committed to writing and the written
decision shall be mailed to the youth, the youth’s attorney, if any,
and the aftercare provider in accordance with the timelines speci-
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fied in ch. HA 2, the rules of the division of hearings and appeals.
The hearing examiner may have an extension of 7 days to write
up and mail the decision if there is cause for the extension and the
examiner notifies, in writing, the youth, the youth’s attorney, if
any, and the aftercare provider of the reasons for the extension.

{5) EFFECTIVE DATE OF DECISION AND APPEAL. The hearing
examiner’s decision shall take effect and be final 14 days after the
date it is issued unless the youth, the youth's attorney, if any, or the
aftercare provider files a written appeal, together with any rele-
vant materials, with the administrator of the division of hearings
and appeals, and provides copies to the other parties, within that
time.

{6) RECORD OF TESTIMONY. When an appeal is filed under sub.
(5), the hearing examiner shall forward the recorded account of
the testimony at the hearing to the administrator of the division of
hearings and appeals prior to the review by the administrator of the
division of hearings and appeals under 5. HSS 343.13 (1).

History: Cr. Register, February, 1996, No. 482, ff, 3-1-96.

HSS 343.13 Decision of the administrator of the divi-
sion of hearings and appeals. (1) The administrator of the
division of hearings and appeals shall review the hearing examin-
er's decision, the record of the testimony and all materials sub-
mitted for and against the appeal and shall decide, based only upon
those materials, to affirm, reverse or modify the hearing examin-
er’s decision or remand the case to the hearing examiner for fur-
ther fact-finding,

{2) The written decision of the administrator of the division of
hearings and appeals shall be mailed to the youth, the youth’s
aftorney, if any, the supervisor and the agent within 14 days after
receipt of all appropriate materials untess the administrator of the
division of hearings and appeals extends the time period for cause.

(3) The written decision of the administrator of the division of
hearings and appeals shall be the final administrative decision and
shall take effect immediately.

History; Cr. Register, February, 1996, No. 482, eff. 3-1-96.

HSS 343.14 Appeal to courl. A hearing examiner’s
revocation decision may also be appealed to the circuit court
which ordered the youth to be placed with the department. An
appeal to the administrator of the division of hearings and appeals
is not required prior to filing an appeal with the court,

History: Cr. Register, February, 1996, No, 482, eff, 3-1-96,
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