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Tax 11.66 Telecommunications and CATV services.
{1} DernrTIONS. In this section:

(a) “Private line” means a dedicated local or interexchange:

channel provided for communication between 2 points without
use of the Iocal or toll switching network, for the exclusive use of
one or several customers,

{(b) "Service address” has the same meaning as in s. 77.51
(17m), Stats,

Note: Service address as defined in s, 77.51 (17m), Stats., is “the location of the
telecommunications equipment from which telecommunications services are orpi-
nated or at which telecommunications services are reccived by a buyer. If this is not
a defined location ... *service address™ means the location where a buyer makes pri-
mary use of the telecommunications cquipment as defined by telephonre number,
authorization code or location where bills are seat,”

{2) Grngral. The sale of telecommunications services is sub-
ject to Wisconsin sales or use tax if both of the following occur:

(a) The service originates in Wisconsin.

(b) The service is charged to a service address in Wisconsin,
regardless of the location where that charge is billed or paid. These
charges include:

1. Telephone calls or transmissions placed via dial 1 equal
access systems in which the service provider identifies the tele-
phone number of the line from which the call originates and the
charge for that call is added 1o the account of the person responsi-
ble to pay that charge.

Note: “Dial 1™ and “equal access™ are different terms which describe the same
thing, namely the procedure by which a customer accesses the system or network of
a long distance telecommunications service provider. Prior to the breakup of AT&T
and the entrance of other common carriers into the competitive market, a customer
wanting to make along distance call dialed 1 +area code +local exchange telephone
number. Thus, the term “dial 17 access applies. The Court, in part of the procecdings
conceming the breakup of AT&T, ordered that ether commeon carriers be allowed to
provide this same “dial 1" access procedurc as AT&T. Thus, this procedure is also
called “equal access.”

Examples: 13 Anemploye of Corporation A located in Milwaukee, Wisconsin,
places a telephone call to Corporation B in Minneapelis, Minnesota. The telephone
bill does not identify the origirating telephone number of Corporation A; however,
the telephone company’s backup records identify the ¢cali as originating in Corpora-
tion A. In this circemstance, the call is charged to a service address in Wisconsin.

2) Corporation C has offices in Milwaukee, Wisconsin, and Chicage, 1linois.
Employes at Corporation C's Milwaukee office originate telephone calls to custom-
ers and others at varioas locations cutside Wisconsin. The telephone calls are identifi-
ableinthe telephone service provider's records as od ginating in Milwaukee. Because
Corporation C’s accounting office is in Chicago, Dlinois, the telephone bill is mailed
by the service provider to Corporation C's Chicago office, The service orginated in
‘Wisconsin and was charged to a service address in Wisconsin since the calls were
identifiable as originating at Corporation C’s Milwaukee office.

3) Anemploye of Corporation I} injtiates the transmission of data frem Corpora-
tion D's office in Wisconsin to Corporation D's office in another state viaa telecom-
munications service provider's facilities. The service provider's records and equip-
mentidentify the transmission as originating in Cerperation D's office in Wisconsin.
The service originated in and was charged to a service address in Wisconsinsince the
calls were identifialile as originating at Corporation D's Wisconsin office.

2. Telephone calls made from a location in Wisconsin other
than the caller’s own telephone for which the caller instructs the
operator to charge the call to the caller’s own telephone located in
Wisconsin. )

Example: A customer is away from her home tefephone but wishestoplace along
distance call from another location in Wisconsin. The cusiomer requests that the
charge for that call be included with other calls made from the caller’s home or busi-
reess phore in Wisconsin rather than appear on the bill of the person from whose tele-
phone the call was placed.

3. Telephone calls made from any location in Wisconsin by
use of a credit card where the service provider issuing the credit
card is also the dial 1 equal access service provider for the custom-
er's telephone in Wisconsin and the charge for the call is made to
the customer’s account.

Example: Tom Edwards has a creditcard from DEF Corporation, whichis his dial
1 equal access telecommunications service provider, All long distance catls he makes
from Wisconsin and which are charged to his credit card account are considered to
be charged to a service address in Wisconsin, regardless of whether the telephone
number or credit ¢ard account number appear on the bill and regardless of where the
bill is mailed. )

4. Telephone calls made from any location in Wisconsin by
use of a credit card where the service provider issuing the credit
card is not the cardholder’s dial 1 equal access service provider,
but where the cardholder’s telephone is in Wisconsin.

Exarnple; Ed Brown has a credit card issued by DEF Corporation but uses ABC
Cosporation as his dial 1 equal access service provider, All long distance calls he
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makes from Wisconsin and which are charged to his credit card aceount are consid-
cred to be charged to & service address in Wisconsin, regardless of whether the tele-
phone number or account number appear on the bill and regardless of where the bill
is mailed,

5. Service which originates in a local exchange in Wisconsin
that does not provide dial 1 equal access.

Example: Jill Green has chosen GHI Corporation as her inter-LATA long dis-
tance telecommunications service provider forher law office. Jill’s office isinan arca
where the local exchange does not yet provide diat 1 equal access service to Tong dis-
tance carricrs other than AT&T. When Jill wants to send data to an out-of-state client
she 1) dials the access number called Point of Presence or POP number, of GHI Cor-
porstion’s system, 2) enters her account number, to identify herself as the party pay-
ing for the call, and 3} enters the area code and telephone number of her out-of-state
client, Al long distance service which originates in Wisconsin and which Jillcharges
to her account is considered to be charged to a service address in Wisconsin, regard-
less of whether the account number or ber telephone number appear on the bill and
regardless of where the bill is mailed.

(3) TAXABLE TELECOMMUNICATIONS SERVICES, Telecommu-
nications services which are subject to Wisconsin sales or use tax
include:

{a) Local and toli service and Wide—Area Telecommunications
Service, or WATS, including intrastate private line service.

Example: Company JKL, headquartered in Miiwavkee, has branch offices in
Madison, Green Bay, Chicago and Minneapolis, Company JKL contracts with atele-
communications company For private line telecommunications service between its
Milwaukee office and each branch office. The charges by the telecommunications
company for private line service between the Milwaukee and Madison offices and
between the Milwaukee and Green Bay offices are subject to Wisconsin sales or use
1ax because the charges are for intrastate private line service. Also sce sub. {(4) (d).

{b) Channel services.

{c) Telegraph services.

{d) Cable television system services, including installation
charges. :

(e) Teletypewriter services.

(f) Computer exchange services.

(g) Cellutar mobile telecommunications services.

(h) Specialized mobile radio services and any other form of
mehbile one—way or two—way communications service.

(i) Stationary two—way radio services.

(j) Paging services.

(k) Facsimile, or FAX, transmission services.

(L)} Teleconferencing services.

(m) Any other transmission of messages or information by
electronic or similar means between or among points by wire,
cable, fiber optics, laser, microwave, radio, satellife or similar
facilities.

{4) NONTAXABLE SERVICES. Gross receipts from the sale or
charge for the following services are not taxable:

(a) Interstate or international telecommunications service if
the service originates from another state or country or if the ser-
vice originates in Wisconsin but is charged to a service address in
anofher state or country.

(b) Basic or sophisticated emergency telephone system ser-
vices provided by a telecommunications utility for which charges
are levied pursuant to a county ordinance under s. 146.70 (3),
Stats.

(c) Access services, Measured Toll Service, or MTS, and
Wide-Area Telecommunications Service, or WATS, services
resellers purchase, repackage, and resell to customers.

(d) Interstate private line service, including tie lines and for-

eign exchange service, charged on a flat rate periodic basis.

Examplet Company MNO, headquartered in Milwaukes, has branch offices in
Madison, Green Bay, Chicago and Minneapolis. Company MNO contracis with a
telecommunications company for private line telecommunications service between
its Milwavkee office and cach branch office. The charges by the telecommunications
company for private lire service between the Milwaukee and Chicago offices and
between the Milwaukee and Minneapolis offices are not subject to Wisconsin sales
or use tax, because the charges are for interstate private line services. Also see sub.
(3) ().

(e) Nonmechanical telephone answering services,

(f) Transfers of services, commonly called “access services”
to an interexchange carrier which permit the origination or ter-
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mination of telephone messages between a customer in this state
and one or mote points in another telephone exchange.

(5) PURCHASES BY PERSONS PROVIDING SERVICE. Persons
engaged in the business of providing telecommunications ser-
vices are consumers, not refailers, of the tangible personal prop-
erty used by them or transferred incidentally by them in providing
those services, The tax applies to the sale of property to them.

Note: Section Tax 11,66 interprets ss. 77.51 (17m) and (21m) and 77.52 (2) (8)
5. and 12. and {am) and {2m), Stats.

Note: The Dane County Circuit Court’s decision of May 22, F981 in Wisconsin
Department of Revenue v. North—West Services Corporation and North—West Tele-
phone Company held that a telephone company may purchase without tax tangible
personal property leased or rented o custormers in conjunction with an activity open
to eampetition with athers who are not publie uitlides.

Notet The interpretations ins, Tax 11,66 are effective under the generat sales and
use tax law on or after September 1, 1969, except: (a) Chapter 39, Laws of 1975,
effective July 31, 1975, expanded the telephone services subject to the tax to include
*telephone services of whatever nature™; (b) Chapter 39, Laws of 1973, also imposed
the tax on cable television service, effective October I, 1975; {¢} Chapter 317, Laws
of 1981, imposed the tax on interstate telegraph and 1elephone service, effective May
1, 19823 (d) *“911” service became exempt on August 1, 1987, pursuant to 1987 Wis,
Ac1 27; (e} Telecommunications services originating in Wisconsin and charged to a
subscriber in Wisconsin became taxable October I, 1989, pursuant to 1989 Wis, Act
31; () Telecommurications services originating in Wisconsin and ¢harged 10 a ser-
viceaddressin Wisconsin became taxable October 1, 1991, pursuant to 1991 Wis. Act
31; (g} The repeal of the exemption for equipaent inceatral offices of telephone com-
panies became effective September 1, 1995, pursuant to 19935 Wis. Act 27; and (h)
Telecommunications services paid for by the insertion of coins in a coin—operated
telephone became taxable August, 1, 1996, pursuant to 1995 Wis. Act 351,

History: Cr. Register, December, 1977, No. 264, eff. 1-1-78; am. (1} (a), (b), (d}
and (e}, (2), Register, January, 1983, No. 325, eff. 2-1-83; ¢r. {1) {f), Register, July,
1987, No. 379, cff. 8-1-87; cmerg. 1. and reer. (1) (@) and (b), ff, 10~1-8% 1. and reer.
Register, April, 1990, No. 412, eff. 5-1-90; renum. (3) (d) and (¢) to be (4) {f) and
(3) (d), Register, March, 1991, No, 423, eff, 4—1-91; r, and recr., Register, September,
1993, No, 453, eff. 10-1-93; am. (2) (intro.) and (5), Register, September, 1997,
No. 501, eff, 10-1-97.

Tax 11.67 Service enterprises. (1) GENERAL. When a
transaction involves the transfer of tangible personal property
along with the performance of a service, the true objective of the
purchaser shall determine whether the transaction is a sale of tan-
gible personal property or the performance of a service with the
transfer of property being merely incidental to the performance of
the service. If the objective of the purchaser is to obtain the per-
sonal property, a taxable sale of that property is involved. How-
ever, if the objective of the purchaser is to obtain the service, a sale
of aservice is involved even though, as an incidence to the service,
some tangible personal property may be transferred.

Example: A person performing business advisery, record keeping, payroll and
tax services for small businesses is providing a service even though this person may
providefonmns and binders without chargeas part of the service. The personisthe con-
sumer, not the seller, of tangible personal property fumished as an incidence to the
SCTYICE,

{2) RECRIPTS AND PURCHASES OF PERSONS PROVIBING SERVICES.
{a) Since persons engaged in the business of furnishing services
are consumers, not retailers, of the tangible personal property
which they use incidentally in rendering their services, tax applies
to the sale of such property to them, Examples are physicians, law-
yers and accountants.

{b) A person who performs a nontaxable service in conjunc-
tion with the sale of tangible personal property is a retailer with
respect to the sale, and the tax applies to the total gross receipts
from the sale without any deduction for the work, labor, skill, time
spent or other expense of producing the property.

{c) If there is a single charge for providing both taxable and
nontaxable services, the entire charge is subject to the tax, unless
it is determined by the department that another method, such as
allocation or primary purpose of the transaction, more accurately
reflects the tax. If the charges for taxable and nontaxable services
are separately stated on an invoice, the tax applies only to the
charge properly attributable to the taxable services, unless it is
determined by the department that the primary purpose of the
transaction method for computing the tax more accurately reflects
the tax.

(3) SPECIAL SITUATIONS. (2) Hospitals and clinics. Hospitals
and medical clinics generally provide nontaxable professional
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services. They are, therefore, the consumers of fangible personal
property used in rendering the services. Hospitals and clinics
which, in addition to rendering professional services, also sell tan-
gible personal property or taxable services are retailers which
shall obtain a seller’s permit and report the tax on these sales,

Examples: 1) Sales of non—prescription medicine by ahospital or clinic pharmacy
are taxable.

2} Sales of parking by a hospital or clinic are taxable,

Note: Refertos, Tax 11,002 for a description of permit requirements, how toapply
for a permit, and the 15—day time period within which the department is required to
act on permit applications,

(b) Original manuscripts or musical arrangements. The trans-
fer to a publisher of an original manuscript or musical arrange-
ment for publication is not a sale of tangible personal property and
is not subject to the tax. However, the sale of copies of an author’s
or composer’s work is a sale of tangible personal property and is
taxable. The sale of manuscripts is taxable if the manuscript itself
is of particular value as an item of tangible personal property and
the purchaser is buying the property, not the service which went
into it.

(c) Arrtistic expressions. Sales of works of art, such as paint-
ings and sculptures, are taxable.

(d) Interior decorator’s fee. 1. An interior decorator’s fee is
taxable when the decorator’s services are part of a sale of tangible
personal property. If a decorator bills a client only for the full list
price of property sold and thien receives the equivalent of a fee
through the decorator’s supplier in the form of a trade discount,
the decorator shall pay a tax on the full amount billed the client
without any deduction for services performed.

Example; A decorator’s fee s taxable when it is added to the bill for tangible per-
sonal property on a cost-plus arrangement.

2. A decorator’s fee is not taxable if the fee is solely for ser-
vices rendered and there is no sale of tangible personal property
involved with the fransaction.

Example; Designing a decorative scheme, advising clients orrecommending col-
ors, paints, wallpaper, fabrics, brands or sources of supply are nontaxable services.

(e) Research and development. 1. The development of
inforination pursuant (o a research and development contract is a
sale of a service which is not subject to the sales tax. Although the
person performing the research and development may be under
contract to provide plans, designs and specifications, or to testand
evaluate a proposed product, the primary objective of the cus-
tonier is to obtain the results of the technical skill and the exper-
fmental and research work of the engineers and other technicians
of the researcher.

2. In certain instances under a research and developmentcon-
tract, the information cannot be developed without the production
of a prototype. In this situation, the researcher owes tax on the
materials used to construct the prototype since itis used to compile
the data, designs, drawings and whatever else is provided to the
customer. The measure of the tax is the cost of the materials going
into the production of the prototype as well as all other materials
consumed in performing the contract. The transfer of the proto-
type is incidental to the transfer of information, and for sales tax
purposes, is deemed not a sale of tangible personal property. How-
ever, if the prototype is transferred to a customer for use in its busi-
ness or for the purpose of reselling it, the researcher may purchase
the materials used to construct the prototype without tax as prop-
erty for resale.

Examplest 1) A prototype is developed by Company A for a manufacturer who
will use it in its manufacturing activities. The materials used in producing the proto-
type may be purchased by Company A without tax as preperty for zesate. The
manufacturer may purchase the protetype from Company A without tax as property
used exclusively and directlyin manufacturing by providing Company A with aprop-
erly completed exemption certificate,

2) Aprototypeis developed by Company B for an organization who intends to setl
it to one of its members. The materials used in producing the prototype may be pur-
chased by Company B witiiout tax as property for resale, The organization may pur-
chase the prototype from company B without tax as property for resale by providing
Company B with a properly completed exemption certificate,

3. A research and development contract is distinguishable
from a contract for the production of an item after the researchand
development has been completed. All charges to the researcher’s
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customer relating to the production of such an item are for the sale
of tangible personal property, not research and development ser-
vices, and as such are subject to the tax.,

(f) ‘Recording studios. When a recording studio agrees to fur-
nish or supply records, acetates or other tangible personal prop-
erly which becomes the property of others, the tax applies to the
total gross receipts resulting from the sale of such tangible per-
sonal property, Gross receipts shall not be reduced for labor or ser-
vice costs, including charges for the use or rental of studio facili-
ties, even though such costs may be itemized in billing the
customer.

(g) Architects. Fees patd to archltects except fees paid to
architects for landscaping planning, to design buildings or struc-
tures are for services performed, and are not subject to the tax, If,
however, an architect has blueprints made from original drawings,
the sale of the blueprints is subject fo the tax,

(h) Drafting. Charges made by a self-employed person for
commercial drafting are subject to the tax when the charge is for
detailed drawings based entirely on specifications and data sup-
plied by architects, engineers, or other business firms, These
charges are taxable if the concepts, ideas, specifications or designs
depicted in the drawings produced are the customer’s and the per-
son performing the drafting simply transfers the details supplied
by the customer to paper thereby producing a drawing, which is
tangible personal property, for use by the customer. When the per-
son performing drafting services uses his or her own concepts and
ideas in producing detailed drawings for a customer, the sale of the
drawings is not a sale of tangible personal property.

(i) Enuresis alarms, Charges for rental of bed--wetting alarm
systems are taxable charges for the use of tangible personal prop-
erty, not charges for personal services, whether or not the lessor
analyzes information about the user and completes areport based
on the information,

() Detonating explosives. Detonating explosives is anon—tax-
able service. A person who performs such service and furnishes
the explosives used in conjunction with the service is the con-
sumer of the explosives.

(L) Taxidermists. Gross receipts from services taxidermists
perform on tangible personal property are suhject to the tax,

(m) . Car washes. The gross receipts of persons providing car
wash service, including those providing coin—operated self-ser-
vice car washes consisting of a pressurized spray of soap and
water, are taxable. These persons are the consumers of the tangible
personal property, such as soap, brushes, and towels, they pur-
chase, except for the wax, air freshener and protectants physically
transferred to a customer’s vehicle. Thus, suppliers may accept a
resale certificate for wax, air freshener and protectants sold to car
wash operators, but suppliers are liable for the tax on all other sales
of supplies to these operators.

(n} Soliciting adveriising for telephone directories. Persons
who solicit advertising for telephone books and who, as an inci-
dent of the service, provide telephone books to telephone compa-
nies or their subscribers, are the consumers of and shall pay tax on
all the telephone books they distribute in Wisconsin,

Example: Company B located in Wisconsin solicits advertising for telephone
books yellow pages and compiles, publishes and delivers the dircciories to the sub-
scribers of telephone companies. Company B contracts with an ent-of-state corpora-
tion 1o print the directories, The printer delivers aportion of the directories to the U.S,
Postal Service for delivery directly to telephone subscribers in Wisconsin. The
remaining directories are delivered to Company B who in tum distributes them to
subscribers in Wisconsin, Company B is not subject fouse tax onthe directories deliv-
ercd by the U.S. Postal Service. However, Company B is subject to use tax on the
directorics delivered to it which it distributes 1o subscribers.

Note: Section Tax 11.67 interprets ss, 77.51 (4), (12), (13), (14) (intro.), (h) and
{L), (15), (20} and {22) {a) and (b) and 77.52 (1), (2) (a) and (2m) {a) and {b}, Stats,

Note: Theinterpretations in s, Tax 11,67 are effective under the general sales and
use tax law on and after September |, 1969, except that fees pald to architects per-
forming landscaping planning became taxable cffective May 1, 1982, pursuant to
Chapter 317, Laws of 1981,

History: Cr. Register, Jannary, 1978, No, 265, eff. 2-1-78; am. (3} {n), Register,
June, 1983, No. 330, eff, 7-1-8%; 1. (3} (k) and am, (3) {n), Register, September, 1984,
No, 345, eff, 10-1-84; am. (3) (h), Register, April 1990, No, 412, eff, 5-1-90; am,
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(1), (2) (b) and (&), (3) (), () 1. aﬂd? (e) 1. and 2., {g), (L), (m) and {n), Register,
Novcm'bcr, 19‘93 No. 455, eff. 12-1-9

Tax 11.68 Construction contractors. (1) GENERAL.
(a) Construction contractors may be retailers with respect to some
activities and consumers with respect to others, When a construc-
tion contractor acts as a retatler, the contractor shall obtain a sell-
er’s permit and pay the tax on gross receipts from retail sales of
tangible personal property or taxable services. When the contrac-
tor acts as a consumer, the contractor shall pay the tax on its pur-
chases of property consumed,

Note: Refertos, Tax 11.002 for a description of pcnmtrcqulrcmems. howto apply
for a permit, and the 15-day time period within which the department is required to
act on permit applications.

(b) Contractors are retailers of:

1. Property which retains its character as personal property
after sale and installation.

Note: Refer to subs. (4) and (6} for the classification of property.

2. Labor or services furnished in instaliing tangible property
which retains its character as personal property after installation.
" Note: Refer to subs, (4) and (6) for the classification of property,

3. Labor and material furnished in the repair, service, alter-
ation, fitting, cleaning, painting, coating, towing, inspection and
maintenance of items of real property which retain their character
as tangible personal property for repair purposes.

Note: Refer o sub. (10) for adescription of real property which retaing its charac-
ter as tangible personal property for repair purposes.

4. Tangible personal property sold.

{c) Contractors are consumers of tangible personal property
they use when engaged in real property construction activities,
such as altering, repairing or improving real property.

(2) REAL PROPERTY CONSTRUCTION CONTRACTORS. (a) Gener-
aly, real property construction contractors are persons who per-
form real property construction activities and include persons
engaged in activities such as building, electrical work, plumbing,
heating, painting, steel work, veniilating, paper hanging, sheet
metal work, bridge or road construction, well drilling, excavating,
wrecking, house moving, landscaping, roofing, carpeniry,
masonry and cement work, plastering and tile and terrazzo work.

(b) A retfailer may also be a real property contractor, such as
a department store which sells and installs tangible personal prop-
erty which becomes a part of real property after installation.

Examplet A hot water heater or water softener sold and installed in a purchaser’s
residence by a retailer becomes real property after installation. Theretailer is consld-
ered to be a real property contractor.

(¢) Real property construction activities include the fabrica-
tion of modular units designed and fabricated for a specific pre-
fabricated building to be affixed to land at a particular location
designated by the purchaser before the fabrication of the modular
units, The modular units must have a realty function and must
become a permanent accession to realty.

(3) PURCHASES BY CONTRACTORS. (a) Under s. 77.51 (2},
Stats., contractors who perform real property construction activi-
ties are the consumers of building materials which they use in
altering, repairing or improving real property. Therefore, suppli-
ers’ sales of building materials to contractors who incorporate the
materials into real property in performing construction activities
are subject to the tax, This includes raw materials purchased out-
side Wisconsin that are used by a contractor in manufacturing tan-
gible personal property outside Wisconsin, or that are fabricated
or altered outside Wisconsin by a contractor so as to become dif-
ferent or distinct items of tangible personal property from the con-
stituent raw materials, and are subsequently stored, used or con-
sumed in Wisconsin by that contractor.

Noter Prior to August 12, 1993, raw materials purchased outside Wisconsin that
were used by a contractor in manufacturing tangible personal property outside Wis-
consin or that were fabricated or altered outside Wisconsin by a contractor so as to
become different or distinet items of tangible personal property from the constituent
raw materials, and were subsequently stored, nsed or consumed in Wisconsin by that
contractor were not subject 10 tax pursuant 1o the Circuit Court of Dane County deci-
sion in Mortan Buildings, Inc. vs. Wisconsin Department of Revene (2/10/92),

4
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(b) Property which a construction contractor will resell as per-
sonal property may be purchased without tax for resale. This prop-
erty includes personal property furnished as part of a real property
construction activity when the personal property retains its char-
acter as personal property after installation, This property also
includes personal property furnished as part of a real property
construction activity when provided as part of 4 taxable landscap-
ing service.

Note: Refer 10 subs. (4) and {6) for the classification of property.

{c)} Machinery and equipment, including read building equip-
ment, tunnel shields, construction machines, and cement mixers,
toals, including power saws and hand tools, and supplies, includ-
ing machine lubricating and fuel oils, form lumber and industrial
gases, purchased by a construction contractor for the contractor’s
use are generally either consumed in the process of construction
or are removed when the project is completed. The contractor is
the consumnier of the personal property and shall pay the tax on its
purchases of the property. However, an exemption is provided in
s. 77.54 (5) {d), Stats., for mobile cement mixers used for mixing
and processing and the motor vehicle or trailer on which a mobile
mixing unit is mounted, including accessories, attachments, parts,
supplies and materials for the vehicles, trailers and units,

(d) Under s, 77.54 (26), Stats., contractors may purchase with-
out sales or use tax tangible personal property which becomes a
component part of an industrial waste treatment facility that
would be exempt under s, 70.11 {21) (a), Stats., if the property

were taxable under ch. 70, Stats., or a municipal waste treatment

facility, even though they are the consumers of the property.
Note: Refer tos, Tax 11,11 :egardmg industrial and municipal waste treatment
facilities,

(e) Under s. 77.54 (26m), Stats., contractors may purchase
without sales or use tax waste reduction and recycling machinery
and equipment, including parts, which are exclusively and
directly used for waste reduction and recycling activities which
reduce the amount of solid waste generated, reuse, recycle or com-
post solid waste or recover energy from solid waste, even though
they are the consumers of the property.

Examples: 1} Equipment used in a foundry toclean sand so that the sand can be
reused gqualifies for exemption.

2) Bquipment used to remove impurities from lubricating oil used in manufactur-
ing machines so that the oil can continue to be used by the manufacturer qualifies for
exemption,

3) Equipment used to produce fuel cubes qualifies for exemption, This equipment
shreds waste paper and cardboard, removes foreign objects, blends the materials with
a binding agent, adds moisture if necessary and then compresses the materials into
fuel cubes which are bumed by homeowners or others o replace wood.

4) Aroto-mill machine that minesold pavement and grinds up the mined materials
to be reused in consiruction activitics qualifies for exemption.

5) Large steel waste collection comainers, including dutnpsters, which may be
picked up and dumped into waste collection trucks or kauled away on flatbed tucks,
or which may mechanicatly compact the waste in the container do not qualify for
exemption,

{f) Under s, 77.54 {(41), Stats., contractors, subcontractors or
builders may purchase without sales or use tax building materials,
supplies and equipment acquired solely for or used solely in the
construction, renovation or development of property that would
be exemptunder s. 70.11 (36), Stats., exempts property consisting
of or contained in a sports and entertainment home stadium,
including but not limited to parking lots, garages, restaurants,
parks, concession facilities, transportation facilities, and func-
tionally related or auxiliary facitities and structures; including
those facilitics and structures while they are being built;
constructed by, leased to or primarily used by a professional ath-
letic team that is a member of a league that includes teams that
have home stadiums in other states, and the land on which that sta-
dium and those structures and facilities are located.

{4) CLASSIFICATION OF PROPERTY AFTER INSTALLATION. (a)
Contractors shall determine whether a particnlar contract or trans-
action results in an improvement to real property or in the sale and
instaliation of personal property. In determining whether personal
property becomes a part of real property, the following criteria
shall be considered;

1. Actual physical annexation to the real property,
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2. Application or adaptation to the use or purpose to which the
real property is devolted; and

3. An intention on the part of the person making the annex-
ation to make a permanent accession to the real property.

Note: Sce Depi, of Revenne vs, A. Q. Smith Harvestore Products, Inc.(1976), 72
Wis. 2d 60, regarding determining whether personal property becomes a part of real
property. ) )

{b) Certain types of property that have a variety of functions
may be personal property in some instances and additions to real
property in others, including boilers, furnaces, stand-by genera-
tors, pumps, substations and transformers. When this property is
installed primarily {o provide service to a building or structure and
is essential to the use of the building or structure, it is a real prop-
erly improvement. However, when similar property is installed in
a manufacturing plant to perform a processing function, itmay, as
machinery, retain its status as personal property.

{5) PERSONAL PROPERTY WHICH BECOMES A PART OF REALTY. A
construction contractor is the consumer of personal property, such
as building materials, which is incorporated into or becomes a part
of real property, and sales of this personal property to a contractor
are subject to the tax, Personal property which becomes a part of
real property includes the following:

(a) Boilers and furnaces for space heating.

(b) Built—in household items such as kitchen cabinets, dish-
washers, fans, garbage disposals, ceniral vaguum systems and
incinerators. )

{c) Cemetery monuments.

(d) Buildings, and structural and other improvements to build-
ings, including awnings, canopies, carpeting, foundations for
machinery, floors, including computer room floors, partitions and
movable walls attached in any way to realty, general wiring and
lighting facilities, roofs, stairways, stair lifts, sprinkler systems,
storm doors and windows, deor controls, air curtains, loading
platforms, ceniral air conditioning units, building elevators,
sanitation and plumbing systems, and heating, cooling and ven-
tilation systems.

(e) Fixed or year—around wharves and docks.

(D Improvements to land, including retaining walls, roads,
walks, bridges, fencing, railway switch tracks, ponds, dams,
ditches, wells, underground irrigation systerns except systems
sold to and for use by farmers, drainage, storm and sanitary sew-
ers, and water supply lines for drinking water, sanitary purposes
and fire protection.

{g) Planted nursery stock. However the sale of nursery stock
to a landscape confractor, who uses the nursery stock in providing
taxable landscaping services, is not subject to the tax.

th) Residential water heaters, water softeners, intercoms,
incinerators and garage door opening equipment, except portable
equipment,

(i) Silos and grain elevators.

G} Swimming pools, wholly or partially underground.

(k) Storage tanks constructed on the site.

(L) Traffic signals, and street and parking lot lighting.

(m) Truck platform scale foundations.

(n)} Watlk—in cold storage units becoming a component part of
a building,

(6) PROPERTY PROVIDED UNDER A CONSTRUCTION CONTRACT
WHICH REMAINS PERSONAL PROPERTY. (a) Contractors shall obtain
aseller’s permit and report for taxation gross receipts from the sale
and installation of personal property, furnished under a construc-
tion coniract, which retains its character as personal property after
installation, such as:

1. Furniture, radio and television sets and antennas, washers
and dryers, portable lamps, home freezers, portable appliances
and window air conditioning units.

2. Communication equipment, including intercoms, pneu-
matic tube systems, satellite dishes, roof mounted antennas,
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CATYV wiring and music and sound equipment in business, indus-
trial or commercial buildings, schools and hospitals, but not in
apartment buildings, convalescenl homes or other residential
buildings.

3. Casework, tables, counters, cabmcts, lockers, sinks, ath-
letic and gymnasium equipment, and related easily movable prop-
erty attached to the structure in schoots, laboratories and hospitals,
but not in apartment buildings, convalescent homes or other resi-
dential buildings.

4. Machinery, including safety attachments, equipment,
tools, appliances, process piping and wiring used exclusively by
manufacturers, industrial processors and others performing a pro-
cessing function with the items.

5. Office, bank and savings and loan association furniture and
equipment, including office machines, safe deposit boxes,
drive-up and walk-up windows, night depository equipment,
remote TV auto teller systems, camera secunty equipment and
vault doors.

‘6. Tersonal property used to carry on a trade or business,
including fixtures and equipment installed in stores, taverns, night
clubs, restaurants, ice arenas, bowling alleys, hotels and motels,
barber and beauty shops, figure salons, theaters and gasoline ser-
vice stations. Underground storage tanks at gasoline service sta-
tions are real property.

7.. Shades, curtains, drapes, venetian blinds and associated
hardware,

8. Radio, television and cable television station equipment,
but not broadcasting towers installed on their owner’s land.

9. Except as provided in s5. 77.51 (4) (b) 6. and (15) (b} 5. and
‘77.54 (31), Stats., mobile homes located in a mobile home parkon
land owned by a person other than the mobile home owner.
Exemptions are provided by ss. 77.51 (4) (b) 6 and (15} (b} 5. and
77.54 (31), Stats., Tor 35% of the total amount for which a new
mobile home that is a primary housing unit, or that is transported
in 2 unattached sections if the total size of the combined sections,
not including additions and attachments, is at least 984 square feet
measured when the sections are ready for (ransportation, is sold
and the full amount for which aused mobile home thatis a primary
housing unit is sold or purchased. No credit may be allowed for
trade—ins and the exemption does not apply to a lease or rental.

10. Adveriising signs, except their underground concrete
foundations. A foundation is underground even though a portion
of the fouridation extends above the grade.

11. Buildings and standing timber sold for removal.

12. Utility transmission and distribution lines installed above
ground on land owned by others as provided in s. Tax 11.86 (13,
and oil and gas pipeline pumping station equipment.

13. Commercial and industrial incinerators which do not
become an integral part of the building.

14. Seating in auditoriums and theaters, and theater stage
lights and projectior equipment.

(b) If a few items of tangible personal property, minor in cost
in relation to the total amount of a contract, are sold as part of a
coniract which includes construction of a building or other struc-
ture and no separate charge is made for the personal property, the
cost of the properiy to the construction contractor shall be used as
the measure of gross receipts subject to sales tax. If a separate
charge is made for any of the iterns, they are subject to the tax, but
not less than on their cost. '

Example: A refrigerator or drapes are included in the contract to construct a new
house. The cost of the refrigerator and drapes to the construction contractor are
inciuded in the measure of gross receipis subject to sales tax.

{7} PROPERTY PURCHASED BY A PERSON WHO PERFORMS BOTH
CONSTRUCTION CONTRACTING AND RETAIL SELLING, WHEN DESTINA-
TION OF PROPERTY PURCHASED IS UNKNOWN AT TIME OF PURCHASE.
Section 77.51 (2), Stats., provides in part that “A centractor
engaged primarily in real property construction gctivities may
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use resale certificates only with respect to purchases of property
which the contractor has sound reason to believe the contractor
will sell to customers for whom the contractor will not perform
real property construction activities involving the use of such
property.” However, some construclion contractors who also sell
construction supplies at retail do not know when they purchase
these supplies whether they will be consumed in construction con-
tracts or resold to others. In these instances, a construction con-
tractor may do one of the fol[owmg at the time of making pur-
chases:

. (a) Give aresale certificate to suppliers and purchase the prop-
erty without tax. If the contractor later resells the property, the
contractor shall report the sales and collect and remit the tax on the
sales price to customers. If the property is used in fulfillment of
a construction contract, the contractor shall pay a use tax on its
purchase price.

(b} Pay sales tax to suppliers on all property purchased. If the
property is later consumed in fulfilling a construction contract, the
tax obligation is taken care of. If the property is resold at retail, the
coniractor shall collect and remit sales tax on these retail sales, but
may take as a credit against the sales (ax any tax paid to suppliers
at purchase.

(8} PROPERTY PURCHASED TC FULFILL A CONTRACT WITH AN
EXEMPT ENTITY. (&) The sales tax exemption provided to govern-
mental units and other exempt entities, such as churches and non-
profit hospitals, does not apply to building materials purchased by
a contractor for use under a construction contract to alter, repair
or improve real property for the exempt entity. Gross receipts from
sales of these building materials to a contractor are subject to the
tax if the building materials become part of real property after
construction or installation.

Examples: 1) A contractor shall pay the tax to ils supplier of 1angible personal
property purchased fo construct a bridge, road or governmental building, since the
property becomes a part of realty after installation,

2) A contracior shall pay tax on its purchases of pumps and other equipment for
use at a municipal welk or pumping station, since the property becomes a part of realty
after installation.

by A contractor may purchase without tax as property for
resale tangible personal property which retains its character as
personal property after installation as described in sub. (6), even
though the resale of the property by the contractor is exempt when
the property is sold to a governmental unit or other exempt entity
having a Wisconsin certificate of exempt status. This property
includes furniture; processing machinery or equipment used in a
municipal sewerage or water treatment plant; classtoom labora-
tory sinks, tables and other equipment; and seating for an audito-
rium. This exemption does not apply to property which becomes
a part of real property as described in sub. (5) and par. (a).

(9) USE OF PROPERTY PURCHASED OUTSIDE WISCONSIN, (a) If
a construction contractor, when the contractor acts as a consumer,
purchases property outside Wisconsin for use in Wisconsin, the
contractor shall pay the Wisconsin use tax, but may claim a credit
against this use tax for any sales or use tax legally due and paid in
the state where the purchase was made.

(b) If a construction contractor purchases property outside
Wisconsin which will be stored in Wisconsin and subsequently
used in real property construction aciivities outside Wisconsin,
the contractor shall pay the Wisconsin use tax on those purchases,
but may claim a credit against this use tax for any sales or use tax
legally due and paid in the state where the purchase was made or
property was used prior to being stored in Wisconsin,

(c) If Wisconsin has jurisdiction over the out—of-state sup-
plier, the supplier shall collect the use tax and remit it to the depart-
ment, If the supplier fails to do so, the contractor shall report and
pay the tax to Wisconsin.

Note: The use tax as provided for in sub, (9) does not apply prior to August 12,
1993, to raw materials purchased owtside Wisconsin that are, prior to being stored,
used or consumed in Wisconsin, manufactured into tangible personal property by that
contractor outside Wisconsin, or that are fabricated or alicred outside Wisconsin by
that coniractor so as to become different or distinct items of tangible personal prop-
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erty from the constitunent materials pursuant to the Circuit Courtof Danc County deci-
sion in Morton Buildings, e, vs. Wisconsin Department nf Revenne (2/1052),

(10) CONSTRUCTION AND REPAIR SERVICES. (a) A contractor
who performs real property construction activities may not add
tax to any charge for labor or material, since gross receipts from
these activities are not taxable. The tax which a contractor pays on
its purchases of materials consumed in real property construction
increases its cost of the materials and becomes a cost of doing
business.

(b) A contractor’s charges for the repair, service, alteration, fit-
ting, cleaning, painting, coating, towing, inspection and mainte-
nance of all tangible personal property are taxable. Solely for the
purpose of imposing the tax on this service, numerous items that
in other circumstances and for other purposes are deemed part of
real property are deemed to retain their character as tangible per-
sonal property. Accordingly, any construction contractor who is
engaged in the repair, service, alteration, fitting, cleaning, paint-
ing, coating, towing, inspection and maintenance of any items
listed in par. (¢) or other items of tangible personal property shall
register as aretailer and pay the tax on gross receipts from the per-
formance of these services.

(c) Section 77.52 (2) (a) 10., Stats., provides in part that *...the
Sfollowing items shall be deemed to have retained their character
as tangible personal property, regardless of the extent to which
any such item is fastened to, connected with or built into real prop-
erty: furnaces, boilers, stoves, ovens, including associated hoods
and exhaust sysiems, heaters, air conditioners, humidifiers, dehu-
niidiffers, refrigerators, coolers, freezers, water pumps, water
heaters, water conditioners and softeners, clothes washers,
clothes dryers, dishwashers, garbage disposal units, radios and
radio antennas, incinerators, television receivers and antennas,
record players, tape players, jikeboxes, vacuum cleaners, furni-
ture and furnishings, carpeting and rugs, bathroom fixtures, sinks,
awnings, blinds, gas and electric logs, heat lamps, electronic dust
collectors, grills and rotisseries, bar equipment, intercoms, recre-
ational, sporting, gymnasium and athietic goods and equipment
including by way of illustration, but not of limitation bowling
alleys, golf practice equipment, pool tables, punching bags, ski
tows and swimming pools; office, restaurant and tavern type
equipment including by way of illustration, but not of mitation
lamps, chandeliers, and fans, venetian blinds, canvas awnings,
office and business machines, ice and milk dispensers, beverage—
making equipment, vending machines, soda fountains, steam
warmers and tables, compressors, condensing units and evapora-
tive condensers, pneumatic conveying systems; laundry, dry
cleaning, and pressing machines, power tools, burglar alarm and
Jire alarm fixtures, electric clocks and electric signs.”

(d) Charges for tangible personal property, such as a repair
part, incorporated into property listed in par. (¢) being repaired are
taxable. Because the item repaired is deemed personal property,
any tangible personal property incorporated into it is deemed pur-
chased by the coniractor for resale and, therefore, may be pur-
chased without tax.

Example: If a contractor is engaged to repair arefrigerator, whether frec—standing
personal property or built-in so as to be a part of real property, in a home, the repair
service and any charge for parts are taxable,

(11) REPAIR SERVICES CONTRASTED WITH REPLACEMENT SER-
VICES. Section77.51 (4) {c) 4., Stats., provides that taxable gross
receipts do notinclude the price received for labor or services used
in installing property which constitutes a capital improvement of
real property. On the other hand, s. 77.52 (2} (a) 10., Stats., pro-
vides; that the price received for labor or services in repairing,
servicing, altering, fitting, cleaning, painting, coating, towing,
inspection and maintenance of tangible personal property is tax-
able and many specifically named items retain their character as
personal property regardless of the extent to which fastened to,
connected with or built into real property, Among these items are
furnaces and boilers used for space heating. In view of these stat-
utes, charges for services and repair parts for repair of tangible
personal property covered by both statules, such as a furnace
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botler, are taxable, but charges for services in totally replacing the
propetty are not taxable. In the nontaxable situation, the replace-
ment persenal property is taxable when sold to the. contractor
mstaiimg it, but the contractor's charge for the replacement ser-
vice is not taxable.

(12) CoUNTY TAX ON BUILDING MATERIALS.  (a} Section 77.71
(3}, Stats., imposes an excise tax upon a contractor engaged in
construction activities, which includes constructing, altering,
repairing or improving real property within a county which has
adopted the county tax, The tax is measured by the sales price of
the tangible personal property used in constructing, altering,
repaiting or improving real property which becomes a component
part of real property in that county, unless the contractor has paid
the county tax of a county in this state or a similar local sales tax
in another state on the purchase of that property.

{b) Building materials which become a component part of real
property are used and consumed at the job site,

(c} In providing repair services to real property subject to taxa-
tion under s. 77.52 (2) (a) 10., Stats., a contractor may purchase
without county tax for resale the building materials used in pro-
viding the taxable services, and the county excise tax imposed
under s, 77.71 (3), Stats., does not apply to those purchases.

{d) Section 77.77 (3), Stats., provides that the sales tax under
s. 77.71 (1), Stats., and the excise tax under s. 77.71 (3), Stats., on
the sale of building materials to confractors engaged in the busi-
ness of constructing, altering, repairing or improving real estate
for others is not imposed, if the materials are affixed and made a
structural part of real estate and the amount payable to the conirac-
tor is fixed without regard to the costs incurred in performing a
written contract that was irevocably entered into prior to the
effective date of the county ordinance, or that resulted from the
acceptance of a formal written bid accompanied by a bond or other
performance guaranty that was irrevocably submitted before that
date.

(e) The excise tax unders. 77.71 (3), Stats., on building materi-
als used in real property construction activities is not imposed if
the contractor purchased the building materials before the effec-
tive date of the county tax of that county or has paid the sales fax
of another county in this state in purchasing the building materials,

Note: Section Tax 11.68 interprets ss. 77.51 (2), (4) (b} 6. and (c) 4., (14) {intro.),
(g) and (i) and (15) {b) 5. and {c} 2,, 77.52 (2) (a} 10., 1| and 20, 77.53 (1}, 77.54 {5}
(), (6) (a), (26), (26m), (31) and (41), 77.71 (3) and 77.77 (3), Stats.

Note: The interpretations in s, Tax 11.68 are effective under the general sales and
use tax law on and after September 1, 1969, except: (a) Vault doors were not consid-
ered personal property uniit August [, 1975; (b) Service station equipment such as
underground tanks, gasoline pumps and hoists instaled in or securely attached to
theirowner’s land was real property, but the property was personal property if the per-
sonal property and land were owned by different persons prior to August 1, 1975; (¢}
Adverlising signs were real property if erceted on and securely attached to the own-
er’s land prior to August 1, 1975; (d) Landscaping services became taxable effective
May 1, 1982, pursuant to Chapter 357, Laws of 1981; (¢) The exemption for waste
reduction and recycling machinery and equipment became effective July 1, 1984,
pursuant to 1983 Wis. Act 426; (f) The exemption for mobilte units used for mixing
and processing became effective July 20, 1985, pursuant to 1985 Wis. Act2%; (g The
credit for local sales taxes paid to other states became effective April 1, 1986, pur-
sisant to 1987 Wis. Act 27; (h) The exemption for safely attachments for manufactur-
ing machines became effective June I, 1986, pursuant to 1985 Wis. Act 149; (i)
Thirty-five percent of the selling price of new mobile homes and 100% of the selling
price of used mobile homes became effective Januazy 1, 1987, pursvant to 1985 Wis.
Act29; () The exemption for property used in construciing professional sports and
honw entertainment stadiums became effective October 1, 1991, pursuant to 1991
Wis, Act 37; (k) The 35% rveduction fn gross receipts for now mobile homes rans-
ported in 2 unattached sections became effective October 1, 1891, persuant to 1991
Wis, Act 39; (L) Tangible personal properiy purchased outside Wsconsm stored in
Wisconsin and subscquently used outside Wisconsin became taxable Ociober 1,
1991, pursvant to 1991 Wis. Act 39; and () Raw materials purchased outside Wisf
consin, manufactured, fabricated or otherwise aliered by the contractor outside Wis-
consin and used in real property construction by the contractor in Wisconsin became
subject to use tax effective August 12, 1993, pursuant to 1993 Wis, Act 16,

History: Cr. Register, November, 1978, No, 275, eff, 12-1-78; am, (5) {d), (6} {a}
2.and 12., (10) {b), Register, December, 1983, No. 336, eff. [-1-84; reprinted to cor-
rect error in {10) {b), Register, January, 1984, No. 337, emerg. cr. {12), eff, 3-24-86;
cr. (12), Register, October, 1986, No, 370, eff, 11-1-86; am. (9) (a), Register, July,
1987, No. 379, ¢ff. 8—1-87; am. {5) (g) and (12) (), Register, Apdl, 1990, No. 412,
eff, 5-1-90; am. (1) (b} 1., 2. and 3., (2} (a) and (b), {3) by and (), (4) {a) (intro.} and
(b}, (5] (intro.), {b), (¢}, (), () and (j}, (6){a)2.,4., 5., 6., 9. and 10, and (), (7), (8),
(9) (a), (10} (=), (b) and (d) and (11}, cr. (3) (d) a.nd (e) Reglstcr. June, 1991, No. 426,

eff. 7-1-91; renunw (%) (b) to be (c); o (2) (c), {3} (£) and () (b), am, {6} (a) {intro.),
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9., 10.,{10) (a), (<}, and {12} (), Register, December, 1992, No. 444, ff. -1-93; am.
{3) {a), Register, Aprl, 1994, No. 460, eff. 5-1-94. .

Tax11.69 Financial institutions. (1) DerNiTION. In this
section, “financial institution” includes a bank, savings and loan
association, savings bank or credit union.

(2) Exenpr SALES.  Financial institutions are primarily
engaged in providing nontaxable services. Those services include
charges to customers for cashier’s checks, money orders, travel-
er’s checks, checking accounts and the use of safe deposit boxes.

(3) TAXABLESALES. A financial institution shall obtain a seli-
er’s permit and regulariy file sales and use tax returns if it has tax-
able gross receipts, Taxable gross receipts include sales of the fol-
lowing: .

{a) Charges for providing parking space for motor vehicles.

{b) Coin savings banks. .

(c) Collectors’ coins or currency sold above face value.

(d) Commemorative medals.

(e) Gold and silver bullion.

{f) Meals and beverages in the institution’s cafeteria.

(g) Personalized imprinted checks, except where the check
printer is the retailer of the checks to customers. A check printer
is the retatler of checks where it sets the price for the checks, pro-
vides the order forms for the checks and invoices or bills the cus-
tomer for the checks, even though the financial institution collects
the order from the customer, charges the customer’s account on
behalf of the check printer and remits the amount due from the
account to the check printer.

(h} Repossessed merchandise,

Mote: Refertos, Tax 11.002 for a descripiion of permit requirements, how to apply
for a permit, and the 15-day time period within which the department is required to
act on permit applications. .

{4) PurCHASES. (a) A financial institution’s purchases subject
to sales or use tax include office furniture and equipment, such as
desks, chairs, couches, writing tables and office machines, safe
deposit boxes, drive—up and walk-up windows, night depository
equipment, vault doors, remote TV auto teller systems and camera
security equipment, : :

(b) Any tangible personal propeity purchased by a financial
institution to be given away to a customer, whether or not based
upon the amount of a deposit, is taxable at the time it is purchased.
This property includes calendars, playing cards, plat books, maps
and any other items transferred to customers to promote business.
Checking account and savings account forms provided to custom-
ers free of charge are also subject to the tax.

{c) Purchases of tangible personal property that the financial
institution will resell, rather than give away, may be purchased
without tax by giving its supplier a properly completed resale cer-
tificate.

(d) If a financial institution is not required to have a seller’s
permit and has a use tax obligation because purchases are made
without tax, it shall apply for a consumers’ use tax registration cer-
tificate and report the tax on the purchases.

(5) SeeCIAL PROVISIONS, (a) Sales to state chartered credit
unions and to federal and state chartered banks, savings and loan
associations and savings banks are taxable, unless resold by the
credit union, bank, savings and loan association or savings bank.

{b) The use tax may not be imposed directly on a federal credit
union due to federal restrictions.

Nofer Section Tax 11,69 interprets ss, 77.51 (13) {a), (14) (intro.} and (k) and (20)
and 77.52 (1) and (2) (a) 9., Stats,

Historys Cr. Register, December, 1977, No. 264, eff. [-1-78; am. (5) (a), Register,
January, 1983, No. 325, eff. 2-1-83; renum, (1) to be (2), renum. (2) {title}, (intro.},
{a), (b), (e}, (), {e), (D), () and (b} to be (3) (title), (intro.), (b}, (d}, (e}, (&), (), (1),
{a) and (g}, renum. {3) (titie), (), {b) and (c) to ba (4) (titke), (8), (b) and (d), renum,
@) to be (1), am. (1), (2), (3) (g), (4) (), (b) and (d) and (5) (), cr. (4) (c), Register,
Octeber, 1996, No. 490, eff. 11-1-96.

Tax 11.70 Advertising agencies, (1) DermNiTIONs, In
this section:
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(a) “Finished art” means the final art used for actual reproduc-
tion by photomechanical or other processes, or for display pur-
poses. Finished art includes drawings, paintings, designs,
photographs, lettering, paste-ups, mechanicals or assemblies,
charts, graphs and illustrative material not reproduced.

(b) “Preliminary art” means art prepared solely for presenting
an idea to a client or prospective client, Preliminary art includes
roughs, visualizations, sketches, layouts and comprehensives.

{2) Taxapre saLES, The following sales are subject to Wis-

consin sales or use tax, unless an exemption in sub. {3) applies:

{a) Charges for finished art. Finished art is tangible personal
property. )

(b) Charges for preliminary art all or any part of which results
in the production of finished art or other tangible personal prop-
erty by the advertising agency. This preliminary art is tangible per-
sonal property.

Example; 1) Company A contracts with an advertising agency to produce an
advertising campaign for Company A's product. The advertising agency develops 10
ideas or suggestions, in the form of preliminary art, for an advertising flyer. Company
A sclects one of the ideas, and it is developed into finished art, which is used to pro-
duce flyers, .

The charges by the advertising agency for the production of preliminary art for all
10 ideas are subject to tax, provided an exemption does not apply to the sale of the
finished art, because one idea was selected and was used to produce finished art.

2) Company B contracts with an advertising agency to preduce a radio commer-
cial. The agency produces a demonstration tape (demo) which contains several differ-
ent jingles which could be used in the commercial. Company B selects one of the
jingles, and the commercial is produced.

The charge by the agency for the demo is subject to tax, The demo is preliminary
art. Since finished art was produced from the preliminary art, the charge is subject to
tax, unless an exemplion applies 1o the sale of the finished ar1.

(c) Sales of signs, circulars, business cards, stationary show-
cards, banners, posters, bulletins, direct mail advertising, cata-
logs, brochures, commmercials, tapes or other items of tangible per-
sonal property.

Examples; 1) Company C contracts with an advertising agency 1o have 10,000
advertising flyers produced. The advertising agency prepares preliminary art. Com-
pany Cdecides on one theme and the finished artis produced. The advertising agency
has the flyers printed and delivered to Company C. Company C mails the flyers 10
its Wisconsin customers.

The entire charge to Company C by the advertising agency for the flyers, which
includes preliminary az, finished art and the flyers, is subject to tax.

2) Company D decides 10 have a radio advertising campaign and contracis with
an advertising agency. The advertising agency produces several advertising jingles
on a“demo” tape, and Company I? selects one jingte. The advertising agency then
produces a master tape at ils Wisconsin sound production studio. The master tape
remains atthe stidio, and 10 ¢oples or “dubs” are preduced. Onedub s given to Com-
pany D, and the other 9 dubs are maited by the advertising agency directly to various
Wisconsin radio stations, The air time is arranged by Company D. ;

The entire charge by the advertising agency for the production of the master tape
and dubs is subject to tax,

{d) Photographic services or photostats,

{(e) Preducing, fabricating, processing, printing or imprinting
tangible personal property for clients for a consideration, even
though the client may furnish the materials used in producing, fab-
ricating, processing, printing or imprinting of the tangible per-
sonal property.

(3) NoNTAXABLE SALES. Charges for the following are not
subject to Wisconsin sales or use tax:

(a) Preliminary art that does not result in the production of fin-

ished art or other tangible personal property.

Example: Company E contracts with an advertising agency for an engoing adver-
tising campaign. The agency submits several suggestions, in the form of preliminary
art, for a spring advertising campaign. These ideas are rejected by Company E, The
charge by the advertising agency for preliminary art not chosen for further develop-
ment is not subject tatax, because the preliminary art was not developed into finished
art.

(b) Writing original manuscripts or news releases.

{c) Writing copy to be used in media advertising.

{d) Consultation, market research and compiling statistical or
other information.

{e) Recommendations for advertising themes or merchandis-
ing plans.

(f) Obtaining media space and time.

(g) Printed material which is designed to adverlise and pro-
mote the sale of merchandise, or to advertise the services of indi-
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vidual business firms, which is purchased and stored for the pur-
pose of subsequenily transporling it outside Wisconsin by the
client for use thereafter solely outside Wisconsin,

Exampte: Company P contracis with an advertising agency to have 10,000 adver-
tising flyers produced. The advertising ageney prepares preliminary art. Company F
decides on one theme and the finished art is produced. The advertising agency has
the fiyers printed and delivered to Company F, Company Fmails the flyers toits cus-
tomers located outside Wisconsin,

The entire charge 10 Company F by the advertising agency for the flyers, which
includes preliminary art, finished art and the flyers, is exempt from tax because the
printed advertising material is transported outside Wisconsin by Company F fer use
by Company F cutside Wisconsin,

(h) Printing or imprinting tangible personal property which
will be subsequently transported outside Wisconsin for use out-
side Wisconsin by the client for advertising purposes.

Example: Company G contracts with an advertising agency to produce an adver-
tising flyer. The advertising agency prepares preliminary art, Company G decides on
one theme, and the finished ar is prepared. Company G provides the finished arz,
paper and ink 10 a Wisconsin printer who prints 10,000 copies of the flyer. The fiyers
are mailed by Company G to addresses outside Wisconsin, ’

The charge to Company G by the printer for the printing of the flyers is exempt
from tax because the flyers are transported outside Wisconsin for use ontside Wiscon-
sin by Company G for advertising purposes. '

(i) Tangible personal property that will be resold by the client.

Example: Company H has an advertising agency produce specification sheets for
Company H’s preducts. The specification sheets are included with the products when
soldto Company H's customers, The adventising agency producesthe finished art and
has the printing done. Company H receives an itemized bill from the advertising
agency which shows a charge for the finished art and the printing,

The entire charge by the adveriising agency to Company H is exempt from tax
because the specification sheets are included with Company H's products which will
be sold to customers. Company H may claim aresale exemption for the specification
sheets by providing the agency with a properly completed Wisconsin resale certifi-
cate, form 5-205.

(j) Tangible personal property becoming an ingredient or com-
ponent part of an article of tangible personal property or which is
consumed or destroyed or loses its identity in the manufacture of
tangible personal property in any form destined for sale.

Exampte: Company I contracts withan advertising agency to produce an adventis-
ing flyer. Theadvertising agency prepares preliminary art, Company 1 decidesonone
theme and the finished artis perepared. Company I takes the finisked art toa Wisconsin
printer and has 10,000 flyers printed. The printer uses its own paper and ink to print
the flyers. The flyers are mailed by the printer to addresses in Wisconsin.

The charge to Company 1 by the advertising agency for the preliminary artand fin-
ished art is exempt from Wisconsin sales tax because the finished art is consumed in
the production of fiyers which are sold by the printer to Company 1.

(k) Tangible personal property or services that become an
ingredient or component of shoppers guides, newspapers or peri-
odicals or that are consumed or lose their identity in the manufac-
fure of shoppers guides, newspapers or periodicals, whether ornot
the shoppers guides, newspapers or periodicals are transferred
without charge to the recipient. This exemptien does not apply to
advertising supplements that are not newspapers.

Example: Company J contracts with an advertising agency to produce a shoppers
guide advertisement, The advertising agency produces layouts and roughs for
approval by Company J. Company J approves, and the finished art for the shoppers
guide advertisement is produced. The preliminary art and finished ari charges are
billed to Company I for the job, Company J deals dircetly with the shoppers guide
publisher to run the advertisement in a shoppers guide. The advertising agency bills
Company J 51,6800 for preliminary art and $3,000 for finished art.

The total $4,000 charge is exempt from Wisconsin sales or use tax because the pre-
liminary art results in finished art and the finished arg becomes aningredient or com-
ponent partof ashoppers guide, oris consumed or loses itsidentity in the manufacture
of shoppers guides.

(L) Containers, labels, sacks, cans, boxes, drums, bags or other
packaging and shipping materials for use in packing, packaging
or shipping tangible personal property, if the items are used by the
purchaser to transfer merchandise to customers. Also exempt are
meat casing, wrapping paper, tape, containers, Iabels, sacks, cans,
boxes, drums, bags or other packaging and shipping materials for
use in packing, packaging or shipping meat or meat products,
regardless of whether these items are used to transfer merchandise
to customers,

Example: An advertising agency produces finished art to be used on Company
K’s shipping boxes, The boxes are used by Company K to ship its products teits cus-
tomers. The advertising agency delivers the finished art to a printer who uses the fin-
ished art to print and produce the boxes which the advertising agency resells to Com-
pany K.

The entire charge for the finished art and boxes is exemnpt from Wisconsin sales
or 956 tax because the boxes are used by Company K in packing, packaging or ship-
ping merchandise to customers, Company K should provide the agency with a prop-
erly completed certificate of exemption, form $-207,
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(4) MEASURE OF TAX. () Tax applies to an advertising
agency’s total gross receipts from the sale of tangible personal
property or taxable services without any deduction for any cost
element which becomes a part of the sales price. These elements
include consultation, research, copy, supervision, model fees,
renfals, photostats, typesetting, postage, express, telephone,
travel, agency service fees, or any other labor or service cost
incurred in the production of that property. No deduction may be
taken even though the costs are separately iteniized in a billing to
the client. '

. (b) Tax applies to in-progress Biklings for pmductiori work
which ultimately results in the production of finished art work or
other tangible personal property.

{5) WHEN AND WHERE SALE OCCURS. (&) The tax applies to an
agency's gross receipts from the sale of or the storage, use or con-
sumption of tangible personal property in Wisconsin regardless of
whether:

1. The transfer is to the advertiser or to a third party at the
direction of or on behalf of the client.

2. The client is located in or outside Wiscansin,
Example: Anagency's billing to a client in Minnesota for finished art transferred
1o a business in Wisconsin is taxable.

(b) The sale of tangible personal property or taxable services
occurs when the advertising agency (ransfers possession of the
tangible personal property to the client or the client realizes the
economic benefits of the property’s use, even though the propesty
may not be physically transferred to the client.

{6) Fres ADDED TO BILLINGS. When an amount billed as an
agency'fee,” “retainer,” “service charge” or “commission” repre-
sents services rendered which are a part of the sale of tangible per-
sonal property, the amount is taxable. If it ¢learly represents a
charge or a part of a charge for any nontaxable service rather than
for the sale of tangible personal property, it is not taxable. A fee
representing both taxable and nontaxable sales shall be reason-
ably allocated between taxable and nontaxable sales.

{7) PURCHASES BY AGENCIES. (a) An advertising agency is the
seller of, and may purchase without tax for resale, any item that:

1. Is resold before use by the advertising agency.

Example! Company L is an advertising agency. Company L purchases varicus art
equipment such as paint brushes, easels, etc., that it uses in its operations, A portion
of the art equipment is sold to the general public for use, The art equipment Company
L sells to the general public may be purchased by Company L without Wisconsin
sales or use tax as property for resale, provided Company L gives its supplier a prop-
erly completed Wisconsin resale certificate, form 5-203.

2. Becomes physically an ingredient or component part of
tangible personal property the advertising agency produces and
sells.

Example; Company M is an advertising agency that produces displays for cus-
tomers. The displays are usually framed or matted photographs or prinis, Company
M may purchase the frames, matting, and paper for photographs and prints without
Wisconsin sales or use tax as property for resale, provided it gives its supplier a prop-
erly completed Wisconsin resale certificate, form 8-205.

(b) An advertising agency is the consumer of all tangible per-
sonal property other than tangible personal property purchased for
immediate sale to customers or that becomes physically an ingre-
dient or component part of tangible personal property sold by the
agency. As the consumer, the advertising agency is subject to Wis-
consin sales or use tax on the tangible personal property pur-
chased. )

Example: Company N purchases various office equipment, such as typewriters,
cemputers, tables and cabinets which it uses in its advertising agency office. Com-
pany N purchases the equipment from an out-of-state supplier that is not required
1o coltect Wisconsin sales or use tax. Company N is subject to Wisconsin use tax on
its purchase of the office equipment.

Note: Forms $-205 and 5-207 and their instructions may be obtained free of
charge, by wiiting to Wisconsin Department of Revenue, P.O. Box 8902, Madison,
WI 53708, or by calling (60B) 266-2776.

Note: Scction Tax 11.70 interprets ss. 77.51 (14) (intro.) and (h), 77.52 (1} and (2)
ang 77.54 (2), (2m), (6) (b) and (25}, S1ats.

Note: The interpretationsin s, Tax 11.70 are effective under the geacrat sales and
use tax Jaw on and after September 1, 1969, except: (2) The exemption for printing
or imprinting of tangible personal property furnished by custorners and used out-of—
state for advertising became effective March 1, 1970; (b) The exempiion for printed
advertising material used out-of-state became effective May 21, 1972; and (¢) The
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exemption for ingredients or components of shoppers guides, newspapers, and peri-
odicals became effective July 7, 1983.

History: Cr. Register, December, 1977, No, 264, eff, I-1-78; . and recr. Register,
April, 1993, No. 448, eff. 5-1-93.

Tax 11.71 Computer industry.
TERMS. In this section:

(a) *Application” means the specific job performance by an
automatic data processing installation. R

(1) “Automatic data processing equipment” includes comput-
ers used for data processing purposes and their peripheral equip-
ment as well as punched card tabulating machines. It does not
include tape-—controlled automatic drilling, milling or other
manufacturing machinery or equipment.

(c) “Basic operational programs”, commonly referred to as
“systems software”, means the programs that perform overall
conirol and direction of the computer system and permit it to do
the functions basic to the operation of a computer, and permit it
fo execute the instructions contained in utility software and
applications software programs. Basic operational programs are
considered an integral part of the computer hardware when these
internal codes are not accessible to or modifiable by the user.

{d) "Coding” means the list, in computer code, of the succes-
sive computer instructions for successive computer operations for
solving a specific problem,

(e) “Custom programs” mean utility and application software
which accommodate the special processing needs of the customer.
The determination of whether a program is a castom program
shall be based upon all the facts and circomstances, including the
following:

1. The extent to which the vendor or independent consultant
engages in significant presale consultation and analysis of the
user’s requirements and system.

2. Whether the program is loaded into the customer’s com-
puter by the vendor and the extent to which the installed program
must be tested against the program's specifications.

3. The extent to which the use of the software requires sub-
stantial training of the customer’s personnel and substantial writ-
ten documentation,

4. The extent to which the enhancement and maintenance
support by the vendor is needed for continued usefulness,

5. There is a rebuttable presumption that any program with a
cost of $10,000 or less is not a custom program,

6. Custom programs do not include basic operational pro-
grams or prewritten programs,

7. If an existing program is selected for modification, there
must be a significant modification of that program by the vendor
so that it may be used in the customer's specific hardware and soft—
ware environment.

(f) “Data processing” means the recording and handling of
information by means of mechanical or electronic equipment,
commonly referred to as automatic data processing.

(g) “Enhancement” means modifications, upgrades, improve-
ments or changes to existing programs by persons other than the
purchaser of the program.

(h) “Input” means the information or data transferred, or to be
transferred, from external storage media including punched cards,
punched paper tape and magnetic media into the internal storage
of the computer,

(i) “Keypunching” means recording information in cards,
paper tapes, or magnetic tapes, disc or drum by punching holes or
otherwise entering information in the cards, tapes, discs or drums,
or recording data on any media to represent letters, digits and spe-
cial characters. Keypunching includes the necessary preliminary
encoding or marking of the source documents.

() “Keystroke verifying” means the use of a machine known
as a.punched card verifier or tape transcriber, which has a key-
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board, {o ensure that information punched in a punch card or tran-
scribed on a tape during the keypunching operation has been

- punched properly.

(k) “Prewritten programs”, often referred to as “canned pro-
grams”, means programs prepared, held or existing for general
use normally for more than one customer, including programs
developed for in-house use or custom program use which are sub-
sequently held or offered for sale or lease.

(L) “Processing a client’s data” means the develeping of origi-
nal information from raw data furnished by a client. Automatic
data processing operations which develop original information
include summarizing, compuiing, extracting, sorting, sequenc-
ing, or the updating of a continuous file of information maintained
for a client by a service bureau.

{m) “Program” means the complete plan for the solution of a
problem, i.e., the complete sequence of automatic data processing
equipment instructions necessary to solve a specific problem. It
includes both systems and application programs and subdivisions,
such as assemblers, compilers, routines, generators, and utility
programs. For purposes of this section a program is either a pre-
written or custom program.

{n) “Program maintenance”, in addition to other maintenance
services, includes telephone support services to discuss and solve
problems.,

(0) “Reformatting of data” means the rearranging of data by
mechanical or electronic equipment,

(p) “Service bureau” means a business rendering automatic
data processing services,

(q) “Source document” means a document from which basic
data are extracted, such as sales invoice.

(2) TaxaeiE RECEIPTS. The following transactions involving
automatic data processing equipment, programs, output and ser-
vices are taxable:

(a) The retail sale, lease or rental of new or used automatic data
processing equipment and charges for the installation, service and
maintenance of this equipment. In this subsection, the following
applies to leases:

1. Lease includes a contract by which a lessee, for a consider-
ation, obtains the full or partial use of equipment if the lessee’s
employes are located on the premises where the equipment is
located or operate the equipment. A lease does not include obtain-
ing remote access to equipment by telephone or other means when
that person’s employes are not located on the premises where the
equipment is located and they do not operate the equipment or
control its operations.

2. Subleasing receipts are taxable without any deduction or
credit for sales or use tax paid by the original lessee to the lessor
if the original lessee uses the equipment in addition to subleasing
it. If the original lessee uses the equipment solely for lease or
rental to others, the lessor’s charge to the original lessee is exempt
as a purchase for resale.

(b) The retail sale, lease, rental or license to use computer pro-
grams, except custom programs, including the maintenance and
enhancement of those programs, whether transferred in a machine
readable form such as cards, tapes or discs, or transferred in any
other manner to the lessee or purchaser such as by telecommu-
nications, or written instructions on coding sheets. The tax applies
to the total charge for these programs, including:

1. The constderation received for the temporary transfer of
possession of a prewritten or basic operational program for the
purpose of direct use or to be recorded by the customer,

2, The consideration received for a program in the form of
license fees or royalty payments, present or future, whether for a
minimum use or for extended periods,

3. The consideration received for designing, producing,
implementing, testing or installing the program,
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{c) The sale of training materials, such as books and manuals
furnished to trainees for a specific charge. However, training ser-
vices are not taxable.

(d) The charge for additional copies of records, reports or tabu-
Iations, including copies produced by means of photocopying,
multi-lithing or by other means.“Additional copies” means all the
copies in excess of copies produced on multipart carbon paper
simultaneous with the production of the original and on the same
printer, whether the copies are prepared by rerunning the same
program, by using multiple simultaneous printers, by looping a
program so that a program is run continuously, by using different
programs to produce the same output product, or by other means.

() The sale of mailing lists as set forth in s. Tax 11,82, includ-
ing listings in the form of mailing labels produced as result of a
computer run. However, the tax does not apply to the charge for
addressing material to be mailed with names and addresses fur-
nished by a customer, or maintained by a service bureau for the
customer, by the use of automatic data processing equipiment.

(3) NONTAXABLE COMPUTER AND DATA PROCESSING SERVICES.
The grossreceipts from the following computer or data processing
services are not taxable:

(a) Processing a client’s data.

Note: A contract 10 process a client's data by the use of a computer program or
through an electrical accounting machine programmed by a wired plugboard will
usually include receiving the client’s source documents, recording data in machine
readable formsuch as in punch cards or on magnetic media, making corrections, rear-
ranging or creating new information as the resuit of the processing and then providing
tabulated Fstings or recording output on other media. This service is not tazable, even
theugh the total charge is broken down inte specific charges for each step.

Wolet If aclient furnishes data and computer programs for processing the data and
the processing is under the direction and control of the person providing the service,
the processing service is not taxable, even though charges for the service may be
based on computer time. The true object of this arrangement is considered to be a ser-
vice, even though some tangible personal propeity may be incidentaily transferred
to the client, :

{b) Providing custom programs.

(c) Providing program technical support, error correction ser-
vices and maintenance and enhancement to custom programs.

(d) Providing time—sharing services which permit persons at
different locations to access the same computer through remote
access by telephone lines, microwave or other means. Nontaxable
time--sharing exists when a person or that person’s employes, who
have access to the equipment, are not located on the premises
where the equipment is located and do not operate the equipment
or confrol its operation,

(e) Miscellaneous services which are not part of the sale of a
taxable program including:

1. Designing and implementing computer systems including

determining equipment and personnel required and how they will
be utilized.

2. Designing storage and data retrieval systems including
determining what data communications and high-speed input—
cutput terminals are required.

3. Consuiting services including study of all or part of a data
processing systent.

4. Peasibility studies including studies to determine what
benefits would be derived if procedures were automated.

5. Evaluation of bids including studies to determine which
proposat for computer equipment would be most beneficial.

(f) Keypunching and keystroke verifying services, including:

1. Keypunching only, keypunching and keystroke verifica-
tion, or keypunching and providing a proof list or verification data
or both, Charges for these services are not taxable, whether the
cards or tapes are furnished by the customer or by a service
bureau.

2. Recording data from source documents directly on mag-
netic tape, off-line. This operation may include keystroke verify-
ing or proof listing of data or both and is comparable to the punch
card operation,
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3. Imprinting characters on a document to be used as the input
medivm in an optical character recognition system, whether paper
tape or other media are used in the operation.

4, Reformatting of data.

Note: Section Tax 11.71 interprets ss. 77.51 (14) (k) and (j) and (20) and 77.52
(1) and (2} () 10., Stats.

Note: The interpretations in 5. Tax 1171 are effective under the general sales and
use tax law on and after September 1, 1969 unless otherwise noted. However, com-
puter and data processing services were taxable unders. 77.52 (2) (a) 13., Stats., Laws
of 1977, from Augusi 1, 1977, through June 30, 1978.

Note: In Janesvitle Data Center, Inc. v. Department of Revenue {1978}, 84 Wis.,
2d 341, the Wisconsin Supreme Court held that the transfer of customer data onto tan-
gible personal property and the verification of customer datais not subjeci to the sales
and use tax as a transfer of tangible personal property or a taxable service.

History: Cr. Register, February, 1986, No. 3562, ff. 3—1-86; am. (1) (e} 6., (2){a)
{intro.}, k. and (i} (intro.}, Register, April, 1993, No. 448, eff. 5-1-93.

Tax 11.72 Laundries, dry cleaners, and linen and
clothing suppliers. (1) T.AUNDRIES AND DRY CLEANERS. (1)
The gross receipts from selling, performing or furnishing laundry,
dry cleaning, pressing and dyeing services are taxable, except as
provided in par. (b).

(b) The gross receipts from selling, performing or furnishing
laundry, dry cleaning, pressing and dyeing services are exempt
from tax when:

1. The services are performed on raw materials or goods in
process destined for sale. .

2. The services are performed by the customer through the use
of coin-operated, self-service machines. Coin—operated, self-
service machines do not include machines activated by tokens or
magnetic cards.

3. The services are performed on cloth diapers by a diaper ser-
vice. “Cloth diaper” means a cloth diaper used for sanitary pur-
poses, “Diaper service” means a business primarily engaged in the
Iease or rental, delivery or laundering of cloth diapers.

(2) LiNEN AND CLOTHING SUPPLIERS. The gross receipts of les-
sors from leasing or renting clothing, including uniforms, towels,
linens or similar items, not including cloth diapers, to commercial
establishments or household users under agreements which pro-
vide for furnishing items and cleaning the items when they
become soiled are subject to the tax. However, the items furnished
to customers under these agreements may be purchased by the les-
sor without paying sales or use tax.

(3) PURCHASES. (a) Laundries, dry cleaners and liten or cloth-
ing suppliers are the consumers of and shall pay tax on their pus-
chases of all items transferred to customers incidentally in provid-
ing laundry and dry cleaning services, including solvents, soaps,
detergents, spotting compounds, water repeltents, disinfectants,
fabric softeners, starch, dyes, mat compounds, fire repellent com-
pounds and marking tags they use for identification purposes.
They also shall pay tax on their purchases of items transferred to
customers with clean Hnen or clothes, such as hangers, handker-
chiefs, bags, boxes, shirt boards, shoulder guards, twisters and
pins. The tax applies to the gross receipts on the sale of these items
to laundries, dry cleaners and linen and clothing suppliers.

(b) The tax applies to gross receipts from sales, leases or rent-
als of machinery and equipment to persons engaged in performing
or furnishing laundry, dry cleaning, pressing and dyeing services,
and to persons leasing or renting linens, towels and clothing to
industrial, commercial or household users.

Note: Section Tax 11.72 interprets ss, 77.51 (Im), (3m}, (13) {e) and (f) and (14)
(L), 77.52 {2) {a) 6. and (2m) (a) and 77.54 {40), Stats.

Note: The interpretations in s. Tax 11.72 are effective under the general sales and
use tax Jaw on and after September 1, 1969, except: (a) Laundries and dry cleaners
became the consumers of, and pay tax on the purchases of, items transferred to cus-
tomers effective September 1, 1983, pursuant 1o 1983 Wis. Act 27; and (b} The
exemption for diaper services and cloth diapers became effective July 1, 1990, pur-
suant to 1989 Wis. Act 335.

History: Cr. Register, December, 1979, No, 288, eff. 1-1-80; am. (3) (a} and 1.
{3) (c), Register, September, 1984, No, 345, eff, 10-1--84; am. {2} and (3) (a}, cr. (1)
(b), renum, (1) 1o be (1) () and am., Register, June, 1991, No. 426, eff. 7--1-91,

(
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Subchapter 1X—
Types of Tangible Personal Property

Tax 11.78 Stamps, coins and bullion. (1} TaxasLE
SALES. Retail sales of the following tangible personal property are
subject to the sales and use tax:

(a) Cancelled United States and foreign postage stamps.

{b) Uncancelled United States postage stamps when sold or
traded as collectors’ items above their face value.

(c) Uncancelled foreign postage stamps.

(d) Postage charges which are billed by the seller to the pur-
chaser in connection with the sale and delivery of tangible per-
sonal property if the sale of the property is subject to the tax.

(e) Foreign coins and paper currency when sold or traded as
collectors’ items. )

(f) United States coins and paper carrency when sold or traded
as collectors’ iterns above their face value.

{g) Silver bullion and gold bullion which is physically located
in Wisconsin is subject to the sales tax whether the sales contract
is entered into or outside of Wisconsin. Such bullion purchased
and delivered to the purchaser outside Wisconsin is subject to the
use tax when brought into the state. :

{l) Commemorative medals,

(2) NONTAXABLESALES. Retail sales of the following tangible
personal property are not subject to the sales and use tax:

(2) United States coins and paper currency sold at face value,

(b) The portion of the selling price attributable to postage in
the sale of prestamped envelopes if the nontaxable postage is sep-
arately itemized to the customer.

{c) Sales of bullion to persons in Wisconsin when the pur-
chaser takes a document of ownership covering bullion remaining
outside the state. _

{d} Foreign coins and paper currency in current circulation,
when sold at face value and when acqu:red as a medium of
exchange.

(e) Uncancelled Umled Sr.ates postage stamps intended foruse
as postage even if sold for an amount above face value.

Note: Scction Tax 11,78 inserprels 5. 77.51 (20), Stats.
Note: Theintespretationsin s, Tax 11,78 are effective under the general sales and
use tax Jaw on and after September £, 1969,

History: Cr, Register, January, 1977, No. 253, eff. 2-(-77; am. (2)(a),cr (2)(c),
Register, March, 1991, No. 423, eff. 41-91,

Tax 11.79 Leases of highway vehicles and equip-
ment. (1) GENERALRULE. Gross receipts from the lease or rental
of motor vehicles and mobile equipment used on a highway are
subject to the sales and use tax.

(2) DEDUCTIONS FROM GROSS RECEIPTS. If the lease or rental
agreement is for a long term, in determining a lessor’s taxable
gross receipts under sub. (1), the cost of the following items may
be deducted if they meet the conditions in sub. (3):

(a) Motor fuel.

(b) Vehicle license fees, .

{c) Federal highway use taxes.

(d) Public liability insurance furnished by the lessor solely for
the protection of the lessee but not including collision and com-
prehensive coverage.

(3) CoNDITIONS FOR DEDUCTIONS. The items listed in sub. (2)
may be deducted if:

(a) The charge is reasonable.

(b) The charge is separately stated in the lease agreement, bill-
ing or invoice,

{c) The lessor is willing and able to lease the motor vehicle or
mobile equipment without providing the items listed in sub. (2).

(d) The deduction is limited to the lessor’s cost of the items fur-
nished with the leased equipment.
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(4) NonDEDUCTIBLE ITEMS. In determining a lessor’s taxable
gross receipts under sub. (1), the cost of the following may not be
deducted:

(a) Amounts spent for the lessor’s own protection or for the
protection of leased property, including collision or other insur-
ance protection.

(b) Maintenance or repair charges incurred by the lessor,

{¢) Interest and other financing costs incurred by the lessor.

(d) Dispatch service.

(5) MULTISTATE USE. {(a) Gross receipts from leases or rentals
of motor vehicles and mobile equipment used on a highway are
taxable if the vehicles and equipment are garaged in Wisconsin,
even if the lease or rental agreement was executed in another state
or if, at the contract’s expiration, the vehicles or equipment must
be returned to the lessor in another state.

(b) “Drive it yourself” motor vehicles or mobile equipment
which are used for one-way trips and leased for less than one
month are deemed garaged in the state in which they come into the
lessee’s possession.

{6) ExeMpTLEASES. Gross receipts from the rental or lease of
the following properiy shall be exempt from sales and use tax pro-
vided the lessor receives a properly completed exemption certifi-
cate as described in s. Tax 11.14:

(a) Highway vehicles, except automobiles, leased to common
or contract carriers who use the vehicles exclusively in common
or contract carriage, including urban mass transportation of pas-
sengers as defined in 5. 71.38, Stats.

(b} Motor vehicles not licensed for highway use which are
used exclusively and directly in conjunction with waste reduction
or recycling activities described in 5. 77.54 (5) (¢), Stats.

(c) Mobile units used for mixing and processing, including the
motor vehicle or trailer on which the unit is mounted. Accessories,
attachments, parts, supplies and materials for the mobile unit,
vehicle and trailer are also exempt.

(d) Leases of highway vehicles and equipment for resale.

Note: Section Tax [1.79interprets ss. 77.51 (13) (k) and (14) {intro.} and {j}, 77.54
¢5) (¢) and (d) and (26m) and 77.58 (6), Stats.

Note: The interpresations in s. Tax 11.79 are effective under lhe gcncral sales and
use tax law on and after September 1, 1969, except: (a) The exemption for vehicles
and equipment used in waste reduction or recycting activities became effective July
1, 1984, pursuant to 1983 Wis. Act 426; and (b} The exemption for mobile mixing
units became effective July 20, 1985, pursuant to 1985 Wis, Act 29,

History: Cr. Register, January, 1977, No. 253, eff. 2-1-77; o (4) (d), Register,
Sepiember, 1984, No. 345, off. 10-1-84; cr. (6), ch:stcr, June, 1991, No. 426, eff,

Tax11.80 Sales ofice. (1} Ice, including dry ice, is tangi-
ble personal property, the retail sale of which is subject to sales
tax, unless sold in an exempt transaction supported by a properly
executed exemption certificate. Ice is sold at retail when it is sold
for use or consumption but not for resale.

Example: Ioe used forrefrigeration purposes isconsumed in the process of refrig-
eration. Ice used in drinks is purchased for resale by the seller of the drink.

{2} Taxable sales of ice include:

(a) Sales through vending machines.

(b) Sales to restaurants, taverns, grocery stores and meat mar-
kets when the ice is consumed in cooling bottled dnnks OF presery-
ing foods.

(3) Nontaxable sales of ice include:

(a) Sales to restaurants, taverns and soda fountains to be used
exclusively in drinks. The sales are exempt as sales for resale.

(b} Sales to manufacturers, producers or food processors for
use inside the shipping cases of merchandise being transferred to
a customer. The sales are exempt as “shipping material” under s,
77.54 (6) (b), Stats,

(¢) Ice sold to manufacturers which is consumed or destroyed
or loses its identity in the manufacture of tangible personal prop-
erty in any form destined for sale.

{4) (a) Ifice is sold to a person who will use it both for a tax-
able purpose and nontaxable purpose, such as for refrigeration and
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for resale, the total charge shall be divided between taxable and
nontaxable use. The tax is then payable on the ice to be used in a
taxable manner, If no division is made, the tax applies to the total
sale.

(b) Ice purchased without payment of the tax and subsequently
used in a taxable manner is subject to the use tax or sales tax pur-
suant to s, Tax 11.14 (2) {c).

Note: Section Tax 11,80 interprets ss. 77.52 (1) and 77.53 (1), Stats..

Notet The interpretations in s, Tax 11,80 are effective under the general sates and
use tax taw on and after September 1, 1969,

History: Cr. Register, September, 1977, No. 261, eff. 10-1--77; am. (4) (b), Regis-

ter, July, 1987, No. 379, off. 8-1-87; am. (1). (2) (msm 3 (3 (mtm) (a) and (b} and
(4) (a),Reg;sler, Tune, 1991 No. 426 eff, 7-1-91.

Tax 11.81 Industrial gases, welding rods and fluxing
materials. (1) GBNERAL STATEMENT, The tax status of retail
sales of industrial gases, welding rods and fluxing materials
depends upon the use of the property by the purchaser. Section
77.54 (2), Stats., exempts from the sales tax "The gross receipis
from sales of and the storage, use or other consumption of tangible
personal property becoming an ingredient or component part of
an article of tangible personal property or which is consumed or
destroyed or loses its identity in the manufacture of tangible per-
sonal property in any form destined for sale, but this exemption
shall not include fiel or electricity.” Therefore, the sale of indus-
trial gases, welding rods or fluxing materials shall be:

{a) Exempt if they become ingredients or components of tangi-
ble personal property destined for sale; or

(b) Exempt if they are consumed, destroyed or lose their iden-
tity in the manufacture of tangible personal property destined for
sale, except the sale of gas is taxable if the gas is used as a fuel.
Fuel is a material used to produce heat or power by burning, or is
something that feeds a fire; or

{c) Taxable if they are sold to a person who consumes them in
a nonmanufacturing activity,

{2} InpUSTRIAL GASES., Common types of industrial £ases are
argon, helium, hydrogen, nitrogen, acetylene, carbon dioxide and
oxygen.

(a) Sales of indusirial gases which are exempt because they
become an ingredient or component of tangible personal property
destined for sale by the purchaser include:

1. Carbon dioxide used to produce dry ice or carbonated soft
drinks.

2. Gases such as neon, helinm or argon used as a filler in the
procuction of light bulbs and tubes.

3. Hydrogen used in hydrogenating vegetable oils.

4. Acetylenc used as a base in the manufacture of synthetic
materials.

5. Oxygen used in the chemical industry for oxidation pro-
cesses, when not used as a fuel to produce heat,

{b) Taxable sales of gases used by a manufacturer as fuel
include:

1. Oxygen used in industrial furnaces.
: 2. Acetylene or other gases used in torches in the manufacture
of tangible personal property.

{c) Taxable sales of gases to nonmanufacturers, whether or not
used by the purchaser as fuel, include;

1. Acetylene or other gases used by automobile body shops
or by other repair establishments.

2. Gases used in mining or quarrying.

3. Nitrogen used by telephone companies in underground
cables.

(3) WELDING RoDS. Since welding rods, such as stick elec-
trode and filler rads, are physically transferred and become a part
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of an item produced or repaired, their sale is exempt if used by the
purchaser in producing tangible personal property destined for
sale or in repairing tangible personal property for a consideration,
The sale of welding rods to manufacturers who use them in repair-
ing their machinery used directly and exclusively in manufactur-
ing is exempt. However, the sale of these rods to construction con-
tractors for use in fulfilling real property construction contracts is
taxable,

(4) FLUXING MATERIALS. Fluxing materials sold to a manufac-
turer for use in manufacturing tangible personal property destined
for sale are exempt because they are consumed in the manufaciur-
ing process. When fluxing materials are sold for use by a manufac-
turer to repair its own production machinery or equipment, a non-
manufacturing activity, they are taxable. Fluxing materials sold to
arepair shop or to areal property constriction contractor or to any
ather nonmanufacturer are taxable. ~

Note: Section Tax 11.81 interprets 5.77.54 (2), Stats,
Note: Theinterpresations in s. Tax 11.81 are effective under the general sales and
use tax law on and after September I, 1969,

History: Cr. Register, September, 1977, No, 261, eff, 10-1-77; am. (3) and (4),
Register, June, 1991, No, 426, eff, 7-1-91.

Tax 11.82 Mailing lists and mailing services.
(1) Manme LisTs. (8) In this subsection, “mailing list” means
a wrilten or printed list, series, set, group or aggregation of names
or addresses or both or other information concerning persons
which is used in circulating material by mail. A mailing list may
be in the form of a manuscript list, directory, Cheshire tape, Dick
tape, magnetic tape, gumined labels, index cards or other similar
means of identification.

(b) A mailing list is tangible personal property, except for writ-
ten, typed or printed lists of names and addresses and lists stored
in machine-readable form, such as microfilm and computer {apes
and disks, and the sales and use tax shall apply to the gross receipts
from the sale of and the storage, use or other consumption of mail-
ing lists in the form of tangible personal property, including the
rental of or the granting of a license to use those lists. Taxable
mailing lists include, but are not limited to mailing lists which are
physicatly attached to the envelopes, such as Cheshire tapes,
gummed labels and heat transfers.

(c) Persons in the business of providing mailing lists are the
consumers of the tangible personal property they purchase and
use in producing these lists. However, any tangible personal prop-
erty becoming a component part of mailing lists when the mailing
lists are physically transferred to a customer by either sale, rental
or license may be purchased for resale and without tax if the pur-
chaser gives the seller a properly completed resale certificate.

(2) MAILING SERVICES. (a) In this subsection, “addressing”
means the preparation of property to be mailed by writing, type-
writing, printing, imprinting or affixing addresses or names and
addresses to the property. Addressing includes the preparation of
Cheshire tapes, Dick tapes, cards, gummed labels or similar items
which are to be affixed to, or enclosed in, property to be mailed
for the purpose of serving as addresses for the property. However,
addressing does not include these tapes, cards or labels when they
are used for some other purpose, such as reproduction or refer-
ence.

(b} The tax does not apply to charges for services rendered in
preparing material for mailing, including addressing, enclosing,
sealing, metering, affixing stamps, sorting, tying and sacking in
compliance with postal rutes and regulations, if the charges are
stated separately on invoices and in accounting records. Gross
receipts from charges for envelopes are taxable, but not separately
stated charges for postage in the sale of prestamped envelopes.
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(¢) Persons in the business of providing mailing services are
consumers of the tangible personal property they purchase and
use in performing these services. Consequently, they shall pay the
tax when purchasing the property.

Note; Section Tax 11.82 interprets ss. 77.5F (20}, 77.52 (1), 77.53 (1} and 77.54
(2), Stats. '

Notet The interpretationsin s, Tax 11,82 are effective under the general sales and
use tax law on and after Seplember [, 1969, except: (a) Wrilten or typed lists of
names and addresses arc not tangible personal property effective January 1, 1979,
pursuant to the Minngsota Supreme Court’s decision in Fingerhut Producis Company
et al. vs. Commissioner of Revenue, 258 N.W, 2d 606 {1977); and (b) Mailing lists
stored in machine-readable form arc not tangible personal property, pursuant to the
Wisconsin Tax Appeals Commission decision in A~K Cerporation and Profile Pub-
lishing Co. dba Miles Kimball vs. Wisconsin Department of Revenue (1/15/87),

History: Cr. Register, November, 1977, No. 263, eff. 12-1-77; am. (1) (b}, Regis-
ter, December, 1978, No. 276, cff. 1-1--79; am. (1) (b}, (¢} and (2}, Register, January,
1994, No. 457, eff. 2-1-94,

Tax 11.83 Motor vehicles. (1) DernitioN. In this sec-
tton, “motor vehicle” means a self-propelled vehicle, such as an
automobile, truck, truck—tractor or motorcycle, designed for and
capable of transporting persons or property ona highway. In this
section, “motor vehicle” does not include a self-propelled vehicle
which is not designed or used primarily for transporiation of per-
sons or propetty, and is only incidentally operated on a public
highway, such as a farm tractor, snowmobile, fork lift truck or road
machinéry as defined in s, 340.01 (52), Stats. “"Motor vehicle”
does not include a vehicle which is not self-propelled, such asa
trailer or semitrailer.

(2) RETAILERS’ TAXABLE GROSS RECEIPTS. Gross receipts from
the following sales in Wisconsin are taxable:

(a) The sale of a motor vehicle minus any trade—in allowance,
if the sale and trade—in are one transaction. A separate or indepen-
dent sale of a motor vehicle by either the buyer or seller of another
motor vehicle is not a trade—in, even if the proceeds from the sale
are immediately applied by the seller to a purchase of another
motor vehicle. A dealer does not realize taxable receipts from a
transaction in which one motor vehicle is traded for another of
lesser value, called a “trade-down,” unless cash or services are
received by the dealer.

Examples: 1) Dealer A sells a motor vehicle to Individual B and accepts the
trade~in of two motor vehicles owned by Individual B. The selling price of the new
vehicle is $20,000. The values of the two motor vehicles traded in by Individual B
are $8,000 and $9,000. Gross receipts subject to sales tax are $3,000, the $20,000
selling price less $8,000 and $9,000 trade—ins.

2) Dealer A sells two motor vehicles to Individual C and accepts the trade—in of
a motor vehicle owned by Individuat C. The selling prices of the new vehicles are
510,000 and $12,000. The value of the motor vehicle raded in is $15,000. Gross
receipts subject to sales tax are $7,000, the $22,000 selling price less $15,000
trade-in.

(b) The delivery, handling and preparation of a motor vehicle
being sold and the sale of a warranty, relating to the sale of a motor
vehicle that is taxable. -

Note: Sees. Tax 11.27 for information rcgardmg the sales and use tax u-ealmcnt
of warranties.

{c) The sale of equipment and accessories with a motor
vehicle. However, adaptive equipment, including parts and acces-
sories, that makes it possible for handicapped persons to enter,
operate or leave a vehicle as defined in s, 27.01 {7) (a) 2., Stats.,
is exempt from sales and use tax if the equipment is purchased by
the handicapped person, a person acting directly on behalf of the
handicapped person or a nonprofit organization.

{d) Sales of parts and labor for repair, service and maintenance
performed on a motor vehicle, including charges for installation
of accessories or attachments, except charges for adaptive equip-
ment, including parts and accessories, that makes it possible for
handicapped persons to enter, operate or leave a vehicle as
described in par, (¢).

Example: Charges forinstallation of aradio or air conditionerintoamotor vehicle
are taxable.

Note: Unders. 77.51 (140), $1ats,, a sale takes place in Wisconsin if possession
of the tangible personal property is transferred by the seller or the seller’s agentto the

buyer or the buyer’s agent in Wisconsin, A common carrier or U.S. Postal Service
is always an agent of the seller,

DEPARTMENT OF REVENUE
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{3) OCCASIONAL SALE OR PURCHASE OF MOTOR VEHICLES FROM
NON-DEALERS. (a) The occasional sale of a motor vehicle is tax-
able, unless the transfer is to the spouse, parent, stepparent,
father—in-law, mother—in-law, child, stepchild, son—in-law or
daughter—in—law of the transferor or is transferred from an indi-
vidual to a corporation which is solely owned by the individual;
and the motor vehicle has been previously registered in Wisconsin
in the name of the transferor; and the transferor is not a motor
vehicle dealer.

(b) The purchaser of a motor vehicle from a non—dealer shall
pay the lax due to the department of transportation before the
vehicle is registered for use in this state.

{c) A Wisconsin resident purchasing a motor vehicle in a for-
cign country, or for delivery in a foreign country, shall pay the
Wisconsin use tax when the resident registers the vehicle in Wis-
consin for use in Wisconsin, subsequent to use in the foreign coun-
try. The tax is measured by the full “sales price” of the vehicle. _

{d) When one co-owner transfers an interestin a motor vehicle
to the other co—owner, tax shall apply on the transfer of the inter-
est. The measure of the tax shall be the cash or its equivalent paid
for the equity transferred plus the selling co-owner’s share of the
liabilities assumed by the buying co—owner.

{4} PURCHASES BY NONRESIDENTS. {a) The gross receipts from
the sales of motor vehicles or fruck bodies to nonresidents of Wis-
consin, including members of the armed forees, who will not use
the vehicles or trucks for which the truck bodies were made in
Wisconsin other than in their removal from Wisconsin are exempt.
Truck bodies include semi-trailers. However, the separate sale of
a “stide-in” camper to a nonresident is taxable if delivery is in
Wisconsin,

{b)} Gross receipts from the repair by a Wisconsin retailer of a
nonresident’s motor vehicle or truck body are subject to tax.

{c) A motor vehicle, trailer, semi~trailer, all-terrain vehicle or
mobile home purchased by a nonresident of Wisconsin 90 days or
more before bringing the unit into Wisconsin, in connection with
a change of residence to Wisconsin by the individual, is not sub-
ject to the Wisconsin use tax.

(d) Except as provided in par, (¢}, nonresidents, including
armed forces personnel stationed outside this state pursuant to
military orders, who purchase motor vehicles outside this state,
shall pay the Wisconsin nse tax at the time the vehicle is registered
with the Wisconsin depariment of transportation. However, a tax
credit may be claimed as described in sub. (6).

(5) TeMPORARY USE IN WISCONSIN. Motor vehicles purchased
outside Wisconsin, which are not registered or titled or required
to be registered or titled in Wisconsin, brought into Wisconsin by
a nondomiciliary for that person’s own storage, use or other con-
sumption while temporarily in Wisconsin are not subject fo use tax
when the motor vehicle is not stored, used or otherwise consumed
in Wisconsin in the conduct of a trade, occupation, business or
profession or in the performance of personal services for wages
or fees.

{6) TAX CREDIT FOR VEHICLE PURCHASED OUTSIDE WISCONSIN.
A motor vehicle purchased outside Wisconsin and registered in
Wiscensin is subject to Wisconsin use tax, except as noted in sub.
(4) {c). However, if the purchase was subject to a sales or use tax
by the state or the District of Columbia in which the purchase was
made, sales or use tax paid to the other state or the District of
Columbia may be applied as a credit against and deducted from
the Wisconsin use tax. This credit does not apply to taxes paid to
another country or to municipalities in other states, or to motor
vehicle registration fees.

(7) TRANSFER BY INHERITANCE, GIFF OR PRIZE. {a) The distribu-
tion of a motor vehicle to the heir or heirs of an estate is not a tax-
able transfer subject to the Wisconsin sales or use tax. However,
the sale of a motor vehicle by a personal representative of an estate
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is subject to the tax, and the purchaser shall pay the tax to the
department of transportation at the time of registration.

(b} A motor vehicle fransferred as a gift oras a prize in a contest
or drawing is exempt when registered with the depariment of
transportation by the recipient or prize winner. However, the sale
of the vehicle to the donor of the gift or prize is taxable, unless the
donor is an organization described in s, 77.54 (9a), Stats.

(c) A motor vehicle donated to an organization described in s,
77.54 (9a), Stats,, is not subject to Wiscensin use tax.

(8) VEHICLES USED BY LICENSED WISCONSIN MOTOR VEHICLE
DBALERS. (a) General. Motor vehicles purchased without tax for
resale by a Wisconsin motor vehicle dealer licensed under s.
218.01, Stats., and used for a purpose in addition to retention,
demounstration or display, except motor vehicles loaned to any
school or school district for a driver training educational program
conducted by the school or school district, are subject to Wiscon-
sinusetax. Motor vehicles used by the dealership solely forreten-
tion, demonsiration and display, while holding them for sale in the
regular course of business, or solely for leasing to others, such as
customers and employes, are not subject to Wisconsin use tax,

(b} Amount subject to use tax. The amount subject to use tax
on a motor vehicle used by a licensed motor vehicle dealer for a
purpose in addition to retention, demonstration or display is one
of the following:

1. Motor vehicles held for sale which are assigned to a spe-
cific dealer employe subject to withholding from federal income
tax on wages are subject to Wisconsin use tax on $96 per motor
vehicle registration plate per month.

Note: As provided in s. 77.53 (Im), Stats., the department annually, beginning
Janvary 1, 1997, wilt adjust the $96 amount to the nearest whole dollar to reflect the
annual pereentage change in the U.S. consumer price index for all urban customers,
U.S, city average, as determined by the United States department of labor, for the 12
months ending on June 30 of the year before the change. The department will publi-
cize any rate change in an issue of the Wisconsin Tax Bulletin prior to the January 1,
that the change becomes effective.

2. Motor vehicles held for sale and not assigned to a specific
dealer employe subject to federal withholding on wages are sub-
ject to Wisconsin use tax on the lease value of the motor vehicle
computed on a calendar month basis. If a motor vehicle is used
by the dealer for a period of less than one calendar month, the
amount subject to use tax is the daily lease value calculated by
multiplying the applicable monthly lease value by a fraction, the
numerator of which is the number of days used by the dealer for
a purpose in addition to retention, demonstration or display and
the denominator of which is the number of days in the calendar
month. Lease value is computed using the internal revenue ser-
vice lease value table contained in internal revenue service regula-
tion s. 1.61-21 (d) (2). In the lease value table, the “automobile
fair market value” is one of the following:

a. The amount an individual would have to pay in an arin’s
length transaction to purchase the motor vehicle, The amount
includes all amounts attributable to the purchase of the automobile
such as sales tax and title fees.

b. The motor vehicle dealer’s cost of purchasing the automo-
bile, including all expenses attributable to that purchase, provided
the automobile is owned by the dealer and the purchase was made
at arm’s length,

3. Motor vehicles not held for sale, including motor vehicles
properly capitalized for Wisconsin income or franchise tax pur-
poses, are subject to use tax based on the sales price of the motor
vehicle as defined in s, 77.51 {15), Stats. However, if the motor
vehicles were purchased without tax using a resale or other
exemption certificate and the first use, in addition to retention,
demonstration or display, occurs more than 6 months after the pur-
chase by the dealer, the dealer may use the fair market value of the
motor vehicle at the time of first use as the amount subject to tax.

(c) Recordkeeping. 1t is presumed that all dealer plates issued
by the department of transportation to a licensed motor vehicle
dealer are used each month on motor vehicles assigned to
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employes subject to withholding for federal income tax purposes
for a purpose in addition to retention, demonstration or display
and are subject to use tax as provided in par. (b) 1., unless one of
the following applies:

1. The motor vehicle dealer keeps adeguate records showing
that the dealer plates were not used during the month on motor
vehicles for a purpose in addition to retention, demonstration or
display.

2. The motor vehicle to which the dealer plate is assigned is
subject to use tax as computed in par. (b) 2. or 3,

(d) Transitional provision. For motor vehicles, not assigned
to employes or salespersons subject to federal withholding on
wages, that are used by the dealer for a purpose in addition to
retention, demonstration and display both prior to September 1,
1995, and on and after September 1, 1995, upon which a sales or
use tax was paid on the purchase price of the motor vehicle by the
dealer, the imposition of use tax as described in par, (b) 2. does not
apply.

(9) SALES BY DEALERS TO THER SALESPERSONS OR OTHER
EMPLOYES. When a licensed Wisconsin motor vehicle dealer sells
a motor vehicle to one of the dealer’s salespersons or other
employes, the transaction is subject to the sales tax.

(10) HeAvY EQUIPMENT DEALERS. Heavy equipment dealers
who are not registered with the Wisconsin department of trans-
portation as motor vehicle dealers because their sales are too few
in number to require registration may not charge the sales tax on
their sales of motor vehicles. The tax shall be collected from the
purchaser at the time the unit is registered with Wisconsin. The
heavy equipment dealers may purchase motor vehicles for resale
without tax.

(11) MOTOR VEHICLE REPAIR PARTS AND SUPPLIES. (a) Motor
vehicle dealers with body shops and any other person engaged in
motor vehicle repair may purchase for resale without tax tangible
personal property which is physically transferred to the custom-
er’s vehicle and which léaves the repair facility with the repaired
vehicle. The property includes paints, paint hardeners, plastic fill-
ers, welding rods and auto parts,

(b) Tang:b]e personal property not physically transferred to a
customer’s motor vehicle is subject to tax, The property includes

-tools, equipment and supplies used or consumed in performing

motor vehicle repair service. Taxable supplies include sandpaper,
masking paper and tape, buffing pads, paint and lacquer thinner,
clean and glaze compound, disc pads, paint remover, paint masks,
tack rags, steel wool, industrial gases, metal conditioner, brushes,
lacquer removing solvent, rubbing compound, wax and grease
remover, fluxing materials, disc adhesive and all other items not
physically transferred to the customer’s vehicle even though a
separate charge may be made to the customer for these supplies.
(c) A supplier may not accept a resale certificate in good faith
on items which are not physically transferred to the purchaser’s
customer, except when the purchaser does all of the following:
1. Inventories the property.

2. Certifies that the purchaser sells the property in the regular
course of business.

3. Specifies on the resale certificate each type of item the pur-
chaser sells in the regular course of business.

(12) EXBEMPTION FOR MIXING AND PROCESSING UNITS. Sales,
leases and rentals of mobile units used for mixing and processing,
and the motor vehicles or trailers on which the units are mounted,
including accessories, attachments, parts, supplies and materials
for those vehicles, trailers and units, are exempt from sales and use
tax.

(13} EXEMPTION FOR VEHICLES USED IN WASTE REDUCTION OR
RECYCLING. Gross receipts from the sale, lease or rental of
vehicles which are not required fo be lcensed for highway use and
which are used exclusively and directly in waste reduction or
recycling activities are exemnpt from sales and use tax,
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{14) - REFUNDS UNDER “LEMON LAW". Sales tax refunds made
under s, 218.015 (2) (f), Stats., the “lemon law,” are normally
made in the same manner as the other sales tax refunds. However,
when a defective motor vehicle is returned to the manufacturer for
arefund of the purchase price, the purchaser is permitted to collect
asates tax refund directly from the department if the manufacturer
fails to refund the tax.

Note: Section Tax [1.83 interprets ss. 77.51 (13} (am) and {14) (j), 77.52 (1) and
(15), 77.53 (1}, {1m), (16), (17) and (18}, 77.54 (5} (), (c) and {d), {7) and (22} {g),
77.56 (2) and (3), 77.61 (1) and 77.71 (2) and (4), Stats.

Note: Theinterpretations ins. Tax 11.83 are cffective under the general sales and
use tax 1aw on and after September 1, 1969, except: (a) The exemption for a transfer
from an individual to a corporation solely owned by an individual became effective
Tanuary 1, 1983, pursuant to Chapter 264, Laws of 1981;{b) The exemption for motor
vehicles used in waste reduction and recyeling became effective July 1, 1984, pur-
suant to 1983 Wis. Act 426; (¢) The exemption for mobile mixing and processing
units became effective July 20, 1985, pursuant to 1985 Wis. Act 29, (d) The exemp-
tion for adaptive equipment for handicapped persons to cater, operate or leave a
vehicle became effective June 1, 1990, pursuant to 1983 Wis, Act 238; (8) The
exeinption for motor vehicles donated to exempt organizations beeame effective
August 9, 1989, pursuant to 1989 Wis. Act 31; (f) The exemption for transfers of
motor vehictes to in-laws became effective August 15, 1991, pursuant to 1991 Wis.
Act39; (g} Theexemption for parts and accessores for adaptive equipment for motor
vehicles of handicapped persons became effective October 1, 1991, pursuant to 1991
Wis, Act 39; and (h) the measure of use tax on motor vehicles as deseribed in sub. (8)
(b) became effective Septermber 1, 1995, pursuant to 1995 Wis, Act 27,

History: Cr. Register, December, 1977, No. 264, eff. 1-1-78; am. (7) (a) and (8),
Register, May, 1981, No. 307, off. 6-1--81; am. (4) (¢}, Register, September, 1934,
No, 345, eff, 10~1-84 am., {7) (a) 1. and 2., Register, February, 1986, No. 362, eff,
3-1-86; emnerg. am. (1) (a) [ and 2., eff. 3—24—86 am. (7) {a} 1. and 2., Register,
Oc:obcr, 1986, No. 370, cff, 11— 1—86 er. {11), Register, July, 1987, No 379, off.
8-1-87; am. {1}, (2} {a), (¢) and {d}, (3) (a) and (4) (a) and (c), cr. (5}, (13) and (14),
renum. (5 to be (6), renum. (6) to (11) to be (7} to (12) and am. (8) (a), (9), (10), and
(11)¢a), (byand{c} 1., Register, June, 1991, No, 426, eff, 7-1-91; am. {2) {a}, {¢), {d},
(3) (a), (4} (a), (), (6}, (7) (a). (&), (3) (B), (10) and (14),cr. (1) (C) Register, April,

3, No. 448, eff, 5-1-93; am. (1), (2}, (3) (d), (4) (b), (5), (6), (7) (&), (1 1) (c) and
(12),r and recr (8), Reglster, Febreary, 1997, No. 494, ff. 3-1-97,

Tax 11.84 Aircraft. (1) GENERAL. (a) The sales and use
tax applies to the gross receipts from the sale, lease orrental of air-
craft and from the sale of accessories, components, attachments,
parts, supplies and materials for aircraft.

(b) Anoccasional sale of aircraft in Wisconsin is taxable unless
all three of the following conditions exist: )

1. The transfer is to the spouse, parent, stepparent, father—in—
law, mother—in-law, child, stepchild, son—in—law or daughter—in-
law of the transferor;

2. The aircraft was previously registered in Wisconsin in the
transferor’s name; and

3. The transferor is not engaged in the business of selling air-
craft,

(c)- Section 77.61 (1) (a), Stats., provides that no aircraft may
be registered in Wisconsin unless the registrant presents proof that
the sales tax has been paid or a valid exemption was claimed. If
the aircraft is purchased from a person other than a Wisconsin air-
craft dealer, the purchaser shall pay the tax at the time the aircraft
is registered with the Wisconsin department of transportation,
division of aeronautics. The tax applies to aircraft registered or
customarily hangared or both in Wisconsin, even though the air-
craft also may be used out—-of—state.

(@) The use tax does not apply to aircraft for an individual’s
personal use purchased by a nonresident outside this state 90 days
or more before bringing the aircraft into Wisconsin in connectlon
with a change of domicile to this state.

{e) The use tax does not apply to aircraft registered in Wiscon-
sin when alt of the following requirements are fulfilled:

1. The aircraft is purchased in another state.

2. The aircraft’s owner or lessee hias paid all of the sales and
use taxes imposed in respect to it by the state where it was pur-
chased.

3. The owner or lessee is one of the following;:

a. A corporation, and that corporation and all corporations
with which that corporation may file a consolidated return for fed-
eral income tax purposes, neither is organized under the laws of
Wisconsin nor has real property or tangible personal property,
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except aircraft and property such as hangars, accessories, attach-
ments, fuel and parts required for operation of aircraft, in Wiscon-
sin at the time the aircraft is registered in Wisconsin.

b. A partnership, and all the corporate partners fulfill the
requirements in subd. 3. a., none of the general partners or limited
pariners who have management or control responsibilities is
domiciled in Wisconsin and the partnership has no other real prop-
erty or tangible personal property, except aircraft and property
such as hangars, accessories, attachments, fuel and parts required
for operation of aircraft, in Wisconsin at the time the aircraft isreg-
istered in Wisconsin.

¢. An individual not domiciled in Wisconsin,

d. An estate, trust or cooperative, and that estate, that trustand
its grantor or that cooperative does not have real property or tangi-
ble personal property, except aircraft and property such as han-
gars, accessories, attachments, fuel and parts required for opera-
tien of aircraft, in Wisconsin at the time the aircraft is registered
in Wisconsin,

4. The department has not determined that the owner, if the
owner is a corporation, trust or partnership, was formed to qualify
for the exemplion from Wisconsin use tax.

(2) TAXABLESALES. (a) Aircraft, supplies and repairs. Gross
receipts from the following shall be taxable:

1. The sale, lease or rental of aircraft.

2. The sale and delivery in Wisconsin of oil, equipment, parts
and supples for operation of aircraft, regardless of where the air-
craft is flown or used. Sales of general aviation fuel subject to
taxation under ch. 78, Stats., are exempt from the sales and use tax.

3. Charges for air frame and engine inspection, maintenance
and repair,

(b) Parking. 1. Section77.52(2) (a)9., Stats., imposes the tax
on “Parking or providing parking space for motor vehicles and
aircraft for a consideration....” “Parking” includes occupying
space in a hangar when an aircraft is available for use without
requiring a substantial expenditure of time or efforl to make it
operational.

Examples: I} Aread —to—ﬂy aircraft oceupying space in a hangar and available
for immediate use is parked, -

2} Anaircraft occupying space in a hangar with its wings offis not parked, since
it would require a substantial expenditure of titne ot effert to make it operational.

2. Indoor parking, such as single or multiple “T” hangar park-
ing, and outdoor, or “tie—~down,” parking are taxable.

(c) Other taxable receipts. The gross receipts from charges for
aerial photegraphs and maps, and from charges for sightseeing
flights and for carrying a skydiver are taxable.

(3) EXBEMPT SALES OF AIRCRAFT. (a) Section 77.54 (5) (a),
Stats., provides that the tax does not apply te gross receipts from
aircraft, including accessories, attachments, parts and fuel there-
for, sold to persons using the aircraft as certified or licensed carri-
ers of persons or property in interstate or foreign commerce under
authority of the laws of the United States or any foreign govern-
ment, or to aircraft sold to a nonresident of this state who will not
use the aircraft in this state other than to remove it from Wiscon-
sin. Scheduted air carriers and commuter carriers with air carrier
operating certificates shall qualify for this exemption. This
exemption does not apply to persons with air worthiness certifi-
cates which indicate certain safety standards have been met, if
they do not otherwise qualify.

() The tax does not apply to charges for repair, service and
maintenance of aircraft used by a certified or licensed carrier of
persons or property in interstate or foreign commerce under the
laws of the United States or any foreign government.

(4} NONTAXABLE SERVICES. Gross receipts from the folowing
services or fees are not taxable:

(a) Transporting customers or property for hire when the cus-
tomer only designates the time of departure and destination while
the owner retains control over the aircraft in all other respects.
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(b) Flight instruction when the fees for the instruction are sepa-
rately stated from the charge for the rental of the aircraft.

(c) Advertising promotions such as sky writing and banner
towing, except when the aircraft is leased to a person who pro-
vides a pilot. . :

(d) Emergency rescue service, forest fire spotting and pipeline
inspection service, except where the aircraft is leased to a com-
pany which provides its own pilot.

(e) Crop dusting, spraying, fertilizing and seeding a farmer’s
crops, A person in the business of crop dusting, spraying, fertiliz-
ing and seeding for farmers may purchase weed killers, fertilizer
and seed without tax for resale, if these items are used in conjunc-
tion with but not incidental to providing the service.

(f) Landing fees.

Note: Section Tax 11.84 interprets ss, 77.52 (2) (1) 9., 77.53 (I'7r) and (£8), 77.54
(5) (a) and (7) and 77,61, Stats,

Note: Theinterpretations in s, Tax 11,84 are effective under the gencrel sales and
use tax law on and after September 1, 1969, except: (a) the exemption for federal avi-
ation fuel is effective January 1, 1982, pursuant to Chapter 20, Laws of 1981; (b) The
exemption for aircraft brought into Wisconsin by new residents became effective
August 1, 1987, pursnant to 1987 Wis. Act 27; (¢) The exemption for certain nonresi-
dents’ aircraft became effective May 15, 1988, pursuant to 1987 Wis. Act 399; and
(d) The exemption for transfers of aireraft to in-laws beeame cffective August 15,
1991, pursuant to 1991 Wis. Act 39.

History: Cr. Register, November, 1977, No. 263, eff, 12-1-77; am. (2) () 1. and
2., Register, January, 1983, No. 325, eff, 2-1-83; am, (2) (a) 2. and (3), Register, June,
1983, No. 330, eff, 7-1-83; am. (4) {e), Registcer, July, 1987, No. 379, eff, 8-1-87;
am, (13 (b) 3., cr. (1) (d}, Register, April, 1990, No. 412, &ff. 5-1-90; am. {1} (¢}, cr.
(1) (¢) and (3) (b), renum, (3) (intro.) to be (3) (a), Register, June 1991, No. 426, eff.
1;%—9# i!smi (19)3(*1) L., (e, (2} (1), (3, (4) (intro.) and (b), Register, April, 1993, No.

, eff, 5-1-93.

Tax 11.85 Boats, vessels and barges. (1) TAXABLE
sALES. Taxable gross receipts involving boats include the follow-
ing:

(a) Gross receipts from the sale, lease or rental of boats and
boat accessories; and of attachments, parts, supplies and materials
therefor. ’

(b) Charges for services involved in installing an item on a boat
for a consumer.

(c) Charges for repair, service, alteration, fitting, cleaning,
painting, coating, towing, inspecting and maintaining boats and
their accessories or component parts. Services purchased outside
‘Wisconsin, which would be taxable if purchased in Wisconsin,
with respect to property later used in Wisconsin, are subject to use
tax.

{d) Charges for docking and storing boats. The tax applies to
boat storage in public storage warehouses,

{(2) ExempT sALES, (a) The sale of a boat not required to be

registered in Wisconsin with the Wisconsin department of natural

. resources or documented under the laws of the United States may

qualify as an exempt occasiondl sale if the transferor does not hold
or is not required to hold a seller’s permit. -

(b} Sales of boats to the spouse, parent, stepparent, father—in—
law, mother—in-law, child, stepchild, son-in-law or daughter—in-—
law of the transferor shall be exempt if the boat was previously
registered with the Wisconsin department of natural resources or
documented under the laws of the United States in the transferor’s
name and if the transferor is not engaged in the business of selling
boats.

(¢) Vessels and barges primarily engaged in interstate or for-
eign commerce or commercial fishing that are documented under
the laws of the United States showing a net volumetric tonnage of
50 tons or more are exempt from the tax. Accessories, attachments
and parts attached to the vessel or barge and fuel for the vessels
and barges are also exempt,

(d} A boat purchased outside Wisconsin by a nonresident and
used by the nonresident while temperarily in Wisconsin shall be
exempt from the tax if the boat is not used in Wisconsin in'the con-
duct of a trade, occupation, business or profession or in the perfor-
mance of personal services for wages or fees, The use tax does not

Register, September, 1997, No, 501

WISCONSIN ADMINISTRATIVE CODE

130

apply to a boat for an individual’s personal use purchased by a
nonresident outside this state 90 days or more before bringing the
boat into Wisconsin in connection with a change of domicile to
this state.

(e} A boat purchased by a Wisconsin or federal governmental
unit or by certain nonprofit organizations is exempt from the tax,
regardless of the boat's size or kind, pursuant to s, 77,54 (9a) or
77.55 (1), Stats.

{f) Section 77.53 (17m), Stats., exempts: “...a boat purchased
in a state contiguous to this state by a person domiciled in that
state if the boat is berthed in this state’s boundary waters adjacent
to the state of the domicile of the purchaser and if the transaction
was an exemp! occasional sale under the laws of the state in which
the purchase was made.”

(3) PayMENT OF TaX, (a) No boat may be registered in this
state unless the registrant presents proof that the sales or use fax
has been paid or that the transaction was exempt. If the boatis pur-
chased from a person other than a person with a seller’s permit, the
purchaser shall pay the tax with the boat registration, mailed to
Wisconsin Department of Natural Resources, Boat Registration
Section, P.O. Box 7236, Madison, WI 53707,

(b) A boat purchased outside Wisconsin which is required to
be registered under Wisconsin law is subject to the Wisconsin use
tax, regardless of the state of domicile of the person bringing the
boat into Wisconsin or the use of the boat In Wisconsin, unless
exempt under sub. (2) (d).

(c) A credit is permitted against the Wisconsin use tax for the
sales or use tax imposed by and paid to the state in which the boat
was purchased.

(d) The “boat” subject to the use tax at the time the boat is regis-
tered in this state includes all accessories affixed or attached to the
boat when in use. Anchors, boat cushions, marine radios, radar
equipment and other similar accessories are included in the mea-
sure of the tax.

Notet Inadecision dated July 25,1983, in the caseof Alan G. Dwyer vs. Wisconsin
Departient of Revenue, the Wisconsin Tax Appeals Comumission held that the tax
applics to boat accessories, including the anchor, boat cushions and marine radio, in
addition to the bare hull of the boat.

(4) TAXABLE SUPPLIES. Sales of consumable supplies or fur-
nishings not attached fo the vessel or barge are not exempt from
sales or use tax under s. 77.54 (13}, Stats.

Noter Sales of bedding, linen, table and kitchenware, tables, chairs, lubricants,
work clothes, acetylene gas, paper towels, etc., used on commercial barges or barges

of 50 tonr burden or over engaged primarily in interstate or foreign commerce or com-
mercial fishing are subject to sales and use tax.

(6) SALESTOSHIPS, Sales of tangible personal propérty or tax-
able services delivered to operators of foreign flag ships or ships
under the U.S. flag in a Wisconsin harbor are subject to tax, unless
the refailer receives a properly completed resale or other exemp-
tion certificate from the purchaser.

Example: The operator of the ship may purchase withoat tax fuel and repair parts
for a ship which exceeds 50-ton burden under s. 77.54 (13), Stats.

Notet Section Tax 11,85 interprets ss, 77.51 (13) (am), 77.52 (2) {a) 9. and 10,,
7753 (17), (17m) and {18), 77.54 (7) and {13) and 77.61 {1}, Stats.

Note: Theinierpretationsins. Tax 11.83 are effective under the general sales and
use tax [aw on and after September 1, 1969, except: (a)} Boats documented under laws
of the United States do not qualify for the oecasional sate exemption effective Febru-
ary 28, 1979, pursuant to Chapter 1,Taws of 1979; (b) Charges by governmental units
for docking and storing boats became taxable effective June 1, 1980, pursuant to
Chapter 221, Laws of 1979; (¢} The cxemption for boats of nonresidents kept in
waters contiguous to the nonresident's state of domicite became effective September
1, 1985, pursuant to 1985 Wis. Act 29, later amended effective June 1, 1988, pursuant
to 1987 Wis. Act 268; (d} The exemption for boats brought into Wisconsin by new
residents became effective August 1, 1987, pursuant to 1987 Wis. Act27; and {e) The
exemption far transfers to in—laws became effective August 15, 1991, pursuant to
1991 Wis, Act 39,

History: Cr. Register, December, 1978, No. 276, eff. 1-1-79; am. (1) (d), (2) (a)
and {b), Register, January, 1983, No. 325, eff. 2--1-83; am. (2) (a), Register, Sepfem-
ber, 1984, No. 345, ¢ff. 10-1-84; cx. (2}([), Register, July, 1987, No. 379, off, §-1- 87,
am. {2) {b) to (¢), cr. (3} (d) and (4), Register, Aprl, 1990, No. 412, eff. 5-1-90; am,
{2) (a}, (c) and (f} and {3) (b}, cr. {4}, renum, (4) {0 be (5), 1. (1) (e), Register, June,
1991, r;'oé;zs, eff, 7-1-91; am, {2) (b) and (3} {a), Register, Aprii, 1993, No. 448,
eff. 5-1-93,
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Tax 11.86 Uiility transmission and distribution
lines. (1) DermITIONS. In this section:

{a) “Utility facilities” include telephone, telegraph and televi-
sion lines; electrical, water and gas transmission and distribution
lines; and poles, transformers and towers, including pipes, con-
duits, sleeves, risers for cable television lines, or other property by
which lines are supported or in which they are contained or con-
nected,

(b} “Real property” includes underground uti}ity facilities;
lines, poles, foundations, towers, gravel and any buildings of a
substation located on a utility’s own land; and concrete founda-
tions, anchors, crushed rock and backfill whether or not on land
owned by the utility.

{¢) “Tangible personal property” includes overhead utility
facilities and circuit breakers and other equipment, but not their
foundations, installed to control the flow of electricity. It also
includes other overhead property by which lines are supported or
in which they are contained or connected if erected or installed
under an easement or license, including authorizations under ss.
86.1G¢ and 182,017, Stats., on land owned by a person other than
the utility.

{2) GENERAL. (a) Gross receipts from the Installation, lease,
rental, repair, service or maintenance of tangible personal prop-
erty are subject to sales tax.

{b) Materials used in construction or forming of real property
are taxable when purchased by the conlractor.

Examples; 1) The gross receipts ofacontractor fromihe construction and installa-
tion of an averhiead utility facility, or aportion of an overhead utility facility, and from
asale“inplace” of the facility, if installed under an easement on land owned by a per-
son other thanthe utility, are taxable, Materials used in the construction or installation
of the property may be purchased without tax for resale,

2) The gross receipts of autility from the repair, service er maintenance of anover-
kead utility facility, or a portion of an overhead facility of another utility arc taxable.
Materials used in the repair, servics or instatlation may be purchased without tax for
resale.

3) Gross receipts from theinstallation, sale, lease, rental, repair, service or mainte-
nance and removal of underground utility facilities are not subject 1o sales or use tax.
However, the materials used in the construction or instalfation of the underground
utility facilities cannot be purchased for resale and ase subject 1o tax at the time of
purchase unless otherwise exempt.

d) X-ray testing of weld joints in the pipe as part of the construction of an under-
ground utility pipeline is part of the construction process and the gross receipts are
not subject to sales or use tax. However, materials used in the X—ay testing of the
underground utility pipeline cannot be purchased for resale and are subject to tax at
the time of purchase unless otherwise ¢xempt.

{3) ReLaTED EXPENSES. The gross receipts from the perfor-
mance of a lump sum contract for the construction of an overhead
utility facility, which is tangible personal property, may not be
reduced by expenses in performing the contract, such as payments
for crop damage, site preparation, restoration work, tree trim-
ming, line clearing, relocating existing lines, engineering and
design work, surveying, purchasing a right—of—way and unload-
ing and hauling materials.

Note: Therelated expenses described in sub, (3) are costs of performing the con-
tract and do not affect the amount of taxable gross receipts,

(4) EQUIPMENT CHARGES. (a) The gross receipts from a con-
tract to construct or repair an overhead utility facility which is tan-
gible personal property may not be reduced by the amount of
hourly charges for the use of equipment,

(b) The gross receipts from the rental of equipmeht, including
any charge for an operator of the equipment, for the construction
or repair of a utility line to a wility are taxable, unless the utility

employs all of the crew to construct or repair the utility line, in

which case only the charge for the equipment is taxable,
Note: Sees. Tax 11.29 (4) for more information,

{5) NONTAXABLE SERVICES. (a) Gross receipts from tree and
shrub trimming services for a utility for the purpose of keeping the
overhead transmission and distribution lines free from interfer-
ence from nearby trees and shrubs or inaccessible to children are
not services which are taxable under s. 77.52 (2) (a} 20., Stats.

{b) Gross receipts from a separate contract for tree trimming
and line clearing in connection with the construction of a new util-
ity line are not taxable.
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(c) Gross receipts from a separate charge for removing an
existing utility line are not taxable.

(6) LANDSCAPING SERVICES. Gross receipts from landscaping
services are faxable when performed in lawn and garden areas.
This includes lawn, shrub and tree services, except for services
described in sub. (5) (a), performed in developed areas found in
residential, business, commercial and industrial locations, ceme-
teries, golf courses, athletic fields, stadiums, parking lots and
other developed areas.

Example: Restoration work performed whenamility extends its service or repairs
or replaces existing lines is'subject to sales tax.

Noter Section Tax 11.86 interprets ss. 77.51 (20}, 77.52 (2) (a) 10,, 11. and 20,,
86.16 and 182,017, Stwats,

Note: The interpretations in s, Tax 11.86 are effeciive on and after September 1,
1969, except: (a) Underground wiilisy facilitics were determined not to be tangible
personal property, effective September I, 1970; (b} Landscaping services described
in sub. (6) became taxabte effective May 1, 1982, pursuant to Chapter 317, Laws of
1981; and {¢) The Wisconsin Tax Appeals Commission decision in Capital City Tree
Experts, Inc., dated June 19, 1987, later modified by siipulation and order of the Cir-
cuit Court of Dane County dated September 21, 1987, held that the service of trim-
ming trees on avtility right—of—way to prevent interference and to make inaccessible
10 children is not a taxable [andscaping service. '

History; Cr. Register, November, 1978, No. 275, eff. 12~1-78; am. (4) (a) andcr.
{5), Register, September, 1984, No. 345, eff. 10-1-84; r, and reer, Register, Jure,
1991, No. 426, eff, 7-1-91; emerg. . ood recr, (6), eff. 5-18-97.

Tax 11.87 Meals, food, food products and bever-
ages. (1) Demnrmons. In this section:

(a) “Community-based residential facility” has the meaning
in s. 50.01 (1g), Stats.

(b) “Exempt food” means food, food products and beverages
not subject to the sales and use tax as provided in s. 77.54 (20},
Stats.

(c) “Hospital” has the meaning in s, 50,33 (2), Stats.
(d) “Nursing home” has the meaning in s, 50.01 (3), Stats.

(e) “Retirement home” means a nonprofit residential facility,
which as its primary function provides personal care above the
level of room and board to retired persons, where 3 or more unre-
lated adults or their spouses have their principal residence and
where support services, including meats from a common kitchen,
are available to residents.

(f) “Personal care” means assistance with the activities of daily
living, including eating, dressing, bathing and ambulation.

(g) “Sanatorivimy’” means an institution for the recuperation and
treatment of the victims of physical or mental disorders.

(L) “Taxable food” means food, food products and beverages
subject to the sales and use tax.

(2) TAXABLESALES. (a) General. Generally, the gross receipts
from sales of food or beverages shall be taxable when sold by res-
taurants, cafeterias, lunch counters, coffee shops, snack bars, eat-
ing houses, hotels, motels, lodging houses, sororities, fraternities,
drug stores, diners, taverns, vending machines, drive-ins, mobile
sales units, clubs, young men’s christian associations, young
women's christian associations and similar businesses, organiza-
tions or establishments,

(b} Sales by generally exempt seller. Certain foods that have
been prepared by a seller by cooking, baking or other methods
shall be taxable food even though the seller is principally engaged
in the sale of exempt food. Heated food or beverages mean those
products, items or components which have been prepared for sale
in a heated condition and which are sold at any temperature which
is higher than the air temperature of the room or place where they
are sold.

Example: When a supermarket sells chickens roasted on a rotisserie, the roasted
chickens are taxable food because heated food or beverages are taxable,

{c} Food components of meals. Food items which comprise or
are components of a meal shall be taxable food when sold on a
“take out™ or“to go” basis and are packaged or wrapped and
removed from the premises for consumption elsewhere.

Example: A basket of chicken with coleslaw and french fries sold “to go” is tax-
able food.
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{d) Caterers. Meals, food, food products and beverages sold
by caterers shall be taxable. For purposes of this paragraph:

1. “Caterer” means a person engaged in the business of pre-
paring meals, food and drinks, and serving these items on prem-
ises designated by a purchaser. When an agreement with a caterer
provides that the caterer shall prepare and serve food either for a
stated price per meal, for a lump sum, or for a price per plate, the
consideration paid shall constitute taxable gross receipts.

2. Charges made by a caterer for preparing and serving meals
or drinks to social clubs, service clubs, fraternal organizations or
other nonexempt purchasers shall constitute exempt sales for
resale only if the purchasers are regularly engaged as retailers of
meals, hold a seller’s permit and give resale or exemption certifi-
cates to the caterer.

3. The tax shall apply to items purchased by caterers, includ-
ing dishes, silverware, linen napkins, tablecloths, punch foun-
tains, coffee silver service and glassware, which are used by cater-
ers to serve food or beverages to their customers, or used in
conjunction with providing catering service. However, items such
as tents, public address systems, portable dance floors, portable
bars, chairs and tables may be purchased without tax for resale, if
used exclusively for rental purposes by a caterer and if customers
pay specific taxable rental charges for their use. Disposable items
transferred to customers for a valuable consideration, including
paper and plastic cups and plates, plastic eating utensils, napkins,
straws, placements and toothpicks also may be purchased without
tax for resale.

(e) Vending machine sales. A vending machine operator has
a“premises” as definedins. 77.54 (20) (c) 6., Stats. The operator’s
total gross receipts shall be presumed derived from on-premise
consumption unless records show which portion of the sales were
made for off-premise consumption and involve food which could
be treated as exempt food.

() Cover and minimum charges. Cover charges or minimum
charges, whether listed separately on a bill or collected as an
admission fee or fixed charge, which entitle the patron to receive
entertainment or to dance as well as to receive food, meals or
drinks, shall be taxable. If food, meals or drinks are furnished, pre-
pared or served at locations other than the place of business of the
seller or in a room other than a regular dining room and an extra
charge is made for the service, the entire amount shall be taxable.

(g) Tips. 1. Atipwhichis given directly to an employe in cash
or which is added by a customer to a bill which amount is then
turned over in full to the employe shall be exempt from the sales
tax, if the amount of the tip is wholly in the discretion or judgment
of the customer and the customer does not make the payment pur-
suant to an arrangement made with the seller,

2. A flat amount or flat percentage, whether designated as a
tip or as a service charge, that is added to the price of a meal under
arequirement of the seller or an arrangement made with the seller
is a part of the selling price of the meals and shall be subject to the
tax, regardless of whether the amount or flat percentage may be
subsequently paid over in whole or in part by the seller to
employes,

(h) Huber law meals. Meals sold to “Huber Law” prisoners by
a sheriff or a governmental unit shali be subject to the tax,

(i) Meals 1o employes. Sales of meals to employes by an
employer for a consideration shall be taxable. For purposes of this
paragraph:

1. A consideration shall be deemed made for meals if any one
of the following conditions is met:

a. The employe pays cash for meals consunied.

b. An actual, specific charge for meals is deducted from an
employe’s wages.,

c. An employe receives meals in lieu of cash to bring the
employe’s compensation up to the legal minimum wage.
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d. An employe has the option to receive cash for meals not
consumed.

2. Tnthe absence of any of the conditions in subd, 1. a consid-
eration is not deemed made when:

a. A value is assigned to meals only as a means of reporting
the fair market value of an employe’s meals for FICA, social secu-
rity, or union contract purposes.

b. Anemploye who does not consume available meals has no
recourse against the employer for additional cash wages. -

() Transportation companies, The sale of meals and liquor by
transportation companies, such as airlines or railways, (¢ a cus-
tomer while operating in Wisconsin for a specific charge shall be
taxable. These meals and beverages may be purchased by the
transportation companies without tax for resale. However, if the
sales price of the meal or beverage is not separately stated to the
customer, the tax shall apply to purchases of these meals and bev-
erages by transportation companies,

(k) Organizations and their members. 1. When members of
an exempt or nonexempt organization meet at a hotel, restaurant
or other place of business where food or drinks are sold and the
meimnbers pay for the items, the place of business shalt be consid-
ered selling directly to the mémbers and not to the organization
except as provided in subds. 2. and 3, The sales shall, therefore,
be subject to the tax, even if the organization collects from the
members, pays the seller, and retains a portion of the collections
for its own purposes. In these situations, the organization shail be
deemed acting for its members’ convenience and not purchasing
and reselling meals.’

2, When an exempt organization as described in s, 77.54 (9a)
(£), Stats., pays for food and beverages out of its own funds and
provides the items to members or others without charge, the sale
of the items by a retailer to the organization is not subject to the
tax. If the exempt organization holds a certificate of exempt status
issued by the department, it shall give the retailer the certificate
number to claim the exemption.

3. Sales of food and beverages are not subject to tax even
though the employe of an exempt organization as described in s.
77.54 (9a) (f), Stats., pays for the sale of the food or beverages pro-
vided all of the following are met:

a. The retailer issues the billing or invoice for the food and
beverages in the name of the exempt organization.

b. The certificate of exempt status mimber of the exempt orga-
nization is entered on the retailer’s copy of the invoice or billing
document,

¢. The retailer keeps a copy of the documents described in
subd, 3. a. and b.

(3) Exemrr sALES. The following meals shall be exempt:

(a) Health care facilities, Meals, food, food products or bever-
ages sold on their premises by hospitals, sanatoriums, nursing
hemes, retirement homes, community-based residential facilities
or day care centers registered under ch. 48, Stats. However, if an
affiliated organization sells the items, the exemption does not
apply.

Example: Jfaladies’ auxiliary of a hospital, separate from the hospital, operates
a coffee shop on the hospital premises, although the ladies® auxiliary is a nonprofit
organization, the food and drinks sold at the coffes shop are taxable.

(b) “Meals on wheels”. Meals, food, food products or bever-
ages sold to the elderly or handicapped by persons providing
“mobile meals on wheels.”

{c) Darmitory contracts. Meals, food, food products or bever-
ages furnished under any contract or agreement by a public or pri-
vate institution of higher education.

{d} Groceries. Sales of food, food products and beverages for
human consumption exempt from tax under s. 77.54 (20), Stats.
This includes sales of prepackaged ice cream, ice milk or sherbet
in pint or larger sizes, whether prepackaged by the vendor or a sup-
plier, Sales of smaller sized containers of these products are tax-
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able. Sales of ice cream, ice milk, sherbet or yogurt as cones, sun-
daes, sodas, shakes and frozen chocolate bars made from these
products are faxable.

Note! Sces. Tax 11.51 for more information.

(e) Supervised boarding facilities. The portion of the monthly
fee charged by a supervised boarding facility for low income
adults who are receiving or are eligible for soctal security, supple-
mental security income, veterans administration or other disabil-
ity and retiremeni benefits reflecting the value of meals provided,

(4) SeeciarTy SITUATIONS. (8) Specialty items. A seller
engaged principally in the sale of taxable food may also be
engaged in the sale of exempt food.

Example! A resiaurant which specializes in serving pancakes may also selt con-
triners of its specially prepared syrup to take horme. Sales of this syrup are not taxahle,

(b) Fund-raising events. When a charge to a customer bears
little or no relationship to the actual value of meals, food, food
products and beverages received, such as $100 per ticket for'a
fund raising dinner dance, the tax shall be based on the reasonable
value of the tangible personal property and taxable services
received by the customer,

. Note: Section Tax 11.87 interprets ss. 77.51 (4) {¢) 2., (14) {b) and () and (15}
{c) 1. and 77.54 {20), Stats.

Note: Theinterpretations fn s. Tax 11.87 arc effective uader the general sales and
useg tax law an and afier Seplember 1, 1969, oxcept: (a) Sales of meals by retirement
homes became exempt on April 23, 1978, pursuant to Chapter 250, Laws of 1977;
(b} Sales of meals by certain health care facilities off their premises became raxable
October1,1991, pursuantto 1991 Wis, Act39; and (¢} Sales of meals by community—
based residential facilities on their premises became exempt on June 1, 1994, pur-
suant to 1993 Wis, Act, 332,

History: Cr. Register, March, 1978, No, 267, eff. 4~1-78; renum. (1) (b) to be (1}
(g}, cr. (1) (1) to (£}, am. (3) (&), (b) and (&), Register, Jannary, 1983, No, 325, off,
2-1-83; am. (2)(d) 3., (g} and (§), Register, June, 1983, No. 330, eff. 7-1-83;am. (3}
(d), Register, Sepiember, 1984, No. 345, ¢ff. 10-1-84, comrection in (1) {b) made
under 5. 13.93 (2m) (b} 7,, Stats: am. (1) (mtro) and (f), (2} (a), (b), (), (D) 1., (),
() and k), (3} (a) and (4) (a) cr. (2} (X) 3., Register, June, 1991, No. 426, cff. 7—-1-9l
am, (2) {d} (intre.), 3., (f), (i} {intro.}, 1. intro. and 2. intre., (k) 2., (3) (a), {b) and (d),
cr. (3) (), Register, December, 1992, No, 444, eff, 1-1-93; renum, (1) @) to (g) to
be (b) to (h) and am. {1) (b}, cr. {1} (a}, am. (3} (a), {d) and (e), chlstcr, December,
1996, No. 492, eff, 1-1-97.

"Tax 11.88 Mobile homes. (1) MOBILE HOME AS PER-
SONAL PROPERTY VS.REALTY IMPROVEMENT. A mobile home is per-
sonal property if it is located in 2 mabile home park or other place
where the land on which the mobile home is located is not owned
by the mobile home owner, A mobile home is a really improve-
ment if it is permanently affixed to Iand owned by the owner of the
mobile home, It is permanently affixed to the Jand for sales tax
purposes if the mobile home sits on a foundation and is connected
to utilities. “On a foundation™ means it is off the wheels and sitting
on some other support.

(2) SALES OF MOBILE HOMES WHICH ARE REALTY IMPROVE-
MENTS. (a) The sale of a mobile home and the land to which it is
permanently affixed is the sale of a realty improvement not sub-
ject to the tax. The sale of a mobile home which is a realty
improvement on the land of the seller, and which is acquired by
the purchaser for removal from the seller’s land for permanent
attachment to the purchaser’s land, is the sale of realty.

(b) Ifthe seller of a mobile home as part of the sales transaction
agrees to permanently affix the home on a foundation on land
owned by the purchaser, the seller is a contractor—consumer
engaged in improving realty. Sales of mobile homes to the con-
tractor-consumer are subject to the tax, but the gross receipts from
the subsequent sale by the contractor—consumer to the purchaser
of the mobile home are not taxable.

(3) SALES AND RENTALS OF MOBILE HOMES WHICH ARE PER-
SONAL PROPERTY. (a) Under s, 77.54 (31), Stats., the total gross
receipts from the sale of a used mobile home, which is a primary
housing unit, are exempt from the sales and use tax.

(b) Under s, 77.51 (4} (b) 6. and {15) (b} 5., Stats., 35% of the
total gross receipts from the sale of certain new mobile homes is
exempt from the tax. No credit is aljowed for trade—in allowances
on the purchase of these new mobile homes. The 35% exemption
applies to a new mobile home that is:
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1. A primary housing unit under s. 340.01 (29), Stats., or

2. Transported in 2 unattached sections if the total size of the
combined sections, not including additions and attachments, is at
least 984 square feet measured when the seclions are ready for
transportation,

(¢) Under s. 77.54 (36), Stats., the rental of a mobile home, as
defined in s. 66.058 (1) (e), Stats., used for lodging for a continu-
ous period of one month or more is exempt from the sales and use
tax, whether the mobile home is classified as real or persona} prop-
erty.

{d) Under s. 77.54 {7), Stats., mob;le homes transferred to the
spouse, parent, stepparent, father—m—law, mother—in-law, child,
stepchild, son—in-law or daughter—in-law of the transferor are
exempt occasional sales if the mobile home has been previously
registered or titled in Wisconsin in the name of the transferor and
the transferor is not engaged in the business of selling homes.

{e) Under s. 77.53 (18), Stats., the use tax does not apply to a
mobile home purchased by a nonresident outside Wisconsin 90
days or more before bringing the mobile home into Wisconsin in
connection with a change of domicile to Wisconsin,

{4) PaymenT oF TAX. (a} No mobile home may be registered
in this state unless the registrant presents proof that the sales or use
tax has been paid or that the registrant’s acquisition of the mobile
home was exempt from the tax. If the mobile home is pucchased
from a person other than a Wisconsin mobile home dealer and is
subject to the tax, the purchaser shall pay the tax at the time the
mobile home is registered with the department of transportation,
division of motor vehicles.

{b) If a mobile home purchased outside Wisconsin is subject
to the Wisconsin use tax, a credit is permitted against the Wiscon-
sin use tax for any sales or use tax patd to the stale in which the
mobile home was purchased.

{5) CoNSIGNMENTSALES. When a mobile home dealerhas pos-
session of a mobile home owned by another person, the principal,
the dealer is the retailer responsible for reporting tax on the trans-
action if the dealer makes the sale without disclosing the identity
of the principal to the purchaser. If the principal is disclosed to the
purchaser on the invoice or in the sales contract, the principal is
the seller of the mobile home and the tax on the transaction shai
be paid under sub, (4) (a), provided the mobile home dealer does
not take title to the mobile home. If the dealer does take title, the
dealer is the seller.

Note: For infermation regarding principals, see s. Tax 11.55.

(6) DemwrTION. In this section:

{a) “Mobile home dealer’ has the meaning defined ins. 218.10
(3), Stats,

{b) “New mobile home” has the meaning defined in 5. 218.10
(7), Stats,

{c) “Primary housing unit” has the meaning defined in s.
340.01 (29), Stats.

{d) “Retailer” is aperson whohasa seller s permit issuzed under
5. 77.52 (9), Stats.

(e} “Used mobile home” has the meaning defined in s. 218.10
(9), Stats.

Note: Section Tax 11.88 interprets ss. 77.51 (2), (1) (b) 6., (13) (am) and {15} (b)
5., 77.52(2)(a) 1., 77.53 (17) and (18), 77.54 (7}, (31)and (36), 77.61 (1} {a) and (c},
218.10 (3}, (7} and (9) and 340.01 (29}, Stats.

Note: Theinterpretations in s. Tax 11.88 are effective under the general sales and
use tax Jaw on and afier September 1, 1969, except: {a) Nonretailer sales of mobite
homes became taxable effective August 1, 1977, pursuant to Chapter 29, Laws of
1977, (b} Nonretailer sales of mobile homes ex¢eeding 45 feet in length became
exempt effective July 1, 1978, pursuant to Chapter 418, Laws of 1977; (¢} Rental of
a mobile home that is personal property for lodging for a contimrous period of one
month or more became exempt effective July 1, 1984, pursuant (o £983 Wis, Act 341,
clarified effective April 1, 1986, pursuant to 1985 Wis. Act 149; (d) Gross receipts
from a used mobile home became exempt effective January 1, 1987, pursuant to 1985
Wis, Act 29; (¢) Thirty—five percent of the gross receipts from the sale of new mobite
homes became exempt January 1, 1987, pursuant to 1985 Wis, Act 29; (f) The exemp-
tion fromuse tax 6f mobite homes purchased 90 or more days before moving to Wis-
consin became offective Aagust 1, 1987, pursuant to 1987 Wis, Act 27; (g) The
exemption for transfers to in-laws became effective August 15, 1991, pursuant to
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1991 Wis. Act 39; and (h) The exemption for certain new mobile homes transported
intwo unattached sections became effective October 1, 1991, pursuant to 1991 Wis,
Act 39,

History; Cr. Register, December, 1980, No. 300, eff. 1-1-81; r. and recr. (3) and
(6), Register, July, 1987, No. 379, off. 8-1-87; am. {2) (b}, (3} {d), (4) (b) and (5}, cr.
{3)(e), Register, June, 1991, No. 426, eff. 7-1-91; am. (3) (&) and (4}, Register, Aprif,
1993, No, 448, eff, 5-1-93.

Subchapter X -
Administrative Provisions

Tax 11.91 Successor’s liability. (1)} DrscriprioN oF
SUCCESSOR. (&) A purchaser or assignee of the business or stock
of goods, including furniture, fixtures, equipment and inventory,
of any retailer liable for sales or use tax shall be personally liable
for the payment of the sales or use tax if the purchaser or assignee
fails to withhold a sufficient amount of the purchase price to cover
the taxes due.

(b} If a corporation is created and acquires the assets of a sole
proprietor in constderation for the corporation’s capital stock, the
corporation is lable for any sales or use tax liability of the sole
proprietorship. -

{c} A surviving joint tenant shall not have successor’s liability
for delinquent sales or use tax where the business or inventory
passes by law to the remaining joint tenant,

(d) A financial institution or morigagee who forecloses on a
loan to a retailer owing delinquent sales or use tax shall not incur
successor’s liability.

{e} If a retail business or stocks of goods shall pass from A to
Bto C, and B’s successor’s liability shall be unpaid, such liability
shall not pass to C. The new successor, C, shall be liable only for
B’s unpaid sales and use tax.

(f) Successor’s liability is not incurred in a sale by a trustee in
bankruptcy, in a transfer by gift or inheritance, in a sheriff's sale,
or in a sale by a personal representative or special administrator.

(g) if acreditor, including a financial institution, actually oper-
ates a business which has been voluntarily surrendered by a delin-
quent debtor in full or partial liguidation of a debt, the creditor is
a successor, The creditor is not a successor if it acquires posses-
sion of a business voluntarily surrendered, if it never operates the
business and if its sole purpose is to sell the business inits entirety,
as a whole or piecemeal, at whatever price it can obtain to recover
its investment.

(2) ExTENT oF LIABILITY. (a) If there is no purchase price,
there shall be no successor’s liability.

(b) A successor shall be liable to the extent of the purchase
price. The purchase price shall include:

1, Consideration paid for tangible property and for intangi-
bles such as leases, licenses and good will.
2. Debts assumed by the purchaser, or canceled by a creditor.

{c) A successor shall be liable only for the amount of the tax
liability, not for penalties and interest, Although based on the pre-
decessor’s tax, the successor’s liability shall not bear interest,

(d) A successor’s liability shall be limited to amounts owed by
the predecessor which were incurred at the location purchased. If
the seller operated at more than one location while incurring a total
liability for all locations, its Hability incurred at the location sold
shall be determined and shall represent the amount for which the
successor may be held liable.

(e) Successor’s liability is determined by law and shall not be
altered by agreements or contracts between a buyer and seller.

(3) PROCEDURES FOR PURCHASER. (a} A purchaser shall with-
hold a sufficient amount from the purchase price to cover any pos-
sible sales or use tax liability.

(b) The purchaser shall submit a written request to the depart-
ment for a clearance certificate. An oral request for a clearance
cerfificate shall not be accepted. The letter requesting the certifi-
cate shall include the real name, business name and seller’s permit
rumber, if known, of the prior operator. All sales tax returns for
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all perieds during which the predecessor operated shall be filed
with the department before it may issue the certificate.

(¢y Unders. 77.52 (18) (a), Stats., the department has 60 days
from the date it receives the request for a clearance certificate or
from the date the former owner makes its records available,
whichever is later, but no later than 90 days after it receives the
request, to ascertain the amount of sales tax liability, if any. The
department shall within these periods, issue either:

1. A clearance certificate; or

2. A notice of sales tax liability to purchaser and successor in
business, which shall state the amount of tax due before a clear-
ance certificate can be issued and which shall be served and han-
dled as a deficiency determination under s. 77.59, Stats. ~

(d) The department’s failure to mail the notice of liability
within the 90 day period shall release the purchaser from any fur-
ther obligation.

(4) DEPARTMENT’S COLLECTION PROCEDURES. (a) The depart-
ment shall first direct collection against the predecessor.

(b) Action against the successor shall not be commenced prior
to an action against a predecessor unless it appears that a delay
would jeopardize collection of the amount due.

(¢} A demand for a successor to pay a predecessor”s tax liabil-
ity shall be subject to the right of appeal.

Note; Seetdon Tax 11.91 interprets s. 77.52 (18), Stats.

Note; Theinterpretationsins. Tax 1191 are effective under the general sales and
use tax law on and after September 1, 1969,

History: Cr. Register, October, 1976, No. 250, ff. 11-1-76; am. (1) (d) and (2)
(b} 2., cr. (1} (1) and (g}, Register, December, 1978, No. 276, eff. 1-1-79; am. (1) (a),
(b) and (g), {2) (a) and (3} (b) and (c) (intro.), Register, June, 1991, No. 426, eff.
7-1-91.

Tax 11.92 Records andrecord keeping. (1) GENERAL.
All persons selling, leasing or renting tangible personal property
or taxable services and every person storing, using or otherwise
consuming in Wisconsin tangible personal property or taxable
services shall keep adeguate and complete records so that they
may prepare complete and accurate tax returns. These records
shall include the normal books of account ordinarily mainfained
by a prudent business person, together with all supporting
information such as beginning and ending inventories, records of
purchases and sales, cancelled checks, bills, receipts, invoices
which shall contain a posting reference, cash register tapes, credit
memoranda which shall carry a reference fo the document evi-
dencing the original transaction or other documents of original
entry which are the basis for the entries in the books of account,
and schedules used in connection with the preparation of tax
returns, These records shall show:

(a) The gross receipts from sales of tangible personal property
or taxable services, or rentals or leases of tangible personal prop-
erty, including any services that are a part of the sale or lease, made
within Wisconsin even if the seller or lessor regards the receipts
as taxable or nontaxable. Taxable gross receipts shall be reported
on the accrual basis, except when the department is satisfied that
an undue hardship would exist and authorizes reporting on some
other basis. : '

(b} The basis for all deductions claimed in filing returns,
including resale and exemption cettificates obtained from cus-
tomers. Exempt sales to governmental units and public schools
need not be supported by exemption certificates, if the supplier
retains a copy of the exempt entity’s purchase order and the sup-
plier’s invoice or billing document. Sales to organizations holding
a certificate of exempt status, CES, including religious or charita-
ble organizations, can be shown to be exempt by recording the
CES number on the seller’s copy of the bill of sale. All other
exempt sales shall be supported by an exemption certificate
signed by the purchaser and retained by the seller, unless the mer-
chandise sold is specificatly.exempted by statute regardless of
use, such as groceries. Documents necessary to support claimed
exemptions from fax liability, such as bills of lading and purchase
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orders, shall be maintained in a manner in which they readily can
be related to the transaction for which exemption is sought.

{c} Total purchase price of all tangible personal property or
taxable services purchased for sale or consumption or lease in
Wisconsin.

(d) Every person subject to the county sales and use tax shall
keep arecord of sales the person completes in each county enact-
ing an ordinance under s. 77.70, Stats., imposing a county tax, sep-
arately from sales made elsewhere in the state. Every person shall
also keep a record of the sales price of items on which the person
is subject to county use or excise tax in each enacting county.

(2) MicroriLd RECORDS, Microfilm, including microfiche,
reproductions of general books of account, such as cash books,
journals, voucher registers and ledgers, and supporting records of
detail shall be acceptable if the following conditions are met:

(a) Appropriate facilities are provided for preservation of the
films for periods required.

{b) Microfilm rolls are indexed, cross referenced, labeled to
show beginning and ending numbers or beginning and ending
alph abeucai listing of documents included and are systematically
fifed. i

(c) Transcriptions are prov1ded for any informaticn contained
on microfilm which may be required for purposes of verification
of tax liability,

(d) Proper facilities are provided for the ready inspection and
location of the particular records, including adequate projectors
for viewing and copying the recozds.

{3) RECORDS PREPARED BY AUTOMATED DATA PROCESSING (ADP)
SYSTEMS. An automatic data processing, ADP, tax accounting sys-
tem shall have the capability of producing visible and legible
records which will provide the following necessary information
for verification of the taxpayer’s tax Hability:

(a) Recorded or reconstructible data. ADP records shall pro-
vide an opportunity to trace any transaction back to the original
source or forward to a final total. If detailed printouts are not made
of transactions at the time they are processed, then the system
must have the ability to readily reconstruct these transactions.

{b) General and subsidiary books of account, A general led-
ger, with source references, shall be writien out to coincide with
financial reports for tax reporting periods, Where subsidiary led-
gers are used to support the general ledger accounts, the subsid-
iary ledgers shall also be written out periodicalty.

(¢) Audit trail and supporting documents. The audit trail shall
be designed so that the details underlying the summary account-
ing data may be identified and made available to the department
upon request. The record keeping system should be so designed
that supporting documents, such as sales invoices, purchase
invoices, exemption certificates and credit memoranda, shall be
readily available.

(d) Program documenration. A written description of the ADP
portion of the accounting system shall be available. Important
changes, together with their effective dates, shall be noted in order
to preserve an accurate chronological record. The statements and
illustrations as to the scope of operations shall be sufficiently
detailed to indicate:

1. The application being performed
2. The procedures employed in each application.

3. The controls used to ensure accurate and reliable proces-
sing.

(4) Recorps RETENTION. The records shall be preserved and
retained for the 4-year period open to audit under s. 77.59 (3},
Stats. If any agreement is entered into to extend the 4-year audit
period, the records shall be preserved for that extended period. If
a notice of tax determination has been issued to the taxpayer by
the department and if the taxpayer files a petition for redetermina-
tion, the records for the period covered by the notice of the tax
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determination shall be preserved and retained until the tax redeler-
mination has been finally resolved.

(5) ExXAMINATION OF RECORDS, All records described in this
section shall be made available for examination by the department
at its request.

(6) FAILURE TO MAINTAIN RECORDS. In the absence of suitable
and adequate records, the depariment may determine the amount
of tax due by using any informaiion avatlable, whether obtained
from the taxpayer's records or from any other source. Failure to
maintain and keep complete and accurate records may result in
penalties or other appropriate action provided by law.

. (7) PenaLTIES. If the department has given notice to a person
to keep certain sales and use tax records, and thereafter additional
sales or use taxes are assessed on the basis of information not con-
tained in the records, the department shall impose a penalty equal
to 25% of the amount of sales or use tax assessed. This is in addi-
tion to all other penalties provided by law.

 Note: Scction Tax 11.92 interprets ss. 77.51 (4) (d), 7 '.T 52 (13), 77.60 (8}, 77.61
(4) (2) and (9) and 77.75, Stats.

Note: Theinterpretations in this s. Tax 11.92 are effective under the general sales
and nse tax law on and after September 1, 1969, except that the 23% penalty in sub.
(7) became effective July 20, 1985, pursuant to [985 Wis. Act 29.

History: Cr. Register, July, 1977, No. 259, eff, 8-1-77; emerg. er. (1) (d), eff.

3-24-86; ¢r. (1} (d}, Register, October, 1986, No. 370, eff. 11-1-86; am. (1) (intro.),
(a), (b) and (c), (2) (mtm ), €3) (intro.) and (c) and {43, er. (7), Register, June, 1991,
No. 426, eff, 7-1-9

Tax 11.925 Sales and use tax security deposits.
(1) GexerAL, Under s, 77.61 (2), Stats., the department may
require a person liable for sales and use taxes to make a security
deposit before or after a seller’s permiit is issued. The amount of
the security deposit determined by the department may not exceed
$15,000. If a person fails or refuses to make a security deposit as
requested, the department may refuse to issue a permit or revoke
the permit.

(2) FACTCRS FOR DEPARTMENT'S CONSIDERATION. (a) In deter-
mining whether or not security will be required and the amount of
security to be required, the department may consider all relevant
factors including the person’s:

1. Evidence of adequate financial responsibility. Bvidence
may include a person’s assets and labilities, liquidity of assets,
estimated expenditures and potential sales tax liability.

2. Prior record of filing tax returns and paymg taxes of any
kind with the department,
3. Type of business.

Example: Atemporary or seasonal business having no fixed location which is fre-
quently moved from city to city may bea greater security risk than one operating con-
tinually at a fixed location.

4, Type of entity.

Example: A sole proprictor or pariner having nonbusmess financial resources
may be a better risk than a corporation having limited assets.

(b) Although the individual factors listed in par. (a) may be
considered in determining security requirements, cach case shall
be determined on its merits as evaluated by the depariment.
Protection of the sales and use tax revenues shall be the major con-
sideration in determining security requirements. However, due
consideration shall be given to reasonable evidence that security
is not necessary.

(¢} In instances in which the department determines that a
security deposit in excess of $50.00 s required, notification of this
requirement shall include a written statement clearly describing
the reasons for the requirement and a description or calculation
showing how the amount of the security requirement was deter-
mined.

(3) TyrEs or sECURITY. Acceptable types of security include,
but are not limited to:

(a) Non interest—bearing. 1. Cash, certified check or money
order,

2. Surety bonds issued by authorized underwriters.
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(b) Interest-bearing. 1. Time certificates of deposit issued by
financial institutions and made payable to the department. Interest
earned on those certificates shall be paid to the depositor.

2. Fully paid investment certificates issued by savings and
loan associations made payable to the depositor. A securily
assignment, form 5-127, shall be completed if this type of secu-
rity is selected,

Note: Form S5-127 may be oblained from any Depariment of Revenue office or
by writing or calling: Wisconsin Department of Revenue, PO, Box 8902, Madison,
WI 53708, (608) 266-2278, _

3. Bearer bonds issued by the 1.5, government, any unit of
Wisconsin municipal government or by Wisconsin schools. The
depositor should clip 2 full years’ coupons before depositing this
type of security.

(4) DETERMINATION OF AMOUNT. (&) If a security deposit is
required, the amount generally shall be equal 1o the depositor’s
average quarterly Wisconsin sales and use tax Hability increased
to the next highest even $100 amount, The average quarierly sales
and use tax lability shall be based on whichever of the following
the department considers most appropriate in the circumstances:

1. The depositor’s previous sales and use tax liability at the
location specified on the permit.

2. The predecessar’s sales and use tax liability at the location
specified on the permit,
3. Theestimated fax liability shown on the application for per-
mit, C
4, Other factors, such as the department’s estimate of €sti-
mated tax liability based on its experience with other simitar acti-
vities. o _
(b) If at the time of the security review the retailer has an out-
standing sales and use tax delinquency, the delinquent amount
shall be added to the average quarterly sales and use tax liability.

{5) RETURNOFDEPOSIT. (a) Section 77.61(2), Stats., provides:
.. .Any security deposited under this subsection shall be returned
to the taxpayer if the taxpayer has, for 24 consecutive months,
complied with all the requirements of this subchapier”

(b) The 24 month compliance requirement described in par. {a)
shall begin on the day the deposit is received by the department,

{c) Within 30 days after the conclusion of the 24-month period
described in par. (a), the department shall review the taxpayer’s
compliance record. If the taxpayer has complied with subch, 111,
ch. 77, Stats., the department shall within 60 days after the expira-
tion of the 24—month period certify the deposit for refund.

(d) Compliance with subch. III, ch. 77, Stats., means that:
1. Sales and use tax returns were timely filed,
2. All payments were made when due.

3. No delinquencies of sales or use tax, interest or other
charges existed. )

4. No penalties due to negligence or fraud were assessed for
filing periods within the 24—month compliance period.

5. No assessment of additional tax, interest or other charges
for filing periods within the 24-month compliance period is
unpaid at the end of the 24-month compliance period.

(e) If a taxpayer does not meet the compliance requirements
set forth in par. (d), the deposit shall be retained by the department
until the taxpayer is in compliance for 24 consecutive months
from the date of the latest non-compliance.

Note: Section Tax 11.925 interprets 5. 77.61 (2}, Sats.

Note: The inferpretations in s, Tax 11.925 are effective under the general sales
and use tax law on and after September 1, 1969, except: (a) The retem of deposit pro-
visions in sub. {5} became effective March 13, 1980, pursuant to Chapter 125, Laws
of 197%; and (b) The $15,000 limit for security deposits became effective October 1,
1985, pursuant to 1985 Wis. Act 29,

History: Cr. Register, July, 1981, No, 307, eff, $-1-81;am. (1}, (2) () 1., 3., and
4., (3) (b} 2., and (3) (c), Registez, March, 1991, No, 423, eff, 4-1-91; am. {1}, (2)
{b), (3} (b) 1., (5) (¢}, (d} 4. and 5., 1. (3) (&) 3., Register, December, 1992, No. 444,
cff. 1-1-93, .
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Tax 11.93 Annual filing of sales tax returns, (1) A
retailer holding a regular seller’s permit who during the previous
calendar or fiscal year had a sales and use tax liability not exceed-
ing $300 will be notified by the department of the option of filing
one sales and use tax return for the following year or of continuing
to file returns on a quarterly basis. Retailers who eleet filing one
return a year shall notify the department of that election.

{2) Returns and payments of retailers reporling on an annual
basis shall be due and payable on the last day of the month follow-
ing the close of their calendar or fiscal year.

Nofe: Section Tax 11.93 interprets s. 77.58 (5), Stats,

Nofe: Theinterpretations in s. Tax 11.93 are effective under the general sales and
usetax law on and after September 1, 1969, except: () The $300 standard applies to
taxable years beginning on and after January 1, 1979. Prior to that date, a $100 stan-
dard applied; and () The “annual information return™ was eliminated for 1981 and
subsequent years, pursuant to Chapter 221, Laws of 1979,

History: Cr, Register, December, 1978, No. 276, eff. 1-1-79; cr. (4), Register,
January, 1983, No. 325, eff. 2-1-83; r. (3) and (4}, Register, June, 1991, No. 426, off.
7-1-91.

Tax 11.94 Wisconsin sales and taxable transporia-
tion charges. (1) “WiscoNSIN SALE". (a) A Wisconsin sale
takes place at the time and place possession of tangible personal
property transfers from the seller or its agent to the purchaser or
ils agent pursuant to s. 77.51 (14r), Stats.

(b) When a Wisconsin seller transfers possession to a pur-
chaser at the seller’s Wisconsin place of business and the pur-
chaser either removes the property itself or hires a contract carrier
to remove the property, possession transfers to the purchaser in
Wisconsin and there has been a Wisconsin sale. Conversely, when
a Wisconsin seller ships or delivers property from the seller's Wis-
consin place of business to an out-of-state location, possession is
transferred outside Wisconsin and the sale is not a Wisconsin sale.
In the latter situation, the result is the same if property is delivered
using the seller’s vehicle and employes or by a contract carrier
engaged by the seller,

(c) When property is transferred from a seller to a purchaser
via a common carrier or by the United States postal service, the

. property shall be deemed in the possession of the purchaser when

itis turned over o the purchaser orits agent by the common carrier
or postal service at the destination regardless of the f.0.b. pointand
regardless of the method by which the freight or postage is paid.

(d) Gifts purchased in Wisconsin by residents or nonresidents
and shipped out—of-state by the seller at the direction of the pur-
chaser shall not be subject to the sales or use tax if the purchaser
does not take physical possession of the gift at the time of sale.
However, if the purchaser takes possession of the gift at the time
of the sale, the sale is taxable,

(e) Section 77.51 (14) (d), Stats., applies fo a situation where
tangible personal property is delivered to a purchaser in Wiscon-
sin by an owner or former owner of the property holding or
required to hold a Wisconsin seller’s permit or where a Wisconsin
office of the owner or former owner of the property aids in making
the delivery. Therefore, if a manufacturer ships or turns over the
property to a purchaser in Wisconsin based on an order received
from an unregistered out—of-state seller, who had received the
original order from the Wisconsin purchaser, the manufacturer
shall report the Wisconsin tax measured by the retail selling price.
However, a manufacturer may drop ship an item to a purchaser in
Wisconsin without the tax being applicable, if the purchaser is
entitled to purchase the property without tax and gives the
manufacturer a properly completed exemption certificate.

{2) TAXABLE TRANSPORTATION CHARGES. (a) When a seller
charges a purchaser for the delivery of taxable tangible personal
property, the seller’s total charge, including any transporlation
charge, shall be subject to the sales or use tax. It is immaterial
whether delivery is made by the seller’s vehicle, a common or
contract carrier, or the United States postal service,
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Example: thnthe seller charges the purchaser for delivery of the taxable tangi-
ble personal property in a Wisconsin county that has not adopted the 172 % county
tax, the carrect computation of tax is as follows;

Selling price of merchandise $100.00
Delivery charge 10,00
Subtotat SI10.00
Tax at 5% (5110 ¥ 5%) 350
Total 5115.50

(b) If a shipment includes both taxable and nontaxable prop-
erty, the seller shall determine and set forth on the invoice the por-
tion of the delivery charge reasonably allocable to the taxable
property. The portion allocated to nontaxable property is not tax-
able. If no allocation is made, the total delivery charge shall be tax-
able.

(c) A Wisconsin purchaser who purchases taxablc goods with-
out tax for use in Wisconsin is subject to the use tax or sales tax
putsuant to 5. Tax 11.14 (2) (c) based on the “sales price” of the
goods to the purchaser. The “sales price” shall include transporta-
tion charges paid by the Wisconsin purchaser to the seller for ship-
ment of the goods to the purchaser.

{(d) When taxable tangible personal property is sold for a
“delivered price”, tax applies to the charge for transporting the
property to the purchaser even though the purchaser may directly
pay the transportation charges. Property is sold for a “delivered
price” when the price agreed upon includes atl costs or charges for
transporting the property direc(ly to the purchaser, and under cir-
cumnstances such that if there is an increase or decrease in the cost
of transportation, it is borne by the seller.

Example: If the “delivered price” of a carioad of Tumber is $6,000, including
transportation, and the purchaser pays the transporiation charges directiy to the com-
mon carrier and deducts the payment from the amount due the selier, the transporta-
tion charges are borne by the seller and are incladed in the setler's measure of the tax,

Nofe: Section Tax 11.94 interprets ss. 77.51 {14) (intro,} and (d) and (14x) and
77.52 (1), Stais.

Notet Theinterpretationsin s, Tax 11,94 are effective under the general sales and
usé tax law on and after September 1, 1969,

History: Cr, Register, January, 1978, Ne. 265, eﬁ. 2-1-78; am. (1} (¢}, T. (2) (b),
renum. {2) (c), (d) and (¢} 10 be (2) (b}, (¢} and (d}), Register, September, 1984, No,
345, eff. 10-1-84; am. (2) (c), Register, July, 1987, No. 379, eff. 8-1-87; am. (I} (e}
and {2} (b) and {d), Register, June, 1991, No. 426, eff. 7-1-91; reprinted to restore
dropped copy in (1} (b), Register, December, 1995, No. 480.

Tax 11.95 Retaller’s discount. (1) CompuTAriON. (a)
Effective for Wisconsin sales and use tax returns filed for periods
ending on or after January 1, 1997, for timely reporting state,
county and stadium sales or use tax collected on their retail sales,
except as provided in par, (b), retatlers may deduct 0.5% of the
sales and use tax payable on retail sales.

(b) If, for each reporting period required under s. 77,58 (1),
Stats., multiptying the sales and use tax payable on retail sales by
0.5% results in $10 or less, the retailer’s discount is the lesser of
$10 or the amount of the sales and use tax payable on retail sales.

(2) RETAILER'S DISCOUNT ALLOWED, The retailer’s discount is
allowed if the taxes are paid on or before the due date of the return,
or on or before the expiration of any extension period if one has
been granted. '

(3) RETAILER’S DISCOUNT NOT ALLOWED. The retailer's dis-
count is not allowed if any one of the following applies:

{#) The payment of sales and use tax is delinquent.

{b) The sales and use tax payable is as a result of a deficiency
determination or filing an amended return after the due date of the
return, or after the expiration of any extension period if one has
been granted,

{c) The use tax payable is imposed pursuant to s, 77.53 (2),
Stats.

Note: SectionTax E1.95 interprets ss. 77.61 (4) (&), 7776 (3 and (3m) and 771,79,
Stats.

Note: (&) The amount of retailer’s discount on or after January 1, 1983 untit
December 31, 1992 was 2% of the first $10,000 of sales and use tax payable during
theretailer’s tax year, 19 of the second $10,000 of sales and use tax payable and 0.5%
of the sales and use tax payable in excess of 520,000 cach year; (b The requirement
that county tax be remitted by dealers to the registering state agency was repealed
effective May 1, 1988, pursuant to 1987 Wis. Act 141; (¢) The amount of retailer’s
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discount for returns filed for periods ending on or after Jaruary 1, 1993 and before
January 1, 1997, was 0.5% of sales and use tax payable on retail sales, pursuant to
1991 Wis, Act 269, and (d) The amoust of retailer’s discount in sub, (1) became effec-
tive for returns filed for periods eading on or afier January 1, 1997, pursuant to 1993
Wis. Act 280,

History: Cr. Register, February, 1978, No. 266, eff. 3-1--78; r. and recr. Register,
September, 1984, No. 345, off. 10-1-84; emerg, am. (1), off. 3-24-86; an. (1) Regis-
ter, October, 1986, No. 370, eff, 11-1-86; am, (1), Register, March, 1991, No, 423,
eff. 4-1-91; am. (1), Register, April, 1993, No. 448, eff, 5-1-93; r. and recr, Register,
December, 1996, No. 492, off. 1-1-97.

Tax 11.97 “Engaged in business” in Wisconsin.
(1) GeneraL. (a) Out-—of-state retailers are required to register
and collect a state’s use tax if the retailer is subject to the state’s
jurisdiction. The United States supreme court has resolved certain
jurisdictional questions by interpreting the due process clause of
the 14th Amendment to the U.S, Constitution. The court has said
due process requires that there be some definite link, some mini-
mum connection between the state and the person, propetty or
transaction it seeks to tax, If this minimum connection, often
called“nexus”, is established, the out—of—state seller is required to
register and collect the state’s use tax.

Note: Retailers having nexus in Wisconsin foruse tax purposes do not necessarily
have nexus in Wisconsin for franchise or income tax purposes. Refer to s. Tax 2.82
for nexus standards with respect to franchise and income taxes.

{b) Some United States supreme court decisions concerning
nexus include:
1. Nelson vs. Sears Roebuck & Co., 312 U.8. 359 (1941)
2. Nelson vs. Montgomery Ward & Co., 312 U.S. 373 (1941)

3. General Trading Co. vs. State Tax Commnission of the State
of Towa, 322 U.S. 335 (1944)

4. Miller Bros. Co. vs. Maryland, 347 U.S. 340 (1954)
5. Scripto, Inc. vs. Carson, 362 U.S, 207 (1960)

6. National Bellas Hess, Inc. vs. Illinois Department of Reve-
nue, 386 U.S. 753 (1967)

7. National Geographic Society vs. California Board of
Equalization, 430 U.S. 551 (1977)

(2) Statutes. (&) Section 77.51 (13) (k), Stats., defines
“retailer” to include any person deriving rentals from a lease of
tangible personal property situated in this state, and s. 77.51 (14}
(j), Stats., defines a lease as a continuing sale.

(b) Section 77.51 (13g), Stats., defines the term “retailer
engaged in business in this state” and s. 77.51 (13h), Stats., pro-
vides an exception for foreign publishers,

(¢} Under s. 77.53 (5), Stats., the tax required to be collected
by a use tax registrant is a debt owed by the registrant {o this state,
and s. 77.53 (7), Stats., provides the tax is to be stated separately
from the list price of the goods sold.

(3) ACTIVITIES WHICH IN THEMSELVES CREATE WISCONSTN
“NEXUS”, Unless otherwise limited by federal statute, a retailer
engaged in business In Wisconsin who shall register includes the
following:

{a) Any retatler owning any real property in this state.

{b) Any retailer leasing or renting out any tangible personat
property located in this state.

{c) Anyretailer maintaining, occupying or using, permanenily
or temporarily, directly or indirectly, or through a subsidiary,
agent or other person, an office, place of distribution, sales or sam-
ple room or place, warehouse or storage place or other place of
business in this state.

(d) Any retailer having any representative, including a
manufacturer’s representative, agent, salesperson, canvasser or
solicitor operating in Wisconsin under the authority of the retailer
or its subsidiary for the purpose of selling, delivering or taking
orders for any tangible personal property or taxable services.

(e) Any person servicing, repairing or installing equipment or
other tangible personal property in Wisconsin.

{f) Any person delivering goods into this state in company
operated vehicles.

Register, September, 1997, No. 501



Tax 11.97

(g) Any person performing construction activities in this state.

(4) ACTIVITIES WHICH IN THEMSELVES DO NOT CREATE “NEXUS".
Activities which, in themselves, do not create nexus in this state,
include:

(a) Advertising in newspapers published in or outside this
state.

(b) Sending catalogues into this state from an out-of-state
location if subsequent orders are shipped either by mail or com-
mon carrier to Wisconsin consumers.

{c) Receiving mail or telephone orders outside this state from
consumers located in Wisconsin if such orders are shipped either
by mail or commeon carrier into Wisconsin,

(d) Making cash or credit sales over—the-counter at an out—of—
state location to Wisconsin consumers, when the goods are
shipped by mail or common carrier by the retailer into this state,
or when possession of the goods is taken at the oul—of—state loca-
tion by the consumer,

(e} A foreign corporation obtaining & certificate of authority
from the Wisconsin secretary of state to transact business in Wis-
consin.

{5) EXCEPTION FOR FOREIGN PUBLISHERS. (a) Under s. 77.51
(13g) and (13h), Stats., a foreign corporation that is a publisher of
printed materials does not have nexus in Wisconsin if its only acti-
vities in Wisconsin are:

1. Storage of its raw materials for any length of time in Wis-
consin in or on property owned by a person, other than the foreign
carporation, if the materials are for printing by that person.

2. Delivery of ils raw materials to another person in Wiscon-
sin, if the delivery is for printing by that other person.

3. Purchase from a printer of a printing service or of printed
materials in Wisconsin for the foreign corporation and the storage
of the printed materials for any length of time in Wisconsin in or
on property owned by a person other than the foreign corporation.

4. Maintaining, occupying and using, directly or by means of
another person, a place in Wisconsin, that is not owned by the pub-
lisher and that is used for the distribution of printed materials.

(b) In this subsection, “raw materials” means tangible personal
property which becomes an ingredient or component part of the
printed materials or which is consumed or destroyed or loses its
identity in the printing of the printed materials.

(6) REGISTRATION. (a) Every out—of—state retailer engaged in
business in this state and not required to hold a seller’s permit who
makes sales for storage, use or other consumption in this state,
except as provided in sub. (5), shall apply for a use tax registration
certificate. The registration form is titled “Application for Per-
mit”, Form A-101. There is no fee for registration,

Note: Form A-101 may be obtained from any Department of Revenus office or
by writing or calling: Wisconsin Department of Ravenue, PO. Box 8902, Madison,
WI 53708, telephone (608) 266-2776.

(b) Refer to s. Tax 11.002 for a description of use tax registra-
tion certificate requirements, how to apply for a use tax registea-
tion ceriificate, and the 15-day time period within which the
- department is required to act on certificate applications.

(7) OUT-OF-STATE RETAILERS NOT ENGAGED IN BUSINESS IN THIS
STATE. Retailers whoe are not engaged in business in Wisconsin,
but who elect to collect use tax for the convenience of their Wis-
consin customers may apply for a use fax registration certificate
with the department in the manner described in sub. {6). Holders
of the use tax registration certificates shall collect the use tax from
Wisconsin customers, give receipts therefor and report and pay
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the use tax to the Wisconsin department of revenue in the same
manner as retailers engaged in business in this state.

(8) ACTIVITIES WHICH IN THEMSELVES DO AND DO NOT CREATE
“NEXUS" FOR COUNTY SALES TAX PURPOSES. The activities
described in sub. (3} which create “nexus” for state sales tax pur-
poses also create*nexus” for county sales tax purposes if the acti-
vities take place in a county which has adopted the tax. The activi-
ties in sub, (4) which do not create “nexus” for state sales tax
purposes also do not create “nexus” for county sales tax purposes,
even if the activities take place in a county which has adopted the
tax.

NMate: Scction Tax 11.97 interpreis ss, 77.51{13) {c) and (k}, (13g), (13h) and (14)
(3, 77.53 (3, (5),(7), (9) and (5m) and 77.73, Stats.

Notet Theinterpretations in s, Tax 11.97 are effective under the general sales tax
law on and after September 1, 1969, except that the provision in sub, (5) is effective
January 1, 1980, for foreign publishers of books and/or periodicals other than cata-
logs and Janvary [, 19940, for all other foreign publishers, pursuant to 1989 Wis, Act
336.

History: Cr, Register, July, 1978, No. 271, eff, 8-1-78; am, (2} (b} and {c), Regis-
ter, January, 1983, No. 325, eff. 2-[-83; cr. (5) (¢}, Register, August, 1985, No. 356,
eff, 9-1-85; emerf am. {6}, eff. 3-24-86; cr. {6), Repister, October, 1986, No. 370,
eff, 11-1-86; ¢r. (4) (e} and (5}, r. and recr. (2) (b), am, (1) and (3) {d) and {e), renum,

(5)(a)to{cyand (6)to be (6) {a), (7}, (6) (b) and (8) and am. (6) (a), (b) and (7), Regis-
ter, March, 1991, No. 423, eff. 4-1-9

Tax 11.98 Reduction of delinquent interest rate
unders. 77.62 (1), Stats. (1} ProceEDURES. The secretary may
reduce the delinquent interest rate from 18% to 12% per year
effective for all determinations, assessments or other actions for
additional tax made by the department on or after August 1, 1981,
when the secrefary determines the reduction fair and equitable, if
the person from whom delinguent taxes are owing:

(&) Requests the reduction in writing, addressed to the Wiscon-
sin Depariment of Revenue, Delinquent Tax Collection System,
P.G. Box 8901, Madison, WI 53708.

{b) Clearly indicates why it is fair and equitable for the rate of
interest to be reduced., Information regarding one or more of the
factors under sub. (2) may be indicated.

{¢) Is current in all return and report filings and tax payments
for all matters ather than the delinquencies for which interest
reduction is being sought.

(d) Pays the sales and use taxes, reduced amount of interest and
any penalties associated with them within 30 days of receiving
notice from the department of the reduction.

(2) FACTORS FOR SECRETARY'S CONSIDERATION, In determining
whether an interest rate reduction is fair and equitable, the secre-
tary may consider the following factors:

(a) The taxpayer’s prior record of reporting and payment to the
department,

(b) The taxpayer’s financial condition.

(c) If the taxpayer is a natural person, any circumstances which
may have prevented payment such as death, imprisonment, hospi-
talization or other institutionalization.

{d}) Any unusual circumstances which may have caused the
taxpayer to incur the delinquency or prevent its payment.

(e) Any other factor which the secretary believes pertinent.

(3) DETERMINATION NOT APPEALABLE. The secretary’s deter-
mination under this rule is not appealable.

Note: SectionTax 11.98% interprets s5. 71.82 (2) (b), 77.60(2) and 77.62 (1), Stats.

Note: Theinterpretationsins. Tax 11.98 are effective under the gencral sales and
use tax law on and after September 1, 1969, except that the secretary could reduce
tihcl g%linqucnt interest rate from 18% to 9% for determinations made prior to August

History: Cr. Register, February, 1979, No, 278, eff. 3-1-79; am. (1) (intro.), Reg-
ister, June, 1983, No. 330, eff. 7-1-83.
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