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(b) 1., Stats., Register, July, 1996, No. 487.

DWD 80 01" Defii itions. (1) “Act,” “compensatron act” or
“worker’s ‘compensation act” means ch. 102, Stats.

) “Department” means the department of workforce devel-

‘opment. s
N )] “Commission” means the labor and mdustry review com- .
“mission,

“History: —2—56 am, Regrsrer Aprrl 1975 No 232 eff 5-1 —-75 r andrecr. Reg-
ister, September, 1982, No. 321, eff 10-1-82; correctron m(2) made unders. 13 93
(2m) (b) 6., Stats., July, 1996, No. 487,

DWD 80.02 Reports. (1) DUTY (a) Employers Employers

covered by the provisions of ch. 102, Stats., shall, within one day

after the death of ant employe due to an accrdent or industrial dis-
ease, make a brief report of this occurrence to the department by

. telegraph; telephone, letter, facsimile tratismission or othermeans
‘authorized by the department. Except as provided in par. (b),
--employers shall also:make. a report to the- department on-a form
‘WKC~12::and notify.their insurance carriers of the injury on or
« before the 7th day:. after the accident or beginning of a drsabrhty
from occupational disease upon every accident or disease causing

death or a disability which exists beyond the 3rd day after the
employe leaves work as a result of the accrdent or drsease (s.

-102.43, Stats.)

(b) Alternative for employers In lreu of filing form WKC—12

“with the department as required in par. (a), an employer may, on

or before the 7th 'day after the date-of injury, report information

* required:by form WKC=12 to the department as authorized under
sub. (3m):(a).or to an:insurer who is authotized to file on behalf

of its insured employers under:sub. (3m) (2):An insurer reporting
to the department on behalf of its insured employers shall report

. the mformation required by form WKC~12 on or before the 14th
" day following that on which the injury occurred, orif the employer

does not notrfy the insurer until after the 14th day, within 7 days

B of receiving notice of the i 1njury from' 2 any source.

&) SELF—I\SURED EMPLOYERS AND. INSURANCE COMPANIES.
Except as provrded in'sub. (3m), pursuant to s. 102.38, Stats., for

injuries which require the first report of injury set forth in sub. (1)

kself—rnsured employers and .insurance companies shall:

(a)- Make a supplémentary report on a form WKC=13 on or

occurred; a copy of the WKC-12 shall be attached to the initial
WKC-13, and if the wage is less than the maximum Wwage as
defined by s.-102.11-(1), Stats submit 'with the form WKC—I3
wage information on form WKC—13a If wage information is not

. avarlable at-the time the WKC-13 is submrtted a notation should
-be made on the form WKC--13:that a form WKC-13a will: be sub-

mitted at a later date. If an employe restricts his or her availability

-on the labor market to part-time employment and is not actively
~-employed full time elsewhere, a statement confirming this inten-

tion must- accompany. the . WKC~13a, This. statement rs not

,requrred if the employe is under the age of 16.

<:(b) "Make a report within 7 days from the date that payments
are stopped for any reason. If any paymeénts are stopped for a rea-

:son other than the employe’s teturn to: work; an explanation of

such- cessation 'must be- provided. to the-department :and: the
employe. The self-insured employer or insurance carrier shall
advise the employe as to what the employe must do to rernstate

‘payments.

:{cy. Make a report to the department on form WKC—13 wrth a

*.copy to the employe if payment of compensition is chanoed from
-temporary total disability or temporary partial drsabrlrty to'a per-

manent disability basis. Similar report shall be made if temporary
disability -benefits are reinstated. :

(d) Notify the department and the employe rmmedrately if
liability for payment of compensation is denied, giving the reason
for such-denial:"The riotice shall advisethe employe of the right
to a hearing before the' department ,

o). Make afinal reportona form WKC-13 when ﬁnal payment

' of: compensation has been. made. A practitioner’s report is neces-
~sary if témporary disability exceeds 3 weeks or if permanent dis-

ability has resulted. Copies of the final WKC~13 form and the

flnal practitioner’s report must be sent to the employe.

(t) Notrfy the department and the employe if the employe fails
to return to a practitioner for final examination. The notice shall

. also advise the employe that in-order to determine permanent drs—
_abrlrty, if any, the final examination is necessary. o

+ (g) Submit afinal receipt as proof of payment of any mcreased
compensatron due to an injured employe. g
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(h) File a current form WKC-13 indicating all payments to-

date and the periods of time for which these payments were made

when submitting a stipulation or compromise, or at the time of .

hearing.
(i) Make immediate report to the department of any amputa-
tion which will require an artificial member or appliance.

(3) EvaLuamion. In evaluating whether payments of com-
pensation and reports made by insurance carriet's and self—insured
employers: were prompt and proper under the provisions of ss.

1102.28 (2) and '102.31 (3),. Stats., and before undertakm° to
revoke the exemption from insurance under s. 102.28 (2) (c),
Stats., or before recommending unders. 102.31 (3), Stats., to the
commissioner of insurance that enforcement proceedings under S.
601.64 be invoked the department will consider the following per-
formance standards together with all other factors bearing on-the
performance and activities of the insurance carrier or self—msured
employer:

(@) Payment of first mdemnny Whether 80% or tore of first

. indemnity payments are mailed to the injured employe in 14 days

" or less following the last day worked after the i injury.

(b) First report of injury. Whether 70% or more of reports
required under sub. (1) are received by the department within 14
days of the last day, worked after injury.

(c) Correct and complete names: Names of self-insured
employers on repotts filed with the department must be correct
and complete. The name of an insurance group is not a substitute
forthe nameé of the individual company insuring the risk. The
.. name of an insurance service company.is not a substrtute

.(d) Penalty frequency and severity. The number and amount
- of penalties assessed for violations of ss. 102.18 (1) (bp), 102.22
(1), 10257, and. 102.60, Stats.
(3m) REPORTING BY ELECTRONIC, MAGNETIC OR OTHER MEDIA
{2}’ An employer; self-insured employer or insurer may make a
written-Tequest .to- the department to submit the information in
reports or amendments to reports required to-be filed with the
-department.in sub. (1) or (2) viaelectronic, magnetic or -other
- media satisfactory to the-department. The department ‘may autho-
‘rize an' employer, self-insured employer ‘or insurer to- use elec-
tronic,: magnetic or other reporting media. after considering the
extent to which it will help the employer, self-insured employer
or insurer meet or exceed the. applicable reporting requrrements
, and performance standards in subs. (1) to 3). .
(b). The authorization shall be in writing and shall state:the
terms and conditions for granting and revokmo the privilege touse
~electronic; magnetic or other. reporting medra including any
. terms:and conditions relating to reporting requirements or perfor-
mance standards in subs, (1 ) to (3). The written authorization shall
specify what variations exist, if any, between the data required to
be submitted on forms WKC-12, WKC~13, WKC-13a, or other
forms that are used by the department and the data required to be
submitted via electromc magnetic or-other media.

(c) When the department authorizes. a self—insured employer
-or an insurer to use electronic, magnetic or other reportmo media
to repoit inror'nauon requrred by form WEKC-12, the seif—insured
employer oran employer insured by the insureris exempt fromthe
7—-day reporting requirements.in sub (1)-(a).. .
History: 1-2-56;am. (1)and (2), Regrster October 1965, No 118 eff ll 1—66
am. Register, April; 1975, No. 232, eff. 5-1-75;am (1), r. and recr. (2), Register, Sep-
tember, 1982, No. 321, eff. 10~1-82; am.(2)(intro.) and cr. (3); Register, September,
1986, No. 369, eff. 10—1—86 renum <(1) to be (1).(a) and am., ¢r. (1) (b) and (3m)
am. (2) (mtro) Regrster November 1993 No 455, eff. 12—1- 3.

DWD 80.025 Inspection and copying of records. (1 )
“The policy of the state on public access to records is set forth in
ss. 19.31 .10 19.37, Stats. The policy of the-department is to pro-
vide, to the greatest extent possible; réady and open access to pub-
lic records. In the worker’s compensation division, access may be
limited  in. particular. cases. only ‘when consideration of the
information in a file leads to the conclusion that the public interest
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served by nondisclosure is greater than the public interest served
by disclosure. The inspection and copying of worker’s compensa-
tion records shall be subject to the conditions specified in this sec-
tion.

(2) The requester shall provide sufficient information on each
individual file requested to permit identification and location of
the specific file. Desirable information on claim files includes:

(2) The correct name of the individual who has claimed a
work—-related disability;

(b) The claimant’s social security number; .

(¢): The date the claimed injury or.illness occurred,;

(d) The name of the employing frrm or firms at the time of the
claimed injury or-illness; -

(¢) The name of the employing firm’s insurance carrier.

(3) Requesters may inspect claim files onIy in the division’s
Madison office and under the- supervision-of division $taff.
Requesters shall direct requests to inspect files to the receptionist
between the hours of 7:45 a.m. and 4:30 p.m. Requesters shall
return all files by 4:30 p.m.

{4) Requesters may not remove files from the division offices
without written authorization from the admrnrstrator of the drvr-

(5) Requesters wrshmc to make copres of allora part of a file
may do so under the supervision of division staff on the coin—oper-

_ated copy machine provided for that purpose.

(6) The division shall provide transcrrpts of testimony ta.ken
or proceedings had before the division only in accordance withss.
DWD 80.14.

(7) The division shall furnish copies of documents from work-

—er’s compensatron clarm ﬁles as requested wrth the following

lrmrts
"“(a) At least one week must be allowed before‘copies can be
delivered or mailed. , o
(b) Advance payment shall not be required except as provided
in par. (e). The division shall send an invoice to the requester “for
the necessary costs as set forth in par. (c). S
" (c) The followma fees shall apply:
1. 20 cents per page for photocopyrno
2 $2.00 for certrfyrno copies. ‘
'3, $3.00 perrequest for, postaoe and hand]mo when copres are

to be mailed.

Ad). Upon a proper showrnc of mabrllty to pay, the drvrsron shall

'furnrsh the requested copies upon such terms as may. be agreed.

(e) Tthe requester has unpaid copying fees from prior requests
outstanding in an amount that exceeds $5.00, the division shall
require. the requester to pay: the amount owed before provrdmo

,more copies.

History: - Cr, Regrster March; 1986, No. 363, eff. 4—1—86

DWD 80.03 Compromlse. (1) Whenever an employer and

- amn- employe enter mto a, compromrse agreement concer'mnc' the

employer ’s liability under ch,. 102, Stats., fora partrcularm]ury to

that employe_t_he following conditions shallv be fulfilled:

(@) The compromise agreement shall be in writing, or in the

. alternative, oral on:the record at the time of scheduled hearing;

+(b)’ The compromise agreement shall be marled to the depart—

“ment unless. made.on the record

(¢) The compromrse aoreement must ‘be approved by the
department and

(d) No° compromrse aoreement may provide for a lump sum
payment of more than the incurred medical expenses plus sums
accrued as compensatron or death benefits to the date of the agree-
ment and $5,000 ih unaccrued benefits where the compromise

settlernent in-a claim other than for death benefits 1nvoIves a dis-

pute as to the éxtent of permanent disability, Lump sum payments
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-will be considered after approval of the compromise in accord-
ance with s. DWD 80.39.

(e): Compromise-agreemeénts which provrde for payment of a-

~ lump sum into an account in a bank, trust company or other finan-

cial institution, which account is subject to release as the depart-

ment directs, will be authorized.
(f) Appropriate structured settlements will be approved

(g)© All written ‘compromise agreements submitted to the
department shall contain the following:

The employe has the right to petition the department of indus-
try, labor and human relatrons to set aside or modify this compro-
‘mise agreement within one year of its approval by the depa.rtment
The department may set aside or modify the compromise agree-

-..ment. The right to request the department to set aside or modrfy
.. the compromrse agreement does. not. guarantee that the compro-
_mise will in fact be reopened. ,

2(2).If the department approves the compromrse agreement, an
order shall be -issued- by the.department: drrectrnt7 payment in
accordance with the terms of the compromise agreement. No
compromise agreement is valid. without an order of the depart-
ment approving the agreement;

(3) Section 102:16 (1), Stats., places upon the department the -

responsibility. for reviewing, approving, modifying, setting aside
rand issuing awards on ‘compr'omirse agreements. The action that is
taken on any individual claim is dependent upon the facts, circum-
.- stances and judgment of the merits of compromise in that specific

.case. In arriving at a. judgment of the merits the department will
take into account the following general considerations:

“(a)-Medical reports, statements or other information submitted -

.. by the parties to show that there is a genuine and significant'basis
for adispute between the parties.
- (b) Estimates of the disability by the physrcrans chiropractors
or podratrrsts which do not vary sromﬁcantly in estimates of the
“scheduled ‘or nonscheduled drsabrlrty will not be presumed to
demonstrate a basis for dispute.

“(¢) The length of time since actrve treatment has been neces- ,'
sary. The presumption is that the longer the mterval the less likely .

that treatment;will be required-in the future.,

(d) Scientific knowledge or experience rndicating‘that there -
“may-be further progression of the disability or that future treat- . .
“ment may be' required. Examples of such-conditions are; skull

fractures with laceratiorn of the dura sub—caprtol fractures of the
femur silicosis and asbestosis:
** (e) The length of time since the date of injury.

® Any and all other factors that bear on the equity of the pro-

posed compromise.
- History:" 1-2-56; am., Register, Apnl 1975 No. 232, eff. 5~1=75; r’ and recr.

2 Register, September, 1982, No:"321; eff: 10~1-82; am. (1)(d), cr. (1)(f) and (g)and
. -(3), Register, September, 1986, No.-369; ¢ff, 10-1-86.. . :

DWD 80. 05 Procedure on claim. (1) Incases of disputes -

in matters coming under the jurisdiction of ch. 102, ss. 101.47,

~56.21, or 40.65, Stats ‘any party:to the dispute may apply.to the:
: department for relief and the department shall make such.order or

award as shall be lawful and just under the circumstances.
---(2) In all such cases under sub: (1), the party complaining shall

file his or her application with the department, along with suffi- - -

.- clent-copies of the application for service on the adverse parties.
The department shall thereupon-serve the adverse parties-with a
copy of the application and the adverse parties shall file an answer
to the application with the department within 20 days after the ser-
vice and likewise serve a copy of the an$wer on the party making

.. application. The ‘department shall thereupon notrfy the parties of
. the time and place of hearing, at least.10 days prior to the hearing.

Ifno answer is mailed by the respondent within 20 days of marhno .

_by the department, the department may issue an order by default

DWD 80.12

without hearing, in accordance ‘with the application; as provided

by s. 102.18 (1) (a), Stats. (s. 102.17, Stats.)

. History: 1-2-56; am,, Register, April, 1975, No. 232, eff. 5~1-75; am. Register,
September, 1982, No. 321, eff, 10—1—82 am. (1), Regrster September, 1986, No.
369, eff. 10-1-86 )

DWD 80.06 Parties. The parties to the controversy shall be

known as the applicant and the respondent. The party filing the

application for relief shall be known as the apphcant and an
adverse party as the respondent. Any party may appear in person

or by an-attorney or agent. .
History: 1-2-56; am, Register, September, 1982, No 321, eff. 10-1-82

DWD 80.07 Service. A]l service of papers, unless otherwise
directed by the department or by law, may be made by mail and
proof of such mailing shall be prima facie proof of such service.
Time within which service shall be made shall be the same as in
courts of record unless otherwise specified’ by rule ororder of the
department.

Hrstory -2—56 am. ReOrster April, 1975 No 232, eff 5—1 75

DWD 80.08 Amendments. Amendment may be made to
the applrcatron or answer by letter mailed to the department prior
to the date the hotice of hearing is mailed. Copies of the letter shall
be sent directly to. the other parties. The letter shall state reasons
for the amendment.

History: 1-2-56;am, Register, April, 1975, No 232, eff. 5—1—75 r.andrecr Reg-
ister, September, 1982, No. 321, eff. 10-1-82.

DWD 80.09 Witness attendance_; extension of time
and postponement..(1) Upon receipt of the, notice of hearing,
itisthe responsrbrlrty of each party to.contact any witnesses neces-
sary for that party’s case and to make arrangements to have them

~attend the hearing.

#(2) ‘Requests for postponements and ‘continuances shall be
consrdered by the department only if such requests are received
within a reasonable time before the date of the hearing.

- {(3) The department shall grant postponements and continu-
ances only-because of extraordinary-circumstances. Neither the
scheduling problems nor the convenience of the partres shall be

,consrdered extraordinary circumstances.

*(4) A postponement, continuance or extension of time may not

‘be granted upon the mutual agreement of the partres wrthout the

consent of the department.
‘History: 1-2-56; am Register, April, 1975, No. 232, eff. 5-1—75 L. andrecr Reg-
ister, September, 1982, No. 321, eff. 10-1-82.

DWD 80.10 Stlpulatlons. Parties to a controyersy may
stipulate the facts in:writing, and the department may thereupon
make its order or award.-Stipulations must set forth in detail the

.manner of computing the:.compensation-due and must be accom-

panied by a report from a physrcran stating the extent of the dis-

; ability..

History: 1'-2—56 am. Regrster, Apil, 1975 No. 232, eff. 5- 75,

DWD 80 1 Deposrtlons. Deposrtrons may be taken and
used in any hearing'only in accordance with s. 102,17 (1)(f), tats.
These depositions shall be taken in the same manner as.in courts
of record. Depositions for the purpose of discovery before the

hearing are specifically prohibited.
Hrstory. 1-2-56; am. Register, April, 1975 No 232 eff 5-—1—75 am. Register,
September 1982 No. 321, eff. 10-1-82 .

DWD 80 12 Rules of practrce' selectron of hearmg
site. (1) (a) The rules of practice before the department shall be
such as to secure the facts in as direct and simple a manner as pos-

‘srble )

(b) . The examiner may limit testimony to only those matters

" which are disputed,

~:(¢) The examinermay.not allow into the record, erther on drrect
or cross—examination, redundant, irrelevant or repetitive testi-

Register, July, 1996, No. 487
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_~mony..Hearsay testimony may be admitted at the discretion of the
examiner provided such testimony has probative value.

{2) The departrient may select places for 2 hearing after con-
sidering the geographical location and volume of claims in an
area. A list of sites will be furnished upon request to interested par-
ties by the department. From this list, a hearing site shall be
selected at the discretion of the department. The department in
determining the site of the hearing, shall consider the following:

(2) The location choice of the applicant;
(b) The location of the office of the treating practrtroner or

practitioner appointed by the department under the provisions of

s. 102,17 or 102.13 (3), Stats.; and
(¢) The location where the injury occurred.

History: Cr. Registér, August, 1976, No. 248, eff. 9~1-76; 1. and recr. Register,

September 1982, No. 321 eff 10-1-82,

DWD 80.14 Transcrlpts. (1) Transcnpts of téstimony
taken or proceedings had before the department will be furhished
to the applicant or respondent or their attorneys in accordance
with the following provisions:

“(a) “After the commencement of an action to review an order
of the commission in circuit court, a copy of the hearing record
will be furnished to the plarntrff or other parties upon payment to
the department of the reporter s fees set forth in 5. 757.57 (5),

Stats., and not as set forth in s. 757.57 (2), Stats,

(b) Transcnpts of the hearing may not be provided until after ...

commencement of an action in circuit court.
: (¢} "Upon proper showing ‘of financial inability to pay for
“.:copies-of ‘such testimony -or proceedrnos the department in its
discretion wrll fumrsh copres of the same on such terms as may be
‘agreed upon. :
Hrstory' 1-2-56; am. (1) (a) and (b), Register, October, 1965, No. 118, eff.
11-1-65; am. Register, November, 1970, No. 179, eff. 12-1-70; am. (1) (a), Register,
Aprr] 1971, No. 184, eff. 5-1-71; 1. and recr (1) (a) and (b), Register, September,
'1982, No. 321, eff..10-1-82. ‘

DWD 80.15 Payments after an order. Except for a stipu-

- lation or compromise; unless a party has filed a petition for review

under. s. 102.18 (3), Stats., that party shall-pay an administrative

law judge’s order awarding compensation within 21 days after the
.. department mails a copy of the administrative law judge’s finding
and order to that party’s last known address. For payments- ordered

by stipulation or compromise, a party shall pay within 10 days ' evidencei f given as oral testimony shall not be competent or mate-

after the department mails a copy of the order to that party’s last

known address.
Hrstory. Cr. Register, July, 1996, No. 487, eff. 8—96

DWD 80 20 License to appear. (1) The following rules
‘shall govern the issuance, suspension, or revocation of lrcenses to

appear before the department in compensation matters under the

-.provisions-of s. 102.17 (1) (c), Stats:

(@) Permission to appear at a single hearing may be rssued by
the department through any examiner upon applrcatron ‘evidenc-
ing qualrﬁcatrons provrded by statute and the department’s rules.
Such permission may be given to appearin 3 cases before the issu-

“ing of license. When appearance has been made in 3 cases, license
' shall be required, which shall be issued only ipon execution and
*filing with the department of applrcatron upon form prescrrbed by
the department.

(b) Before license shall be issued apphcant shall have appeared
in representation of a party before the department on at least 3 for-
mal-hearings.

(¢) The following condmons shall operate as °rounds for
refusal;isuspension,-or revocation of license.

1. Charging of excessive or unconscionable fees, misrepre- -
sentation of chents dishonesty; fraud, sharp practice, neglect of
duty, or other improper conduct in the representation of a party -
before the department, unless satisfactorily explained or excused .

by the department on the grounds of subsequent good conduct.

: Register, July, 1996, No. 487
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2. Disbarment from the practice of law, or resignation by
request of properly constituted authorities, unless there has been
subsequent reinstatement and continuance in good standing.

3. Contumacious .conduct in hearing, gross' discourtesy
toward department representatives, or failure to: conform to rul-
ings or instructions of the department or its representatives.

4. Intentional or repeated failure to observe provisions of the
compensation act or rules of procedure adopted by the depart-
ment.

5. Any other gross evrdence of lack of good moral character

fitness or act of fraud or serious misconduct.
History: 1-2-56; am. Register, April, 1975, No. 232, eff 5~1-75;am. (1) Gnto.),
Register, September, 1986 No. 369, eff. 10~1-86.

DWD 80.21 Reports by practitioners and expert wit-
nesses. (1) Upon the request of the department, any party in
interest to a claim under ch. 102, Stats., shall furnish to the depart-

~ment and to all parties.in interest copies of all reports by practitio-

ners and expert witnesses in therr possessron or procurable by

" them.

:{2) In cases rnvolvrno nonscheduled injuries under s. 102.44
(2) or (3), Stats., any party in interest to a claim under the act shall,
upon the request of the department, also-furnish to the department
and to all parties’in interest any reports in their: possession or rea-
sonably available to theni relating to the loss of earning capacity
as set forth.in s. DWD 80.34.

(3) “Any party who does not comply wrth the request of the
department under sub. (1) or (2)-shall be barred from presenting
the reports or the testimony contained therein at the hearing.

. (4) Notestimony concerning wage earning impairment shall
be received unless the party offering such testimony has notified
the department and the other parties in interest of the intent to pro-
duce such testimony. The names of the witnesses who are going
to testify as to wage earning rmparrment shall also be furmshed to
the department and the pames in interest. Such notification shall
be given at least 30 days prior to a scheduled hearing,

History: 1-2-56; am. Register, April, 1975, No. 232, eff. 5-1-75; am. (1),cr. (2),
(3) and (4), Regrster September 1982, No. 321, eff. 10—1—8

DWD 80 22 Use of physrclans reports as evrdence.
(See s. 102.17 (1) (d), (1) . Matters stated in or-material evi-
dence if given as oral testimony shall not be competent or material

rial as prima facie evidence if objection is made, except.as corrob-

" orated by competent and material oral testimony.

(2) Use of reports shall be permitted in any case in which claim
for compensation is made, provided the repomno doctor is avail-

“"able for cross examination.

.(3) An applicant shall be informed of the provrsrons of S.
102.17.(1) (d),Stats., and the department’s rules and also that a
form for reporting wrll be supplied to the applicant upon request.

(4) Report shall be submitted to the department upon a form
prescribed by the department and shall be verified or certified. The
department may require additional or ‘supplementary’ reports.

- Upon failure of the applicant to'submit such reports within the

time specified prior to hearing, all reports previously filed may, in
the discretion of the department, be-excluded as evidence.
(5) Reports'shall be filed with the application for adjustment

* of-claim or as soon thereafter as possible. Reports not filed with
-the-department 15 days prior to the date of hearing shall not be

acceptable as evidernce except upon good cause f"o'r failure so to
file, established to the satisfaction of the department.

{6) Simultaneously with the filing of a WKC-=16B formor a
vetified report of a vocational expert with the department, a party

-+ shall serve copies upon all other parties in interest. Service upon
‘the designated representative of a:party shall be deemed service
‘upon the party. Service upon the insurance carrier for an employer

shall be deemed service upon the employer. However, if a party
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.- does not have a representative, the department may elect to make

service upon other parties.

History: 1-2~56; am. (intro. par.), (7) and (4), Register, October, 1965, No. 118,
eff. 11-1-65; am. Register, April. 1975, No. 232, eff. 5— 1-75;am. (3) andr and recr
(6), Register, September, 1982, No. 321, eff. 10~1-82; am. (mr.ro) Register, Septem-
ber, 1986, No. :69 eff. 10-1-86.

DWD 80.23 Commoni msurance of employer and third

‘party In all cases where compensation becomes payable and the

insurance carrier of an employer and of a third party shall be the
same, or if there is common control of the insurer of each, the
insurance carrier of the employer shall promptly notify the parties
in interest and the department of that fact.

Hlstory —2—56 am. Regxster Apnl 1975, No. 232 eff. 5~1~75.

DWD 80 24 Statement of employe. When an employe
gives a statement signed by him, which i in any way concerns his
cla1m a copy of such statement must be given to the employe
Wher such statement is taken by a recordmo device and is not
immediately reduced to writing, a-copy of the entire statement
must be given to the employe or to his attorney within a reasonable
time after application for hearing is.filed, and the actual recording

-“must be available as an exhibit 1f formal hearing is held. Fallure
+:.onthe part of the employer or insurance carrierto comply with the

above will preclude the use of such statement in -any manner in

‘. connection with that claim.

History: - Cr. Register, March, 1956, No. 3 eff. 4- 1-56; am Regxster October

‘._.1965 No. 118, eff, 11-1-65.

DWD 80. 25 ‘Loss of hearlng The department adopts the

‘Afollowmo standards for the determination and evaluation of noise
induced hearmc loss, other occupanonal hearing loss and acci-
dental hearing loss

(1) HarMFUL 1\0151-: Heanng loss resultmo from hazardous
noise exposure depends upon several factors, namely, the overall
intensity (sound; pressure level), the daily exposure, the frequency

- characteristic of the noise spectrum and the total lifetime expo-
- sure. Noise exposure level of 90 decibels or more as measured on

the A scale of a sound level meter for 8 hours a day is considered

1o be harmful.

2 MEASUREME\‘I OF NOISE. Noise shall be measured with a

. lisound level meter which meets ANSI standard 1983 and shall be

measured on the “A” weighted network for “slow-response.”
Noise levels reaching maxima at intervals of one second or less

. -shall be classified as belno continuous. The measurement of noise
s pnmanly the funcuon of acoustical engineers and properly
| trained personnel: Noise' should. be sc1ent1ﬁcally measured by
properly trained individuals using approved  calibrated instru-
. ments which at the present time mclude sound level meters, octave
~band analyzers ‘and oscxlloscopes the latter partlcularly for

1mpact—type noxses .
(3) MEASURE OF HEARING ACUITY The use of pure tone air and

.- bone “conduction - audiometry performed -under proper testing
B condmons is recommended for establishing the hearing acuity of
workers, The audiometer should be one Wthh ‘meets the specifi-

cations of ANSI standard 53.6-1969.(4). The audiometer should

- be periodically calibrated. Preemployment records should include
.a satisfactory personal and occupational history as they may per-

“tain to hearing status. Otoloomal examination should be made
_ where mdlcated ‘

Re) FORMULA FOR MEASURING HEARING | IMPAIRMENT. .For the

- purpose of determining the hearing impairment, pure toneair con-

.- duction:audiometry is used,measun'ng all frequencies between
-500 and 6,000 Hz. This formula uses the average of the 4 speech
- frequencies of 500; 1,000,2,000, and 3,000 Hz. Audiometric mea-

surement for these 4 frequencies averaging 30 decibels orless on
the .ANSI calibration does not constitute any practical hearing
impairment. A table for evaluating hearing. impairment- based

" .upon the average readings of these 4 frequencxes follows below.
-No deductxon is made for presbycusis.

-DWD 80.25

(5) - DIAGNOSIS AND EVALUATION. The diagnosis of occupa-
tional hearing loss is based upon the occupational and medical his-
tory, the results of the otological and audiometric examinations
and their evaluation.

(6) TREATMENT. There is no known medical or surgical treat-
ment for improving or restoring hearing:loss due to hazardous
noise exposure. Hearing loss will be improved in non-occupa-
tional settings with the use of a hearing aid. Since a hearing aid
relieves from the effect of injury the cost is compensable where
prescribed by a physician. -

(7) ALLOWANCEFORTINNITUS. In addition to the above impair-
ment, if tinnitus has permanently resulted due to work exposure,
an allowance of 5% loss of hearing impairment for the affected ear
or ears shall be computed.

(8) HEARING IMPAIRMENT TABLE

. Percent of Percent of
Average Compensable Average  Compensable
Decibel Hearing Decibel Hearing
Loss ANSI  Impairment Loss ANSI Impairment
30 00 62 51.2
31 16 63 5238
32 3.2 64 54.4
33 48 65 T 560
34 ; 64 66 576
35 8.0 67 592
36 .96 © 68 . 60.8 .
37 11.2 69 62.4
38 12.8 70 64.0
39 144 . 7L 656
40 16.0 72 672
41 1760 - 73 68.8
42 . 19.2 74" 704
43 208 75 72.0
V.U 224 .o 76 73.6
45 24.0 77.. -~ 752
46 T 256 78 76.8
47 272 79 78.4
48 2887 80 80.0
49 304 81 81.6
50 32.0 82 © 832
51 336 83 84.8
52 3527 %4 86.4
53 36.8 T 85 88.0
54 384 T 86 89.6
55 400 < 87 91.2
56 4167 88 v 978
C57 4320 -89 " 944
58 .- 448 90 960
59 464 9. - - 976
60 48.0 92 99.2
61 - 496 793 - 71000

(9) METHOD FOR DETERMINING PERCENT OF HEARING IMPAIR-

'MENT. (a) Obtain for each ear the average hearing level in decibels

at.the 4 frequencxes '500,1,000, 2 OOO and 3, 000 Hz.
(b) See Table for converting to percentaoe of heannc' 1mpa1r-
ment in each ear,

() To determme the percentage of impairment for both ears,
multiply the lesser loss by 5, add the greater loss:and divide by 6.
Following are examples of the calculation .of hearing loss: -

A. Mild to Marked Bilateral Hearing Loss

Register, July, 1996, No. 487
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S00Hz = 1,000Hz 2,000Hz 3,000 Hz

- Right Ear 15 25 45 55

‘LeftEar 30 45 60 .85

1. Calculation of average hearing threshold level:

Rigmsar-w ﬂ—zs db = 8% loss

Left Ear; 30+ 43260+ 85 _ 220 _ 55 gy = 40% loss
2. Calculation of hearrng handxcap.
Smaller number (better ear)
8% X5 =40
Larger number (poorer ear)
40% x 1 =40
Total 80 .+ 6 =13.33% loss
Therefore, a person with the hearing threshold levels shown in
this audiogram would have a 13.33% heating handicap.
B. Slight Bilateral Hearing Loss

500 Hz 1,000Hz 2,000Hz 3,000Hz
Right Ear 15 15 20 30
Left Ear 25 30 35 40
1. Average hearing threshold level:
mght&r'w—éq‘*ZOdb—O%loss
Left Ear-25—+§9—*4'—3—5—*ﬁ——1%q= 33.0 db = 4.8% loss
Therefore, the hearing loss is 4.8% left ear
C. Severe to Extreme Brlateral Hearing Loss
: 500 Hz 1,000 Hz ~ 2,000 Hz 3,000 Hz
Right Ear 80 : 90 100 110
Left Ear 75 80 . 90 95

1. Average hearing threshold level (use 93 db maxrmal value):

R,ghtgér.&)_"‘.g_o_i'zw_@= 95.db = 100% loss - _

Left Ear: -7-5—’ﬁ1—9°—*-'—?i = 30 — 385 db = 88% loss
2. Hearing handicap: . .
Smaller number (better ear)
88% x 5=440
Larger number (poorer ear)
100% x 1 = 100%

- Total 540 % 6 = 90% loss
Therefore the hearing handicap is 90%.

History: 1-2-56; am. Register, January, 1960, No. 49, eff. 2-1-60; am. Register, -

October, 1965, No. 118, eff. 11~-1-65; r. andrecr. Register, September, 1972, No. 201,
eff. 10-1~72; am. (1) to (4), 1. (5), renum. (6) and (7) to be (5) and (6), cr.(7) and am
(8), Register, September, 1975, No. 237, eff, 10~1-75; am. (intro.), (2) to @), (6), (8)
and (9), Regrster September, 1986, No. 369, eff. 10—1—8

DWD 80.26 Loss of vision; determmatlon The follow-
ing rules for determining loss of vrsual effrcrency shall be applica-
ble to all cases settled after December 1, 1941, irrespective of the

~-date of injury, except that, in the examples for computations of ..

compensation payable and of the percéntage of permanent total

- disability, the computation of the percentage of visual‘impairment

must be applied to the provisions of the worker’s compensation
act as they existed at the date of the i mjury .

{1) MAXIMUM AND MINIMUM LIMITS OF THE PRIMARY COORDI-

NATEFACTORS OF VISION. In order to determine the various degrees

of visual efficiency, a) normal ormaximum, and b) minimum, lim-
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its for each coordinate function must be estabhshed i.e.,the 100%
point and the 0% point.

(@) Maximum limits. The maximum efficiency for each of

. ,th'ese' is.established by existing and accepted standards.

Central visual acuity. The ability to recognize letters or
characters which subtend an angle of 5 minutes, each unit part of
which ‘subtends a ' minute anole at the distance viewed is
accepted as standard. Therefore a 20/20 Snellen or A.M.A.and a
‘14/14 A.M.A. are employed as the maximum acuity of central

~vision, or 100% acuity for distance vision and near vision respec-
tively.

2. Field vision, A visual field having an area which extends
from the point of fixation outward 65, down and out 65, down 55,
down and in 45, inward 45, in and up 45, upward 45, and up and
out 55 is accepted as 100% industrial visual field efficiency.

3. Binocular vision, Maximum binocular vision is present if
there is absence of drplopra in all parts of the field of binocular

" fixation, and if the 2 eyes give useful binocular vision.

(b) Minimum limits. The minimum limit, or the 0% of the coor-

. dinate functions of vision, is established at that degree of defi-

ciency which reduces vision to a state of industrial uselessness.
1. -Central visual acuity. The minimum limit of this function

_ isestablished as the loss of light per ceptlon light perception being

qualitative vision. The practlcal minimum Irmrt of ‘quantitative

~visnal .acuity is established as the ability. to dlstmgulsh form.

Experrence experiment and authoritative’ oplmon show that for
distance vision 20/200 Snellen or A.M A. Chart is 80% loss of
visual efficiency, 20/380 is 96% loss, and 20/800-is 99.9% loss,

~and that for near vision 14/141 A.M-A. Reading Card is 80% loss
-of visual efficiency, 14/266 is 96% loss, and 14/5601599.9% loss.

Table 1 shows the percentage loss of visual efficiency correspond-

- ing to the Snellen and other notations for distant and for near

vision, for the measurable range of quantitative visual acuity:
2. Field vision. The minimum limit for-this function is estab-
lished as a concentric central contraction of the visual field to 5.

< This degree of contraction of the vrsual freld of aneye reduces the

visual efﬁcrency to zero.
3. Binocular vision. The minimum limit is established by the

" presence of diplOpia in-all parts of the motor field, or by-lack of
. useful binocular vision. Thrs condmon constrtutes 50% ‘motor
field efficiency. - :

(c) ‘Where distance vision‘is less than: 20/200 and the AM.A.
Chart is used, readmgs will be 4t 10 feet. The percentaoe of effi-

‘ciency and loss may be obtained from this table by comparison
. with corresponding readings on'thé basis of 20 feet, interpolating
* between readings if n necessa.ry In view of the lack of uniform stan-

dards among the various near vision charts, readings for near

“vision,’ within the - range of vision covered thereby, are 't0 be

according to the American Medical Assocmtron Ratrng Readmg
Card of 1932
(2) MEASUREMENT OF COORDINATE FACTORS OF VISION AND THE

: ”COMPUTAIION OF THEIR PARTIAL LOSS (a) Central visual acuity.
1. Central visual acuity shall be measured both for distance and for

1th and withant

near, each'eye being measured separately, both with and without

¢ correction: Where the purpose of the computatlon is to determine
loss of vision resulting from injury, if correction is needed for a
lpresbyopra dueto age or for some other condition clearly not due

to the injury (see section on miscellaneous regulations), the ¢en-
tral visual acuity “without correction”, as the term is used herein,
shall be measured with a correction applied for such.presbyopia
or: other preexisting: condition but' without correction for any
condition which may have resulted from the injury. The central
visual acuity “with correction” shall be measured wrth correction

; 'apphed for all conditions present.

2. The percentage of central visual acuity efﬁcrency of the'eye

for distance vision shall' be based on the best percentaoe of central
visual acuity between the percentage of central visual acuity with

and without correction. However, inno case shall such subtraction

.
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for glasses be taken at more than 25%, or less than 5%, of total cen-
tral visual acuity efficiency. If a subtraction of 5%, however,
reduces the percentage of central visual acuity efficiency below

DWD 80.26

that -obtainable without correction, the ‘pércentage obtainable
without correction shall be adopted unless correction is neverthe-
less necessary to prevent eye strain or for other reasons.

TABLE 1

Per centage of Central Visual Efficiency Corresponding to Specified Readings for
Distant and for Near Vision for Measurable Range of Quantitative Visual Acuity

AMA. Test AMA. AMA. Test AMA. .
Chart or Snellen Card Percentage Perjcentage Chart or Snellen Card Percentage Percentage
Reading for Reading for of Visual Loss of Reading for Reading for of Visual Loss of
Distance Near Efficiency Vision Distance Near Efficiency Vision
20/20 14/14 100.0 0.0 201225 — 400 60.0
20/15 14/17.5 957 43 201373 — 35.0 650
20/25.7 _ 95.0 5.0 | 207140 14/98 34.2 658
20130 14721 915 8.5 201155 — 30.0 70.0
20/32.1 — 90.0 10.0 © 20/160 14112 286 714
20/35 14/24.5 875 12.5 201175 S 250 75.0
| 20/38.4 _ 85.0 150 201180 147126 239 761
20/40 14/28 83.6 16.4 207200 14141 200 80.0
20/44.9 14/31.5 80.0 200 20/220 14154 167 833
20/50 14/35 765 23.5 20/240 14168 140 86.0
©20/52.1 S 75.0 25.0 e 14/178 12.3 877
20/60 14/42 69.9 30.1 720260 14182 117 88.3
20/60.2 — 700 300 - 201280 147196 97 90.3
20/68.2 N 65.0 350 . 20300 147210 8.2 018
20770 14149 640 360 20320 1420 68 932
2075 —— " 600 400 20/340 14238 57 943
2080 1456 585 0 4ls 201360 14252 48 95.2
20868 . — . 550 . 450 20380 14266, 40 960
200 CUlale3 . s34 466 20400 14280 33 .- 967
20975 — 5000 v s00 2450 umis 21 97.9 .
2000 Camo . 489 . si 20/500 14350 14 9.6
) 2q/109‘,4 L 450 0 S50 200600 14420, 06 99.4
L 20120 484 409 o501 20/700 14/4%0 03 997
— s 384 el 20/800 14/560 . <01 99.9

. 3.The percentage of central visual acuity efficiency of the eye
* fornear vision shall be'based on a similar computation from the
" near vision readings; with and w1thout correction.

i 4. Thé percentaoe of central vxsual acuity eff1c1ency of the eye
“in questlon shall be the result ‘of the welchted values assigned to
.. these 2 percentages for distance and for near. A onefold value is
" assigned to. distance vision and a twofold value to near vision.
Thus if the central visual efficiency for distance is 70% and that
‘for near is 40%, the percentage of central visual efﬁmency for the
.eyein quesnon would be: , «

_Di'ét'a'nce, (iaken once). 0%
+i.Near-(taken twice) .40 -
s ‘ 40 -

150 <+ 3 = 50% central
visual acuity efficiency

5. The Snellen test letters or characters as published by the
Commmee on.Compensation for Eye Injuries of the American

.-Medical - Association and designated. “Industrial Vision Test
Charts” subtend a’5 minute anOIe and their component paits a 1

minute angle. These test Ietters or the equivalent are to be used at
an examining distance of 20 feet for distant vision (except as

k:'otherw1se noted on the Chart where vision is very poor), -and of 14
inches for near vision, from the patient. The illumination is to be

not less than three foot candles nor more than ten foot candles on

the’ suxface of the chart.

-6 Table 1 shows the percemaoe of centxal vxsual aculty effi-

- ciency and the percentage loss of such efficiency, both for distance

and for near, for pamal Ioss between 100% and zero vision for
either eye. -
(b) -Field vision. .1, The extent of the fleld of vision shall ‘be

- determined by the use of the usual perimetric test methods, a white

target being employed which subtends a 1-degree angle underillu-
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mination of not less than 3 foot candles, and the result plotted on

. the industrial visual field chart. The readings should be taken, if

~ possible, without restriction to the field covered by the correction
worn.

2. The amount of radial contraction in the 8 principal meridi-

ans shall be determined. The sum of the degrees of field vision

remaining on these meridians,divided by 420 (the sum of the 8 -

+principal radii-of the industrial visual field) will give the visual
field efficiency of one eye in per cent, subject to the proviso stated
‘inthe section on “Minimum Limits™ that a concentric central con-
traction of the field to a diameter of 5 degrees reduces the visual
efflcxency to zero.

3. Where the 1mpaument of field is irregular and not fairly
disclosed by the 8 radii, the impaired area should be sketched upon
the diagram on the report blank, and the computation be based on
a greater number of radii, or otherwise, as may be necessary to a
fair determination.

(c) Binocular vision. 1. Binocular vision shall be measured in
all parts of the motor field, recognized methods being used for
testing. It shall be measured w1th any useful correction applied.

2. Diplopia may involve the. field of binocular fixation
entirely or partially. When diplopia is present, this shall be plotted
on the industrial motor field chart. This chart is divided into 20
rectangles, 4 by 5 degrees in size. The partial loss due to diplopia
is that proportional area which shows diplopia as indicated on the
plotted chart compared with the entire motor field area.

3. When diplopia involves the entire motor field, causing an
irremediable diplopia, or when there is absence of useful bmocu-
lar vision due to lack of accommodation or other reason, the loss
of coordinate visual efficiency is equal to 50% loss of the vision
existing in one eye (ordinarily the m_]ured or the more senously
m)ured eye); and when the diplopia is partial, the loss in visual
efficiency shall be propomonal and based on the efficiency factor
value'of one eye as stated in table 2."When useful correction is
applied to relieve diplopia, 5% of total motor field efficiency of
one eye shall be deducted from the percent of such efficiency
obtainable with the correction. A correction which does not
improve motor field efficiency by atleast 5% of total will not ordi-
narily be considered useful.

-(8) INDUSTRIAL VISUAL EFFICIENCY OF ONE EYE. The industrial
visual efficiency of one eye is determined by obtaining the prod-
uct of the computed coordinate efficiency values of central visual
acuity, of field of vision, and of binocular vision. Thus, if central
visual acuity efﬁc1ency is 50%, visual field efficiency is 80% and
the binocular vision efficiency is 100%, the resultant visual effi-
c1ency ofthe eye will be 50 x 80 x 100=40%. Should useful binoc-
ular vision be absent in all of the motor field so that binocular effi-
ciency is reduced to 50%, the visual efficiency would be 50 x 80
x 50=20%.

{4) COMPUTATION OF COMPENSATION FOR IMPAIRMENT OF

“VISION. - When the percentage of industrial visual efficiency of

-+ each eye-has been thus determined, it is- subtracted from- 100%.

-~ The difference represents the: ‘percentage impairment of each eye -

“~for industrial use, These percentages are applied directly 1ot the
: ‘spec1ﬁc schedules of the Worker s Compensation Act.
{5) TYPES OF OCULAR INJURY NOT INCLUDED IN THE DISTUR-
. BANCE OF COORDINATE FACTORS. “Certain types of ocular distur-
‘bance are not included in the foregoing computations and these
* may result'in disabilities, the value of whlch cannot be computed
by any scale as yet scientifically possible of deduction. Such are
disturbances of accommodation not previously provided for in
theserules, of color vision; of adaptation to light and dark, meta-
- .morphopsia, entropion, ectropion, lagophthalimos, epiphora; and
- muscle disturbarices not included under diplopia. For such disabi-
lities additional compensation shall be awarded, but in no case
-»shall such additional award make the total compensation for loss
+in industrial visual efficiency greater than that prov1ded by law for
total permanent disability. ’ .
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TABLE 2
Loss in Binocular Vision
Noloss equals 1000% Motor Field Efficiency
1720 " 99.0 " ” "
2120 " 97.7 " " ”
3200 " 963
4/20 950 s "
520 7937 " "
6/20 " 923 " " ”
7120 " 90.7 4 " "
8/20 " 89.0 " " "
9/20 " 87.3 " " "
10/20 ” 85.7 " " "
11/20 " 837 " " "
12/20 " 81.7 " " "
13/20 7797 " " "
14/20 " 713 " R
15/20 " 75.0 4 " ”
16/20 " 727 " " "
17120 697 ” " "
18/20 66.0 ” " "
19/20 " 61.0 ” vl
20120 50.0 " " "

(6) 'VIISCELJ.AI\EOUS RULES. (a) Compensation shall not be
computed until all adequate and reasonable operations and treat-
ment known to medical science have been attempted to correct the
defect. Further, before there shall be made the final examination
on which compensation is to be computed, at least 3 months shall
have elapsed after the last trace of visible inflammation has disap-
peared, except in cases of disturbance of extrinsic ocular muscles,
optic nerve atrophy, injury of the retina, sympathetic ophthalmia,
and traumatic cataract; in such cases, at least 12 months and pre-
ferably not more than 16 months shall intervene before the
examination shall be made on which final compensation is to be

mputed In case the injury is one which may cause cataract,
optic atrophy, disturbance of the retinia, or other conditions, which
may further impair vision after the time of the final examination,

_note thereof should be made by ‘th‘efexamininO,physicién on his
report.

{(b) In cases of addmonal loss m v15ual efflcxency, when it is

known that there was present -a preex1stm0 subnoxmal vision,

compensation shall be based on the loss incurred as a result of eye

" injury or occupatlonal condition speaﬁcally responsible for the

additional loss. Incase there exists no récord or no adequate and
positive” evidence “of preexxstmo subnormal - vision, -it" shall be
assumed that the visual efficiency prior to any mjury was 100%.

“In-order to effect the above purpose the examining physician
‘should carefully dlstmamsh in regard to each of the coordinate

factors, between impairments resultmc ‘from the injury and

impairments not so resulting as established by the type of proof

here stated. Such other impairments should, however, be also
reported, separately. Computation must occasionally also be
made of impairment of vision not resulting from the injury, as, for
instance, for the purpose of computing additional indemnity due
under the provisions of the Worker’s Compensation Act on
account of preexisting disability of one or both eyes.
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Note I—Example of computation covering partial disability to a

single eye

A. Central Visual Acuity:
Distance—Reading of 20/32.1 with glasses

equals visual efﬁcxency of . e 90.0%
Reading of 20/200 without °lasses equals v1sual :

eff1c1ency of . i 20.0%
" Difference . . L 70.0%

‘Rated efﬂclency is 90 O% minus 25% (Because
one-half of 70.0% exceeds 25) or 65.0% ... ..

“Near—Reading of 14/21 with- glasses’ equals '

visual efﬁmency of . . :91.5%

Reading of 14/35 w1thout OIasses (except that ,

" correction-is applied for ptesbyopla due-to aoe)

equals visual efficiency of . i v 76.5%
Difference ... ... 15.0%

Rated efficiency is 91 5% minus 7 5% (whlch is”

one-half of 15%) or 84.0%

Final Central Visual Acuity Efficiency is:

65.0+84.0+84.0=233.0+3=77.7%

B. Field Vision:

Sum of eight principal meridians of the field remaining
divided by 420is:

40

50 |

50 ..

50

40 .

40

40

350+ 420=83.3%
C. Binocular Vision: ’

Dlplopla in 3 rectangles (3/20) is 96.3% motor fleld efﬁ-
ciency. -

D. Industrial Visual Efficiency of the one eye lS’ )
71.7% x 83.3% x 96. 3% or 62.3%

E. Impalrment of the one eye for industrial use. is:
100.0% — 62.3% = 37.7% '

F. Compensation payable is:

Total impairment of one.eye 250 weeks.
250 weeks x 37.7% = 94.25 weeks

Note II-—Example of computation covering partial dzsabzltly to
both eyes

1. Left Eye is 62.3% efficient, see Example 1.

2. Right Eye: -

A. Central szual Aculty. . :
Distance—Reading of 20/30 w1th correction

equals visual efﬁcxency of . b aensi o 91.5%

Reading of 20/35 without classes equals v1sual -

efﬁc1ency of 87.5% . 87.5%
Difference ... .. ...... ... 5. " L4 0%

Rated effxcxency is the vision thhout correction (because
correction gives improvement of less than the ‘5% mini-
mum allowance for glasses, and isnot necessary to. prevent
eye strain, etc.) 87. 5% .

3. Compensatlon payable is:

DWD 80.29

Near—

‘Reading of 14/14 with OIasses equals visual 100.0%
efﬁcxency of . e

Reading of 14/21 without °lasses equals visual - 91 5%
efﬁcxency of .

- Difference . ...0...oo .00 85%

. Rated efficiency is 100.0% minus 5% (because 5% is the
minimum allowance for glasses) or 95.0%

Fi mal Central Visual'Acuity Efficiency is:
| 87.5%+95% +95%. -2775 +3= 925%
B. Fleld vision is 100%
C. Binocular vision.is 100%

-D. Industrial visual efficiency of the nght eye 15'

- 92.5% x 100% x 100% or 92.5%
" E. ‘I:mpairment of right eye for mdustnal use is:
:'100.0% ~— 92.5% = 7 5%

Left eye (Example I): -94.25 weeks
~~R1°ht eye: ‘ :
-+ 250 weeks x 7. 5% = 18 75+ 200% mulnple 56.25 weeks
' V 'Total R . 1505 weeks

Note IlI—Example of compensation coveririg enucleation of
one eye and partial disability of the other eye

1. Left eye is 35 28% impaired (77.7% x 83.3% = 64.72%;

100%—64.72% = 35.28%, as allowance for binocular vision is

mapplzcable when the other eye is enucleated or blind), in

indemnity. payable for 88.2 weeks

2. Right eye is enucleated, which, results in indemnity payable

for 275 weeks ‘

3. Total payable: 88.2 weeks x 3 (multiple mjury) =

‘ 264 6 +275 = 539.6 weeks

The number of weeks indemnity 1nd1cated as payable for
impairment of vision or for enucleation is in addition to
indemnity for temporary disability. All results are subject to
the limitation that the total amount of indemnity. payable,
including that for temporary disability, shall not exceed the
indemnity which would be payable for permanent total dis-
ability. The statutory and legal rules applicable to the deter-
mination of additional compensation payable outof the spe-
cial state fund on account of preexisting disabilities are not
here stated. : .

DWD 80.27 Forms. A sample copy of all forms referred to
in these nules may be obtained upon a request to the Worker’s

Compensation Division, Department of Workforce Development,

Post Office Box 7901, Madison, W1 53707.

History: Cr. Register, October, 1957, No. 22, eff. 11-1-57; am. (1), Register,
October, 1965, No, 118, eff. 12~1-65; am. Register, April, 1975, No. 232, eff
5-1-75; r. and recr. Register, September, 1982, No. 321, eff. 10-1-82; correction
made under's. 13.93 (2m) (b) 6., Stats., Register, July,1996 No. 487, (eff 8~1-96.

DWD 80.29 Value of room or meals. For the purpose of
determining the value of lodging and meals for wage purposes
under ch. 102 Stats., the allowance provided under ch. ILHR 272
shall apply.

Hlstorv -Cr. Reglster QOctober, 1960, No. 58, eff. 11-1-60; am. (l)(a) and (b),
Register, October, 1963, No. 94, eff. 11-1-63; r. and recr. Register, January, 1967,
No. 133, eff. 2~1-67; am. Register, November, 1970, No. 179, eff. 12-1-70; r’ and
recr. Register, April, 1975, No. 232, eff. 5-1-75; correction made unders, 13.93
(2m) (b) 7., Stats., Register, July, 1996, No. 487, eff. 8-1-96

" Register, July, 1996, No 487
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DWD 80.30 Average weekly earnings for members of
volunteer fire companies or fire departments. The maxi-
mum average weekly €arnings under the provisions of s. 102.11,
Stats., Wthh are in effect on the date of injury shall be used in
_computing the amount of compensation payable to an employe as
defined by s. 102.07 (7), Stats., except as specific showing may
be made in an individual case that such wage is not proper.

History: Cr. Register, June, 1961, No. 66, eff. 7-1-61.

DWD 80.31. Procedure and claims underch. 40, Stats.
The department shall observe the same rules and procedures and
may use the same forms in processing and determining claims
made under s. 40,65, Stats. as are used under ch. 102, Stats

History: Cr Register, October, 1965, No. 118, eff, 11-1~65; am. Register, April,
1975, No. 232, eff. 5-1-75; am. Register. September, 1986, No. 369, eff. 10-1-86

DWD 80.32 Permanent disabilities: Minimum percent-
ages of loss of use for amputation Ievels, losses of motion, sensory
losses and surgical procedures.. .

(1) The disabilities set forth in this section are the minimums
for the desctibed conditions. However, findings of additional dis-
abling elements shall result in an estimate:hi gher than the mini-
mum. The minimum also assumes that the member, the back, etc.,
was previously without disability. Appropriate réduction shall be
made for any preexisting disability.

Note: Anexample would be where in addition to a described loss of motion, pain
and circulatory disturbance further limits the use of an arm or a leg, A meniscectomy
in a knee with less than a good result-would call for an estimate higher than 5% loss
of use of the leg at the knee. The same principle would apply to surgical procedures

"-on the back. The schedule of minimum disabilities contained in this section was
adopted upon the advice 6f a worker’s compensation advisory council subcommittee
after a survey of doctors experienced in treating industrial injuries

(2) Amputations, upper or lower extremities

.. Equivalent to

_ amputation at

- midpoint
Equivalent to
"amputation - at next

* At functional level -~
Stump unsultable to accommodate pros-
thesis most proximal joint
Stump not functional . Grdde upward
All ranges of joint motion or degrees of ankylosis not listed below
are to be interpolated from existing percent of disability listed.
@) Hip '
Anky1051s, optimum posmon generally
'15°1t0:30° flexion ' ; 50%
Mal posmon - Grade upward
To compute dlsabllmes for loss of n
“‘motion relate % of motion lost to avet-
‘agerange '
** Shortening of leg (no‘posterior orlat- ="~
eral angulation)
No disability for shortenlno less than

" 3/4'inch ‘ o ‘
‘ 3/4mch' IR 5%
. linch ‘ L 1%
’1 1/2mches 14%
" 2inches’ 229
Greater than 2'inches of shorténing
- results in greater propomonate rating
. than above
Prosthesis Total Minimum of 40%
' Partial 35%
(8) Knee - ’

“-Register, July, 1996, No. 487
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‘Ankylosis, optimum position, 170°
Remaining range, 180°—'135°

Remaining range, 180° - 90°

Prosthesis Total
Partial

Removal of patella

10

40%
25%

~10%
. 50%

45%

" To be based on

functional impair-

' ment

Total or partial memscectomy (open or cIosed procedure)

Excellent to aood result

Anterior cruciate 11°ament repau

(5) Ankle

Total ankylosis, optimum posmon total -
loss of motion

Ankylosis ankle-joint
Loss of dorsi and plantar flexion
Subtalar ankylosis
Loss of inversion and eversion

(6) Toes - .
Ankylosis great toe at proximal joint
All other toes at proximal

Ankylosis great toe at diStal joint
All other toes at any mterphalanoeal

joint

Mal position
Loss of motion
(7) Shoulder

Ankylosis, optimum position, scapula
free ‘

In mal position .
Limitation of active-elevation in flexion
and abduction to 45 but othexw:se nor-
mal

Limitation of active elevation in flexion
and abduction to 90 but otherw15e nor-
mal .

ey

Minimum of 10%
40%

30%
15%

50%

40%

15%

If no deformity, no
disability

On merits

No disability

55%
Grade upward

30%

+20%. .

Limitation of active elevationin flexion -

and abduction to 135° but otherwise
normal

Prosthesis
{8) Elbow

Arnkylosis, optimum position, 45° angle
With radio—ulnar motion destroyed
With radio~ulnar motion in tact -

" ‘Rotational anky1051s in neutral posx-
tlon u

“"Any mal posmon
-Limitation of motion elbow joint,

radio-ulnar motion unaffected

.Remammo range—180° - 135° '

Remaining range—135° =:90° <
Remaining range—180° - 90°

50%

60%

45%

20%

‘ Grade upwatd

. 35%".
- 20%
10%
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:Rotation at elbow joint
Neutral to full pronation
Neutral to full supmanon

(9) Wrist

. Ankylosxs, optimum posmon 30° dorsi-
flexion

Mal posmon o
" Total loss dorsiflexion
Total loss palmarflexion
- Total loss inversion -
- Total loss eversion
. (10) Complete Sensory Loss

Any digit

Total median sensory loss to hand
Total ulnar sensory loss to hand

Ulnar. nerve paralysis: :
:Above elbow, sensory involvement - -

Below elbow, motor and sensory
involvement o

“Below elbow; motor
involvement only.

Below elbow sensory mvolvement
only

" Median nerve paralysis

. Above elbow, motor and sensory

] hmvolvement o
Thenar: paralysxs w1th sensory.loss -
Radial nerve paralysis

o Complete loss of extensmn wnst and
fingers <

- Paroneal nerve paralysis
At level below knee

(11) Back

Removal of dlsc matenal no undue

Symptomatic complaints or any objec-. 1t iy
: po v 5%

tive findings
: »-Chymopapam m]ectlon

: ”‘Spmal fusxon, good results

_Removal of disc matenal and fusxon
N fCervxcal fusion, successful )

- Compressxon fractmes of vertebrae of
such degree to cause permanent disabil-

ity may. be rated5% and graded upward

10% -

15%

30% -

‘ '”Grade npward ,

12-1/2%
7-112%
5%
5%

50% Lesser involve-
ment to be graded

;. appropriately—

35% for- palmar,
15% for dorsal.sur-
face

65-75%
25%

50% at wrist
< 45-50% at wrist
35-45% at wrist

' 5f-lO% at wrist

55-65% at wrist

40-50% at wrist

45-55% at wrist

25-30% at knee

To be rated by doc-
“tor

5% m1n1mum per

AvV\A

10% pex level

5% .

-c.;; Notes: Jt is the subcommittee’s intention thata separate minimum 5% allowance
. be given for every surgical procedure (open or closed, radical or partial) that is done
.. to relieve from the effects of a disc lesion or spinal.cord pressure. Each.disc treated
“tor surgxcal procedure performed will qualify fora 5% ratmg Due tothe fact afusion

involves 2 procedures a 1) laminectomy (discectomiy) and a 2) fusion procedure, 10% o

»# permanent total disability will. apply, when the 2 surgical procedures are done at the

L same ume or separately .

Examples:

- Patient B.

Patient A..~

05/01/1992
- Y12/01/1992
05/01/1993

12/01/1993-

"(12) Fingers:

12/01/1990
- 05/01/1992

12/01/1990

- DWD 80.32

Laminectomy 5% PTD
Fusion increases to
‘ 10% PTD
Laminectomy & 10% PTD
Fusion .
Re~fusion. increases to

Laminectomy at

New Level

Fusion at 12/1/92

Level

Re—fusion at 5/1/93

Level

(2) Complete ankylosis

Tlnlmb

, Distal jointonly .....
Proximal jointonly ... .... .
- Distal'and proximal joints .

" :Carpometacarpal joint only

Distal, -proximal and carpometa- !
carpal joints .. .......co.oomun .

Fingers

Distal ]omt on]y e

Middle joint only .

Proximal joint only ..... .. ...
Distal and middle joints .......

'Distal, middle and proxinj‘al joints

(b) Loss of Motlon

Fmaers

Distal jointonly . ...

‘Mlcldlej\ointv only e

Proximal joinit only .

15% PTD

increases to
20% PTD

increases to
25% PTD

increases to
30% PTD

Mid-  Complete

_position .. Extension
. 25% - 35%
15%: . 20%
35% - 65%
T20% 0 20%
85% . . 100%
25% - 35%
5% 85%
40% - 50%
85% 100%
100%° 100%

Loss . Loss : Loss - Loss

of  of of . of
Flexion Use Extensxon Use
10%- 1% = 10%— 2%
20%- 2% 20%- 4%
0%- 3% 30%- 6%
40%- 5%  40%- 8%
50%- 10%  50%- 15%
60%- 15%  60%~ 20%
0%~ 20%  70% - .. 30%
80% - 25% . 80% - . 40%
L . 100% - 60%
10% - 5% - 10% - 2%%
20%- 10% . 20%- 5%
0% = 15% 0% 10%
o A% 25% - 40% - . 15%
L 50% - . 40%. .. 50%- - 30%
L 60% -  50% . 60%—- 50%
S T0% - 60% - T0% = T0%
- 80% - 0% - 80%—  90%
100% = 100%
0% - 5% 0%~ 2%%
20% - 10% 20% - 5%
L30%=. 15% . 30% -  15%
- 40% - 20% . 40%-— .20%
U 50% - 25%  50%-. 25%

Register. July, 1996, No 487
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. 60% ~  30% 60% — - 40%
- 70% - 35% 0% - 75%
80% - 40% 80% - 85%
90% - 100%
Thumb

Distal joint same as fingers
Proximal joint 40% of the loss of use indicated for fingers

(1 3) Kidney
. Loss of one kidney 5% permanent total disability.

+(14) Loss of Smell
. Total loss of sense of smell:2~1/2% permanent total dis-
- ability.
History: Cr Register, October, 1965, No. 118, eff. 11-1-65; r. and recr. Register,

April, 1975,No.232, eff, 5-1-75; r. and recr. (1), Regrster September, 1982, No. 321,
eff, 10~1-82; cr. (13) and (14), Register, September, 1986, eff 369, eff. 10-1-86; am

(inro.), (3) to (5), (1), (9), (11) and (12) (a) and (b), Register, June, 1994, No. 462,

eff 7—- -94; repnnted torestore dropped copy in (1), Register, March, 1995, No. 471.

DWD 80.33 Permanent disabilities; fingertip amputa-
tions. In estimating permanent disability as a result of fingertip
amputations, arnputation of the distal one-~third or less shall be
considered the equivalent of 45% loss of use of the.distal phalanx,
amputation of not more than the distal two—thirds but more than
the distal one—third shall be considered the equrvalent of 80% loss

of use of the distal phalanx, anid amputation of moré than the distal -

two—thirds shall be considered as 100% loss of the distal phalanx,
provided there is not added disability as a result of malformed nail
or tissue. In no case shall the allowance be greater than it would
have been for amputation of the entire distal phalanx.

History: Cr. Register, October, 1965, No. 118, eff 11 1—65 am Regrster
November, 1970, No. 179, eff. 12-1-70

DWD 80. 34 Loss of earmng capacrty (1) Any depart-
ment determinations as to 1oss of earning capacity for injuries aris-
ing under s. 102.44 (2) and (3), Stats., shall take into account the
effect of the injured employe’s permanent physical and mental
limitations resulting from the injury upon present and potential
‘earnings in view of the foIlowmv factors:

(a) Age;

(b) Edueation

©) Trarmn

@ Previous work expenence
- (e) Prevrous eammos
o (® Present occupatton and earmncs,
() Ltkelrhood of future suitable occupational change;
) Efforts to obtam suitable employment;
IR ¢ erlmvness to make reasonable change in a residence to
secure suttable employment

4)) Suécess of and willingness to participate in reasonable

physrcal and vocational rehabrlrtanon program; and-

. (k) Other pertinent evidence.
- History: Cr, Register, September, 1,982,,4 No. 321, eff. 10-1-82

DWD 80;38 Assessment of administrative expenses.
(1) For purposes of determining assessment payments under s.
102.75, Stats., “indemnity paid or payable” excludes:

(2) Paymeénts made for medical, hospital or related expenses.

«(b) Additional payments for penalties and increased com-
pensation.
_+ () Payments made into the work i injury supplemental benefit
.fund

(d) Payments made from the work injury supplemental benefrt '

fund other than those pald under s. 102.44 (1), Stats.
(e) Payments made under ss. 102 475, 102.35,and 102.18 (1)
(bp), Stats.”

“Register, July, 1996, No. 487
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(f) Payments made under statutory provisions other than those
of ch. 102, Stats:

g) Payments made pursuant toa compromrse agreement to the
extent that they cannot be determined to be mdemmty paid or pay-
able under sub. (2).

(2) For purposes of determining assessment payments under
s. 102.75, Stats., “indemnity paid or payable” includes:

(a) Supplemental benefit payments made under s. 102 44 1),
Stats., from the work injury supplemental benefit fund if they
were determmed to be payable prior to the time the case is mmally
closed.

(b) Death benefits paid under ss. 102‘:46, 102.47, 102.48 and
102.50, Stats. .

(c) Portions of social security benefits, smk leave holiday pay,
salary and other wage continuation payments which offset or are

paid in lieu of the daily or weekly indemnity due.
History: Cr. Register, September, 1984, No. 345, eff. 10-1-84. -

DWD 80.39: Advance payment of unaccrued com-
pensation. (1) The department may order partial or full pay-
ment of unaccrued compensation to an employe or his or her
dependents pursuant to s. 102. 32(6), Stats upon consideration of
the following factors:

(a) The length of time since the injury; -

(b) The total income of the employe or the dependent;

(c) The income of others-in the employe’s or the dependent’s
household; .

(d)..The age of the employe or the dependent

(e) The other available assets of the employe or the dependent;

-(f). The loss of benefits because of interest credit due to self—
insured employer or insurance camer

(2) The purpose for which the advancement is requested

(h) The other financial obligations of the employe or the
dependent;

(1) The employment status of the employe or the dependent;

G) ' 1f the ‘advancement is requested for the purchase of real
estate, the cost of the real estate and avarlabrlrty of other ‘necessary
financing for the real estate; ;

(k) The employe’s or the: dependent S prevrous expenence in
and likelihood of success in a proposed business venture;

(L) The probable income and security of any. proposed invest-
ment; and

(m) Other 1nformatron indicating whether an advancement is

in the best interest of the applicant.
History: Cr. Register, September, 1982 No. 321 eff. 10—1—82

DWD 80.40 Assessment for unpard clarms of insol-
vent self-insurer. If an employer currently of formerly
exempted from the duty to insure by order of the department under
s. 102.28 (7) (b).is unable to pay any award and if judgement
against such employer is returned unsatisfied, the. department

) shall determine payment into the fund established by s. 102.28 (8),

Stats., as follows:

(1) The department shall prepare an estlmate of the payments
that should be made by the insolvent exempt employer fora perrod
of one year. If the department elects to retain an insurance carrier
or insurance service organization‘under s.°102.28 (7), Stats., the
department will preparé an-estimate of the charges that will be

~made by such carrier or-organization to. process, investigate and
“pay-such claims for the same one year period. The sum of these
2 amounts shall ‘be divided by the total number of employers

exempted under's. 102.28 (2), Stats.

{2) The:department shall assess and order payment within 30
days by each exempt employer the amount determined under sub.
(1) to the state treasurer for deposit in the fund created by s. 102 28
(8),-Stats.
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- (3) The department shall prepare an estimate of the total

remaining Hability of the insolvent exempt employer and an esti- .

_mate of the amount that may be rec¢overed from that employer, its

receiver or trustee in bankruptcy. Such estimates shall be-commu-
nicated to all exempt employers.

(4) At Jeast annually following the orrornal order the depart-

.-mentshall estimate the amount dueand payable during the follow- .

~ing year and the charges expected from any. insurance carrier or
clarms service for such year and-assess and order payment by each
.- exempt employer its pro rata share determined as provrded by s.
-102.28 (7) (b), Stats.
(5) Atthetime orders are issued under sub., (4) the department
- shall prepare an estimate of the remaining liability of the insolvent

.- exempt employer and. the amount that ‘may -reasonably. be -

expected to be recovered. from such employer, its receiver or
. trustee in bankruptcy. Such estimates will be communrcated to all
exempt employers..

(6) All money due and payable to injured employes which
: remam unpard shall be considered money payable during the fol- '

. lowmg year in making estimates..

(7). Al money recovered by the attorney general and paid into

_. the fund shall be used in the payment of unpaid.claims and shall
-be taken into account in making estimates and assessments.

T Hrstory' Cr Regrster, September, 1986 No. 369, eff. 10-1-86.

- "DWD'80.41 Computation of monthly salary and reim-

’ bursement toretirement fund under's. 66.191, Stats. (1)
Fringe benefits shall not be inctuded in the computation of salary,
earnings or wages under's. 66.191, Stats., unless such benefits are
-/ income for Wrsconsm income tax_purposes. ,

{(2) An eligible employe under s. 66.191, Stats., shall file with
the department before an-award is: entered, as provided in s.
© 66,191, Stats., a waiver of disability anriuity’payments which may
be due under s. 40.63, Stats., and further shall consent to reim-
bursement to the Wisconsin retirement fund of all disability bene-
fits recovered under the provisions of's. 40.63; Stats.-

Hrstory. Cr Regrster September, 1982 No. 321, eff, 10-1-82,

‘DWD 80 42 - Vocational rehabilitation; ' ‘reporting
requirement. ‘In order to détermine whether or not an'employe

- should be referred to the division of vocational rehabilitation for
services, the self-insured employer ‘or- insurance ‘carrier shall
notify: the -department whenever temporary ‘total disability will

exceed 13 weeks. This report shall be made within 13 weeks from

.the date of the initial djsability or when such disability can be
: determmed whrchever is earlrer and shall include a current prac-

. tlthHCI SICpOﬂ S
) Hlstory. Cr Regxster September, 1982 No. 321, eff, 10—1—82

- DWD 80 43 Fees and costs. Section 102.26, Stats., pro-
" vides for a maxirmum attorney’s fee of 20% of the amount in dis-
. pute.. Section 102.26 (3), Stats., places upon the department the
. responsibilities for fixing the fee and providing for the direct pay-
ment of the fee. In the exercise. of this responsibility, the depart-
_.ment shall take mto account, the followmcr considerations:

Lo (1) Tt he department shall balance the need to preserve the max-

: 1mum amount of benefits.for themjured employe and the need for

- fees which are_sufficient to insure adequate representatron for
. &clarmants under ch. 102, Stats.

(2) Fees shall not be aliowed on medrcal expenses to the extent
. that other sources, such as oroup insurance, are avarlable to pay
-such expenses. -
- (8) Fees for permanent total drsabrlrty shall not be allowed on
N compensatron awards.due beyond 500 weeks.

(4) The existence of a dispute under s. 102.26 (2) Stats.,
dependent upon a disagreement.after.the employer or insurer has
_had adequate time and mformatron to take a position on liability.
Neither the holding of ahearing nor the filing of an application for
a hearing alone may determrne the existence of a dispute. How-

DWD 80.49

ever, a finding that a dispute exists shall not be precluded by an
employer’s orinsurer’s purposeful inactivity on the issue of liabil-
ity. :
(5) Where representation is the result of the répresentative’s
employment by an insurance carrier, an employer, a union, a
social service-agency or a public agency, the representatrve may
not charge a fee on a contingency basis.

(6) Where there has been successive represematron by various
representatives, the division of fees by the department shall take
into account the relative value of the services performed by each

representative, any concessions of disability, offers of settlement

and other matters.
(7) Where a claimant appears by an attorney of record any fee

‘shall be payable to such attorney regardless of the cooperation or

involvement of agents or other non-attorneys. The division of
such fee with agents or other non-—attorneys shall be at the discre-
tion of the attomey of record. If there is disagreement among
successive attorneys the department will make appropriate appor-

tionment ‘'of any or all fees for services.’
History: - Cr. Register, Séptember, 1982, No. 321, eff, 10—1—82 e (D), Regxster
September, 1986, No. 369, eff, 10-1-86 ..

- DWD 80.44 Witness fees and travel reimbursement.
The fees and travel reimbursement of witnesses and interpreters
for attending a hearing before an examiner of the department,
shall be the statewrde rate currently paid under s: 885.05 (1) (bn),

«Stats., notwithstanding any local county variations.

Hrstory “Cr: Regrster September 1982, No 321, eff. 10~1-82.

DWD 80.46 Contribution to support of unestranged

‘surviving parent. .In assessing support under s. 102 48, Stats.,

the payment of room and board by achild to his orher parent shall
not be considered as contribution to support of the parent.
-History: Cr. Register, September, 1982, No. 321, eff. 10-1-82..

DWD 80.47 Medical release of employe for restrlcted

-work in the healing period. Even though an employe could

return to a restricted type of work during the healm g period, unless

. suitable employment within the physical and mental limitations of

the employe is furnished by the employer or sore other employer,

:-compensation ‘for: temporary drsabrlrty shall contrnue durmv the
~healing period.

Hrstory. Cr. Regrsrer, Seprember, 1982 No. 321, eff 10—1—82

DWD 80.48 Reassrgnment of death benefrts., When a
spouse who'is entitled to death benefits remarries, the department

“shall reassign the death benefits to the: children’ designated in ss.
10251 (1) and 102.49, Stats., unlessa showing’is made that undue

hardship would result for the spouse becaiise of the reassignment.
Hrstory- Cr Regrster September, 1982 No. 321 eff 10-1-82.

DWD 80.49 Vocatlonal rehabilitation beneﬁts. (1)
PURPOSE The primary purpose of vocational rehabilitation bene-

fits is to. provide 2 method to restore an m}ured worker as nearly

as possible to the worker’s premjury earning capacrty and poten-

tial.

(2) EL!C'B!L!TY The de!ermma"o“ of "lrgrbrht for vocational
rehabrlrtatron training and whether a person is a suitable subject
for training is the responsrbrlrty of the department of health and
social services. If the department of health and social services
determines that an employe is eligible to receive services under 29

USC 701 to 797b, but that the department of health and social ser-

'vices cannot provide those services for the ‘employe, the employe

may select a private rehabilitation specialist, certified by the
department to détermine whether the: employe can return to suit-
able ‘employment without rehabilitative training and whether
rehabilitative training is necessary to develop a retraining pro-
gram to restore as nearly as possiblé the employe to hrs or her pre-
injury earning capacity and potential, .

(3) . -80-WEEK RULE. " ‘Extension:of vocatronal rehabilitation
benefits beyond 80 weeks may not be authorized pursuant to's.
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102.61 (1) or (1m), Stats., if the primary purpose of further train-

ing is to improve upon preinjury earning capacity rather than .

restoring it.

. (4) DeFNiTiONS. In subs. (4) to (11):

. (a) “IWRP” or “individualized written rehabilitation prooram

“means a plan developed by a specialist which identifies the voca-
tional goal of a retraining program, the intermediate objectives to
reach that goal and the methods by which progress will be mea-
sured.

- (b) “Retraining program” means a course of instruction on a
regular basis which provides dn employe with marketable job
skills or enhances existing job skills to make them marketable.

(c) “Specialist” means a person certified by the department to
provide vocational rehabilitation® services to mjured employes
“under s. 102.61 (1m); Stats.

(d) Except as provided in sub. (5), “suitable employment”'

. means a job within the employe’s permanent work restrictions for

~ which the employe has the necessary physical capacity, knowl-
edge, transferable skills.and abrlrty and which pays at least 85 per-
cent of the employe’s preinjury average weekly wage.

(5) SuITABLE EMPLOYMENT EXCEPTIONS. (a). A job offer at or

above 85 percent of the averaoe weekly wage shall not constitute
suitable employment if:
1.-An employe’s education, training or employment experi-
ence demonstrates a career oy vocatronal path; the average weekly
wage on the date of injury does not reflect the earnings whrch the
employe could reasonably have expected in the demonstrated
-career. or vocational path;:and the permanent woik restrictions
caused by the injury impede the employe’s abrlrty to pursue the
demonstrated.career or vocational path; or,

2. The employé’s.average weekly wageis calculated pursuant
to the part-time wage rules in's. 102.11 (l) ®, Stats., or s, DWD
80.51 (4) and the employe s average weekly wage for compensa-

. tion purposes exceeds the gross average weekly wages of the part—
[ time employment
. (b) The average weekly waoe for purposes of determrmnv suit-
_able employment under par. (a) 1. shall be determined by expert
- ~vocational evidence regarding the average we'ekly wage that the
employe may have reasonably expected in the demonstrated
career or vocational path. :
(c) Theaverage weekly wage for purposes of determrmno suit-
" able employment ‘under par. (a) 2. shall be determined by expert
- vocational evidence regarding the employe’s. age, educational
potentral past job experrence aptitude, proven abrlmes and
ambitions on the date of injury. i
(6) SPECIALIST CERTIFICAIION @ A person may apply to the
department for certification as a specialist at any time. The depart-
ment may require applicants to submit, and certified specialists to
- regularly report, information describing their services, including
the geographic areas served by the specialist and the nature, cost
and outcome of services.provided to-¢mployes under this'section.
(b) After evaluating the information submitted under par. (a),
-the department shalf ceriify a person as a specialist if the person
has a license-or certificate which'is current, valid and-otherwise
-in good standing as one‘of the followm , Of may certify the person
-as provided in par. (c):: - . : : ‘
“1. Certified professional counselor with specialty in voca-
‘tional rehabrlttatron from the department of’ reoulatron and ltcens-
K ‘lng,
B 2. Certified i rnsurance rehabrhtatron specralrst from the certi-
“fication of i insurance rehabrlrtatron specralrsts commission;
3. Certified rehabilitation counselor from the commtssron on
rehabrlrtatron counselor certification;:

4, Certified vocational evaluator from the commission on cer-
tification of work adjustment and vocatronal evaluatron specral-
ists. ‘
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. Note: - The Certification of Insurance Rehabilitation Specialists Commission
(CIRSC) and Commission on Rehabilitation Counselor Certification (CRC) are
located at 1835 Rohlwing Road, Suite E, Rolling Meadows, Illinois 60008. The Com-
mission on Certification of Work Adjustment and Vocational Evaluation Specialists
islocated at 7910 Woodmont Avenue, Suite 1430, Bethesda, Maryland 20814-3015.

(c) The department may certify a person as a specialist if the

‘person has state or national certification, licensing or accredita-

tion in vocational rehabilitation other than that required in par. (b)
which -is “acceptable to ‘the department. The department may
require a specialist certified under this paragraphto serve a period
of ‘probation up-to 3 years as a condition of certification. The
department shall specify the conditions of the probatlonary certi-
fication. The department may revoke the probationary certifica-

tion at any time without a hearing for conduct which violated the

. conditions of probatron establrshed by the department or conduct

sufficient to decertify the specialist underpar. (e).

- (d) Unless certification is suspended or revoked under par. (e),
certification by the department under par. (b) is valid for 3 years.
If'a specialist applies to the depaitment to rerew his or her certifi-
cation before the expiration of the certification period, the certifi-
cation shall remain in effect until the department renews or denies
the application. to renew. A renewal is valid for three years.

(¢) Only the department may initiate a proceeding to suspend
or revoke a specialist’s certification under this section. The
department may suspend or revoke a specialist’s certification,
after providing the specialist with a hearing, when the department

. determines.that the $pecialist did not maintain a currént, valid cer-
tificate or licenise specifiedin par. (b) orthe specialist intentionally

or repeatedly N
1. Failsto comply with the provrsrons of ch 102, Stats -orch.
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2. Fails to comply with the orders, rulmos reportmo require-
ments or other instructions of the department or its representa-
tives;

© 3. Charces excessive fees compared to the value of the ser-
vices performed or ordered to be performed; or,

4. Misrepresents the employe s work history, age, educatron
medical history or condition, diagnostic test results or other fac-

tors significantly. related to an employe $ retraining .program.

(f). The department shall maintain a current listing of all spe-
cialists certified by the department, including the areas they serve,
and shall provide the list at no charge to employes, employers,

.-insurers, and others.

(7) EMPLOYE CHOICE:* (3) Atthe end of the medrcal healmo
period, the self-insured employer or insurance carrier shall notrfy
the employe, on a form provided by the department, of the
employe’s potential eligibility to receive rehabilitation services.

Note: Forms can be obtained from the Department of Workforce Development,
Worker’s Compensation Drvrsron 201E Washmgton Ave P.O. Box 7901 Madrson,
‘Wisconsin 53707,

(b) The department shall arrange with the depariment of health
and social services to receive trmely notice whenever the depart-
ment of health and social services determines under s: 102.61
(1m), Stats., that it cannot serve an' ‘eligible ‘employe. When the
department of' health-and social services'notifies the department
that it cannot serve an eligible employe, the department shall mail

-.to the employe and the self~insured employer or insurance carrier

a list of certified specrahsts serving the area where the employe

- resides.

(c) “The employe may: choose any certified specrahst The
employe may choose a second certified specialist only by mutual

agreement with the self-insured employer or insurance carrier or .

with the permission.of the department Partners are deemed to'be

‘one specialist. - .

(d)--A specialist selected by an employe under par (c) shall
notrfy the department and the self-insured'employer or insurance
carrier ‘within -7 days of that selection. The department may

- develop a form: for this purpose. =
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- Note:. Forms can be obtained from the Department of Workforce Development
Worker’s Compensatron Division, 201 E. Washington Ave P.O.Box 7901, Madison,
. Wisconsm 53707, -

- (e) The self-insured employer or insurance carrier is liable for
the reasonable and necessary cost of the specialist’s services and
the reasonable cost of the training program recommended by the

specialist provided that the employe and the specialist substan- -

tially comply with the requirements in subs. (8) to (11). Except
with the prior consent of the self-insured employer or insurance
carrier, the reasonable cost-of any specialist’s services to the
employe shall not exceed $1,000 for each date of injury as defined
ins. 102.01 (2) (g), Stats. Effective on the first day of January each
year after 1995, the department shall adjust the $1,000 limit by the
same percentage change as the average annual percentage change
in the U.S. consumer price index for all urban consumers, U: S.
 city average, as determined by the U.S. department of'labor, for
the 12 months ending on September 30 of the prior year. The
department shall nottfy insurance carriers, self~insured employ-
ers and specialists lrkely to be affected by the annual change in the
limnit.
-(8). E‘VIPLOYER $ DUTIES UPON RECEIPT OF PERMANENT RESTRIC-
. noNs Upon receiving notice that the department of health and
. social services cannot serve the employe under s. 102.61 (Im),
Stats. the employe or a.person authorized to act on the employe’s
behalf shall provide the employer with a written report from a phy-
sician,. podiatrist, psycholoorst or chiropractor  stating the -
employe s petmanent work restrictions. Within 60 days of receiv-
ing the practitioner’s work restrictions, the.employer shall provrde
to the employe or the employe’s authonzed representanve in
writing:
--(a) ' An offer of suitable employment for the employe;

by A statement that the employer hasi no surtable employment
:avatlable for the employe orf, 7’
(c) A medical report from a physrc1an podratnst psychologist
‘or chlropractor showing that the permanent. work restrictions pro-
vided by the employe’s practitioner are in drspute and medical or
vocational documentation that the difference in work restrictions
would materially affect etther the employer’s ability to provide
suitable employment ‘or'a specialist’s ability to recommend a
- retraining: program. If ‘after 30° days'the employe and employer
cannot resolve the dispute, either party may request a_hearing
~“beforé the departiment to'determine the employe’s work restric-
tions. Within 30 days after the: department determines the Testric-
-tions, the employer shall provrde the wrttten notlce requrred in par.
(a) or (b).*
~ (9) “90-DAY PLACEMENT 'EFFORT. (a) If the employer fails to
Téspond as requrred in sub. (8), it shall be conclusively presumed
for the purposes of s. 102.61 (1m), Stats., that the employer has no
suitable employment’ available and the employe is entitled to

Teceive vocational rehabilitation’ services from a specialist. (_4&\

‘) If the employer does not make a written offer of suitable
‘employment under sub. (8), the specialist shall determine whether
there is suitable employment available for the employe in the gen-
“eral labor market without retraining.- If suitable employment is
reasonably likely to 'be-available; the specialist shall attempt to
" place the employe in alternative suitable employment for atleast
"90 days prior-to developing a retraining- program. The employe
-“shall cooperate fully in the Specialist’s placemerit efforts and may
not refuse an offer of suitable employment made within the
90-day period. In determining whether the offer is suitable the
.department shall consider age; education, training, previous work
experience, previous earnings, present occupation and earnings,
travel distance, goals.of the employe and the extent to which it
‘would restore the employe S prern]ury earning capacrty and
potentxal .
(o) If the employe is placed in or refuses to;accept surtable
employment the self-insured employer or insurance carrier is not
_liable for any further costs of the specialist’s services unless that
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suitable employment ends within the statute of hmrtatrons in s.
102.17 (4), Stats.

"(10) RETRAINING: (a) If, after reasonably diligent effort by the
employe and the specialist, the employe does not obtain suitable
employment, then there is a rebuttable presumption that the
employe needs retraining. The presumption is rebuttable by evi-
dence that:

1. No retraining program:can help restore as nearly as pos-
sible the employe’s wage earning capacity;

2. The employe or the specialist did not make a reasonably
diligent effort under sub. (9) (b) to obtam suitable employment for
the employe or

3. The employe or specialist wrthheld or mrsrepresented
hrOhly material facts.

(b) Aretraining program of 80 weeks or less is presumed to be
reasonable and the employer shall pay the cost of the program,
mileage and maintenance benefits, and temporary total disability
benefrts

(¢) Aretraining program more than 80 weeks may be reason-

able, but there is no presumption that training over 80 weeks is

required. Extension of vocational rehabilitation benefits beyond
80 weeks may riot be authorized if the prim‘ary purpose of further
training is to improve upon premjury earning capacrty rather than
- Testoring it.

DI the retrarmn prooram developed by the specralrst is for
more than 80 weeks, the self-insured employer or the insurance
carriér may offer an alternative rétraining procram which will
restore the employe’s preinjury earning capacity in léss time than
the retraining program developed by the' specialist. An employe
may not refuse a self-insured employer’s or insurance carrier’s
‘timely, good—faith, written offer of an alternative retraining pro-
gram wrthout reasonable cause.

(11) SPECIALIST'S SERVICES. (a) A spec1ahst shall develop an
individualized written rehabilitation program for aretraining pro-
gram ‘for- the employe, and ‘may amend it to achieve sultable
employment

(b) A'specialist shall make periodic written reports at reason-
able intervals to the employe, employer and insurance ‘carrier
describing: vocational’. rehabrhtatron acttvrtres whrch have

- occurred dunno that interval.

(c) Withina reasonable penod of trme after’ recervmo awritten
request from an:employe, employer, ‘worker’s’ compensation
insurance carrier or department or their representatives, a special-
ist:shall provide that person-with any information or written mate-
rial reasonably related to the specralrst s services to.the employe
undertaken as a result of any injury for which the employe claims
compensation.

.- History: Cr. Register, September, 1982, No 321, eff. 10—1—82 emerg. am, (2), @_/ .‘ y
E\%}?ﬁnum (4)to be (3), cr. (4) to (11), eff. 11~7-94, am (2), 1. (3), renum; @to 2(
4), ns

dam., cr. (4) to (11), Register; April, 1995, No: 472, eff. 5~1-95; corre!
and (5) (a) 2. made under s. 13.93 2m) (b) 7., Stats., Reglster, July, 1996,
No. 487 eff. 8-1-96 .

DWD 80.50 oo-tpmauon of permanent dlsabmtles.
1) In computing permanerit partial disabilities, the number of
“weeks attributable to more distal disabilities shall be deducted
from the number of weeks in the schedule for more proximal dis-
“abilities before applyrno the percentage of drsabrlrty for the more
proxrmal injury, except that:

(a) Such a deduction shall not include multrple 1n]ury factors
under s. 102.5 3, Stats.; -and. .

(b) Such a deductron shall mclude preexrstmo dlsablhtres

(2)-The number of weeks attributable to scheduled disabilities
shall be deducted from 1,000 weeks before computing the number
of weeks due for :a non-scheduled disability resulting from the
same-injury. This deduction shall not include multrple injury fac-
tors under s. 102.53, Stats.
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(3) Multiple injury factors-under 102.53, Stats., do not apply
to compensation for disfigurement under s. 102.56, Stats.

History: Cr. Register, August, 1981, No. 308, eff. 9-1-81; r. and recr. Register,
September, 1982, No. 321, eff lO—l-S )

DWD 80.51 Computatlon of weekly wage Pursuant to
s. 102.11; Stats. (1) In determining daily eamings, if the number
of hours a full-time employe worked had been erther decreased
orincreased for a period of at least 90 total days prior to the injury,
then this revised schedule worked during those 90 days shall be
considered to be normal full-time employment.

(2). When an employe furnishes ‘his or her truck to the

employer and is paid by the employer in gross to include operating

_expenses, one—third of that.gross sum is considered as wages
except as a showing is made to the contrary.
- (8) Prisoners injured in prison industries are considered to be
~earning the maximum average weekly earnings under the provi-
sions of s. 102.11, Stats., except as a showing is made to-the con-
trary.
(4) The 30 hour minimum workweek under-s. 102. ll o,
Stats., does not apply to a part—time employe unless the employe
.is a member of a regularly scheduled class of part—time employes.
. Inall other cases part-time employment is on the basis of normal
full-time employment in such job. However, this subsection does
not apply to part—time employes defined in s. 102.11 (1) (f), Stats.,
who restrict availability on the labor market. As to the employes
“'so defined, those wages will be expanded to the normal part—time
~or full-time wages unless the employer or insurance company

complres wrth S. DWD 80.02 (2) (a)..
Hrstory Cr Regrster September 1982 No. 321, eff. 10-1-82.

‘DWD 80.60 Exemption from duty to msure (self—
rnsurance) (1) DermTioNs. In this section:
~ {(a) “Applicant” means a busrness entrty applying for self-
“insurance.

(b) “Drvrded—msurance means consent to the 1ssuance of2or
“more policies, as provided in 5. 102.31 (1), Stats.

©) “Employer means a business entity or its. parent guaran-
,,'teerno -payments.. .

(d). “Excess msurance means catastrophrc insurance for
employers granted self-insurance, and is not full-insurance, self—
_insurance, partial-insurance or divided-insurance.

. {e) “Full—rnsurance means the insurance of all liability by one
‘ polrcy, as required in.s. 102:31 (1) (a), Stats.

(f) “Partial-insurance” means self-insurance of a part of the
liability-and consent to the issuance of one or more policies on the
remainder of the liability,.as provided in ss. 102 28 (2) (b) and
102 31 (1), Stats.

() “Self—rnsurance ‘tneans exemptron fromthe duty to insure,
“as.provided in s. 102.28 (2) (b), Stats.

(2) EXCESS INSURANCE Excess insurance may be carried with-

out further order of the department or may be required by order of

the department as set forth in sub. (4) (d) 3.

(3) REQUIREMENTS FOR THE STATE AND ITS, POLl'l'lCAL SUBDIVI-
“SIONS. (a) The state and its political subdivisions may self-insure
“without further order of the department, if they are not partially—

insured or fully—msured or to the extent they are not partially—in-
‘sured by written order under s. 102.31-(1); Stats,, under one or
more policies, and if they agree to report faithfully all compensa-
“ble injuries and agree to comply with ch. 102, Stats., and the rules
of the department. However, any such'employer desiring partial~
insurance or divided~insurance must submit an application to the
department and be given specral consent as descrrbed ins, DWD
80.61. :
- (b) 1. Any polrtrcal subdivision of the state: electmo to self-
insure shall notify the department in° writing of such election
before undertaking self—insurance. -
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2. The notice of election to self-insure shall be accompanied
by a resolution, adopted by the governing body and signed by the
elected or appointed chief executive of the applying municipality,

stating its intent and agreement by the governing body to self-
" insure its worker’s compensation lrabrlrty and an agreement to

farthfully report all compensable injuries and to comply with ch.
102 Stats., and the rules of the department in accordance with s.
102.28 (2) () and (¢). ~

(c). Self-insurance granted under par. (a) is subject to revoca-
tion under s. 102.28 (2) (c), Stats. Once the privilege of self-
insurance is revoked, further self-insurance may be authorrzed
only under the procedures set forth in sub. (4).

(4) REQUIREMENTS FOR OTHER EMPLOYERS. () “Application.

-Employers other than those specified in sub. (3), but including

those specified in sub. (3) (c) desiring self=insurance shall submrt
an application on a form available from the department. A non

' refundable fee, determined by the department as described in par.

(av) per employer shall accompany the initial application. If the
application is approved, the department shall permit self—
insurance by ‘written order. Employers granted -self-insurance

* :shall submit renewal applications on a departmental form to the

department annually. A fee of $200, per employer, and the assess-
ment surcharge for each renewal application described in par.
(am)'may be billed by the department at the same time as the
annial assessment under s. 102.75 (1), Stats. Self—insurance shall
expire on the day specified by the department in its order:

Note: For information regarding forms contact the worker’s compensation divi-
sion; bureau of insurance programs, 201 East Washinigton Avenite, PO Box 7901.
Madison, Wisconsin 53707.

(ag) In addition to any fee—for—service.costs under par. (ax),
the department shall charge each initial applicant . for self~
insurance a flat fee which the department estimates is the average
cost for department employes to review the application for self—
insurance, including employe salary and fringe benefits, supplies
services ‘and admrnrstratrve costs, and mformatlon technology
chatges. The departmient shall review and, rf necessary, modrfy

‘the fee at least every- two years.

.(am) In addition to any ‘fee—for—service' costs under par. (ax),

" each year the department shall assess each applicant for renewal

of self-insurance a $200 renewal fee and a proportionate share of

“the department’s remaining costs to administer the self—msurance

program after deducting the total amount estimated to be collected
from all self-insured employers from the $200 renewal assess-
ments and the fees charged under par. (ac) for initial applications.
The department shall determme the assessment amount under this
paragraph in the same manner as costs and expenses are appor-

troned ins. 102.75 (1), Stats. - -

(ax). To assist the department in evaluatrno an rmtral applrca—
tion or a renewal application-for- self—-msurance the department
may contract for financial, loss control or other fee—for—service
expertise or it may direct the applrcant to provide the necessary

" information. The department shall charge the applicant for self—

insurance the full cost.of any fee-ffor—servrce expenses which the

. departrhent  incurs in evaluating the - appiication for . seif—

insurance. If these .charges are related to an -application for

.. renewal of self-insurance, the department may bill the employer

at the same time as the annual assessment under s, 102.75 (1),
Stats. .
(b) The minimum requirements necessary for initial consrder-

. ation for self--insurance are set forth in this paragraph. References

in this paragraph to “board of directors” and “stockholders of the

:'corporation” apply only to corporations but an equivalent réquire-
‘ment as-determined by the department shall be applied to sole pro-

prietorships, partnerships and other forms of business ownership.

1. The-applicant, when submitting an initial request for self-
insurance, - shall ~submit audited financial statements _(which
includes the opinion of a certified public accountant) for a mini-
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- mum of the latest five or more years. For renewals, audited finan-
cial statements for the current year are sufficient.

2. -If the employer is a corporation or a partnership which is
a majority or wholly- owned subsidiary;. it shall submit to the

department a guaranty of payments by.the uitimate or top parent -

company on a department form and a certified copy of the resolu-
tion adopted by the board of directots of the parent corporation.
3. Ifthe employer is.a corporation, it shall submit a certified
copy ‘of the resolution adopted by the board of directors autho-
rizing the execution of the initial application:
Applrcatrons by, oroanrzatrons .other .than corporatrons

shall be signed by one or more. persons possessing authority to

execute such application.
b. Partnerships must submit a consent by all the partners that
all individuals executing the application have the authomy to act
*for ‘the applicant partnershrp

4. Corporations and lrmrted partnershrps shall be reOrstered.‘

*“in the office of the secretary of state

5. The employer shall submrt acopy of rts current safety and - -

_"loss control plan.

(c) The followrno crrterra may be consrdered by the depart- ..

_ment in evaluating the qualrﬁcatrons of'an applicant for the initial
.application or renewal of self-insurance status: .
" 1,.. The financial strenvth and liquidity of the employer to

" include: profit and loss hrstory, financial and performance ratios; ’

. characteristics and trends for the employer or the consolidated
““group of employers to which the employer belongs; characteris-
 tics and trends for other employers of the same or the most similar
mdustry in"which' the employer or the émployer’s consolidated
group is involved;
2. 'The employer’s “organizational structure manaoement
background, kind of busmess, Ienath of time in business, and any
o rntended or newly implemented reorganization including but not
~limited ‘to- merger, consolidation, acquisition of new busrness
divesting or spinning off of assets or other changes;
3. The nature ‘and-extent of the employer’ s business opera-
trons and assets in the state of Wisconsin;
4.~ The employer’s bond or other business ratings;
'5: The number of employer s employes ‘payroll and hours
worked in'Wisconsin; - -
+:6. < The employér’s performance indicators “under ch 102,
 Stats:, including, but not limited to, promptness or time taken in
g makmv first'indemnity payments, ‘promptness or time taken in
~submmrng first reports, -and -injury and 1llness incidence  and
severrty rates;
7. ‘The existing or proposed claims administration, occupa-
tional health; safety, and loss:control programs to be maintained
‘by the employer. The departmient‘may require certification of the

‘~-occupational safety and health proar am: by state or independently

-~ qualified specialists;
8. The worker’s compensation loss history, experience modi-

"= fication factor, reported losses, loss reserves and worker s com-

pensation premium of the employer; and ™

9. Excess insurance, surety bond, cash deposit or pledges of

the employer, guaranty by the parent company, or other guaran-
.tees or pledges: acceptable to.the department.

(d)* Surety bond, deposit-of securities, cash deposit, excess
insurance, or other security guarantée or pledge. The required
minimum bond, minimum amount of cash or securities deposits,
~minimum: acceptable: excess: insurance ‘upper limit, maximum

-:7:eXcess-insurance retention, or ‘other security satisfactory to the

department, shall be determined after:the application has been
.- reviewed and analyzed by the department. The employer shall use
the bond and deposit agreement forms required by the department.

1. Surety bonds shall.be written by-companies authorized to

iransact _surety business in Wisconsin and acceptable to. the -

department

-DWD 80.61

2. Cash or equivalent securities shall be deposited with banks
or trust companies authorized to exercise trust powers in Wiscon-
sin: and acceptable to the department. These securities shall be
negotiable and converted into cash at anytrme by the depository
at the request.of the department.

3. If excess insurance is required by the department, it shall
be procured from a licensed excess insurance carrier and written
on the basis of rates and policy form filed with and approved by
the state'of Wisconsin commissioner of insurance. The policy for
the required excess insurance shall be filed with and approved by
the Wisconsin.compensation rating bureau.

(€) Enjoining andrestraining employer. Whenever the depart-
ment has reason to believe that an.employer currently or pre-
viously granted self-insurance for its parent or: subsidiary com-
pany is liquidating and distributing its assets to its owners, or is

.. selling or is about to sell the tangible property it owns and main-

tains in Wrsconsm and the employer or its parent or subsidiary
company is ‘moving or is about to move its operations out of Wis-
consin, without provrdmt7 for the payment under the terms of the
agreement in the self-insurance applrcatron or guaranty form it
has executed and submitted to the department, the department
may, through the attorney general, cause a petition to be filed to
enjoin and restr'ain the employer from engaging in such action
until such time as all obligations of self~insurance meet the satis-

faction of the department. Whenever:an employer ‘exits self—

insurance status the department may require such employer to
provide all available information regarding past or outstanding
worker’s compensation claims or lrabrlrty and may require securi-

tiés sufficient to provide payment for those clarms or liabilities.

(f) The department may requrre a self-insured employer to

update the information provided in par. (b) to (e) at any-time.
History: Cr Register, September, 1982, No.. 321. eff. 10-1—82 am. (3), (4) (a).

*{(b)-(intro.) and () (intro.), cr. (4) (b) 11., Register, September, 1986, No. 369, eff

10-1-86; emerg. 1. (4) (b) 1., renum. (4) (b)2 to 11.tobe 1.'t010,, eff. 3-22-88; am,
(4) (b) (intro), r (4) (b) 1., renum. (4) (b) 2. 10 11 to be 1. to 10., Register, August
1988, No. 392, eff. 9—1—88 am. (1), (2), (3) (b) and (4), Regrster April, 1990, N
412, se—ff 5~1-90; am: (4) (a), cr. (4) (ag).to (ax), (f), Regrster, July, 1996, No. 487
eff. 1—96

DWD 80.61 Dmded—msurance and partial-insur-
ance requirements under-s. 102:31(1) and (6), for ali
employers, - including - contractors working on a
wrap—up project. (1) DerniTIONS. In this section:

(a) “Divided-insurance™ means consent to the i issuance of 2 or
more policies, as provided in s.-102.31 (1), Stats.

(b) “Partial~insurance” means self-insurance of a patt-of the

liability and consent to the issuance of one.or more policies on the

remainder: of the liability, as provrded in ss 102 28 (2) (b) and

-102.31:(1), Stats:

(2) REQUIREMENTS: (a) The' requrrements for partral—msur—
ance and divided-insurance by 2 or more insurance companies are

.as follows:

1. Submission of an-application on department forms-avail-

~able from the department. If the application is approved, the

department shall permit partial-insurance or divided-insurance
by written order. In the application, the employer shall agree to
assume full responsibility to immediately make all payments of
compensation and ‘medical expense as the department may
requrre, pendrnc a final determination as to liability between the
insurance carriers under drvrded—rnsurance or between the
employer and the insurance carrier Under partial-insurance, if a

- dispute should arise as to which i insurance company or whether

the employer or'insurance company is responsrble fora partrcular‘

" injury or illness sustamed dunnv the time' the wrrtten order isin
“effect.

2. Ifthe applicant is a political subdivision of the state, it shall
submit a certified statement by an officer or the attorney for the
political subdivision which cites the legal authority for executing
the application and agreement when the initial applrcauon is sub—
mitted.

Register. July. 1996, No. 487
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3. If the.employer is a corporation, it shall submit a certified

~copy.: of the resolution adopted by the board of directors autho-
rizing the. execution of the initial application. Applications by

organizations other than corporations shall'be signed by person(s) -
possessing authority to execute such applicatron Partnerships. -

must. submit a consent by all the partners that the individual(s)
executing the applrcation has the authorrty toact for the applicant
partnershrp k
4. Partial-insurance or drvrded insurance shall not be per-
mitted when the portion of the entity.to be insured is unable to
obtain coverage under voluntary markets. Otherwise, -
:-a. The:department shall permit divided—insurance to munici-
paliti’es which have ownership of nursing homes in order that the
nursing homes may be separately msured and develop a separate

L expenence rate.

“b. Subdrvxsron 4. a. does not‘apply after December 31 1992,

'(b) Renewal apphcatrons shall be submiited to the department

on adepartment form no later than 3 months prior to the expiration
date of the department s order. Partral—insurance and divided-
insurance shall expire on the date specified in the order unless
continued in force by further order, as.the department deems nec-
essary. . :
(3). DlVlDED—lNSURANCE FOR DESIGNATED CARRIER WRAP-UP
CONSTRUCTION PROJECTS (a) Definitions. In this subsection:
1. “Bureau” means the Wisconsin compensation rating
tbureau
2.-“Desi onated wrap-up carrier” means the designated carrier
or insurance company which insures the wrap—up project under
ch 102; Stats.
3. “Job site” means the premises and vrcrmty upon which the
" operations covered under the contract with the contractor or sub-
contractor are to be performed

4. “Materral supplier” means vendors, suppliers, material
dealers and others whose function is solely to supply or transport
material, equipment, or parts to or from the construction site.

5. “Owner” means the. person, firm, corporation -or munici-
palrty ‘having lawful possession. of the construction project.

6. “Revular cartier” means the insurance company which
insures all -operations of a contractor-or subcontractor under ch.
102, Stats., except for work done on the wrap—up project.

7. “Subcontractor” means a person who contracts with a con-
.~ tractor and also includes any. subcontractor of a subcontractor.

8. “Wrap-up project” means a construction project wherein
the owner selects:a carrier, and this carrier issues a separate work-

er’s compensation policy to each contractor and subcontractor -
scheduled to-wotk on the project for work which will be done on *

, the project, and where the owner pays for each such policy:.

(b) Minimum wrap—up project requirements. Wrap—up proj-
ects shall comply with the following: -

1. The estimated project cost of completron shall be equal to
atleast $25 million. The estimated project cost of completion shall
be the estimate of the costs of the total vuﬁStf'ﬁCtiGu'LOntiaCLS o
be awarded by the owner on the wrap-—-up project:

“2." The estimated standard worker’s compensation manual

‘premium shall be equal to $250,000 or more. = -

3. The prOJect shall be conﬁned toasingle location except that
'in connection with the building of aroad, brrdoe pipeline, tunnel,
waterway, or two or more Concurrent wrap—up projects involving
~the same owner and the same insurance carrier the entire job or the
" concurrent projects are considered as a single project location.

4. The project shall have a definite completion date involving -

- work to be performed continuously until completion and may not
.be extended to include maintenance. work following completion.

5.  All contractors and subcontractors shall be mcluded under
the wrap-up program. o
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6. All material suppliers shall be included in the safety pro-
gram on the job site while unloading and handling material and
performmo other work, but matenal suppliers shall be excluded
from the rest of the wrap-up program.

7. The submission of all bids and the lettrno of all contracts
shall be on an ex—insurance basis.

(¢) Minimum requirements for owner. The o‘wner shall comply

-with the following requirements on a wrap-up project:

1. The wrap-up plan and application shall be submitted on
department form WKCA-19.5 W~U to the department. If the
applrcation is approved, the department shall permrt divided—
insurance on the wrap~up project.

2. The owner shall comply with all condmons and agreements
m the application, including, but not limited to:

a. The reimbursement of the department’s s costs incurred
because of the wrap-up pro;ect

b.” The selection of a.licensed and qualrﬁed designated
wrap-up carrier having a record of compliance with the require-
ments of ch. 102, Stats which is acceptable to the department;

c. Informmg each contractor and subcontractor and each con-
tractor’s and subcontractor’s insurance company either directly or
through the bureau, at the bureau’s discretion, of. each one’s
responsrbrlrtres and the need for attaching a proper endorsement
to theregular carrier’s! polrcy to exclude coverage for the wrap-up

job site;

d. The submission of each contractor s and subcontractor s
applrcatlon form WKC A-19.4 W-U to the burean’ prior to the

" ‘time the contractor or subcontractor frrst starts work on the

wrap-up project;

e. The notification of department and bureau of any entity sta-
tus change resulting from ensuing reorganization;

f. The assumption of responsrbrlrty for rmmedrately making
direct compensatron payments if a. drspute arises over coverage;
and

g. The payment of an employe S attomey s fees and lost

wages resulting from a dispute,

3. Ifthe owneris a corporation, it shall submrt acertified copy
of the resolution by the board of directors authorizing and direct-
ing the execution of the application and agreement.

-+ 4, If the owner is a subsidiary of 2 corporatlon it shall submit

Lag guaranty and agreement by the owner’s ultimate or top parent

company agreeing to.promptly satisfy all of the requuements and

‘ oblrvatrons assumed by the owner on the. wrap-up pro;ect incase

of default by the owner.

.(d). -Minimum requirements for designated wrap—up carrier.
1. The designated wrap—up carrier.shall submit an application on
forms.. available from  the .department- If the: application is
approved, the department shall permit divided—insurance for each
contractor and subcontractor scheduled to-work on the wrap—-up

_ project.

2. The desrgnated wrap—up cartier shall comply with all
conditions and agreements in the applrcation, 1ncludrng, but not

limited to:

a Informmc each contractor sand subcontractor s insurance
company either ,drrectly or through the.bureau, at the bureau’s

| discretion, of each one’s responsibilities and the need for-attach-

ing a proper endorsement to the reguilar carrier’s polrcy to.exclude

-kcoverace for the wrap-up job site;

.b.: The issuance of each individual contractor s and subcon-
tractor’s, wrap-up-policy prior to the trme the contractor and sub-

~contractor -begin work on the:job site; :

*‘c.” The notification of department and bureau of any entity sta-

tus chanoe resulting from ensuing reorganization;

“d:- ‘Becoming the full risk insurer for any contractor or sub-
contractor not havmcy purchased a worker’s compensation policy
during the time the contractor or subcontractor is under contract
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. on the wrap-up project, except as to an emponer oranted self~
; insurance; and . -

" e. Becomingthe fullrrsk insurer for any contractor or subcon-
© tractornot 1nsured or self—rnsured whrle wotking on the wrap—up
i project.

3. The desranated wrap—up carrter shall submit a certified
copy of a statement from an officer authorizing and drrectmo the
yiexecutron of the applrcatron and agreement.

: (e) Applzcatzon Jor contractors and subcontractors The
- ownet shall submit an application for drvrded insurance on forms

available from the department for each contractor and subcontrac- -

. tor scheduled to work on'the project.
(em) Waiver of requzrements The department may waive one

_.Or more. requrrements in pars.. (b) to (e) if it determines that a .
waiver will not impair the construction owner’s abrhty 1o ensure

., minimum confusion. about ‘insurance .coverage and maximum
. .safety on the constructron project site,

) () Rezmbursement for expenses.incurred: by department The
. +department 'shall be reimbursed for- those. expenses incurred

because of the desronated carrier wrap-up program. Where the
.. department specrﬁcally consents to divided-insurance or partial—-

insurance on a wrap-up project, the owner shall reimburse the
department, within 30 days after the date of a written request by
the department, a sumdetermined by the department not to exceed
2% of the total audited worker’s -compensation premium charged,

“'pensation | premrum upon initial request. If an additional levy is
* determined to be necessary, a request shall be made for a sum that
- results in a total charge not to exceed 2% of the total audrted work-
'+ er’s compensation premrum char, ged. "

(€3] Inapplzcabzlzty to other employers Subsection 3) does not
apply to any group of employers other than those specified in this
" section on any other type of operations nor to any single contract
or policy of insurance for any.group or association of employers.

History: Cr. Regrster September, 1982, No. 321, eff. 10-1-82; am (2) (a) 1. (3)
. {0):3..and (3) (d):3., r.and recr. (3) (e), Register, September, 1986, No. 369, eff,
< '10-1-86; am. (2)(a)2 10(c), Register, April, 1990 No.412, eff 5-—1—90 cr (3) {em),
. Regrster, Apnl 1994, No. 460, eff. 5-1 —94

DWD 80.62 Umnsured employers fund. (1) PURPOSE.
‘The'purpose of this séction is to clarify the department’s proce-

“dures for handling claims for- compensatron to injured workers
“under:s.-102:81 (1), Stats. This section also deﬁnes the financial -

~'standards and actuarial principles-which the depattment will use
* tomonitorthe adequacy of the cash balafice in the fund to pay both
~known - claims and claims mcurred but not reported under S.
102.81:(1), Stats.
~ (2) DernimioNs:In this section:
(a) ‘Agent” means a thrrd—party administrator or other person
“selected by the department to assist in the admrmstratron of the
uninsured employers fund program.
(b) “Case reserve” means the best estrmate documented in the
claim-loss file of all lrabrhty to pay. compensatron on a claim
under s.'102. 81 (D), Stats.
(¢) “Claim” means an injury suffered by an employe of anunin-
sured employer for which the uninsured employer is liable under
..5.102.03, Stats., and which is reported to the department ona form
approved by the department for reportinig work-related i injuries.
= (d) “Fund” means the umnsured employers fund in's. 102.80,
Stats
(e) “Incurred but not reported teserve” or “IBNR ‘reserve”
-means the best actuarial estimate of liability to pay compensation
“‘under s. 102.81 (1), Stats,, for injuries which occurred on or prior
to the current ‘accounting date, for which there is no claim yet
reported to the department

~(f) “Insolvent” means rnadequate to fund aIl clarms under:s.
102 81. (1), Stats,

- 'DWD 80.62

(g) “Solvent” means adequate to pay all claims unders. 102.81
(1), Stats. ’ ‘
" (h) “Ultimate reserve” means the best actuarial estimate of
aggregate case reserves from all claims, the expected future devel-
opment of claims that have been reported and IBNR reserve.

(i) “Uninsured employer” means an employer who is subject

“to ch. 102 under s. 102. 04 (1), Stats., and who'has not complied

with the duty t insure or to obtaifi an exemption from the duty to

"“insure under s. 102.28 (2) or (3). Stats.

(3) REPORTING A CLAIM (a) In addition to the notice to an
employer required under s. 102.12, Stats., an employe shall report
a claim for compensation under s. 102. 81 Stats., to the depart-
ment on a.form provided by the department wrthrn a reasonable

"time after the employe has reason to believe that an uninsured

employer may be liable for the i injury.
"Note: For information regarding forms contact the worker’s compensatron divi-

‘sion; PO"Box 7901, Madison; Wisconsin 53707

- (b) After receiving a claim under par. (a); the department shall
determine whether the employer is an uninsured employer by
reviewing its own records and the records maintained by the Wis-

consin compensation rating bureau. Within 14'days after receiv-
_-ing aclaim under par. (a); the department shall send the employer

written notice that a claim has been reported and that the depart-

- ment has made an initial determination that the employer is, oris
.. not, an uninsured employer with respect to the claimed injury. The
' department. shall send a copy of the notice to the employe who
with. payment not to exceed 1% of the estimated worker’s com- ~ P 2Py b0y

filed the claim:If the department later modifies its initial deter-

.mination regarding the employer’s insurance status with respect

to aclaim reported under this Section, it shall promptly notify the

“empldyer and the employe of the reason for the modification and
, thelikelyi impact of this change on the claim, if any. The employer
‘shall notify its insurance carrier of any modification if the depart-

ment determines that the employer is an insured employer.

"{c) If the department determines that the employer is an unin-
sured employer it shall promptly seek reimbursement as provided
ins: 102.82/(1), Stats.;'and additional payments to the fund as pro-

“videdins.102.82(2), Stats The department may also initiate pen-

alty proceedings under s. 102.85, Stats. *If the department deter-
mines that the employer is not an uninsured employer it shall
notify the parties'and close the claim.- Nothing in this section shall

- prevent the department from taking other appropriate action on a

claim including penalties and interest due under ss. 102:16(3),
102.18 (1) (b): and (bp), 102.22(1),102. 35 (3) 102. 57 and 102 60
Stats. . -

(4) PAYING A CLAIM. Wrthm 14 days after aclaim is reported
to'the department, the department or its agent shall mail the first
indemnity payment to the injured employe, deny the claim or
explain to the employe who filed a claim the reason that the claim
isstill under review. The department or its agent shall report to the
employe regarding the status of the claim at least once every 30
days from the date of the first notification that the claim is under
review until the first indemnity payment is made or the claim is
denied.

(5) EMPLOYE COOPERAHO\ ‘(a) An employe who makes a
claim shall cooperate with the department orits agent in the inves-
tigation or payment of a claim.

(b) The department or its agent may deny compensatron ona

* claim if an employe fails to provrde reasonable assistance to the

department orits agent, including recorded i mtervrews questionn-
aire responses, medrcal and other releases; copies of relevant pay-
1ol checks, check stubs, bank records, wage statements, tax

-retums or other similar documentation to 1dent1fy the employer

who ‘may be' lable for the injury under s. 102.03, Stats, The

-departmient or its agent may also require the employe to document
--any medical treatment, vocational rehabilitation services or other

bills or expenses related to a claim.” To verify information sub-
mitted in support of a claim for compensation the department or
its agent may share information related to a claim with other gov-
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- emmmental agencies, including those responsible for tax collec-
tion, unemployment insurance, medical assistance, vocational
. rehabilitation, family support or general relief. Any information
obtained from a patient health care record or that may.constitute
"a patient health care record will be shared only to the extent autho-
rized by ss. 146.81 to 146.84, Stats.

(c)Ifan employe fails to ‘cooperate as required by par (b), the
department may suspend action upon an application filed under s.

" 102.17 (1), Stats., or may issue an order to dismiss the applrcatron ,

‘with-or without prejudice.

'(6) EMPLOYER COOPERATION. An employer who is alleoed to
be uninsured shall cooperate with the department oritsagentinthe
investigation of a claim by provrdmo any records’ related to pay-
()1 personnel taxes, ownership of the business or its assets or
* other documents which the department or its agent request from
‘the employer to determine the ‘employer’s lrabrlrty under s.

102.03, Stats. If an employer fails to provide information
requested under this subsection, the department may presume the
employer is an uninsured employer.
. (7) DEPARTMENT AGENTS. (a) The department may select.one
or.more agents to assist the department in its administration of the
.- uninsured employers prooram including agents selected for any
- of the following:
1: Toreceive, review, record investigate, pay or deny a clarm
2. To represent the legal interests of the uninsured employers
fund and to make appearances on behalf of the uninsured employ-
ers fund in proceedings under ss. 102.16 to'102:29, Stats. -

3. To seek rermbursement from employers under s. 102.82 -
y Stats., for payments made from the fund to or ‘on behalf of ..

" “employes or their dependents

4. To seek addmonal payments to the fund under s 102.82(2),
Stats. )
.5 To prepare reports audrts or other summary mformatron
related to the program,

. 6. To collect overpayments from employes or therr depen- '
dents or from those to whom overpayments were made on behalf

of employes or their dependents where benefits were 1mproperly
- paid.

(b) Except as provrded in this section, the department orits
agent shall: have the same rights and responsibilities in adminis-

: tering claims under ch. 102, Stats‘., as an insurer authorized:to do -
_business in this state, The department or its agent-is not liable for

penalties and interest due under ss. 102.16 (3), 102.18 (1) (b) and
-(bp), 102.22 (1). 102.35 (3),102.57 and 102.60, Stats.
(8) REPORTS. Within 45 days following the end-of each calen-
dar quarter, the department shall submit a report to. the governor
- ‘and the presiding officer of each house of the lecrtslature summa-
Ttizing all of the following: .
~(a) The claims activity related to the fund.
- (b) The payments made from the: fund.”
(c) The net balance in the fund.
(d) The department’s enforcement activities against umnsured
’ ‘emproyers
) DETERMINING THE SOLVENCY OF THE FUND. (a) The depart-
ment shall monitor the fund’s net balance of assets and liabilities
“to determine 1f the fund is solvent using the followmo accountrno
pnncrples
1. In deterrmmno the fund’s assets the department shall not
include recoveries under s. 102.29 (1), Stats., unless they are in
. process of payment and due within 30 days, or vouchersin the pro-
cess of payment which are not fully credited to the fund’s account.
2. In determining the fund s liabilities, the department shall
- estimate the ultrmate teserves without discounting, and shall not
mclude reinsurance recoveries that are less than 60 days overdue.
+;(b) If the secretary determines that ultimate liabilities to the
fund on known and IBNR claims exceed 85% of the cash balance

Register, July, 1996, No. 487

WISCONSIN ADMINISTRATIVE CODE 20

in the fund, the secretary shall consult with the council on work-
er’s compensation. If the secretary determines that the fund’s ulti-
mate liabilities exceed the fund’s ultimate assets, or that there is
a reasonable likelihood that the fund’s liabilities will exceed the
fund’s assets within 3 months, the secretary shall file the certifi-
cate of insolvency in's. 102.80 (3).(ag), Stats.

(9) TEMPORARY REDUCTION OR DELAY OF PAYMENTS FROM THE

'FUND. (a) Ifthe secretary files a certificate under s. 102.80 (3) (ag),

Stats., the department shall continue to pay compensation under

s, 102 81 (1), Stats., on claims reported to the department prior to

the date specified in that certificate after which no new claims

“under s. 102.81 (1), Stats., will'be accepted or pard

(b) If the cash balance in the fund is not sufficient to pay all
compensation or other liabilities due'in a timely manner, the
department may temporarily reduce or delay payments on claims

" to-employes, dependents of employes, health care providers,
‘vocational rehabilitation specialists and others to whom the fund

is liable. To manage the fund’s cash flow, the department may

-adopt a uniform, pro-rata reduction schedule-or it may establish

different payment schedules for different types of liabilities. The
department may amend its payment schedule as necessary.
(c)The department shall provide written notice to each person

-who does not receive timely compensation from the fund which

explains the reduced ordelayed payment schedule adopted by the

' department to resolve the cashi~flow problem.

Hrstory Cr Regrster, July, 1996, No. 487, eff. 8—1—96
DWD 80. 65 Notlce of cancellatlon or. termmatlon

" Notice of cancellatron or termination of a policy under s. 102.31

(1) (a), Stats., shall be given by certrfred mail or personal service
to the Wrsconsrn compensation rating. bureau, as defined in s.
626.02 (2), Stats., rather than to the department Whenever the

Wisconsin compensation rating bureau receives notice of can-
*cellation or termination pursuant to this section, it shall immedi-

ately notify the department of cancellation or termination.

) Hrstory Cr ‘Register, Septernber, 1982, No 321 eff 10—1-82

DWD 80.67 Name or reorgamzatlonal change by
insurer. (1) Any worker’s compensation insurer planning a
change of name or a corporate restructuring such as consolida-

" tions or merger shall notify the department and the Wisconsin

compensation rating bureau at least 90 days before the date of the
planned change or restructuring.

(2) After the change of -name or corporate restructunno is
accomplrshed the insurance carrier shall notify each-ofiits msured
employers of the termination or cancellation of the existing poli-
cies and shall file such notice with the Wisconsin compensation
rating bureau unless the procedure set out in sub. (3) applies.

(3) Asan alternative to the procedure set forth in sub. (2), any
worker’s compensation insurer planning a change of name or a
corporate restructuring may make advance arrangements with the
department and the Wisconsin compensatron tatmc bureau for the

following procedure:

(a)- Each existing policy issued by the insurer shall be termi-

‘niated on its expiration date by notice to the employer and the Wis-

consin compensatlon rating bureau in accordance with 5.'102.31
(1), Stats.
) If the employer w1shes to continue coverage, the reorga-

- pized insurer or the insurer with a new name shall ﬁle a new pohcy

show1n<y the new name and identity.

..{4) Policies issued by an insurer to which sub. (l) applies shall
not be endorsed for name change or for the reorganized insurer.
.- History: Cr. Register, September, 1986 No 369, eff. 10—1—86

DWD 80.68 Payment of benefits under s. 102.59,

" Stats. (1) Payment of benefits under's. 102.59, Stats., shall ini-
- tially be made to the individual entitled to the benefits at such time

as payments of primary compensation by the employer cease to
be made or would have been made had there been no payment
under s. 102.32 (6), Stats., unless the preexisting disability and the
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disability for which primary compensation is being paid combine
to result in permanent total disability.

(2) Payments received by an employe or dependent from an
account in-a financial institution or from an annuity policy where
such account or anpuity policy are established through settiement
of the claim for primary compensation; shall be consrdered pay-
ments by the employer. or insurance carrier.

.- (3) .Payments under s. 102,59, Stats., shall be on a periodic
basis but subject to's. 102.32 (6) and:(7), Stats.

Note: This ruleis adopted to insure the solvency of the work injury supplemental
benefit and to insure the protection of dependents as of the date of death of the

" --employe with the preexisting disability.

Hrstory' Crt: Regrster September 1986, No. 369 eff, 10~1~86

DWD 80. 70 Malice or bad faith. (1) An employer who

. unreasonably refuses or unreasonably fails to report an alleged
injuryto its insurance company providing worker’s compensation

‘coveraoe, shall be deemed to have acted with malice or bad faith.

(2) - An insurance company or self-insured employer who,

. without credible evidence which demonstrates that the claim for.
the payments is fairly debatable, unreasonably fails to make pay- .

ment of compensation or reasonable and necessary medical
expenses, or after having commenced those payments, unreason-
~ ably suspends or terminatés them, shall be deemed to have acted
< with'malice or in bad faith.
Hlstory' Cr. Regtster September 1982, No. 321, eff. 10-1-82.

DWD 80.72 Health service fee dtspute resolution pro-
cess. (1) PUrPOSE The purpose of this section is to establish
the procedures and requirements for resolving a dispute under s.

102:16(2), Stats., between a health service provrder and aninsurer
or self-insured -employer over the reasonableness of a fee'charged

- by the health service provider relating to the examination or treat-

ment of an injured worker, and to specrfy the standards that health

. service fee data bases must meet for certrﬁcatron by.the depart-
. ‘ment

(2) DEFINITIONS In this sectron

- (@) “ADA” means American.dental: assocratron

(b) “Apphcant” means the person, requestmo cemhcatron of

a data base.

“c) “Certified” 'méans approved by the | department forusein

determlmno the reasonableness of fees.

(d) “CPT code” méans the ‘American’ medical association’s
1992 physicians’ current procedural terminology.

: ‘Note: This volume is.on file in the offices of the secretary of state and the revisor
-, of statutes, andin the worker’s compensation division of the department, GEF I, room

‘161, 201 E.‘Washington Ave., Madison, Wisconsin, Copies can be obtained from

“/local textbook stores or from the American medical assocrauon order department

- OP054192, P.O :Box 10950, Chicago; IL 60601 .

(e) “Data base” means a list of fees for procedures compiled
- -and sorted by CPT code, ICD=9-CM code, ADA code, DRG
code, or other:similar coding which is systematically collected,

: .- assembled, and updated, and which doesnot mclude procedures '

" charged under medicare.
() “DRG”means a dravnostrc related <’roup establrshed by the
"uderal health care rrnancmo administration.

© “Drspute” means a drsacreement between a health service

provider and an insurer or self-rnsured employer over the reason-
“ableness, of a fee charged by, a health. service provider where the
msurer or self—rnsured employer refuses to pay part or all of the
fee.
(h) “Fee or “health servrce fee means the amount char ced for
. & procedure by a health service provider.
... (i) “Formula amount” means the mean fee fora procedure plus
".-1.5 standard devratrons from that mean.as shown by data from a
_certified data base.. . -
G “ICD—9—CM” means the commission on professronal and
,hosprtal activities’ international classification of -diseases, 9th
- Tevision, clinical modification. . .
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Note: This volume is on file in the offices of the secretary of state and the revisor
of statutes, and in the worker 's compensation division of the department, GEF1, room
161, 201 E. Washington Ave.. Madison, Wisconsin. Copies can be obtained from
local textbook stores, or from superintendent of documents, U.S. government print-
ing office, Washington, D.C., 20402; (stock number 917014000001

(k) “Procedure” or “health service procedure” means any
treatment of an injured worker under s. 102.42, Stats
(1) “Provider” or *health service provider” includes a physi-
cian, podiatrist, psychologist, optometrist, chiropractor, dentist,
physician’s assistant, therapist, medical technician, or hospital.
(m) “Self-insurer” means an employer who has been granted
an exemption from the duty to insure under s. 102.28 (2), Stats.
(3) JUSTIFICATION OF DISPUTED FEES (2) In a case where liabil-
ity or the extent of disability is not in issue, and a health care pro-
vider charges a fee which an insurer or self=insurer refuses to pay
because it is ‘more than the formula amount, the insuret or self—
insurer shall, except as provided in'sub. (6) (b), mail or deliver
written notice to the provider within 30 days after receiving a com-
pleted bill which clearly identifies the provider’s name, address
and phone number; the patient~employe; the date of service; the
health service procedure; and the amount charged for each proce-
dure. The notice from the insurer or self—rnsurer to the provrder
shall specify:
1. The name of the patient~employe and the employer;
2. The date of the procedure in dispute; '
3. The amount charged for the procedure;
4. The CPT code, ADA code, ICD-9-CM code, DRG code
or other certified code for the procedure
5. The formula amount for the procedure and the certified

i "data base from which that amount was determined;

6. The amount of the fee that is in dispute beyond the formula
amount;

7. The provrder s obhoatron under par. (¢}, if the feeis beyond
the formula amount, to provrde the insurer or self-insurer with a
written justification for the higher fee, at least 20 days prior to sub-
mitting -the dispute-to the department The notice must clearly
explaln that the only ]ustrfrcatron for a fee more than the formula
amount is that the service provided in this partrcular case. is more
difficult or more complicated than in the usual case; and

8. The insurer’s or self-insurer’s obltgatron under par. (d) to
respond:within 15 days of receiving the provider’s written justifi-
cation for charging a fee beyond the, formula:amount. .

- 9. That pursuant t0s..102.16 (2) (b), Stats., once the notice

required by this subsection is received by a provider, a health ser-
vice provider may. not collect the.disputed fee from, or bring an

action for.collection of the disputed fee against, the employe who
‘received the services for which the fee was charged.

(b) If the provider and the insurer or self-insurer agree on the
facts in sub. (3) (a) 1. to 6., the provider may submit the dispute

- to the-department at any time..If the provider believes there is a

factual error in the notice provided by the insurer or self-insurer,
it must raise the issue as provided in par. (c).

-{c). I, after receiving notice from the insurer or sélf-insurer,
the provider believes a fee beyond the formula amount is justified,
or if it does not agree with the factual information providedin the
notice:under par. (a), then, at least 20 days prior to submitting a
dispute tothe department the provider must submit a written justi-
fication to:the insurer or self-insurer noting the factal error or
explaining the extent to which the service provxded inthedisputed
case was more difficult or more complrcated than 1n the usual
case, or both.. :

(d) I the providersubmits a written Justtfrcatron under par. (c),
the insurer or. self-insurer-has 15 days after receiving the notice
to notify the provider that it-accepts the provider’s explari'ation or
to explain-its continuing refusal to pay the fee. If the insurer or
self-insurer accepts the provider’s justification, the fee must be

- paidin full, orinan amount mutually agreed to by the provider and
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insurer or self—insurer, within 30 days from the date the insurer or
self-insurer received written jus_tiﬁcation under par. (c).

(e} If only a portion of the fee is in dispute, the insurer or self—
insurer shall, within the 30—day notice period specified in par.(a),
‘pay the remainder of the fee which is not in dispute.

(4) SuBMITTING DISPUTED FEES. (a) For the department to
determine whether or not a fee is reasonable under s. 102.16 (2),
Stats., a provider shall file-a written request to the department to
1esolve the dispute within 6 months after aninsurer or self—insurer
first refuses to pay as provided in sub. (3) (a), and provide a copy
of the request and all attachments to the insurer or self-insured
employer. o

{(b) A request by.a provider shall include copies of all corre-

_ spondence in its possession related to the fee dispute.

(¢c). The department shall notify the insurer or self-insurer
when arequest to settle the dispute is submitted that the insurer or
self—insurer has 20 days to file an answer or a default judgment
will be ordered. :

(d) . The insurer or self-insurer shall file an answer with the
department, and send a copy to the provider; within 20 days from
the date of the department’s notice of dispute. The answer shall
include:

1. Copies of any prior correspondence relating to the fee dis-
pute which the provider has not already filed.

2. Information from a certified data base on fees charged by
other providers for comparable services or procedures which

clearly deinonstrates that the fee in dispute is beyond the formula

amount for the service or procedure

3. An explanatron of why. the service provrded inthe disputed - 6.1
.. or distributed by other methods at least every.6 months.

case is not more difficult or complicated than in the usual case.

(e) The department shall examine the material submitted by all-

parties and issue its order resolving the dispute within 90 days
“after receiving the material submrtted under par. (d). The depart-
* ment shall send a copy of the order to the provider, the insurer or

“self-insurer and the employes, If the fee dispute involves a claim
~for which an application for hearing is filedunders. 102.17, Stats.,
oran mJury for which the insureror self-msurer disputesthe cause
-of the 1 mjury, the extent of disability, or other issues which could
result in an' application for hearing being filed, the department
. may delay resolution of the fee drSpute unnl a hearing is held or
--an order is issued resolving the dispute between the mjured
employe and the insurer or self—msurer g

to facilitate the exchanoe of mformatron

“lution: of a fee drspute when requested to doso by an rnJured

worker, an'insurer or a self-insurer. The department shall direct

- the:parties to follow the process provided forin subs. (3).and (4),

-except where the department specifically determines that extraor-
dinary circumstances justify some modification to: expedrte or
facilitate a fair resolution of the dispute. .

{6) INTEREST ON LATE PAYMENT. (a) Except as provided in par. .

«(b);.in"addition to any amount paid or-awarded in a fee rhsp"fe
where an insurer or self—insurer fails to respond as required in
- subs.(3) and (4) or as directed under sub. (5), the insurer or self—
-insurer-shall pay simple interest on the payment or‘award to the
provider at an annual rate of 12 percent, to be computed by the
insurer or self-insurer, from the date that-the insurer or self—
- insurer first missed a deadline for response, to the date of actual
.. payment to:the provider.
(b) If the insurer or self-insurer notifies the provider wrthm 30
. days of receiving a completed bill-under sub. (3) (a), that it needs
additional documentauon from the.provider regarding the bill or
treatment, the insurer or self~insurer shall have 30 days from the
date it receives the provider’s response to.this request for addi-
. tional documentation to. comply. with the notice requirement in
.- sub, (3) (a). Examples of additional ‘documentation ‘include
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requests for a narrative description of servrces provided or medi-
cal reports.
'(c) For the purpose of calculating the extent to- which any claim

is overdue, the date of actual payment is the date on which a draft

or other valid instrument which is equivalent to payment is post-
marked in the U.S. mail ina propetly addressed, postpard enve-
lope, or, if not so posted, on the date of delivery.

{7) CERTIFICATION OF DATA BASES. (a) Before the department
may certify a data base under's. 102.16 (2), Stats., and sub. (8), it
shall determine that all of the following apply: C

1. The fees in the data base accurately reflect the- amounts
charged by providers for procedures rather:thanthe amounts paid
to or collected by provrders and do not include any medicare
charges.

2.The mformanon inthe data base is comprled and sorted by

.CPT code, ICD—9-CM code, ADA code, DRG code or other simi-

lar-coding accepted by the department.’

'3.°The information in the data base is compiled and sorted into
economically similar regions within the state, with the fee based
on the location at which the service was provided.

4. The information in'the data base can be presented in‘a way
which clearly indicates the formiula amount for each procedure.

5. The applicant authorizes and assists the department to audit
or investigate the accuracy of any statements made in the applica-
tion for certification by any reasonable method including, if the

-applicant did not collect or compile the dataitself, providing a

means for the department to audit or investigate the process used
by the person who collected or compiled the data.

6. The information in the data base is up—dated and published

(b). Before the department may certify a data base under s.

©102.16 (2), Stats., it shall consider all of the following:

1.~ The coverage of the data base, including the number of
CPT codes, ICD-9-CM codes or DRGs for which there are data;
the number of data entries for each code or DRG; the number of
different providers.contributing to a code or DRG entry;.and the

_extent to which reliable data.exist for injuries. most commonly

associated with worker’s compensation clatms; .

2. The sources.from which the data are collected, rncludrno
the number of different providers, insurers or self-insurers;

3. The age of the data, and the frequency of the updates in the

- data;
-(f) The department may develop-and require the use of forms

4..The method by which the data are comprled 1nc1udmo the
method by which mistakes in charges are identified and corrected
prior to entry and the extent to whrch this occars; and the condi-
tions under which charges reported to the applicant may be
excluded and the extent to which this occurs; -

5. The extent to which the data are representatrve of the entire
geographic area for which certification is sought;

6. -The length of time the apphcant has been in busmess and
dorno busmess in Wisconsin;

- 7. The length of time the data base has beén in existence;

8. Whether the data base has been certrﬁed by any organiza-
tron Or government agency.

* (8) APPLICATION FOR CERTIFICATION; DECERTIFICATION. (2) To

obtain certification from the deépartment, an applrcant shall submit

a complete description of the items covered in sub. (7) o the
department. The department may requrre the submrssron of other
information which it deems relevant.

(b) The applicant shall clearly identify any trade secrets under
s.19.36 (5), Stats. The department shall treat any information
marked as trade secrets as confidential and shall use it solely for
the purpose of certification and shalI take appropnate steps topre-
vent its release. -

(c) Notwithstanding par. (b); the department may create atech-
nical advisory group consisting of individuals with special exper-
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tise from both the public and private sectors to assist the depart-

ment in reviewing and-evaluating an application.

s (d) The.department shall certify-a data base for one year at a
.time.:The department may ‘extend the one-year certification
. period while an apphcatron for renewal is: under review-by the
department. .

(e) Ifthe department determrnes that an applicant has misrep-
resented a material fact in its application or that it no longer meets
the requirements in sub. (7), the department may decertif'y adata
base: after. providing the: applicant with notice of the-basis for
decertification and an opportunity to respond.

(9} APPLICABILITY. This section first applies to health service

-, procedures provrded on July 1, 1992 and shall take effect on July

51992,
Hrstory. Cr Regrster June, 1992 No 438 eff. 7-1-92
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r-pute resolution process. (1) Purrose. The purpose of this

~section is to-establish the procedures and requirements for resolv-

‘ing a dispute unders. 102.16(2m), Stats., between a health service -

pro_vrder and an insurer or self-insurer over the necessity of treat-
.ment rendered by-a provider to an injured worker.- .
(2) DerviTIONS. In this section:’
- (a) “Dispute” means a disagreement between a provider and
" amvinsureror self=insurer over the necessity of treatment rendered
to an injured worker where the insurer or seIf—msurer refuses to
" - pay part-or all of the provider’ s bill.

health care professron as the individual health service provider

whose treatmént is under review, and who provides an opinion on

the necessity of treatment rendered to an injured worker for an

impartial health care services review organization or as a member

.of an independent panel established: by the department.

(c) “Licensed to practice in the same health care profession”
means licensed to practice as a physrcran psycholoorst chiro-
.. practor, podiatrist. or dentist..

‘-(d) “Provider”:includes .a hospital, physrcran psycholoorst
chiropractor, podiatrist, or dentist, or another licensed medical
.. practitioner -who. provides treatment ordered by a physician,
psychologrst chrropractor podiatrist or.dentist whose order of
treatment is subject to review.

. {e) - “Review orvamzatron or “impartial: health care services :

review-organization® means a publrc or private entrty not-owned
or. operated by, or regularly doing medical reviews for, any
_-insurer, self—insurer, or provider, and. which, fora fee, can provide
expert opinions regarding the necessity of treatment provided to
~an injured worker.

(f) “Self-insurer” means an employer who has been granted
an exemption from the duty to insure under s. 102.28 (2), Stats.

(g) “Treatment” means any procedure intended to cure and
relieve an injured worker from the effects of an injury under s.
102.42, Stats.

(3) NOTICE TO THE PROVIDER. (2) An insurer or self-insurer
which refuses to pay for treatment rendered to an injured worker
because it disputes that the treatment is necessary shall, in a case
where liability or the extent of liability is not an issue, give the pro-
vider written notice within 60 days of receiving a bill which docu-
ments the treatment provided to the worker. The notice shall spec-
ify:

1. The name of the patient—employe;

2. The name of the employer on the date of injury;

3. The date of the treatment in dispute;

4. The amount charged for the treatment and the amount in
dispute;

5. The reason that the insurer or self-insurer believes the
treatment was unnecessary, including the organization and cre-
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dentials of any person who provrdes supporting medical docu-
mentarron

~ 6. The provider’s n°ht to initiate an independent review by
the department within 9 months under sub. (6), including a
description of how costs will be assessed under sub.(8);

7. The address to use in directing correspondence to the
insurer or self-insurer regarding the dispute; and

8. That pursuant to s. 102,16 (2m) (b), Stats., once the notice

required by this subsection is received by a provider, the provider
may not collect a fee for the disputed freatment from, or bring an
action for collection of the fee for that disputed treatment against,

_ the employe who received the treatment.

(b) Atthe requestof an insurer or self—insurer, the department
may extend the 60—day period in par. (a) where the insurer or self—

_insurer is unable to obtain the supporting medical documentation
_within the 60—day period, or where the departmenit determines
_ other extraordrnary circumstances jistify an extension.

© Except as provided in par. (b), if an insurer or self—insurer

_provides the notice after the 60-day perrod the provider may

rmmedrately request the department to issue a default order
requiring the insurer or se]f—rnsurer to pay the full amount in dis-

pute.
{(4) NOTICE TO THE INSURER OR SELF—INSURER After receiving

: notice from the insurer or self-insurer under sub. (3) and, except

as provrded insub. (3) (b) and (c), at least 30.days prior to submit-
ting a dispute to the department, the provider shall explain to the

" insurer or self-insurer in writing why.the treatment was necessary

(b) “Expert” means a‘per $on lrcensed to practrce in the same .. to cure and relreve the effects of the injury, including a draonosrs

 of the condition for which. treatment was provided.

(5) RESPONSEBY THE INSURER OR SELF=INSURER. (a) ‘Within 30
days from the date on which the provider sent or delivered notice
under sub. (4), an insurer or self—insurer shall notify the provider

. whether or not it. accepts the provrder s exp]anatron reoardrno

necessity of treatment.
(b) . If. the: insurer .or- self—-msurer accepts the provrder s

:explanation, the provider’s fee must be paid in full, or in an
--amount'mutually agreed to by the ‘provider and insurer or self-
insurer; within the:30~day period specifiedin par. (a). In the case

of late payment, the insurer or self-insurer shall pay simple inter-

_est on the amount mutually agreed: upon at the annual rate of 12

percent; from the day after the 30—day perrod Iapses to the: date of

-actual payment to the provider.

:(6). SUBMITTING DISPUTES TO THE DEPARIMENT. (a) * For the
department to.determine whether-or not treatment was necessary

“under:s. 102.16:(2m), Stats., a provider shall, after'the 30-day

notice period in sub. (4) has elapsed, apply to the department in
writing to resolve the dispute. The provider shall apply to the
department within 9 months from the date it receives notice under
sub. (3) from the insurer or self-insurer refusing to pay the provid-
er’s bill.

(b) The provider’s application to the department shall include
copies of all correspondence related to the dispute.

(c) Atthetime it files the application with the department, the
provider shall send or deliver to the insurer or self—insurer which
is refusing to pay for the treatiment in dispute a copy of all materi-
als submitted to the department.

(d) When an application to resolve a dispute is submitted, the
department shall notify the insurer or self-insurer that it has 20
days to either pay the bill in full for the treatment in dispute or to
file an answer under par. (e) for the department to use in the review
process in sub. (7).

(e} The answer shall include copies of any prior correspon-
dence relating to the dispute which the provider has not already
filed, and any other material which responds to the provider’s
application. The answer shall include the name of the organiza-
tion, and credentials of any individual, whose review of the case
has been relied upon in reaching the decision to deny payment.
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(f) The department may develop and require the use of forms
to facilitate the exchange of information. For information regard-
ing forms contact the worker’s. compensation division, medical
cost dispute unit, 201 East Washington Avenue, P.O. Box 7901,
Madison, Wisconsin 53707.

A7) RevIEW PROCESS. (a)- After the 20-day period in sub. (6)
(d) for the insurer or self~insurer to answer has passed, the depart-
ment shall provide a copy of all materialsin its possessron relating
to a dispute to an impartial health care services review organiza-
tion, or to an expert from a panel of experts establlshed by the
department, to obtain an expert wntten opinion on the necessity

“of treatment in dispute.

(b) In all cases where the dispute involves a Wisconsin pro-
vider, the expert reviewer shall be licensed to practice in Wrscon-
sif.

(c) When necessary to provxde a fair and informed decision,

“the expert may contact the provrder insurer or self-insurer for ..
clarification of issues raised in the written materials: Where the .-

contact is in writing, the expert shall' provide all parties to the dis-
pute with a copy of the request for clarification and a copy of any
responses received. Where ‘the contact is-by’ phone, the expert
shall arrange a conference call giving all parties an opportunity to
participate srmultaneously

(d) Within 90 days of receiving the material from the depart- , _
ment under par. (a), the review organization or panel shall provide

the department with the’ expert’s written opinion regarding the
necessity -of treatment, including a recommendation regarding
"how much of the provider’s bill the insurer or self-insurer should
*'pay, if’any. At'the same time that it provides an opinion to the
department, the review or; ganization or panel on which the expert
serves shall send a'copy- of the opinion to the provider and the
. insurer-or self-insurer-which are parties to-the dispute. .

“(e) ‘“The provider, insurer or self-insurer shall have 30 days
from the date the expert’s opinion is received by the department
under par. (d) to present written evidence to the department that

“the expert’s-opinion is in error. Unless the department receives

:-clear and convincing written evidence that the opinion is inerror,
.the department shall adopt the written opinion of the expert as the
department S determmatlon on the issues covered in the written
opmlon

() If. the necess:ty of treatment dlspute involves a c]alm for

which an application for hearing is filed under s. 102.17, Stats., or
an injury for which the insurer or:self-insurer disputes the cause
-of the injury, the’extent of the-disability, or other issues:which
could result in.an application for hearing being filed, the depart-

- ment may delay resolution of the necessity .of treatment dispute -*
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until a hearing is held or an order is issued resolving the dispute
between the injured employe and the insurer or self—insurer.
(8) PaYMENT OF COSTS (a) The department shall charge the

- insurer or self-insurer the full cost of obtaining the written opin-

ion of the expert for the first dispute involving the necessity of
treatment rendered by an individual provider, unless the depart-

.ment determines the provider’s position in the dispute is fnvolous
‘or based on fraudulent representations.

(b) .In a subsequent dispute involving the same provrder the
department shall charge the full cost of obtaining the expert s
opinion to the losing party.

(c) Any time prior to the department s order determining the
necessity of treatment, the department shall dismiss. the apphca-
tion if the provider and insurer or self~insurer mutually agree on
the necessity of treatment-and.the payment of any costs incurred
by the department related to obtaining the expert opinion.

- (9) DEPARTMENT INITIATIVE " In addition to the provider’s right
to.submit a dispute to the department under sub. (6); the depart-

. ment may initiate resolution of a dispute on necessity of treatment

when requested to do so by an injured worker, an insurer or a self—
insurer. The department shall notify the insurer or self<insurer of
its intention to initiate the dispute resolution process and shall
direct them to provide information necessary to resolve the dis-
pute. The department shall allow up to 60 days for the parties to
respond, but may extend the response penod at the request of
either party..

'(10) EXPERT PANELS The depanment may estabhsh one or

‘more panels of experts in one or more treating, drscrplmes and

may set the terms and conditions for membershlp onany panel. In
making appointments to a panel the department shall consider:

{a) An mdrvrdual S training and experience; mcludm°
1. The number of years of practice in a particular discipline;

2. The extent to which the individual currently derives his or
her.income from an active practice in a particular discipline; and,

‘3. Certification by boards or.other organizations;

(b) The recommendation of organizations that regulate or pro-
mote professional standards in the drscrplme for wh1ch the panel

1is being created; and;

(¢) "Any other factors that-the department may determme are

" relévant to an individual’s'ability to serve farrly and 1mpart|ally as

a member of an expert panel.
{11) - AppLicaBILITY. ' This section first apphe‘s to health ser-

- vices provided on January 1, 1992, and shall take effect on July
-1, 1992: -
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