File inserted into Admin. Code 5-1-2002. May not be current beginning 1 month after insert date. For current adm. code see:

http://docs.legis.wisconsin.gov/code/admin_code
53 DEPARTMENT OF NATURAL RESOURCES NR 209.05

Chapter NR 209
THERMAL EFFLUENT LIMIT ATION MODIFICATION PROCEDURES

NR 209.01 Purpose. NR 209.06 Hearing procedures.

NR 209.02  Definitions. NR 209.07  Plan of study and demonstration.

NR 209.03  Petition for alternative #fient limitations. NR 209.08 Determination of alternative ffent limitations.
NR 209.04 Identification of representative, important species. NR 209.09 Deferred determination.

NR 209.05 Public notice.

Note: Corrections made under s. 13.93 (2m) (b) 7., Stats,, Register, March,  of intent to issue or so modify such permit. Such petition shall
1997, No. 495. includea description of the alternativefleent limitations desired
by the petitioner Such petition maylso be accompanied by a

NR 209.01 Purpose. The purpose of this chapter is torgquestfor the department to propose a list of representative
establishprocedures implementing s. 283.15 @ats., for the jmportantspecies.

impositionof alternative dfuent limitations for the thermalom ; )
ponentsof a point source dischge to surface waters of the state (2) Such owner or operator shall submit to the department:

which areless restrictive than limitations and standards adopted (2) Within 60 days after the petition required b){ sub. (1), or
pursuanto ss. 283.13 and 283.19, Stats. within 60 days after beingotified of the departmerst’selection

History: Cr. RegisterJune, 1976, No. 246 fe7—1-76. of representative, important species in accordance with s. NR
209.04(2), or withinsuch longer time as the department may
NR 209.02 Definitions. The following definitions are SPecify,such data and other informationtes or she wishes to
applicableto terms used in this chaptBrefinitions of other terms haveconsidered in support of the petition for alternativtzieft
andmeanings of abbreviations are set forth in ch. NR 205,  limitations, or - o
(1) “Alternative effluent limitations” means #éfient limita- (b) Within 30 days after such petition, or within 30 days after
tions, standards of performance, or a thermal mixiage for the Peingadvised of the departmesftentification of representative,
control of the thermal component of a disaawhich are less Important species in accordance with s. NR 209.04 (2), whichever
restrictivethan limitations and standards adoppetisuant to ss. S later and after consultation with the departmentyritten plan
283.13 and 283.19, Stats. of study and demonstration in accordance with s. NR 209.07.
(2) “Petitioner” means the owner or operator of any point (3) A petitioner who desires to hatiee determination with

sourcewho desires the department to impose alternatigeat ~ '€SPecto alternative dluent limitationsdeferred in accordance
limitations. P P with the provisions of s. NR 209.09 shall so specify at the time the

(3) “Balanced,indigenous community” or “balanceiddige plan of StUdY 1 Sme'tted'_ )
nouspopulation’means a biotic community typically character_ (4) A petitionerwho desires to attempt a demonstration show
ized by diversity thecapacity to sustain itself through cyclic sealnd the absence of prior appreciablarm in accordance with s.

sonal changes, presence of necessary food chain species, MR?09:08 (1), and to limit the contents of bisher demonstra
non-dominatiorof pollution tolerant specieSuch a community tON on the basis that the discgaras and will have a low impact

may include historically non-native species introduced in-corfn the segment of the water body receiving the digehahall not
nection with a program of wildlife management and Speciegndertakesuch demonstration without the prior written approval
whosepresence or abundance results from substantial, irreve?§he department.

ible environmental modifications. Normalljiowevey such a  History: Cr. RegisterJune, 1976, No. 246,fef-1-76.

communitywill not include species whose presence or abundanc
is attributable to the introduction gbllutants that will be elimi
natedby compliance by all sources withflaént limitations and
standardseffective by July 1, 1983, including modifications
thereofin accordance with the provisions of this chapter

®\NR 209.04 Identification of representative, impor -

tant species. (1) When a petitioner proposes to include a dem

onstrationin accordance with s. NR 209.08 (2) he or she shall so

notify the department at the time the petition is filed and may at

; - , S . the same time submit data and information to assist the depart

q t(4) hRe'Ie\llante\_{ldt_encg tmeans new or hlst%qitt))loglczl mentin selecting appropriate representative, important species.
ata,physical monitoring data, and engineening 1bn mo (2) The department shall withis0 days of receiving such

els. ; o . . ._petitionadvise the petitioner of the species selected, which shall
(5) “Representativeimportant species” means species Wh'cﬁmludeany species included in applicable state water oustity

are representative, in terms of their biological needs, of & bglardsand such other species as the department deems appropriate.

anced,indigenous community of shellfish, fisand wildlife in e gepartment shall promptly notify the regional administrator

andon the bpdy of water receiving a thermgl disgbar of the U.S. environmental protection agentlye secretary of
~ (6) "Spatial” means area, volume, configuration, dada  commerceand the secretary of the intefior their designees that
tion. representativeimportant species will be identified and that any

(7) “Water quality standards” means applicable water qualitiimely comments relative thereto will be considered by the depart
standardset forth in chs. NR 102-104, or any federally promumentin its identification of such species.
gatedwater quality standards applicalitesurface waters of the  (3) If available information is insfifient to enable the

state. departmento select representative, important speciesptte
History: Cr. RegisterJune, 1976, No. 246,fe7-1-76. tionershallat the request of the department conduct such studies
andfurnish such evidence as may be necessary to select appropri
NR 209.03 Petition for alternative effluent limita - atespecies and shall have the burden of proving that the species

tions. (1) The owner or operator @iy point source who desiresare appropriate and that the disofpeuwill assure th@rotection

the department to impose alternativelugnt limitations shall andpropagation of such species.

petitionthe department for aadjudicatory hearing upon filing an  History: Cr. RegisterJune, 1976, No. 246,fe7-1-76.

applicationfor a WPDES permit or requesting a modification of

anexisting permit to allow for a facility expansion, or no later than NR 209.05 Public notice. (1) If a petitionhas been filed

60 days following issuance by tliepartment of a public notice in accordance with s. NR 209.03 (1) and the petitioner has sub
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mitted dataand information in accordance with s. NR 209.03 (2) NR 209.08 Determination of alternative effluent lim -
(a), the public notice of the proposed issuance of the permit shi@tions. (1) ABSENCEOF APPRECIABLEPRIORHARM. (a) Alter
include: native effluent limitations maybe established by the department

(a) A statement that the thermal component of the digeharin the case of point source which has commenced disgbgrior
is subject to dfuent limitations together with a brief quantitativeto the filing of a petition for such limitations e petitioner has
descriptionof the thermal dluent limitations required pursuant demonstratethat no appreciable harm has resuftech the ther
to ss. 283.13 and 283.19, Stats., mal component of the disclge, taking into account the interac
(b) A statement that such a petition for alternativieieit lim- tion of such component with other pollutants and the additive
itationshas been filed and that less stringefitieft limitations ~ €fféctof other thermal dischges, to a balanced, indigenous eom
may be imposed on the thermal componehtthe dischage munity of shellfish, fish, and wildlife in and on the body of water

togethemith a brief quantitative description of the proposed-altefeceivingthe dischage, orthat despite the occurrence of such pre
nativeeffluent limitations included in the petition, vious harm the desired alternativeleént limitations, or appro

(c) A statement that the petitioner has submitted eVidencepriatemodh‘ications thereof, wilssure the protection and prepa

A o o ionof h mmuni
supportof a request for alternativeflefent limitations and that the th onorsuc a.cg unity .
departments considering imposition of such alternativéent (b) In determining whether appreciable harm has occurred the

limitations, departmenshall consider:

(d) A statement that all datubmitted by the petitioneand o 1. Evid%nce as to the period of time over which the digehar
asummary thereof, are available at thficefof the department for asoccurr_e ’ ) . .
public inspection during dite hours, and 2. Evidence demonstrating compliance ramcompliance
(€) A statement that any interested persay comment upon duringthe period of prior dischge with water quality standards
the petitionefs proposed alternativeflefent limitations by partic de5|gnedo.protect f',Sh and gquatlg life, and. . .
ipatingin the hearing. 3. Additional evidence, including any biological, engireer
3ing, or other data demonstrating that such water quality standards

(1) and the petitioner has filed a written plan of study and demdi] g rgoﬁi;tg?geg‘;;?@g dn?ﬁgisse"’:%utg C%s;%ﬁnti?e protection and
strationin accordance with s. NR 209.03 (2) (b), the public noticd °Pagd ' 9 Y

of the proposed issuance of a permit shall include, in addition to(2) PROTECTION OF REPRESENTATIVE, IMPORTANT SPECIES. (@)
the information required by sub. (1) (a) and (b): Alternativeeffluent limitations may be established by the depart

o : nt for a source, whether oot the disch@e commenced prior
of é?adA statement that the petitioner has submitted such a p%ﬁhe filing of a petition for such limitations, if the petitiortsm
¥ . onstrateghat the dischae will assure the protection and prepa
(b) A summary of the petitioner proposed plan of study andgaion of representative, important species, selected in accord

(2) If a petition has been filed accordance with s. NR 209.0

demonstration, _ _ _ ancewith s. NR209.04 (2), whose protection and propagation, if
(c) A statement that such plan is available at tfieeobf the  assuredwill assurethe protection and propagation of a balanced,
department for public inspection durindioé hours, and indigenouscommunity of shellfish, fish, and aquatic lifeand on

(d) A statement that any interested person may commentthe body of receiving water
writing upon the petitionés proposed plan of study and may (b) Notwithstanding pa(a), the department shall not establish
requesta public informational hearing to consider such plan. alternativeeffluent limitations if it determines based on evidence
History: Cr. RegisterJune, 1976, No. 246,fe7-1-76. introducedat the hearing that;

. . 1. Thespecies studies are not representative, in terms-of bio
 NR209.06 Hearing procedures. (1) Hearings to con |ggical needs, o balanced, indigenous community in the receiv
sider alternative dfuent limitations shalbe adjudicatory hear ; water
ingsin accordance with the provisions of s. 283.63, Stats., and &9 2. The temperature requirements employed in calculttiing

NR 203, roposedalternative dfuent limitations are not adequate

(2) Hearingsto consider a proposed plan of study shall be puﬁssurahe rotection angropagation of those species in and on
lic informational hearings held in accordance with ch. NR 2 3thereceivirﬁ)g wateror dropag P

History: Cr. RegisterJune, 1976, No. 246,fef-1-76:corrections made under

s.13.93 2m) (b) 7., Stats. 3. The temporal or spatial distributiontbie proposed mixing
zoneis excessively lge or otherwise inconsistent with the pur
NR 209.07 Plan of study and demonstration. posesof s. 283.15 (4), Stats.
(1) Any written plan of study andemonstration submitted in  (3) In determining in accordanaeith sub. (2) whether the
accordancevith s. NR 209.03(2)(b) shall: protectionand propagation of the representative, imporsaet
(a) Describe the alternativefiefent limitations proposed by cieswill be assured, the department may consider evidence dem
the petitioner onstratingthat the dischge will comply with applicable tempera

fprerequirements for growth, reproduction, and surviveaduath
Speciesas specified in any applicable water quality criteria or in
O . . . . waterquality information published by BRor additional infor
() Include a description of the data and information witieh ationsupplied by the petitioner or required by the department.
petitionerproposes to submit, and . ~ Compliancewith such temperature requirements shall be deter
(d) Include a schedule for the completion and submission @finedoutside a proposed mixing zone whose temporal and spa
suchdemonstration. tial distribution will assure the protection and propagation of a
(2) The petitioner may consult with the department as to tHelancedjndigenous community of shellfish, fish, and wildlife in
natureand content of the plan of study and nsagk the recom andon the receiving water body
mendationof the department with respect to such plan. Failure toHistory: Cr. RegisterJune, 1976, No. 246,fe7-1-76.
adoptany recommendation shall not preclude the use of such plan
nor prejudice anydeterminations based on the results of comple NR 209.09 Deferred determination. (1) The depart
tion of such plan, nor shall the existence of such plan in any wagntmay defer determination with respect to alternatifleeit
suspendor negate the requirements of s. 283.13, 283.15 (4) lgnitationsin any case in which it determines, after reviewing
283.19,Stats. evidencewhich the petitioner plans to present or the petitisner
History: Cr. RegisterJune, 1976, No. 246 fe7-1-76. plan of study that suficient information on which to base a

(b) Identify the type of demonstration contemplated in aecor
ancewith s. NR 209.08,
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knowledgeablaletermination is not likely to be available withinoped.
a reasonable period of time. (3) Any hearing scheduled in accordandth sub. (2) shall be

(2) When the department defers such determination withiven public notice in accordance with s. NR 209.04 (1) or (2) as
respecto a particular dischge itmay issue a permit for a termappropriate and be held §ofently in advance of any final com
up to 5 years which requires that disoparto achieve thermal pliancedate in a permit to allow the permittee to take measures
effluentlimitations no later than the date specified in applicableecessaryo comply in the event the request for alternatifie-ef
effluent limitations and standards required by ss. 283.13 aedtlimitations is denied.
283.19,Stats., but &brds the permittee an opportunity to request History: Cr. RegisterJune, 1976, No. 246,fe7-1-76.
thedeferred hearing when the necessary evidence has been devel
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