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Subchapter | — Purpose, Authority and Application

Comm 47.01 Purpose. (1) PECH Funp. The purpose
of this chapter is to provide information on the Petroldétmai-

(c) The consideration of the costs and benefits of remediation

@hernatives;

(d) The use of environmental factors to determine the eligible
rangeof responses on a site;

(e) The use of site bundling and competitive bidding to reduce
costs;

(f) The registration for participation in the PECprogram,
only those consultants amdnsulting firms which meet specific

ronmentalCleanup Fund program, also referred to as the Petaualifying criteria and standards of conduct; and

leum Storage Environmental Remedial Actidtund and the

(g) The publication of cosguidelines for cost—é&fctive

PetroleumStorage Remediation Fund; outline the processes amghnediations.

proceduredor filing a claim for an eligible remediation and spec

ify the process of determining award amounts.

(5) MOST COST-EFFECTIVEREMEDIATION ALTERNATIVE. The
PECFAfund shall ensure that awards are made for only the most

(2) StatuTOoRY AUTHORITY. This chapter is adopted pursuantost-effective remediationalternative. The department may
to ss. 101.143 and 101.144, Stats., as created by 188A%399 allow a higher cost alternative provided:

andsubsequent acts through 199%WAct 27.

(a) The responsiblparty assures personal payment of the dif

(3) INTENTOF PECRA. (a) The PECK fund does not relieve ferencein cost between the lowest cost remediation and the higher
a responsible party from liabilityTheindividual or oganization costalternative desired; or
responsible for a contaminated property shall carry out the-reme (b) The department determindisat the objectives of the
diation of that property PECH's role is to provide monetary PECFAprogram would be furthered by the use of a specificyfeme
awards to responsible partia$io have completed and paid fordial technology

PECFA-approvedemediation activitieand services. The avail
ability or unavailability of PECA funding shall not be the deter
mining factor as to whether a remediation shall be completed.
(b) The responsible party shak the primary point for the con
trol of costs within th&ECI program. The focus of the program

History: Cr. RegisterFebruary1994,No. 458, efft 3-1-94; am. (2), (3) (a), (4)
(c) and (5), renum. (4) (d) and (e) to be (4) (f) and (g)4r(d) and (e), Register
December]1998, No. 516, éf1-1-99.

Comm 47.015 Definitions. In this chapter:
(1) “Active treatment” means a remedial activity thahat

will be to maintain the responsible party as the central contyglturalattenuation or monitoring but éonducted in situ. Active

point throughout the claim process.

treatmentincludes use of biological or chemical agents to-aug

~(4) ConTroOLOFcOsTS. The framework for theontrol of costs mentremediation of contamination.
within the PECR program shall be based upon the responsible (2) “Agent” means a person orgamization designated by an
party minimizing costs in all phases of the remediation. The piwner,operator or person owning a home oil tank systeacto
mary structural factorsor the control of costs include the follew on behalfof the owner or operator or person owning the home oil

ing:

tank system in conducting the remedial activities.

(a) Theselection of a consulting firm through a comparison of (3) “Annual aggregate” means the total amount of awards that
atleast 3 proposals. Once selectedfith@may only provide pro  anowner or operator may obtain during a program year under this

fessional consulting services on the remediation;
(b) The requirement to purchase or contractcdmmmodity

servicesghrough the use of competitive bids;

chapter.
(4) “Award” means the reimbursement provided to an owner
or operator or person owning a home heating oil tank system for
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eligible costs incurred because of a petroleum product digehaptherfuels such as kerosene when used as substitutes for one of these fuel oils used
; heating purposes. Heating miltypically used in the operation of heating eguip

from a“petrqleum pr?duct storage s_ystem or home oil tank systéﬁgm’boners o fumaces.

(5) “Bodily injury” hasthe meaning under s. 101.143 (1) (ad), (20) “Home heating oil tank systems” has the meaning set
Stats., howevethis term shall not includiiose liabilities which, ¢5ih i 0 3 S

: : ) . - orthin s. 101.143 (1) (cm), Stats.

consistentwith standard insurance industpyactices, such as noe section 101.143 (1) (cm), Stats., defiagzome heating oil tank system as
specifiedin s. Ins 6.35, are excluded from coverage in liabilitygn undeground home heating oil tank used for consumptive use on the premises
insurancepolicies for bodily injury togethemwith any on-site integral piping or dispensing system.

(6) “Claimant” means any party who is eligible to submit a (21) “Immediate family members” means parents, steppar

claim for an award under this chaptetnder this chaptethe €nts,grandparents, children, stepchildren, grandchildren, broth
claimantmay also be the responsible party ers(and theirspouses), sisters (and their spouses), aunts, uncles,

(7) “Closedremedial action” means that the department or #3@NS~in~avor daughters-in-law of the claimant or the claim
DNR has determined, based on information availabtae time, 2NtSSpPouse. _
that no further actions necessary A closed remedial action (22) “Independent'meansentirely and completely free from
includesthe approval of remediation by natural attenuation as?8y common control, guidance, ability to influence, significant
final site remedy A determination that no further action isflnanuallnteres_t or mutuabenefit. Slgnlf_lcant flnan_C|aI interest
requiredmight include one or more deedue restrictions placed meansownership of more than 5% of a firm or business entity by
on a property or other requirements, which are conditions foihe consulting firm, consultant or the consultarfeimily.
approval. (23) "Interim action” means a response action taken te con
(8) “Consultant’means a person who performs or providelgin, stabilize or recover a disclyer of ahazardous substance, in
professionalinvestigation, interpretationgesign or technical orderto minimize any threats tpublic health or safetywhile
projectmanagement services including, but hotited to, con  otherresponse actions are being taken or planned for the site or
ducting site investigations, preparing remedial action plans afigility.
alternativesand interpretation of data for passive or active bio— (24) “Investigationawards” meanawards that are made for
remediationsystems. An owner or operator may preparelb@  investigativeactivities when no dischgeis found, if the owner
umentsand complete other requiremenfshe bid process with operatoror person owning a home heating oil tank system has
out being designated as a consultant. written direction from the department to conduct an investigation
(9) “Consulting firm” means a corporation, partnership, solgnders. Comm 47.025 (5).
proprietoror independent contractor who performs or provides (25) “Loan secured” means the point at which a financial
professionakngineering or hydrogeology services including organizatiorand customer have completed all documents associ
not limited to conducting site investigations, preparing remediatedwith a commitment of funds and an agreement to repay the
actionplans and alternatives, designing and supervisinogt@  funding. The term applies to original loans and to the creation of
lation of remedial systems and plans for passive bio—remediatigfiditionalfunding.

with long—term monitoring. _ o (26) “Natural attenuation” means the reduction in the-con
(10) “Costsincurred” meansosts integral to the remediationcentrationand mass of a substance and its breakdown praducts

of a site which have been paid by a responsible p&osts are groundwateor soils, or both, due to naturally occurring physical,
consideredncurred when funds are disbursed to the credi®ar  chemicalor biological processes.

invoiceshave been paid and verificatioq is available. (27) “Occurrence’has the meaning set forth in s. 101.143 (1)
(11) “Department’means the W¥consin department €bm (cs), Stats.

merce. . . . . . Note:  Section 101.1481) (cs), Stats., defines occurrence as a contiguous con
(12) “Dischamge” meansspilling, leaking, pumping, pouring, taminatedarea resulting from one or more petroleum product digelsar

emitting, or emptying, but does not include dumping. (28) “Operator”has the meaning set forth in s. 101.143 (1) (d),
(13) “DNR” means the \gconsin department of natural Stats.
resources. Note: Section 101.143 (1) (d), Stats., defines operator as:

“ fo— . . (d) 1. A person who operates a petroleum product storage system, regardless of
(14) Emergencyactlon means an immediate response t\Qhether‘(he system remains in operation and regardless of whether the person oper
protectpublic health or safety ates or permits the use of the system at the time the environmental pollution occurs;
Note: An emegency action would normally be expected to be directly related wr
asudden event or discovergimpleremoval of contaminated soils, recovery of free 2. A subsidiary or parent corporation of the person specified under subd. 1.

product,or relief from financial hardship are not considered gemcy actions. (29) “Outstandingunreimbursed loan amount” means funds

(15) “Entity” means any of the following: thathave been disbursed by the financimanization for actual

(@) A person owning a home oil tank system. costsincurred by the borrowts service providers and asgrned

(b) A business required to maintain a wotkezompensation interestchages, less any amounts reimbursed by the PET&
insurancepolicy under ch. DWD 80. gram.

(c) An owneror operator who is completely independent of (30) “Owner” is an entity under the PE&Pprogram or drust
any other business or corporation with coverage under the REC&nd in addition has the meaning set forth in s. 101.143 (1) (e),
program. Stats.

(16) “Financial hardship claimant” means a claimant thas Note: Section 101.143 (1) (e), Stats., defines owner as any of the following:

L . . (e) 1. A person who owns, or has possession or control of, a petroleum product
employedno more than.4nd|V|d.uaIs, who are, not Imr,ﬂed'atestoragsystem or who receives direct or indirect consideration from the operation of
family members, at any time during the year prior to claim submifsystem regardless of whether the system remains in opeasiibregardless of
tal and is able to document this through payroll or tax recordswhetherthe person owns or receivesnsideration at the time the disaj@occurs;

(17) “Fund” means the petroleum environmental cleanupz' A subsidiary or parent corporation of the person specified under subd. 1.
fund administered by the department. (31) “Passivebio-remediation”has the same meaning as

(18) “Grossly negligent” meanthe conscious or reckless-dis natural:attenuat,l,on ) .
regardfor the negative consequences of srztions or inaction. . (32) “PECFA” means the petroleum environmental cleanup

(19) “Heatingoil” has the meaning set forth in s. Comm 10_0£und, as“establis"hed ins. 101'1_43’ Stats. .
(43). (33) “Person” has the meaning set forth in s. Comf01

Note: Section Comm 10.01 (43) defines heating oil as petrotaatis No. 1, No. (66).
2, No. 4-light, No. 4-heavyNo. 5-light, No. 5-heavynd No. 6 technical gradé Note: Section Comm 10.0(66) defines person as an individual, trust, firm, joint
fuel oil; other residual fuedils, including Navy Special Fuel Oil and Bunker C; andstock companyfederal agengycorporation, state, municipalityommission, politi
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cal subdivision of the state, or any interstate bd®Berson” also includes a consor  Note: Section Comm 10.01 (90) defines tank as a stationary deegignedo

tium, a joint venture, a commercial entignd the United States government. containan accumulation of regulated substances @mstructed of non-earthen
(34) “Petroleum product” has the meaning set forth in s material,such as concrete, steel or fiplass, that provides structural support.
101.143(1) (f), Stats. (48) “Third—partyclaim” means a claim against a claimant for

Note: Section101.143 (1) (f), Stats., defines a petroleum product as gasolire, gQ@rsonalmJury or property damage associated with a disghar
oline-alcohofuel blends, kerosene, fuel oil, burner oil, diegel oil or used motor from an undeground petroleum product storage tank system

oil. . underthis chapter
(35) “Petroleumproduct storage system” has the meaning set (49) “Undergroundpetroleum product storage tasgkstem”
forthin s. 101.143 (1) (fg), Stats. hasthe meaning set forth in s. 101.143 (1) (i), Stats.

Note: Section 101.143 (1) (fg), Stats., defines a petroleum product storage systeMote: Section 101.143 (1) (i), Stats., defines ugdsund petroleum product stor
asa storage tank that is located ins@énsin and is used to store petroleum productggetank system aan undeground storage tank used for storing petroleum products

togetherwith any on-site integral piping or dispensing system. The term does ngethemwith any on-site integral piping or dispensing system with at least 10% of
includepipeline facilities; tanks of1D gallons or less capacity; residential tanks ofts total volume buried in the ground.

1,100gallons or less capacity storing petroleum products that are not for fasale; « " - .

tanksof 1,100 gallons oless capacity storing petroleum products that are not for (50) Upgrade meanshe ad,dltlon or retroflt Qf a pe;roleum
resale except as provided in sub. (4) (ei) ; tanks used for storing heating eirfor  Productstorage tank system with cathogimtection, lining or
sumptiveuse on the premises where stored, except for heating oil tanks bwnedspill and overfill controls.

schooldistricts and heating oil tanks owned by technical college districts and except « 1y . . .
asprovided insub. (4) (ei) ; or tanks owned byistonsin or the federal government. (51) “Used motor oil” means oil from internal combustion

(36) “Pollution impairment” means bodily injury or Iorc)Ioertyengines;:ollected and stored in accordance with s. Comm 10.335.

damagearisingfrom the actual, alleged or threatened disgbar _ (52) “Willful neglect” means the intentional failure to comply
dispersaLseepage’ migration, re|ease’ or escapepﬁtleum with the laws or rules of the state concerning the Storage of petrO

product. leum products and may include, but is not limited to, fditure
(37) “Prime rate” means the most recent rate published in tII\%' . .

Wall Street Journaunder Money Rates — Prime Rate. (a) Conduct leak detection procedures;
Note: The prime rate is the basate on corporate loans posted by at least 75% (1) Take out of service &@nk system that by reason of opera

of the natiors 30 lagest banks. tional characteristics dieak detection is suspected of causing a
(38) “Programyear” has the meaning set forth in s. 101.148ischargeto the environment;

(1) (9), Stats. (c) Immediately shuown and repair a leaking tank system:;

Note: Section 101.1481) (g), Stats., defines program year as the period begin i : .
ning on August 1 and ending on the following July 31. (d) Conduct a requ"ed prOdUCt inventory;

(39) “Progresspayment” means an award made prior to the (€) Comply with tank system use permit requirements;
full completion of a remediaticand may include payments after (f) Comply with plan reviewinstallation or inspection require
completionof an emagency action, site investigation, remediamentsunder ch. Comm  10;
tion, maintenance or operation, or other points as defindusn (g) Register or actions to de-registenemeground or above

chapter. groundtank system in order to avoid regulation under ch. Comm
(40) “Property damage” has themeaning set forth in s. 10;0r
101.143(1) (gm), Stats. (h) Maintain corrosiorprotection on a systesitank or lines.

History: Cr. RegisterFebruary1994, No. 458, &f3-1-94;. and recrRegister

Note:  Section101.143 (1) (gm), Stats., defines property damage as no“”duﬂecemberlg% NO. 516, f1-1-99

ing those liabilities which are exclusions in liability insurance policies for property
damagepther than liability for remediaiction associated with petroleum product
dischargedrom petroleum product storage systems. The statute also excludes lossComm 47.02 Coverage. (1) PETROLEUMPRODUCTSTOR

of fair market value. ) AGE TANK SYSTEMS. Owners or operators of a petroleum product
(41) "Remedialaction plan” means a document that reportsstoragesystems are eligible for reimbursement from the foneel
remedialaction alternative and provides the basis for its recomnided claims are for undground or aboveground petroleum stor
mendation along with projected costs and other required detailgesystems that are one or more of the following:
(42) “Responsibleparty” means either the owneperator (a) Commercial tank systemsdgr than 10 gallonscapacity

personowning a home oilank system or claimant who is firan  (b) Heating oil tank systems where the petroleum product is

cially responsible for all costs of remediation of a disghaf sold.

petroleumproduct._ S o (c) Farm or residential tank systemglarthan 1,100 gallons
(43) “Site bundling” means providing investigation or remecapacityand not storing heating oil for consumptive usethen

dial action services, or both, for multiple occurrences while utilipremises.

ing one consultingirm or common commodity services andpro () Tank systems storing gasoline, diesel fuel or other vehicle

viders, or bOth- _ _ ~ fuel, other than residential tanks bfL00 gallons or less capacity
(44) “Service provider” has the meaning set forth in s. (e) Farm vehicle fuel systems of 1,100 gallons or less capacity
101.143(1) (gs), Stats. which meet the requirements in s. 101.143 (4) (ei) 1m. a., Stats.,

Note: Section 101.143 (1) (gs) defines service provider as a consultant, testi@;gardingfarm size and farm income, and is used to store products
laboratorymonitoring well installersoil boring contractoother contractelender not for resale

or any other person who providepirduct or service for which a claim for reim

bursemenhas been or will be filednder this section (ch. Comm 47), or a subcontrac ~ (f) Heating oil tank systems ownbyg public school or techni

torof suchaperson. ) o cal college districts, supplying heating fait consumptive use on
(45) “Site investigation” meanthe investigation of a petro the premises.

leum product dischaye to provide the information necessary to (g Tanksystems located on trust lands of an American Indian

define the nature, degree and extent of a contamination andhe or band if the owner or operatsrtanksystem would be

(46) “Subsidiaryor parent corporation” has the meaning setomplieswith this chapter and ch. Comm 10 and obtains all-appli
forthiin s. 101.143 (1) (h), Stats. cableagency approvals.

Note: Section 101.143 (1) (h) defines subsidiary or parent company asabusinesiz) HEATING OIL TANK SYSTEMS. A person owning a home
entity, including a subsidiaryparent corporation or other businessangementhat .

haselements of common ownership or control or that uses a long-term contracmglatmgo{l tank SYSte_m I_S eligible fO_I’ re'mbursement from _the
arrangemenvith a persorto avoid direct responsibility for conditions at a petroleurfund provided the claim is for a heating oil tank system that is an

productstorage system site. undergrounchome heatin@il tank system and the person com
(47) "“Tank” has the meaning set forth in s. Comm 10.01 (9Q)lies with this chapter and ch. Comm 10.
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(3) Excrusions. The fund does not cover a claim for any onnualaverage throughput of more than 10,000 gallons ofpetro
thefollowing: leum per month, $1,000,000; and

(@) A pipeline facility 2. For an owner or operator other than an owner or operator
(b) A commercial tank system 01Q gallonsor less capacity under subd. 1., $500,000.
(c) A residential motor fuel tank system of 1,100 gallons or less (¢) Annual aggregates-he department magot issue awards

capacity. underthis subsection to an owner operator for eligible costs
(d) Any tank system that is federal or state owned. incurredin one program year that total more than the following:
(e) Any tank system of1I0 gallons or less capacity which is 1. For an owner or operator of 100 or fewsdeground

not used for the storage of home heating oil. petroleumproduct storage tank systems in the stateist@visin
() A nonresidential heating or boiler tank system where tf§ifinga program yea$1,000,000; and

productis used on the premises where it is stored. 2. For an owner or operator of more than 100 uyaemnd

(9) An undeground petroleum product storage tank system getroleumproduct storage tank systems in the stateistusin,
home oil tank system that meets the performance standardsaileast at one point during a program y&&,000,000.
40 CFR 280.20 os. Comm 10.51, was installed afidecember (3) OTHER PETROLEUM PRODUCT STORAGE SYSTEMS. (a)

22,1988, and from which a release was confirmed after Decemigfardsfor certainowners or operators1. The department shall
31,1995. issue an award under this subsectimra claim for eligible costs

(h) An undeground petroleum product storage tank system @ncurred by the owner or operator of a petroleum product storage
home oiltank system that meets the upgrading requireme_nts indtemthat is not an undground petroleum product storaigek
CFR280.21 (b) to (d) or s. Comm 10.52 (2) to (4) and a digeharsystemor for eligible costsncurred on or after July 1, 1998, by
is confirmed after December 31, 1995, and the digeh& COR  the owner or operator of an undeoundpetroleum product stor
firmed, or remedial activities begur!, after the day on which thﬁgetank system where no investigation or eyeecy actions took
systemfirst met the upgrading requirements. placebefore July 1, 1998.

(i) A new aboveground petroleum product storage tank system

) 2. The departmerghall issue an award for a claim under this
thatmeets the performance standgsdsmulgated in rules by the b ISsu W 'm u '

- : ; ~ subsection without regard to fault in an amount equal to the
gﬁg?rggecnglnr}itrii%d a?tféirﬁepggrﬁgéggl,z%%(ifrom which a‘d'samountof the eligible costs, as specified in s. Comm 47.35, that
9 ! ' exceedsa deductible amount for eligible costs incurred before

() An aboveground petroleum product storage tank systejy 1 1993, om deductible amount of $10,000 for eligible costs
thatmeets the upgrade requirements promulgated by the depgity,redon or after July 1, 1993. An award issued under this sub
mentand a dischgeis confirmed after December 22, 2001, an ection may not exceed $195,000 for eligible costsurred

gh:ydgsﬁhﬁﬁﬁ:;]s fﬁgfggfgéﬁmeg/i?éﬁ af(i:rtls\;ltlrflsetb?tggnﬁp?(‘;tgdtiqg?fore July 1, 1993, or $190,000 for eligible costs incurred on or
requirementsn rules promulgated by the department. erduly 1, 1993, for each occurrence.

(k) Any other tank system not included under sub. (1). (b) Annual aggregateghedepartment may not issagvards
History: Cr. RegisterFebruary1994, No. 458, &3-1-94 r. and recrRegister underthis subsection to an owner operator for eligible costs

December1998, No. 516, & 1-1-99;correction in (1) (¢) made under s. 13.93  incurredin one program year that total more than $195f000
(@2m) (b) 7., Stats. eligible costs incurred before July 1, 1993, or $190,000, for-eligi
ble costs incurred on or after July 1, 1993.

Comm 47.025 Awards. (1) GENERAL. (3) If the depast (4) HoME HEATING OIL TANKS. (@) The department shall issue

ment determines that the claimanteets all of the eligibility d f laim filed for eligibl ts i d ft
requirementsof this chapter the department shall determine & &ward for a claim filed for eligible CoSIS Incurred on or arter

deductibleamount and issuen award to reimburse the claiman*Ugustl, 1987, by a person who owns a home oil tank system.

for eligible costs incurred in a remediation. (b) The department shall issue the award under this subsection
(b) The department mayot issue an award before all eIigibIeW'thOUt regard to fault for each home_o!l tank system in an amount

costshave been incurred unless the department determines tRgitialto 75% of the amount of the eligible costs.

the delay in issuing the award would cause a financial hardship(c) An award issued under this subsection may not exceed

to the owneroperator or the person owning a home oil tagk  $7,500.

tem. The department may issue progress payments whén suf (5 |\yesticarions. (a) Thedepartment shall issue an award

cientevidence of completion of various activities, as specifigg, 5 cjaim filed after August 9, 1989 for eligible costs incurred on

in ss. Comm 47.12, 47.35 and 47.355, are received. or after August 1, 1987, by awner operator or person owning
(2) UNDERGROUNDSTORAGETANK SYSTEMS. (@) Award sched 5 home oil tank system in investigating the existence of a dis

ule. The department shall issue an award under this subsecifggeor investigating the presence of petroleum productsiin

for a claim filed after July 31, 1987, for eligilests incurred on o 5roundwater if the investigation is undertaken at the written

or after August 1, 1987, and before Julyl998, by the owner or ire tionof the department to conduct an investigation under this
operatorof an undeground petroleumproduct storage tank sys q\ision and no dischae or contamination is found.
tem. Otherwise eligible costs incurred becaofa product dis ) ) .
charge,for which investigation or emgency actions are taken _(P) If an award has been made under this subsection and a dis
prior to July 1, 1998, shall be determined to be costs incurréargeor contamination is found in a subsequent investigation,
before July 1, 1998, as specified in s. 101.143 (4) (d) 1., Statdhe department shall reduce the award under s. Comm 47.35, by
(b) Award maximums.The department shall issue an awarl{1® @mount paid under this subsection.
underthis subsection without regard to fault in an amount equal (6) THIRD-PARTY CLAIMS. For owners or operators of under
to the amount of the eligible costs that exceeds a deductigf®undstorage tank system disopes eligible for PECA, third—
amount,as specified in s. Comm 47.34. An award issuedker party damages resulting from petroleum product dispésmay
this paragraph may netxceed the following for each occurrencebe eligible for reimbursement under the PRGENd. Items which
1. For an owner or operator of an urgleund petroleum may not be reimbursed include, but are not limited to, cfusts
productstorage tank system that is located at a facility at whigvhich the owner or operator is not legally liable; costs associated
petroleumis stored for resale @n owner or operator of an under with dischages based on or attributéol a criminal act; inten
groundpetroleum product storage tank system that handlestamal, willful or deliberatenoncompliance with any statute or
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5 DEPARTMENT OF COMMERCE Comm 47.11

administrativerule; punitive or exemplary damages; and federgboint of operation and maintenance or long—-term monitoring. The
stateor local fines, forfeitures or other penalties. agentand the owneoperatoror person owning the home oil tank
History: Cr. RegisterFebruary1994, No. 458, &3-1-94 am. (1) (b) and (5) systemshall jointly submit a claim for an award after completing
(@), £ (1) (¢). RegisteDecember1998, No. 516, £f1-1-99. all applicable requirements under thigpter and submittal of a
CurrentAgent Assignment Certification form (ERS—-8079) to the
Comm 47.03 Emergency awards.  The department departmentAn award made undéhis paragraph shall be made

may, after determining that an ergency exists, make an awardpayable to both the agent and owneperator or person owning
in advance of claims received prior to the egeecy claim. The the home oil tank system.

finding of an emagency shalbe made based upon an immediate 2
needto protect public health or safefijhe finding of an emer :
gencymay not be based upon financial hardstiithe responsible
partyor its agent. A determination that no egesrcy exists may
notbe appealed to the department.

History: Cr. RegisterFebruary1994,No. 458, ef 3-1-94; r (1), renum. (2) to

‘Department of transportation as agent.ithprior written
approval of the department and the owneperator or the person
owningthehome oil tank system, the department of transporta
tion may act as an agent as specifiecsuhd. 1., when the petro
leum product storage system or home oil tank system is located

be Comm 47.03, RegisteDecember1998, No. 516, &f1-1-99, on property that is or may befa€ted by a transportation project
underthe jurisdiction of the department of transportation. The
Subchapter 11 — Program Eligibility scopeof the department of transportation shall be limited to the

activitiesunder subd. 3. The department of transportation shall
submitthe claim for an award as specified under this section with
theaward to be jointly paid to the owneperator or the person
owning the home oil tank system and the department of-trans
ortationfor eligible costs incurred bihe department of trans

Comm 47.10 Initial claim eligibility . (1) GENERAL. (&)
Responsiblgarties. Responsiblgarties may submit claims to
the department pursuant te. 101.143 (4), Stats., for reimburse
thzrgjoefo?lgilsbcl:iggfflrgﬁrgegett)fc;:lgldsme gro%ﬂﬁrgliiggrggrog;a rtationin conducting the activities specified under subd. 3.
chargesfrom a petroleum product storage system or home oil tapk 3. "Activities of agents.” All agents shall be limited to the fol
system. owing acnwﬂe_s. o o _

1. If a responsible party is not the sole owner of the site, an & COmpletinghe site investigation to determine the degree
Owner Assignment Certificatioform (ERS-8070) shall be filed andextent of the environmental contamination caused by the dis
with the department to_establish one entity to submit the elaim CPargefrom a petroleum product storage tank system or a home
receivethe award under this chapter oil tank system and preparing the analgsid report as specified

. in s. Comm 47.337.
2. The responsible partywner or operatpragent or an . . . .
assigneeas established in subd. 1., may submit a claim if all gf P: Conducting bids for all commodity services necessary at
the following are performed: e site to restore the environment amihimize the harmful

a. Documentation that the source of a disghar dischares effects from the petroleum products discharup to pointof

is f | d h ik operationand maintenance or long—term monitoring.
IS from a petroleum product storage system or home ollsys Note: Copies of the department forms required in toide are available from the

tem; departmentt the address shown in the Appendix.

b. Notification to the department, befotenducting a site (2) PROVISIONSOF ELIGIBILITY LETTER. (@) When an owner
investigationor remedial action activityf the potential for sub operatoror person owning a home oil tank systemrieggstered
mitting a claim under this chapt@xcept in em@ency situations thetank systems on the property associated with the digchad
asprovided under s. 101.143 (3) (g), Stats.; notified the department as specified under s. Commi4the

Note: Notification to the department means contacting the department and pgepartmenshallupon request of the responsible party provide a
viding demographic information on ihe potential PBGHe. Notification does not|etter of eligibility determination. This letter may include infor
meanthe original report fo fne DI of a release fo e environment. mationon the PECA program and the departmeninitial deter

horr?éoﬁegﬁtlz??s?e% wﬁhpfﬁéoé%urgr?r%dnlicl}ﬁézrfﬁeonf grgthsetapswination of the eligibility for an award under this chapter
y P L9 S 10 initial eligibility determinatiofis made by the depart

d. Report of the dischge in a timely manner to the division o hased upon the information made available prior to the
of emegency government in the department of militarfgie$ or determination

to the DNR, accordingp the requirements under ch. 292, Stats; - - . .
ng au " (c) This letter of eligibility may be used in securing loans to

e. Investigation of the degree and extent of environmental '\ o ctimated costs for a proposed remediation
damagecaused by the disclyg from a petroleum product stor " . o AT
age system or home oil tank system: (d) The initial estimate of eligibility shall not be binding if sub

sequentlythe owneroperatorperson owning &ome heating oil
d - Va{ﬂksystem or other sourgeovides the department with addi
productsin the dischage from a petroleum product storage-sy§jona| information which necessitates a subseqimtigibility
temor hpme oil tank sys.tem, ) ) determinatiorto be made by the department.

0. Disposal ofany residual solid or hazardous waste in a-man History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; am. (1) (a}., (b) 1.,
ner consistent with local, state and federal laws, rules and reguia. and b...r(1) (b) 3. c., RegisteDecember1998, No. 516, &f1-1-99.
tions;

h. Verification that theowner has maintained the site in com Comm 47.11 Tank registration. ~ (1) The department
pliance with laws and rules of the state concerning the storagehg¥sthe authority to inventory and determine the location of above
petroleumproducts; and ground and undeground petroleum storagnks systems as

i. Restoration of the environment accordingaplicable specifiedin s. 101.142 (2), Stats.aiik systems shall be registered

standards usingthe most cost—é&fctive approvable alternative ‘k’)v.'th the department aiorms provided by the depariment. Eligi
available. ility determination of awards under the scope of this chapter

requiresprior tank registration.

(b) Agents. 1. ‘Individuals as agents.’ Except as specified in (2) All aboveground petroleum product storage tank systems

subd.2., an owner or operator or the person owning a home gjl . - .
tank system maywith the written approval of the departmentSha”be registered with theepartment. Exceptions are for any of

enterinto a written agreement with anottparson to act as an thefollovylng: o
agent.An agent, in ordeto be approved and receive payment (&) Pipeline facilities.
underthe fund, shall agree to complete the remediation up to the(b) Tank systems of1D gallons or less capacity

f. Recovery and proper disposal of any recoverable petrole
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Comm 47.11 WISCONSIN ADMINISTRATIVE CODE 6

(c) Residential tank systems of 1,100 gallons or less capacityay delay processing of claims or change the schedule of the

(3) All undeground petroleum product storage taystems review.
largerthan 60 gallons capacity shall be registered witllémart (b) Claims received by the department which contain unpaid
ment. invoices shall, at the departmestdiscretion, be assigned a

History: Cr. RegisterFebruary1994,No. 458, eff 3-1-94;r. and recrRegister  review date no earlier than the date proof of paymentpras
December1998, No. 516, éf1-1-99. videdto the department.

(c) PECHR claimsfor awards may not be processed without
properand complete documentation including, but not limited to,
Underground Petroleum Product ahk Inventory forms

ERS-=7437), Aboveground Petroleum Producark Inventory
completedUndeground Petroleum Produ@nk Inventory form ( ' . . L
(ERS-7437)pr Aboveground Petroleum Produetrik Inventory forms (ERS=8731), Remedial Action Fund Application form

form (ERS-8731) on file with the department, shall be registerégRS—8067),departmenietter indicating compliance with reme
prior to submitting a claim for an awathder the scope of this dial action plan submittal requirements (investigatiaim),

Comm 47.115 Nonregistered tanks and out-
of-service tanks. (1) All aboveground and undgound
petroleumstorage tanks not previously registereddaving no

chapter. reportprovidinginformation detailed in s. NR 716.15 (investiga
Note: Copies of the department forms required in tuide are available from the 110N claim), proof of payment of costs mcurred n remedl_atlon,
departmenat the address shown in the Appendix. approval of closed remedial action, responsible partgocial

(2) For all undeground petroleunstorage tanks removed, securitynumber or federal tax identification numpand other
closed or out-of—service prior to thatate of tank registration, asformsavailable from the department necessary for claim precess
specifiedin s. 101.09, Stats., tipgesent owneoperator or per ing.
sonowning a home oil tank system shall submit documentatiorNote: Copies of the department forms required in tioide are available from the
to the department as to the existence of the tank, the prodifpprimenat the address shown in the Appendix.
stored,the size andype of tank, and other information to sub  (3) REQUEST FOR ADDITIONAL INFORMATION. (&) Once the
stantiate prior ownership and useThis documentation may departmenhas begun the review afclaim, the department may
include,but isnot limited to, neutral third—party testimgryunty ~ requesthat additional information be submittfl business days
tax records, land titles, and blue prints of initial tank installationom thedate of the request. Otherwise, the claim may be deemed

(3) Failure to registerde-registeringr attempting to de-reg INcOMpleteand progrespayments may be denied. These claims,
istera tank system in order to avoid regulation by the departmdften complete, may be rescheduled for review after more
shallbe considered willful neglect, as specified in s. Comm 47.5gcentlyreceived complete claims.

. (b) The departmemhay request additional information from
History: Cr. Register February1994, No. 458, &f3-1-94; am. (1), Register OWNers, operators or persons owning home oil tank systems,
December1998, No. 516, éf1-1-99. agentsconsultants, contractors or subcontractors as necessary

(c) Failure to respond to a request, within 1#3ebusiness day
response period for additional information, may result in a delay
payment, disallowance of interest castsrued, action against

Comm 47.12 Claim process. (1) APPLICATION. A
claimant shall submit a claim on a Remedial Action Fun

Applicationform (ERS-8067) furnished by the department, a consultant. or schedulin . . .
; g , gmnaeeting with the responsible party
shallinclude all of the following: andthe department or other individuals.

(a) For a claincovering the site investigation and the prepara 1. The department majisallow interest costs accrued during

tion of a remediahction plan, a copy of the report providing th h ; S
; : a1 : e period when no response has been received, by issuing a letter
informationdetailed in s. NR 716.15 and the letter provided by tﬁeatingthe intent, on a specifiedbte., to disallow payments on

departmentindicating that the remedial action plan Smeittaﬁ;nterestcosts accrued during this period as specified in(ppr
requirementhiave beeromplied with and that submittal of the . g P P P
claimis authorized. 2. Appeal of disallowed interest costs, shmlconducted as

(b) A copy of the Undegrround Petroleum Producaiik Inven  SPecified in' s. Comm 47.53.
tory form (ERS-7437) for each ungeound tanksystem at the ~ (4) COSTSINCURREDIN REMEDIATION. (&) Formsshall be made
site and a copy of the Aboveground Petroleum ProdaatkT availableby thedepartment which shall be completed by the
Inventoryform (ERS-8731) for each abovegrouadk system at Owner, operator or person owning a home oil tank system, or

thesite. agentpri_or_to award payment. All !nvoices for costs incurr_e_d in
(c) The bid specifications and a copy of the bids for COmmod-@yremed|at|or‘shall be submitted with proof of payment verified.
servicesas required in s. Comm 47.33. (b) Only eligible costs, as specified in s. Comm 47.30, that

(d) Documentation verifying actual costs incurred because fvebeen paid, shall be submitted for an award. The department
the petroleum product dischge, which shall include receipts, May use its published co.gtJldeIlnes.to determlr]e if the level pf
invoices including contractds and subcontractsr invoices, 'eimbursementequested is excessigad may disallow costs if

interestcosts, loan fees, accounts, and processed payments. theyare determined to be excessive.

o ) . History: Cr. Register February1994, No. 458, &f3-1-94; rand recr(1), am.
(e) Proof of payment for all invoices including copies of bot{yy (c). RegisterDecember1998. No. 516, &f1-1-99, rand recr(1), am

sidesof canceled checks or money orders or alternate proofs of

paymentapproved by the department. . ~ Comm 47.13 Exclusive remedy and liability . The

~ (f) Properlydetailed and itemized receipts for remedial activiPECFAfund awards forremediation activities and is not intended

tiesand services performed. to result in owners or operators or persons owning home oil tank
(g) Ownets, operatds, home oil tank ownér or the responsi  systemamaking any profit or receiving duplicate payment in a

ble party’s social security number or federal tax identificationemediation As specified in s. 101.143 (7) (am), Stats.aasmard

number. madeunder this chaptes the exclusive method of recovery for
(h) Other records or statements that the department determig@sts reimbursed under the fund.
to be necessary to complete the application. Note: Section 101.143 (7jtats., states that no common law liability and no-statu

. . . _tory liability, which is provided in a statute other than this section, for damages result
(i) Signature of the owngoperator or person owning home 0iling from a petroleum produstorage system or home oil tank systemfiscegd by
tank system on the application. this section. Exceptions being that the authpriwer and remedies provided in any

. ... otherstatute or law are imddition to any authoritypower or remedy provided in an
(2) IncompLETECLAIMS. (@) Incomplete claims, lack of vefifi  giatuteor common law Y w P Y

cationof payment of costs, lack of signatures, and other factorsiistory: Cr. RegisterFebruary1994, No. 458, &3-1-94.

Register February1999, No. 518


http://docs.legis.wisconsin.gov/document/register/560/b/toc
http://docs.legis.wisconsin.gov/code/admin_code

Removed byRegister August 2002 No. 56Bor current adm. code seéwtp://docs.legis.wisconsin.gov/code/admin_code

7 DEPARTMENT OF COMMERCE Comm 47.30

Comm 47.14 Right to recover actions.  Thedepart guidelinespublished by the department. Costs related to the fol
mentreserves the right to take action against an qvaparator lowing categories may be reimbursed under the scope of this
or person owning a home oil tank system, or their agents or desigapter:

neesto recover any award or portionafi award resulting from  (3) Claims submitted for an award by owners or operators who
afraudulent claim. werenot owners or operators, or persons owning home oil tank

(1) RicHT OFACTION. A right of action under this section shallsystems when a petroleuproduct dischaye occurred and who
accrue to the state against an owneperator or other person if meetall of the conditions of s. Comm 47.10, may submit a claim
the owner operator or other person submits a fraudulent ab&im for an award under the scope of this chapter

doesnot meet theequirements under this chapter or if an award ) Costs associated with ergencyaction, site investigation
is issued under this section to the owneperator or other person ang remedial plan development, remediation, long—term moni
for ineligible costs under this section. toring or operation and maintenance:

(2) AcTioN TO RECOVER AwARDS. The department shall 4 'y estigatiorof potential sources of contamination by-pre
requestthe attorney general to take action as is appropriate {gsion testing to determine tightness ks and lines if the
recoverawards to which the state is entitled or whendiégart  \othodused is approved by the department and the tester is certi
mentdiscovers a fraudulent claim after an award is issued. t{ie by the department aspecified in ch. Comm 10 and the testing

. mt%etsrifém t%lv,};‘ﬁrg?n&;),j'gz‘su;}ﬁfj that recovered funds shall be creqledl "o signed to meet the regular leak detection responsibilities

History: Cr. RegisterFebruary1994, No. 458, &f3-1-94. of the owner or operator;

. . . 2. Costs of eligible work performed after confirmation of a
Commh47.(}5 ASS|gnmer1|tpfawards. Blz/wrlttenn.otlfl- co?tamination;

cationto the department, a claimant may make an assignment o : . . . )
an award to an i?lstitution which lends rr){oney to the cla?mmnt 3. Preparation of rgmedlal actlo.n alterna_tl.ves anq plans;
the purpose of conducting remediation activities reimbursed 4. Laboratory services for testing specific to this chapter
underthis chapteras specified in s. 101.143 (4m), Stats. Thi§icluding full VOC testing during the investigation phase;
assignmenbof an award creates and perfects a ligkavior of the 5. Full VOC testing after the investigation phase if required
assigneen the proceeds of the award. by the DNR for monitoring PECR eligible products and PVOC

Note: Section 101.143 (4m), Stats., states the lien secures all prifiipedst, testingduring subsequent work phases; and

fees,costs and expenses of the assignee related to the loan. Thelerthis subsec . .
tion has priority over any previously existing or subsequently created lien,-assign ©- Investigation and assessment of the degree and extent of

ment,security interest or other interest in the proceeds of the award. contaminationcaused by a petroleum product disgieafrom a
History: Cr. RegisterFebruary1994, No. 458, &f3-1-94. petroleumproduct storage tank system or home oil tsygtem.
Subchapter 111 — Program Disqualification (c) C_os_ts associated with excavation and disposal of contami
natedsoils:
Comm 47.20 Ineligibility for an award.  If the owner 1. Removal of contaminated soils;

operatoror the person owning th®me heating oil tank system 2. Actual costs incurred/hich are associated with equipment
hadknowledge ofhad previous involvement in, or whole or-parmobilization;

tial controlover the operation or maintenance of the petroleum 3. Removal of petroleum producfsom surface waters,
productstorage system at the site, the ownperator or the per groundwatenor soil; and

sonowning the homéeating oil tank system shall be ineligible 4. Treatment and disposal of contaminated soils including

for reimbursement under the scope of this chapter if any of IBRIR . P
o - approved procedures for bio—remediation.
conditionsin - sub. (2) applyThe department shall deny:mlm Note: All soils shall be reported in tons when included in a claim.

I%nzggg;rd under s. Comm 47.1@ify of the following coné (d) Costs associated with monitoring and other remedial action
L - . activities:
(1) The claim is not within the scope of this chapter; 1. Monitoring of natural bio—remediation progress;
(2) Theclaimantsubmits a fraudulent claim or fraudulent cost _° g . prog '
items: 2. Actual chages for maintenance of equipment used for
(3) The claimant has been grossly negligent in the maintgetroleum product recovery or remedial action activities;
nanceof the petroleum product storaggstem or home oil tank 3. Other costs identified bhe department as necessary for

system: proper investigation, remedial action planning and remedial
(4) The claimant intentionally damaged the petroleum IE)ro‘-;lctlonactlvmes to me_et. the reqqlremeqts of ch.. 292, Stats.;_
uctstorage system or home oil tank system; 4. State or municipal permits for installation of remedial

(5) Theclaimant is unable to provide adequateumentation €duipment; _
that clearlydemonstrates the degree and extent of soil or water 5. Actual costs for the purchase or rental of temporary build

contaminationresulting from a petroleum product disaer ing structures of a size adequate to house remedial equipment;
(6) The claimant intentionally falsified petroleum productnd _ _ _
storagerecords; or 6. Restoration oreplacement of a private or public potable

(7) The claimant was guilty of willfulneglect in complying Water supply
with laws or rules of this state concerning the storage and han (e) Costs associated wiglersonnel, travel and related expen
dling of petroleum products. ses:

Note: Section 101.143 (4) (f), Stats., states that contributory negligence shall not 1. Contractor or subcontractor costs fiemedial action activ
bea bar (barrier) to submitting a claim under this subsection and no award under.it{néss. ’

subsectiormay be diminished as a result of negligence attributable to the claimal

or sgoe(;rs%nr Vég‘;iigtzr"éief'ggug;l”g&“ a ()C"’jli;“é €3-1-04 2. Labor and fringe benefit costs associated with inspection
C PR : and supervision other than specified in subd. 4.;
Subchapter 1V — Reimbursement Procedures 3. Actual costs incurred for travel and lodging which are not
in excess of state travel rates; and
Comm 47.30 Eligible cost items for remediation. 4. Actualverified labor fringe benefit and equipment costs

(1) EucieLE cosTs. Eligible costs for an award issued under thigzhen claimants use their own personnel or equipment to conduct
chaptermay be determined by the department based opsin aremediation.
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Note: A listing of state travel and meal rates niegyobtained by writing to the (b) Costs related to improper or incompetent remedial activi
departmentSafety and Buildings Division,.®. Box 7969, Madison, &consin tiesand services:
53707. .

(f) Costs associated with the preparation of a claim packag{e 1. Costs associated with incompetent or nofeetive
underthe scope of this chapter and other related costs: cleanupactions which were not based upon sound professional

1. Fees up to $500 for a certified public accountant, contraacndSCIentIfIC judgmeqt, . . —_ .
tor, or other independepteparer for compiling a claim under this 2. Costs of redoing remedial action activities or remedial
chapter;and actionwork which was incomplete or incompetent;

2. For an owner or operatonly, compensation to third par 3. Costs associated with rework on remedial systems to
tiesfor bodily injury and property damage caused by a petrmetﬁﬁc_ommodateconstructlon, upgrades, retrofits, or redevelopment
productdischage from an underound petroleum product stor Projects;

agetank system. 4. Any costs associated with actions that exceed the necessary

(g) Costs associated with the support or protection of existid§tivitiesto bring a site to the required level of remediation;
utilities or structures located within the remediation atedng 5. Costs associated with the repair or replacement of damaged
a remediation. buildings, sewer lines, water lines, electrical lines, phone lines,

Note: Reimbursement for thee—installation of utilities or structures, without fiber optic lines or other utilities on the property;

prio’;epgt(mem approval, may not be made. The d h 6. Costs associated with the re-installaidamaged reme
_ (2) ExcLusions FROM ELIGIBLE cosTs. The department has ;5| equipment othe re—installation or modification of the reme
identified various costs determined to be ineligible for reimbursg;, equipment for purposes other thafeefive remediation:

ment.Section 101.143, Stats., lists specific cost items which may 7. Additional interest costs accrued due to improper o iRcom

n reimbursable under the PEQrogram. In order n - .
otbe reimbursable under the ogra order to co plete filing of claims or non-response to department requests for

trol costs and provide awards the most cost—&dctive remedi dditional inf fi " being del d by th
ationsof petroleum-contaminated sites withire scope of this 2dditional information, exceptions being delagaused by the
DNR or the department claim process; and

chapterthe following costs may not be reimbursed:

(a) Costs determined to be unrelated to remedial aatibni- . 8- ANy late service chges or any costs related to invoices or
tiesunder the scope of this chapter: bills for which payment verification is unobtainable.

1. Costs incurred on or before August 1, 1987 for a remedia (C) Costs for testing or sampling unrelated toithestigation
tion: ' %r the extent of contamination under the scope of this chapter:

1. Costs for sampling and testing for heavy metals, except
lUte%réﬁor;yOCfOFS);Syquér?tugtpggido?)gﬁzmiﬁfi checks or other abFé%dtesting when the dischge is verified to be from leaded gaso

. . line, or lead and cadmium when the source is used motor oil;
3. Costs for cleanup resulting from spills from petroleum . . . . Lo
2. Costs associated with the analysis for inappropriatstit

transportatiorequipment; ) h -
4. Anv costs. excludinan emerency action. incurred before uents not normally part of or associated with an eligible petroleum
- ANy ' s egency ' producteven if required by the DNR; and

fi ischae i he DNR;
ac05n Im;id g\l/s;ecrtigi |Tar§§rorgﬁd;o texeclu din’ an e ne 3. Costs associated with full VOC testing after the investiga
: y ae, 9 MEENCY  tion phase, unles®quired by the DNR for monitoring PE&F

action,billed at other thgn a, straight time rate; . _eligible products andhe DNR letter documenting the require
6. Costsfor contamination cleanups from non-residentighentis submitted with the claim.

heatingoil or boiler tank systems and disoges frommobile (d) Costsassociated with tank system upgrades or retrofits,

fueling tanks or fue_l StOVaQG tanks on vehlgle_s; . ... requirementsor complyingwith other state or federal rules or
7. Costs associated with used oil remediations, if the 08t |aws and future business plans:

from internal combustion engines; , - 1. Costs of repairing, retrofitting or replacingpatroleum
8. Costs for investigatiorar remedial action activities cen produyct storage system or home oil tank system such as, but not
ducted outside the state ofidhbnsin; limited to, tank bedding materiats fill for setting tanks, lines or
9. Costsassociated with environmental audits, environmentghnopies;
reconnaissancer real estate transactions, construction projects, 2 costsassociated with capital improvements, reinstallation
new construction or I.ong—term I.oan transactions; of electrical, dispensers, pumps, or other items for retrofits,
10. Costs associated with investigatiactivities to locate upgradesor new construction;
petroleum product storageystems or home oil tank systems 0 3 costs for remedial action activities funded under 42 USC
determineeligibility for an award under the scope of this chapteggg1, unless the owner aperator or the person owning the home
11. Costs associated with emptying, cleaning, disposing @i tank system repays the funds provided under 42 USC 6991;
storagetank systems and other costs normally associated with 4 Expenditures required by the DNR the department in
closingor removing any petroleum product storage tank systeffjer to meet the groundwater protection standards, ch. 160,

or home oil tank system after November 1, 1991, unless the-clagsis ch. Comm 10 or other administrative rules but not related
anthas asigned contract for these services before Novemberd,, petroleum product dischgr under this chapter;

1991 0r has doan agreement, note or commitment letter for a loan 5 Costs associated with loss of business:
for the purposes of conducting these services before November 1,~* . ) ; oo
1991: 6. Costs associated witherazing of buildings, removal of
; P : L P ds, removal of footings and foundations or other destruction
12. Laboratoryrush chages, priority mail or priority shipping roads, >
fees unless related to an approved egeecy action; of structures or other redgvelopme_nt costs; . .
13. Air travel: 7. Costs associated with loss of interest or dividends, or inter

14. Costs incurred after the DNR determines that no furth%srt costs from a loan other than one for the remediation; and

remedial action is required, except for abandonment of monitor, 8: COSts associated with cement, blacktop replacewent,
ing wells and finalization of site closure: and sSite landscaping or other improvements, except for depreciation

15. Other costs that the department determines to be assgglstsfor thlrd—part)_/ act|on_s o .
(e) Costs associated with site closure:

atedwith, butnot integral to, the remediation of a petroleum prod : :
uctdischagefrom a petroleum product storage system or home 1. Costs associated with the closure of a tank system;
oil tank system. 2. Costs associated with tank closure assessments;
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9 DEPARTMENT OF COMMERCE Comm 47.305

3. Costs of removing tangystems that have previously beerf an ineligible product may not be claimed even iemedial
closedin place with inert materials, sand, pgavel, water or benefitmay be derived by the remediatiortieé eligible product.

othersubstances; and (b) The owner or operator atite department shall be notified
4. Costs associated with tabandonment of wells not relatedimmediately. The consultant, itonjunction with the owner or
to the remedial action. operator shall propose a methodology to the departmerditad-
(f) Costs associated with legal issues: ing the costsof remediation between the eligible and ineligible

1. Costs, other than costs for compensating third parties Rjeducts. Department approval of a methodology shall be
bodily injury and property damage, which the departmentdet&bt,a'mdby the owner or operator prior to the submittal of any
minesto be unreasonable or unnecessary to carry out the remeelRims.

actionactivities as specified in the approved remedial action plg H[‘fég%g%g%%sﬁf%?gagﬁ?‘_‘bg‘o- 458, £13-1-94; rand recr(4), Regis

2. Costs associated with third—party actions by adjoining
property owners for the installatioof monitoring wells or other  comm  47.305 Costs associated with  loans.
cleanup-relatedems unless eourt judgment has been obtalned'(l) INTEREST EXPENSE. (a) Allowability of inteest costs. The

3. Costs associated with third—party damages from & dgind will reimburse interest expense if a loan is specifically

charge originating from an aboveground storage tank; securedor a remediation and the proceeds are applied only to the
4. Attorney fees associated with third—party actions; cleanupat the site. @ be eligible, interestosts cannot be com
5. Any costs associated with an appeal of a determinatien sp#edwith retrofits orconstruction loans and shall be site specific.
cific to the scope of this chapter; and easonablemoney management shall be practicedatmid

nnecessargccrual ofinterest chayes. Interest expenses shall be
anagedn the most cost-ffctive manner possible and invoices
shall be paid in a timely manneto avoid interest costs or late
chargesilf a line of credit is used to provide funding for a remedia
ion, clear documentation shall be provided on the disbursements

6. Other attorney fees including, but not limited to, legaf
advice, appeals, or other representation on behalf of the respo
ble party or agent.

(g) Supervisory and management costs thatdégartment
determinego be unreasonable or unnecessary in carrying out dinterest expenses
remedialaction activities under this chapter: L )

1. Supervisory or management costs when a municipality r.(b) Ineligible inteest ex_pensgs'.l’he PECR fund shall not
companyuses their own personnel or personnel from a wholl gimbursefor the fOIIC_)W'ng Items: ) . .
or partially-owned subsidiary for remedial activities; 1. The opportunity cost of money or interest income or-divi

2. Costs for supervisory or management activities Conductgandincpm_e lost because of a decision to use internal funding for
by owners or operators; aremediation;

3. Costs incurred by a responsible party associated with bid 2 Interest costs which are not clearly documented;
requirementsor project administration sues consultant selec 3. Interest costs or late cgas on invoices or bills; and
tion, monitoring or supervising subcontractors or consultants; 4. Additional interest costs accrued because of poor money
4, Costs for right of entry or trespass fees; and managementr the use of PE@¥Floan proceeds to earn money

5. Separate vehicle and mileage costs. or for investment purposes.

(h) Costs determined by the department to be excessive. () Maxirtnum imeetStblant? g'?te? costs. 1. Tgefgo”gwmg a1
. ~fan maximumrates are established for loans secured after January 31,
31(2993; beontractor markups for work performed uary 1993, and before October 15, 1997, for the purposes of a remedia

(j) Costsassociated with general program support afideof tion:

operation which are expected to be included in the hourlyf staf, & Interest rate shall be reimbursable at no more than 2%
rates,including but not limited to: abovethe prime rate _
1. Telephone chaes; b. Loan origination fees shall be reimbursable at no more than
2. Photocopying, faxes, papand printing; 2 points of the qun p””c"‘_’a'- .
3. Postage: 2. The following maximum rates are established for loans
' ' . . securedn or after October 15, 1997, for the purposes of a remedi
4. Hand tools and personal protective equipment; and

ation:
5. Computer eq“'pmem' CAD and software g,baf . a. Interest rate shall be reimbursable at no more than 1%
Note: For the purposes of this section, HnU meters, £IBID’s, electronic

equipmentand sampling kits are not considered hand tools. abovethe prime rate.
(k) Costs reimbursed by insurance companies unless perform 0. Loan origination fees shall be reimbursable at no more than
ing in an agent role. 2 points of the loan principal.

(3) CLAIMS INCLUDING INELIGIBLE cosTs. Claims submitted (d) Annual services feedAnnual loan service fees cgadon
whichinclude ineligible costs shall lmensidered incomplete andor before April 20, 1998, shall be reimbursahi@o more than 1%
may be returned to the claimdat recalculation, revision and re—of the unreimbursed amount and remaining available loan bal
submittal. The claim shalbe rescheduled for review when theance. Annual loan service fees clyad after April 20, 199&hall
ineligible costs have been removadd the claim received by thebe reimbursableat no more than 1% of the outstanding unreim
departmentThe department may disallow interest costs accrubdrsedloan amount.
duringthe non-response period, as specified in s. Comm 47.12 (3)e) Documentation.A copy of thdoan agreement document
(). ing the interest rate, loan origination fees, and other costs, shall be

(4) CONTAMINATIONS CONTAINING ELIGIBLE AND INELIGIBLE  submittedwhen requested by the department.

PrODUCTS. When a contamination is identified which contains (f) Lending ageements.in lieu of the maximum rates speci
botheligible and ineligible products under the fund, the followingeq in par (d), the department may negotiate agreements with
shallapply: lending institutions to obtain lower rates. The department may

(a) Only the costs associated with the eligible products may $@licit proposals from lending institutions gupply loans for
claimed. Eligible costs of remediation, which are oalsociated PECFAremediations.

with the eligible product, malye claimed in their entiretgsspee (9) Other items.In addition to the maximum rates established
ified in this section. Any costs required because of the preseircgar (c), the following shall apply:
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Comm 47.305 WISCONSIN ADMINISTRATIVE CODE 10
1. Annual loan service fees shall be g®t no more fre “Although the Petroleum Environmental Cleanufund
guentlythan once annually (PECFA)may reimburse a substantial share ofdbst of con

2. Original and re-estimated loan amounts, to the extent féiictinga remediation of a petroleum contamination, the owner
sible, shall reflect a sound estimate of the cogtetdorm the reme  Will have a program deductible which they npzst In addition,
diation. Excessive estimates which result in excessive or unndigere may be costs that are not covered by the RE®¥E or are
essary'nterest costs may not be reimbursed by the REOﬁd abOVethe maximums that W|“ be I’EImbursed fOI‘ by the fl.md

(2) MINIMUM LOAN AMOUNTS. A lending institution may uni remedlatlorrnay cost you more than the dgdugtlble. .
laterally establish a minimum loammount of $100,000 or less. 3. The services of the selected consulting firm shall be limited
Minimum loan amounts of mortan $100,000 and loan origina t0 Providing the consulting services or scientific evaluations nec
tion fees on minimum loans of more than $100,000 shall requ-ﬁésarﬁo conduct an environmental response. Neither the consult

prior written approval of the department. ing firm nor any company otonsultant not independent of the
History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; r and recr(1) (c) to consultln_gflrm or project consultants may PrOVlde any of the
), cr. (1) (g), RegisterDecember1998, No. 516, &1-1-99. commodityservices required in the remediation.
] ] ) (b) Purchase of commodity serviced.. All commaodity ser
Comm 47.31 Incentives for cost—effective remedia -  viceswhich include, but are not limited to, soil borings, monitor

tion. (1) GeNerAL. The department may make incentives availng—well construction, laboratory analysis, excavation and {ruck
ableto responsible parties who use the most cofetetdfe reme  ing shall be obtained through a competitive bid process. A
diation methods and alternatives or participate in the voluntagginimum of 3 bids are required to be obtained and the lopasit
bundlingof sites for remediation purposes. serviceprovider shall be selected. An employee of a commodity
(2) INCENTIVES. For claimants who participate the volun  service provider may not participate in the preparation oftioid
tary bundling of sites or for remediations that have apprasal umentsor other requirements of the bid process, except fer pro
closedremedial actions and eligible costs not excee#B®000, Vviding technical material, if the employsdirm is a bidder
excludinginterest, the claim may receive priority review in the 2. Consulting firms may elect taid laboratory services on a
awardprocess. calendar-yeabasis in order to obtain volume discounts and
History: Cr. RegisterFebruary1994, No. 458, &f3-1-94am. RegisteiDecem  reducethe number of bids that shall be complét@deach reme
ber, 1998, No. 516, &f1-1-99. diation. In completing the competitive bfocess, the consulting
o firm shall obtain a minimum of 3 written bids from qualified firms
Comm 47.32 Cost guidelines. (1) GENerAL. The goal thatrespond tdhe specifications and estimated volume of work
of the fund, as specified in s. Comm 47.01, is to assure the cq§igyidedby the consulting firm. Only PE@Feligible labora
effectiveremediation of eligible sites. As one tool in evaluatin ry work shall be includeth the analysis to determine the lowest
the costs of services and activities under the program, the depgfstservice provider The lowest bid shall be accepted. dil-
mentshall establish and publish cost guidelines. counts rebates and savings shall be reflectetiérPECRA claim.

(2) AppuicaTioN.. The cost guidelinegstablished by the 3. The analysis of laboratory tests for passive or active bio-re
departmenmay be used as one element in evaluating the cegédiation and the performance of pump or pilot tests may be
effectivenessof investigation and remedial plan developmeniccomplishedby either consultants or commodity providers. If
efforts, requests for funding in excess of the investigation aRfeseservices are obtained by a consulting firm, as part of their

remedialaction plan cap, the estimated costs of a selected- remgnsultingservice, then the bidding of this _service shall not be
dial alternative and other issues of cost related to a remediatipgquired.

(3) USE OF THE COSTGUIDELINES.. In those instances where 4 An owner or operator may appeal to the department to
cost guidelines are used, they may form the basis for disallowiggtain approval to select other than the lowest cost commodity
costswhich are determined by the department to be excessive d@rviceprovider The department may approve an appeal if it

natureor for denying additional funding when actual or proposegbtermineghat the use of another service provider will further the
costsare determined to be excessive. goalsof the program.

History: Cr. RegisterFebruary1994, No. 458, &3-1-94. S .
story: &I Registerrebruany © (c) Remediation alternativel. The owner or operator shall

selectthe lowest cost remediation alternative that will result in a
; diati tivit d : E i closedremedial action. The responsible party may select a higher
Cesses 1or remediation activities and Services. XCePL  costalternative if he or she certifiesttee department in writing

for home oil tank ownerand department approved ergency ¢ the additional costs will not be claimed for PRCFeim-
actions,the purchase of consulting and commodity services, rl%rsement.
y

already covered by a detailed written contract, as of February 1, . . .
1993,shall conform to the procedures in this section. In orderlﬂg 2. A higher cost remediatioaiternative may be allowed by

Comm 47.33 Comparative proposals and bid pro-

qualify as an existing contract, the document shall be with-a s edepartment if it determines that the alternative wéudther
cific service provider and shall specify contract items, sutiuias 1€ 90als of the program. _ _ _
not limited to, the project details, time limitations, projected (2) REMEDIATION. For sitesfor which a remedial alternative
completiondates, payment ternasid other standard contractdanwasreceived by the department beféyeril 21, 1998, the follow
guage. ing shall apply:

(1) GeNerAL. (a) Consulting firm selectionl. An owner or (@) The estimated cost for the selected remediation alternative
operatorshall select a qualified consulting firmaonduct the site containedn the remedial action plan shall provide a separate dol
investigation and thelevelopment of a remedial action plan . Théar amount for consulting services and for commottégns. The
owneror operator shall select and contract with a consulting firistimatedcosts for theséems shall be submitted to the depart
after making a comparison of qualified consulting firms bynentas part of the comparison of remedial alternatives te
obtainingand reviewing aninimum of 3 proposals for services orsubmittal of the alternatives is not required as specified in s.
utilizing another selection process approved by the departmef@mm47.335 (3) (c), prior to the start tife remedial activities.

2. The proposalat a minimum, shall include the consulting (b) A dollar amount approvey the department shall establish
firm's approach to the site, schedule of feesgéaiby the con the maximum reimbursable amount for consulting services during
sulting firm, a statement of qualifications and experiemzenes the remediation.
of individuals for whom work has been performed who may be (c) The cost detail for the selected remediation alternakiaé
contactedor references and the following statement: establishthe total estimated cost for the remediation up to receiv
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11 DEPARTMENT OF COMMERCE Comm 47.337

ing approval as a closed remedial action. The estimate may bgb) The consultant is responsible foronitoring the costs
used to establish a maximum reimbursabisount. If the esti incurredin the investigation and remedial plan development and
matedconsulting or commodity costs aestablished as maxi identifying that the $40,000 maximum may be exceeded. The
mum reimbursable amounts, and one or both kéllexceeded, the consultansshall notify the ownelin writing, at the earliest point
consultantshall immediately notify in writing thelaimant and atwhich the consultant may knoer may have been reasonably
the department of the anticipated actual cost. expectedto know that themaximum allowable cost may be

(d) Ifit is determined that the consultimg commodity ser €xceedednd that the approval of the department shall be obtained
vices may not be completed within theriginal estimate, the beforeany costs above $40,000 will be reimbursed by the depart
owner or operator and the consultant shall provide a writtgRent. The notification to the owner shall meade before the
accountto the department, of the additional work [q:mformed ownerhas incurred liabilities above the $40,000 maximum.
in order to prove the need for additional funding. Failure to obtain (3) CONSIDERATIONOFALTERNATIVES. (&) The remedial action
written approvalof the additional costs by providing justificationplan developed for the site shall include a consideration of at least
acceptableo the department shall constitute grounds for €isad alternatives, one of whichall be passive bio—remediation with
lowing the additionakxpenses. Cost guidelines, as published bgng—term monitoring. The consideration of alternatives shall
the department, may be used one factor in determining if anincludea basic comparison of costs and the recommendesd alter
approvalfor additional work is warranted. nativeshall have a detailed cost estimate. If passive bio—remedi

(3) COMMODITY ITEMS REQUIRING COMPETITIVE BIDDING. The ation W|th |Ong—_’[el’m monitoring iS feasible but n_Ot the reeom
following items shall be competitively bidll bids shall be in Mendedalternative, a clear rationale shall be provided as to why
units standard to the industry this alternative is not acceptable. Costs of long-teromitoring,

(a) Excavation of petroleum-contaminated soils; or operation and maintenance sttlincluded in the comparison

b) Trucking of petroleum-contaminatesbils or’ backfill of costs in considering the altematives.
ma(te)rial' 9 P (b) If the consideratiorof the passive bio-remediation or

; . . monitoring alternativeshall be excluded because of site charac

(c) Thermal treatment of petroleum-contaminated soils;  teristics, the alternative shall be replaced by consideratibn

(d) Laboratory services including mobile labs; anotheralternative. If an alternativés substituted for the passive
(e) Backfill material; bio—remediationor monitoring alternative, the reason for this
(f) Drilling and installing monitoring wells; changeshall be documented in the analysis.

(g) Soil borings; (c) 1. The comparison of alternatives shalblb@ncise docu

LS . . . . mentwritten so that the responsitparty and the department may
ant(jh) Surveying if the service requiresepistered land surveyor; easilycompare alternatives. Only alternatives which are reason
) . . ably expected to be approved may be included in the comparison.

(i) Other non—consulting services. The comparison of alternatives shatt submitted to the depart

(4) CommopiTy BUNDLES. The owner or operator may cem mentif the proposed alternative is greater than $80,000. The com
bineindividual commodity items into one bid. These bundles parisonsubmitted to the department shall not include the full
commoditiesshall be bid by at leaStservice providers and theremedialaction plan, unless requested by the department.
lowest cost service provider shall be selected. 2. If the comparison document is determined by the depart

(5) ExempTiONS. () Commodity items with a purchase pricenentto be excessive or non—approvable alternatives are included,
of $1,000 or less shall be exempt from the competitiveduidire  the departmentmay require that the comparison be revised and
ment. The exclusion from commodity bidding may not be usegsubmitted.
if a service is to be used multiple times and the cumulative cos{(4) SrarT oFINVESTIGATION. An investigation shall be consid
exceeds$1,000. eredstarted if, after confirmation of@ntamination is obtained,

(b) The department may exempt specific services filoen additional soil borings, soil sampling or monitoring—well eon
competitivebid process if the department determines that the catructionhave begun. In addition, the work on the site shall have
ductof the bid proposal process is unlikely to further the remedian element of continuity If work on a site stops for a period of
tion process or the goals of the program. 2 years or more, the site shall then fall under s. Comm 47.335 (2)

(6) DocumENTATION. The owner or operator shall maintainand(3) or 47.337 depending on whether a remedial alternative
thedocuments and data used in the competitive bid and selec%ﬁ;ecelgeg bytth'f gepaigr&er;‘t a455 gféépillgioy 1398-(1)
processThese records shall be maintained pralided to the Istory: Cr. Registerrebruary 1994, Vo, 458, er3=1-94; r and recr(l), am.
departmentf requested as part of the claim review or apeit ) (©) - and (4). RegisteDecember1998, No. 516, éf1-1-99.

cesses. Comm 47.336 Feasibility testing.  Feasibility testings

History: Cr. Register February1994, No. 458, &f3-1-94; r and recr(intro.) ; ; ; H ;
10 (2). t (3) and (4). renum. (5) to (8 be (3) to (8) and am. (5) (a), Regis@ecem consideredart of remedial action and cannot be included in an

ber,1998, No. 516, &f1-1-99. investigationclaim filed on or after April 21, 1998, withoptior
departmentpproval for inclusion of the costs. Additionafiya
Comm 47.335 Site investigation and remedial sibility testing costs may only be claimed when they are directly

action plan development cap. (1) GENERAL. Site investiga associated with a remedial action that is approved by the depart
tionswhich were not started as of January 15, 1993, and for whigtent for reimbursement.
a remedial alternative waxeceived by the department before s o Ce et conaiersd foadibity testing, - oo
Aprll 21, 1998, shall conform to this section. History: Cr. RegisterDecember1998, No. 516, éfl—i/—gg. ¢
(2) MAXxIMUM ALLOWABLE cosT. The maximum allowable
costfor a site investigation antte development of a remedial Comm 47.337 Site investigation and remedial
actionplan shalbe no more than $40,000, excluding interest, feaction. (1) GENERAL. Sites for which site investigations were
sibility testing, andnterim action costs, unless approved underot started as of January 15, 1993, and for which a remedial alter
par.(a). native has not been received by the department as of April 20,
(a) If the investigation will exceed $40,000, tresponsible 1998, shallconform to this section. The scope of the site inves
partyor its agent, shationtact the department in writing and protigation shall include determininghe presence of the environ
vide an estimate of additional work and funding required arfgentalfactors specified in sub. (3) (a).
obtainthe departmerd’approval. If the additional approval is not (2) MAXxIMUM ALLOWABLE cosT. (a) The maximunallowable
obtained,costs above the $40,000 level will not be reimbursedostfor a site investigation and the development of a remedial
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actionplan shall be no more than $40,000, excluding interest, feand approval of the cost detail received before conducting any
sibility testing, and interim action costs, unless approved unaemedialaction for whichreimbursement will be claimed under

par.(b). the PECRA fund. The alternative proposed may include only the
(b) If the investigation will exceed $40,000, itlaimant or its useof the following:
agentshall contact the department in writing grdvide an esti 1. Non-active source control, which may include soil excava

mate of additional work and funding required and obtain thgon.

department'pproval. If theadditional approval is not obtained, 2. Development and remediatiemsite specific residual cen
costsabove the $40,000 level will not be reimbursed. taminationlevels.

~ (c) The consultant is responsible foronitoring the costs 3, Monitoring to evaluate the potential for remediation by nat
incurredin the investigation and remedial action plan develogral attenuation.

ment and identifying that the $40,000 maximum may be it ;
exceeded.The consultant shall notify the claimant, in writing, at g sir:.fdl.atlon by natural attenuation.

the earliest point at which the consultant may knawnay have : utoring. . L

beenreasonably expected kmow, that the maximum aliowable 6. Institutional controls and site restrictions.

costmay be exceeded and that the approval ofdeygartment 7. Other non-active remedial approaches.

shall be obtained before any costs above $40,000 will be-reim (d) Additional contols. Any alternativeproposed to the
bursedby the department. The notification to thener shall be departmenshall identify whether iassumes or includes the use
madebefore the owner has incurred liabilities above the $40,0080 any institutional controls, groundwatese restrictions, deed
maximum. noticesor other restrictions or notifications.

(d) If interim actions are performed during the course of an (4) REMEDIAL ACTION PLAN APPROVAL DECISIONS. (a) Depart-
investigation or prior to the approval of a remedial action plamentoptions. After the review of a submitted remedial action
costsabove $5000, excluding interest, shall not be reimbursgslan,the department may elect to do any or a combination of the
The department shall be informed priorttee implementation of following:

anyinterim action. 1. Approve the plan with cost caps.

(3) ENVIRONMENTAL FACTORS. (@) Environmental factors. 2 Require the submittal of an additional specific remedial
Consultantshall determine the presenuany of the following - actionplan for the purpose of determining whether there is a lower
environmentafactors: costoption to achieve a closed remedial action status.

1. Documented expansion of plume giar 3. Bundle the site with another remediation in order to reduce

2. Verified contaminant concentrations in a private or publicostswhile still achieving a status of a closed remedial action.
potablewell that exceeds the preventive action limit established 4 Dpirect the site to public bid process to establish a lower

underch. 160, _Stat_s. o o maximum reimbursable amount to achieve a closechedial
3. Contamination within bedrock or within 1 meter of bedaction.
rock. (b) Criteria for department decisionsln determining the

4. Petroleum product that it in the dissolved phase is prescourseof action to take on a remedial action plan, the departsnent
entwith a thickness of .01 feet or more, and verified by more thadnsideratiormay include the following points:

onesampling event. o ) 1. Whether the plan will achieve a closed remedial actien sta
5. Documented contamination disches to a surface water tus for $80,000 oress in total remedial action costs, including
or wetland. consultantplus commodity costs but excluding interest.

(b) Presence of emonmental factors.Consultants for sites 2. Whether a combination with another remedial action or site
thatexhibit one or morenvironmental factors shall complete awould possibly accomplish a net reduction in the cost to achieve
analysisof remedial alternatives and prepare a remedial actiartlosed remedial action.
plan. The analysis shall identify the lowest cost remedial strategy 3. f costs included in remedial action plan reflect reasonable
thatwill address the environmental factor ahe remediation of (gtsin terms of dollars per pound of contaminant reduction.

thesite. Included within the action plan shall be a cost detexil 4. Whether a bidding process might accomplish a reduction

viding separate dollar amounts for consulting and commodw the costto achieve a specific closed remedial action status or

activities. The cost detail shall provide the total cestcluding . : : :
interest buincluding all closure costs, for the remediation up t|c§ientn‘y new alternatives for the site that would reduce total costs.

approvalas a closed remedial actiothe remedial action plan, . _2- Whether bidding or bundling &ble to accomplish a reduc

costdetail,information on any interim actions conducted duringOn in the cost per pound of contaminant reduction.

the site investigation, and a separate report providing the informa 6. Whether the remediaktion plan under consideration pres

tion detailed in s. NR 716.15, and including an estimate of tof@ilts an alternative that is reasonably expected to result in the

contaminantmass, shall be submitted to the department ad@propriateagency approval for a closed remedial action.

approvalof the cost detail received before conducting any reme (5) CLAIMANT NOTICE. As a meansf verifying that the claim

dial action forwhich reimbursement will be claimed under thantis aware of the remedial action plan which has been submitted

PECFAfund. to the department, the department may require the submittal of an
(c) Absence of envinmental factor If no environmentalac: ~ Owner-signedstatement verifying knowledgef the remedial

torsare identified during or after a site investigation,¢hasu} ~ actionplan proposed.

tantwill develop an analysis of remedglternatives and prepare  (6) CLAIMANT OPTIONS. (@) After receiving an approval of a

a remedial action plan utilizing a non—active treatment approacemedialaction plan from the department, a claimant may elect to

The analysis shall identify the lowest cost remedial strategy eitherimplementthe alternative or to select another alternative.

will address the remediation of the site. Included within the-analf/the claimant elects to implement a higher cost remstiategy

sis shall be a cost detail providing separate dollar amounts for ctire claimant shall notify thelepartment in writing of the intent to

sulting and commodity activities. The cost detail shall provide thisea higher costlternative. The natification shall include the

total cost, excluding interest but including all closure cdstshe statementhatthe claimant agrees that the department approved

remediation up to approval as a closeahedial action. The reme alternative establishegshe maximum reimbursable amount for

dial action plan, cost detail, and a separate report providing ttensultingand commaodity services under the fund and that addi

informationdetailed in s. NR 716.15, and including an estimat@nal costs for the occurrence, excludingerest, will not be sub

of total contaminant mass, shall be submitted to the departmasnitted to the fund.
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13 DEPARTMENT OF COMMERCE Comm 47.35

(b) The department may elect to approve reimbursement fosm attempting the remediations. The department may also dis
a higher cost remedial stratedyit furthers the objectives of the qualify the consultant from performing all work under PECF
program. History: Cr. RegisterDecember1998, No. 516, &f1-1-99.
History: Cr. RegisterDecember1998, No. 516, &f1-1-99.
Comm 47.34 Deductibles for underground and
Comm 47.338 Review of existing sites. (1) GENERAL. aboveground tanks. All awards made under the scope of this
The department may review the remedial performance and coslteiptershall be subject to a deductible per occurrence.
associatedvith any existing sites. As part of the revjete (1) UNDERGROUNDTANKS. () For a claim filed after July 31,
departmentmay elect to do any or all of the following: 1987for costs incurred after July 31, 1987 and before August 15,
(a) Deny any or all fundingafter July 1, 1998, if a claimant 1991, the department shall issue an awssls a deductible
failed to carry out site recommendations developed by the DNRnountof $5,000 per occurrence.
in its “PECHA Efficiency Project.” (b) For a claim filed after July 31, 1987 for costs incurred on
Note: “PECFA Efficiency Project” refers to a study conducted by the DNR.  or after August 15, 199but before July 1, 1995, the department
(b) Deny any or all funding if a claimant fatts provide infor ~ shallissue an award less a deductible amount of $2,50G%us
mationrequired by the departmeas part of a review of existing of the eligible costs, but not more than $7,500 per occurrence.

sites. (c) Fora claim filed after July 31, 1987 for costs incurred after
(2) EXISTING SITE CAPS OR ESTIMATES. The departmentnay July 1, 1995, the department shall issue an award less a deductible
requirea redetermination of costs fany existing site to establish amountof $10,000 per occurrence.
atotal cost, excluding interest bmicluding all closure costs, to  (2) AsovEGROUNDTANKS. (a) For a claim filed after July 31,
achievethe status of alosed remedial action. After reviewing the1987for costs incurred after July 31, 1987 and before August 15,
total cost,the department may do any or a combination of the fal991, the department shall issue an awsrss a deductible
!owing: approve and establish a cap on total costs, excludiggountof $5,000 per occurrence.
interest;deny approval of costs; approve system enhancementsyy) ror g claim filed after July 31, 1987 for costs incurred on
bundle the site with another remediation(s); or direct the sit after August 15, 1991, and on or before July 1, 1993, the depart
througha public bid process to establish a lower site cost. Rentshall issue an award less a deductible amount of $2,500 plus
claimantmayelect either to implement the alternative or to selegb, of the eligible costs, but not more than $7,500 per occurrence.
anotheralternative. If the claimarglects to implement a higher (c) Fora claim filed after July 31, 1987 for costs incurred after

costremedial strategyhe claimant shall notify the department in X h
e ] ; ; = July 1, 1993, the department shall issue an award less a deductible
writing of the intent to use a higher cost alternative. The netific; mountof $10,000 per occurrence.

tion shall include the statement thhe claimant agrees that the o )
department-approveaiternative establishése maximum reim (3) OTHERTANKS. For a claim filed for a home oil tarsiystem
bursableamount for consulting and commodity services under tfi@mediation, within the scopeof this chapterno deductible
fund and that additional costs for the occurrence, excluding intémountshall be chaed. Only 75% of the amount of eligildests

est,will not be submitted to the fund. but no more than $7,500 shall be reimbursed.
History: Cr. RegisterDecember1998, No. 516, &f1-1-99. (4) REBATE OR REIMBURSEMENT OF DEDUCTIBLE. NO service
provider, consultant or subcontractor shall reimburse the respon
Comm  47.339 Cost effective remediations. sible party for the deductiblamount established by the depart

(1) FLexiBiLITY. If a claimant can achieve a closed remedi@nent. . ] )
action, and the total costs incurred are equal to or less thte%ﬁ‘gtzi St.etﬁ“on 101-%4f3ﬂ(14) ((jee)ftats-{ gr?"'de.‘s th?t}.gwe departgwlenmxti}

. . . . e deauctiple amount 1 € department determines esponsible party Is
$80,000,excluding interest, the department will allow the claimyapjer pay thedeductible amount o is indigent as determined by the department.

antto complete their remedialfefts without the requirements to: History: Cr. RegisterFebruary1994, No. 458, &f3-1-94.

(a) Develop and submit investigation and other interim-envi
ronmentalreports, if the site closure decisidalls under the Comm 47.35 Award payments for claims received

department'sauthority by the department before April 21, 1998. (1) GENERAL.
(b) Develop and submit a remedial action plan and be potdiyvardsshall be made funds are available at the time of comple
tially subject to caps, bundling and public bidding. tion of a claim review
(c) Adhere to the $40,000 cap on investigation costs. (2) SEQUENCING PAYMENTS. (&) Awards. Except for those

. . casesas specified in sub. (3) (ahd (b), claims shall be paid on
(2) NOTIFICATION AND REQUIREMENTS. If a claimant and his or ﬁlStI’iCt first-in first—out basis with the claim date being estab

her consultant elects to attempt to achieve a closed remedial ac :
within the $80,000 limit, the department shall be notified iﬂgﬂedwhen necessary approvals and the complete @ackage

advanceof implementation of the remediatiqggrocess of the

intendedattempt. If the dbrt is notsuccessful, the department

shallbe notified as soon as it is known or should have reasonaBlgtor do not have the ability to meet the test for self-insurance
beenexpected to be known that the site will not be completdgciudedin s. Comm 10.82. All requests for progress payments

within the $80,000 limit. The $80,00nit shall not be exceeded Shallbe accompanied by a compleemedial Fund Application
without prior notice to and approvédom the department. After form (ERS-8067).The department may conduct field or financial

notification of the failure to accomplish a closed remedial acti0a$Ud'tsor inspections to verify completion of each phase of reme

the department will provide direction on whether addition Tatioh pri(_)r to payment. o .
actionwill be funded, or whether a remedial action plan ibeo de’ggﬁfn-qgg;'fﬁe‘);ggﬁgs?:;g‘;fn“}ﬁL“;ifgggggg_'”“"“‘“e are available from the
preparedand submitted. If angxpenses above the $80,000 limit 2. Progress paymentsay be made only at the following
are incurred, excluding interest, without department approvgly,aq:

a. Completion of an emgency action;

theywill be the sole responsibility of the consultant and cannot be
b. Completion of a site investigation and remedial action

avebeen received by the department.
1. Progress payments may be made to entities thatrfzave

claimedfor reimbursement under the PECHINd.

(3) DisQuALiFicaTioN. If a consulting firm or consultant, in
the opinion of the department, exhibits a pattern of attempting alg@" ) ] ) o
failing to complete remediations under this section,dbpart c. Completion of remedial action activities; and
mentwill notify the consultant or the firm of the general restriction d. Annually for maintenance, monitoring and operation costs.
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(b) Other interim paymentsln addition to the progress pay action;or annually after completion of each year of operation and
ments identified in par(a) 2., the departmeshall also make maintenancer monitoring.

awardsat the following points: 8. For sites selected by the department for progress payments
1. When $100,000 afnreimbursed costs have been incurrebasedupon extremdife safety and environmental risk and where
for a site; or the claimant has demonstrated ttee departmerg’ satisfaction

2. If the department faifto approve reimbursement above théhathe or she does not have the financial means to conduct-a reme
$40,000 cap for the completion @ site investigation and reme diation without progress payments; after completion of the site
dial action plan development, and the lender terminates thivestigationsubmittal of the remedial action plan and receipt of

funding relationship with the responsible party and requegts  Written approval by thedepartment to submit the investigation
bursement. claim; after implementation of an approved remedial action; or

: annuallyafter completion of each year of operation and mainte
(8) PRIORITY PROCESSING. (a) Emegency actions. The nanceor monitoring. The department shall be the sole determiner

department may after determining that an engency exists,
makean award in advance of claims received prior to the-em whether progress payments are to be allowedanrappeal of
edecision to the department is not allowed.

gencycla_um. Th.efmdmg of an emeency shall be made base Note: Claimants, who have met diave the ability to meet the test of self-
uponan immediate need to protect public healt_h &aﬁf’bty The insurancemay also file for a payment after implementation and two years of actual
flndlng of an emegency may not be based on financial hardshrpperation,sampling, andnonitoring of an active treatment system and every two

or indigence of the responsible party or agent. The departm¥fsthereatter
shallbe the sole determiner of whether an @eecy exists and  (d) Other interim paymentsThe department shall also make
anappeal of the decision to the department is not allowed. awardsat the following points: _ S

(b) Cost-effectiveemediations.If a responsible party is able 1. When a lender terminates a funding relationship with a
to complete a remediation, l@@ast up to the point of long—term claimantand requests reimbursement for the funds expended. A
monitoringor where passive bio-remediation is approved by ttfgmpleted Assignment of PEOK Reimbursement form
DNR, and the total costs incurred aggual to or less than (ERS-8523)hall besubmitted to the department prior to pay
$50,000, the claim may receive priority processing. C|aim$1entand the check shall be jointly paid to the claimant and the
receivedunder this paragraph may be processecaulds made lender. _ _ o
beforeother complete claims, except for egercy claimsinder 2. When a claimant has incurred eligible expenses equal to the
par.(a). occurrencenaximum plus the applicable deductible.

History: Cr. Register February 1994, No. 458, &f3-1-94; am. (1), (2) (a) Note: Copies of the department forms requiiethe code are available from the
(intro.) and (b) (intro.),.r(2) (a) 1., renum. (2) (a) 2. and 3. to be (2) (a) 1. and 2. at¢partmentn the address shown in the Appendix.

am. 1., RegisterDecember1998, No. 516, &f1-1-99. (3) PrIORITY PROCESSING. (a) Emergencyactions. The
departmentmay, after determining that an emgency exists,
Comm 47.355 Award payments for claims received makean award in advance of claims received piiothe emer
by the department on or after April 21, 1998. (1) GEN- gency claim. The finding of an engency shall be made based
ERAL. Awards shall be made if funds are available at the time @honan immediate need to protect public health saféty The
completion of a claim review finding of an emeggency may not be based on financial hardship
(2) SEQUENCINGPAYMENTS. (a) Except for those cases specior indigenceof the responsible party or agent. The department
fied in sub. (3) (a) and (b), claims shall be paid on a strict first-irshall be the sole determiner of whether an eraecy exists, and
first—out basis with the claim date being established when aapappeal of the decision to the department is not allowed.
requiredstateagency approval and the complete claim package (b) Cost-effective@mediations.If a claimant can achieve a

havebeen received by the department. closedremedial action, and the total costs incurred are equal to or
(b) Closure. Payments shall be made for closed remedilgssthan $80,000, excluding interest, the claim may receive-prior
actions. ity processing. Claims received under this paragraph mpsobe

(c) Progress paymentsProgress payments may not be madtessednd awards made before other complete claims, except for
to entities who have met or have the ability to meet the test of séférgenciclaims under pafa.
insurancein s. Comm 10.82. All requests for progress payments ! 'Soy: Cr: RegisterDecember1998, No. 516, f1-1-96.
shall be accompanied bg completed Remedial Action Fund
Application form (ERS-8067). The department may conduc
field or financial audits or inspections to verify completion of eadlt
phaseof remediation prior to payment. Progress payments m
be made only at the following times:

t comm 47.36 Third—party claims. (1) GENERAL. A
sponsibleparty may file a claim with the department for the
jimbursemenbf an amount paid to third parties for personal
injury to another individual or éfsite property damagassoci
. . atedwith a petroleum product disclygr from an undground
1. Completion of an emgency action. petroleumproduct storage tank system within the scope of this
2. After completion of an investigation, submittéithe reme  chapterThe existence of these claims shall be made known to the
dial action plan and receipt of written approval by the departmefépartmentby the responsible party shall notify the department
to submit the investigation claim. of these claims, no later than 30 calendar days from the date that
3. Approval of a closed remedial action. they knew or could have reasona_bly have been expected to have
4. Approval of natural attenuation as final remedial Knownof the occurrence of the injury or personal property loss.
responser at the end of eadwo-year cycle of the monitoring Rulesestablished by thefide of the commissioner of insurance,

necessaryto show that remediation by natural attenuatiot asspecified in s. Ins 6.35, concerning ineligible costs for third-
occur. party claims shall apply

5. At the end of each two-year cycle of monitoring required (2) THIRD-PARTY COMPENSATIONFOR UNDERGROUNDSTORAGE
for off-site contamination TANKS. Costs incurred from environmental pollution and remedi

6. After imol i t'. d2 attual i ationactions, including compensation to third parties for property

o erimp efg.e” t‘i‘ 'O?ha“ . yef‘jfs “f’; Operat'r?“' 021 damageand individual bodily injurymay be deemed eligible
monitoring,or combination thereof, and every 2 years thereaftelygisas specified in s. Comm 47.30 (1).

7. For financial hardship claimants: after completion of the Note: Liabilities whichare excluded from coverage in liability insurance policies
site investigation, submittal othe remedial action plan and for bodily injury and liabilities which are excluded in liability insurance politoes
receiptof written approval by the department to submit the inve%rrt])perty damage, for the purpose of this chapterdefined by the state ofiston-

. h . . . . commissioner of insurance, as specified in s. Ins 6.35, as required in s. 101.143
tigation claim; after implementation of an approveemedial (1m), Stats.
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15 DEPARTMENT OF COMMERCE Comm 47.40

| Note: ga tpetrson C?ndﬁcts etl rﬁiqﬂedial @}cttiorll acti;/ity forha ?Agehmmﬁ r?etm (c) The department magfter reviewof the bid, determine that
fou procuct storage ok sytentome ol trk syster, sheler of ot e peofhe sale_may be completed. A check payable tadfpmriment,
not evidence of liability omn admission of liability for any potential or actual envi indicatingthat it is from the sale of remedial equipment or materi
ronmentajpollution, as specified in s. 101.143 (7) (b), Stats. als, shall be provided to the department for deposit teHyze
(3) INTERVENTIONIN THIRD-PARTY CLAIMS. The owner or oper gatedaccount.
ator of an undground petroleum product storage system eligible (q) f the bid price is not at fair market valuefor any other
for an award under the scope of this chapserll notifythe reason not acceptable to the department, the department may at
departmentn writing of any action by a third party against thets discretion take possession of the equipment or materials for
;ﬁ?ﬁ"gea?gltﬁ:éd_gt?gtl)éu?:t'?ggui?aért‘g:aar;?Wn!;;r?]r fgfigaéor of (e) The department, at its discretion, may publish a listing of
pensatic?rfor bocFi)in injury oFr) property dargag?y The departme remedial equipment or materials available for usesatediation
f st ist the department in this in'tervention ites.The department may require thse of this equipment or
orjustice may assis P : materialsrather than the purchase of new materials and equip
(4) THIRD-PARTY COMPENSATIONFOR ABOVEGROUND STORAGE  mentfor a remediation.
TANK sysTems. Third—party damages are not a reimbursable Hisory: Cr. RegisterFebruary1994, No. 458, &3-1-94.
expenséf the damage is the result of a disgfeafrom an above
groundpetroleum product storage system. Subchapter V — Consultants, Consulting Firms,
(5) REASONABLE JUDGMENTDETERMINATION. (@) Third—party Laboratoriesand Drilling Firms
personal injury. The department may establish a peer review
adjudicatorpanel to review third—party personal injury reim Comm 47.40 Admission to participation. (1) Gen-
bursementclaims resultingfrom a dischaye from an under ERraL. (a) All consultants and consulting firms shall be required
groundpetroleum product system under the scope ofthapter to register with the department for admissiopaaticipate in the
Thereview panel shall make a monetary determination for -reirRECFAprogram. Consultants conducting warhder this chap
bursementbased upon reasonable health care service apdts ter may normally be defined as, but fiatited to, principal engi
other computation methods established by the department. neersproject engineers, hydrogeologists, and environmental sci
(b) Peer review adjudicator pane|_ The pane| may make a r@@tiS_tSOf SpE‘CIa“StSElIgIbIlIty for _adnjission shall be based upon
ommendatiorto the department for an award from the fund teeceiptand approval of the application.
compensatéehe third party for personal injury or propedsn: (b) Remedial consulting services and activities performed by
age.The department shall review the recommendation and makdividuals and firms, who have not registered to participate in the
adecision regarding an award amount under the program. PECFAprogram may not be reimbursed under the scope of this
(c) Third—-party property claims. For third—party claigsse chapterunlessthe department determines that denying +eim
ciatedwith the removal of property items such as, butingted bursementvould conflict with the achievement of the goals of the
to, blacktopand cement, the depreciated value of the propefFCFAprogram. . o N _
may be reimbursed. The basis of the valu¢hef property shall Note: Admissionto participate initially included an interim provision which

. . . .requiredall consulting firms and consultants to meet all criteria as specified in sub.
beincluded in the claim. Full replacement costs may not be relm?as of February 28, 1993. P

bursedby the fund. (2) ConsuLTANTS. (@) General. Consultantshall meet all
(6) EriciBLE cosTs. (a) A responsible partyay include the applicable consultant qualifications that may be establisbgd
reimbursementor personalnjury or property damage costs on ghe DNR and shall be registered to participate in the FEQB-
claimfor an award within the scope of this chapRegimburse gramby application to the department. All consultants shall also
mentof a claim shall be based upon a showing that the cost wasetand demonstrate compliance with the following criteria:
causedby the petroleum product discharand that thamount 1. Provide a signed statement to the department verifying
claimedis reasonable. agreemento abide by the provisions of the statutes and adminis
(b) If third—party claims exceed the maximum allowed undérative laws under the PE@Fprogram;
this chapter for the applicable type of undgound petroleum 2. Certify knowledge of the PE@Fprogramand this chapter
productstorage tank system, costs shall be reimbursed in the fol (b) Ineligibility. Consultantsiot meeting the criteria as speci

lowing order: fied in par (a) shall no longer beligible to participate in the
1. Eligible costs of on-site andfesite remediation and PECFAprogram.
replacemenof drinking water wells; (3) CONSULTING FIRMS. (a) General. Companies opbther
2. Eligible costs for personal injury; and organizationsthatprovide environmental or remedial consulting
3. Eligible costs for property damage. servicesunder the scope of this chapter shagjister to participate
History: Cr. RegisterFebruary1994, No. 458, &3-1-94. in the PECR program by application to the department.
(b) Documentation.In order to be registered to participate,
Comm 47.37 Disposal of remedial equipment and consulting firms shall meet and demonstrate compliance thigh

materials purchased through PECFA. (1) GeNneraL. If following criteria:

materialsor an equipment item, which was purchased and-reim 1. Provide a signed statement to the department verifying
bursedfor through the PECGKfund, is no longer required at theagreemento abide by the statutes and administrative rules under
site, the item or material shall be sold and the funds returned to tRe@ PECFA program and to include a signed statement with each
PECFAfundfor deposit to the segregated account for the paymejiim that all costs claimed by the consulting firm are a true and

of claims. accurateaccount of services performed,;

(2) SALE OF REMEDIAL EQUIPMENT OR MATERIALS. The sale of 2. Provide a signed statement that the firm shall make-avail
remedial equipment or materials no longer required shall kgblefor inspection and audit records requested by the department
accomplisheas follows: for field or financial audits under the scope of this chapter;

(a) The claimant shall obtain the best available bid for the 3. Certify knowledge of the PE@Fprogram and this chapter;
equipmentitem or materials; and

(b) The claimant shall submit the bid price obtained twed 4. Certify that they will comply with all OSHA training and
original purchase price of the item to the PBQsrogram for safety requirements related to remedial activities ardvices
authorizationto sell; and performedunder the scope of this chapter even if the firm is not
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requiredto have OSHA trained sfdbr other projects or profes Comm 47.41 Method of disqualification. (1) Gen-

sionalactivities. ERAL. The department may disqualify a consultant or consulting
~ Note: Initially all consultants and consulting firms were required to meet the critirm from admission to participate or make claims urtter
ria outlined in par(b) by February 28, 1993. PECFAprogram, ifthe department has investigated and deter

(c) Insurance. 1. All consulting firms shall obtain and main minedthat the consultant or consultifign has failed to comply
tain errors and omissions (professional liability) coverageith this chapterDefrauding the PE@¥program shall be cen
including pollution impairment liability, of no less than sidereda criminal ofense, as specified in s. 101.143 (3) 8fjts.
$1,000,000per claim, $1,000,000 annual aggregate and with a (3) Dpisqualification. Thenotice of disqualification shall be
deductibleof no more than $100,000 per claim. madeby certified mail sent to the address filed with the applica

2. A certificate or certificategerifying the existence of the tion. Service shall be verified e certified mail receipt. The
requiredinsurance coverage for all environmental consultantsllowing types of conduct may constitute the basis for disqualifi
who performed work includeih a claim, shall be submitted with cationfrom participation in the PE@F program:

the PECFA glaim. _ 1. Intentional cost shifting;
3. The insurance coverage shall be provioed firm that has 2. Intentional billing for activities not undertaken atpecific
an A.M. Best rating of at least "A-". cleanupsite, rebating of the deductible or structuring of a claim

4. A consulting firm may request the departmeapproval to provide a responsiblearty with a rebate or reimbursement of
of an alternate mechanism for meeting the requirement of the deductible;
maximum deductible of $100,000 per claim. The department 3. Intentionally submitting fraudulent invoices or bills, or
shall review the request and determine whetit@neets the fraudulent or incomplete claims;
requiremenbf the rule. 4. Conducting unnecessaiyefective or incomplete reme

Note: Initially all consulting firms were required to meet the insurance provisior&ia| activities or services:
asspecified in par(c) by June 1, 1993. !

History: Cr. RegisterFebruary1994, No. 458, &3-1-94. 5. Attempts to defraud, including but not limited to false or
double billing clients for work conducted;
Comm 47.405 Application for admission to partici - 6. Molations of the administrative rules of the department;

pate. (1) Application by a consultant or consulting firm for 7. \folation of the state of Wconsin Statutes;

admissiorto participate shall be made in writing and include the ' g Fajlure to obtain or maintain criteria for participation as
nameof the person or contaperson, a complete name and mailestablishedn s. Comm 47.40 (2) or (3), whichever is applicable;
ing address, telephone and fax numbers, the federal tax identifica g Chaging of a fee that the department has determined to be

tion number or social security numbend all items included in gy caqgjve, ~after written notice from the departrtiestthe fee is
s. Comm 47.4@2) or (3), whichever is applicable. Consultants, ‘ossiveand should not be chyed; and

and consulting firms shall inform the department in writing 10. Denial of access to requested records

within 30 business days of any change in the information pre A SoHEE )
viously provided to the department. (b) Reinstatement to participatioA. consultant or consulting

. e . irm no longer registered to participate may be reinstated after a
(2) Applicationtor admission shall be submitted to Fhe.dePar‘Lpecifiedpe?iod (?ependent Epon trr)le numger of occurrences of
?h?nt %nsirl:oggrS\ sle?Zﬂegr t;i};nzhgt ;,jtﬁgasrggﬁngé I\:gf}{écfélotg ?hgrior disqualification as specified in pga). The following peri
9 p dsof disqualification maye used to determine reinstatement to

department. e ’ .
Note: Copies of the department forms required in doide are available from the part|C|pat§|n the FECR p,rOQrar,n,' .
departmenat the address shown in the Appendix. 1. A first period of disqualification, shalle no less than 3

(3) Failureto comply withs. Comm 47.40 shall immediately months;
disqualify a consultant or consulting firm participation in the 2. A secondr subsequent period of disqualification, shall be
PECFAprogram. The department shall not reimburse for servicas less than fonths but may be for an indefinite period depend
performedby consultants or consulting firms that are mglis  ing on the severity of the violation; and
teredto participate unless the departmeddtermines that reim 3. Criminal or fraudulent actions, within the scope of the
bursementvould further the goals of the program. PECFA program, shall result in permanent disqualification.

(4) Upon receipt of the completed application form, the (c) Hearings and appeals of decisions regarding disqualifica
departmenshall review and evaluate the application and maken. When the departmedetermineshat a consultant or cen
all necessary notifications to the applicant within 30 daybef sulting firm is no longer registered to participate, thieekd
receiptof the application. partymay appeal as specifigd s. Comm 47.53. The right to hear

(5) If the department determin#sat the applicant does noting shall be considered waived if the applicant fails to submit the
qualify for admission to participatthe applicant shall be notified requestwithin 30 calendar days of receipt of the determination.
of the findings in writing and instructed on the apppaisedure Thedepartment shall conduct a hearing and record the proceed

providedunder s. Comm 47.53. ings. The department shall conduct a hearing avade a deter
History: Cr. RegisterFebruary1994, No. 458, &3-1-94; rand recr(2), Regis ~ Mination within 30 business days of the hearing regarding dis
ter, December1998, No. 516, &f1-1-99. qua“ﬂca’uonto part|c|pate.

History: Cr. RegisterFebruary1994, No. 458, &f3-1-94.

Comm 47.406 Issuance of certificate of admission. . . .
Uponverifying the completion of the requirements for admission, Comm  47.415  Laboratories and drilling firms.
the department shall notify the applicant in writing and shall issé) INSURANCE. (a) As of March 1, 1994, all laboratories-per
the appropriate certificate. The certificate shall bear the namef@fming work under the PEG¥program shall obtain and main
the applicant, certification number and certification categxry tain errors and omissions (professiotiability) coverage of no
individual consultant or consulting firm. The department malgssthan $1,000,000 per claim, $1,000,000 annual aggregate and
periodically require submittal of proof that individuats firms @ deductible of no more than $100,000 per claim.
continueto comply with the conditions in s. Comm 47.40 (2) or (b) As of March 1, 1994, all drillingirms performing work
(3), whichever is applicable. The department shall issue the certinderthe  PECR program shall obtairand maintain general
icatewithin 30 business days of full completion of the requireliability coverage, includingpollution impairment liabilityof no
mentsfor admission by the applicant. lessthan $1,000,000 per clain1,000,000 annual aggregate and

History: Cr. RegisterFebruary1994, No. 458, &f3-1-94. adeductible of no more than $100,000 per claim.
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17 DEPARTMENT OF COMMERCE Comm 47.52

(2) Coverace. The insurance obtained by laboratory dridi  than10 calendadays in advance of any work being performed
ling firms shall cover work performed under PRGSh or after ata site or sites.
March 1, 1994. For all laboratory and drilling firms included in  (e) Parallel sampling requirememt the request of the depart
aclaim, a certificate or certificates verifying the existence of thfient, consultant®r firms registered to participate omganiza-
insurancecoverage as specifigd sub. (1), shall be submittedtionsor individuals who perform remedial action services shall,

with the PECR claim. as directed by the departmertéke soil or groundwater samples
(3) RaTiNG. The insurance coveraghall be provided by a andsubmit these samples to a laboratory specified by the depart
firm that has an A.M. Best rating of at least "A-". ment. The cost of preparing and submitting these samples shall

(4) ALTERNATE MECHANISMS. A laboratory or drilling firm bean eligible cost to the PEBFprogram independent of any cost
mayrequest the departmesitipproval ofin alternate mechanism ¢apOr costestimate. The laboratory reports, for requested sam
for ‘meeting the requirement of the maximum deductible g{;s,shall be sent to the department directly from the specified
$100,000per claim. The department shall review the request a oratory.The cost of the laboratory analys[s shall be paid by the
determinewhether the mechanismeets the requirement of the@Wnerand submitted as part of the PECStaim.
rule. History: Cr. RegisterFebruary1994, No. 458, &f3-1-94.

History: Cr. RegisterFebruary1994, No. 458, &3-1-94.
Siory: = Registerrenrian ° Subchapter VI — Legal Issues
Comm 47.42 Field and financial audits. (1) GENERAL.
The department shall routinely investigate remediation sites

establishthat the remediation is appropriate and that cog ; o :
. e - o 0 a home oil tank system shall have the responsibility of rotify
incurredreflect the remediation services and actwmgs. ing the department of a property transfer which occurs during a
(2) AppLicaBILITY. The department magonduct field and yemediation.
financial audits as deemed necessary in order to further the goaliz) SALE AGREEMENT. The sale a ;
g X . greement for a property being
of the PECR program. Activities which may warrant the conduc, ,nterred during a remediation or prior to the completioraof

of a field or financial audit may include, but not be limited to, t%mediatiomhall containlanguage defining the party responsible

Comm 47.50 Noticing the department of actions.
PROPERTYTRANSFER. The owner or operator or person ewn

following: for the completion ofhe remediation, responsible for the pay
(a) Complaints; mentof costs incurred and the recipient of the PEC&ward.
(b) High cost sites; History: Cr. Register February 1994, No.458, ef. 3-1-94; correction made

(C) Cases where retrofits are being undertaken: unders. 13.93 (2m) (b) 1., Stats., Registeecember1998, No. 516.

(d) New construction activities; Comm 47.51 Petroleum storage environmental
(e) Receipt of additional information which messultin mod ~ cleanup council. (1) CounciL. As per s. 15.157 {3, Stats.,
ifying the initial determination of eligibility; the petroleum storage environmentdéanupcouncil is created

(f) More than one occurrence on a specific site; and in t(k; clj:epartment. The council shall meet at least
. L . REQUENCY OF MEETINGS. uncil s S
(9) Sites having intermingled plumes. annuallyand at the call of the chaia majority of its members or
(3) MAINTENANCE OF AND ACCESSTO RECORDS. (@) General. atthe request of the department.
All consultants and consulting firms registered to participate, all (3) ReIMBURSEMENT. Each member shall be reimbursed for

organizationsand individuals, includingut not limited to service tualand necessary travel and meal expenses incurred in the per
providersand others who perform remedial action services, qlfi,anceof their duties in accordance with current state travel
owners,operators, and persons owning home oil tank syste dexpense guidelines

who file or attempt to file a claim under the PEECIBrogram shall ) R Th il shall h he followi
maintainrecords relevant to a claim for 6 years after claim- sup_(4) .Ebs.lF.’(?NS_'B'L'T'ES' e councll shall have the following
mittal and make available fanspection, upon request of the'®SPonsibilities:

department,all financial and work records deemed by depart (a) Advise thedepartment on any rules promulgated to imple
mentas necessary to support or investigate a claim or attempf@@nt s. 101.143, Stats.;
claim. (b) Review and advise the secretary of the departmerthand

(b) Failure to maintaimecords and denial of accedgailure ~Secretary of the DNR on the implementation of the petroleum
to maintain and denial of accessrecords, as specified in pé), storageremedial action program established in this chapter;
requestedby the department shall constitute grounds for denial (C) Review estimates dfinds and fees needed to sustain the
of participation in the PE@Fprogram and penalties apecified petroleum storage remedial action program; and

in par (c) may apply (d) Consult on processes and procedures for awarding claims
(c) Penalties.Penaltiesshallbe established for violations to underthis chapter
this section, as per s. 101.143 (10), Stats. (5) Quorum. A majority of members of the council shall

1. Any owner or operator or persowning a home oil tank constitutea quorum to conduct business and take actions.
systemor service provider who fails to maintain a record as spegjHisory: | g“lg‘%%'s(?r;'):‘?g)f%awsﬁagg‘v No. 458, &f3-1-94; correction in (1)
fied under this chaptemaybe required to forfeit not more than o " '
$2,000.Each day of continued violation constitutes a separate comm  47.52 Dispute resolution  procedures.
offense. (1) Individuals, including owners, operators, persons owning

2. Any owner or operator or persomwning a home oil tank homeoil tank systems and their agents may submit a writtea com
systemor service provider who intentionalliestroys a document plaint to the departmemegarding a consultant or consulting firm
thatis relevant ta claim for reimbursement under the fund, masillegedto be involved in any violation of the law or this chapter
beﬁned not more than $1,000 or imprisoned fOI‘ not more than 10 (2) The department may investigate a"eged violationst®n
yearsor both. own initiative or uporthe receipt of a complaint. The department

(d) Noatification of work performedThe department mayt mayconduct an investigation and make a determination regard
its request, require consultants and consulting firms registeredrtg a complaint within 30 business days of the receipt of the com
participationand all oganizations and individuals who performplaint. The department shall take appropriate action based on its
remedialaction services and all owners, operators @grdons determinationlf it is determined that no further action is war
owning home oil tank systems to notify the department no lesanted,the department shall notify the persorfected.
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Comm 47.52 WISCONSIN ADMINISTRATIVE CODE 18

th_Note:t_ Section 101|.09 (05% S&ats.t, (sitateds ‘Rﬁ])_waltiest_my ﬁ?rffont wftul) viomtes (d) Conciliation ageement prior tdearing. If the department
IS section or any rule or I adopted under this sectl all Tortelt not less than H e
$10nor moe than $1,000 for eactiolation. Each violation of this section or any andthe afected party are able to reach agreement on dISpOSItIOI’]

rule or order under this section constitutes a separate offense and each day ef coha complaint prior to a hearing, such agreement shall:

uedviolation is a separate offense . L .
Note: Each remedial activifycost item fraudulently claimed, or other activities 1. Be transmitted Imvriting to the secretary of the department,

conductedbr information submitted in violation of any section of this chapter shall 2, Not bebinding upon any party until accepted by the secre
be considered a separate violation.

History: Cr. RegisterFebruary1994, No. 458, &éf3-1-94. tary of the department; and
) 3. Not be considered a waiveranfy defense nor an admission
Comm 47.53 Appeals and hearings. (1) HEARINGS. of any fact until accepted by the secretary of the department.
]S_a) General. A Ssrr:ons_lble p%ﬁ%ﬁené' contsulta?t or ConSl.Jfl.t”&g. (e) Witness feesWitness fees and mileage of witnesses sub
irm may requesh hearing with the department, as specified i -
s.101.02 (6) (e), Stats., on any provision or decision made wit?‘%gﬁgggfcgpwﬁﬁgzgg }ir:ecciiﬁ:pa_ttrtme?tt shallzd at the rate pre
the scope of this chapter except as specified in ss. Comm 47 urt cou ’ )

47.35(3), 47.355 (2) (c) 8. and (3) (a) and.[{a) 2. {2) ConpbucTorHEARINGS. All hearings will be conducted by
(b) Appeal Bquirements.All appeals pursuant to this chapteP€rSons selected by the department. Persons so desigmetgd
shallbe filed no later than 3@alendar days from the date of thetdministeroaths or dirmations and may grant continuances and
decisionbeing appealed. The department may make a determiidiournmentsor cause shown. The fetted party shall appear in
tion not to proceed with a request for a hearing depending on BESon and maerepresented by legal counsel.ittWsses may

natureof or amount of the cost item being appealed. be examined by persons designated by the department.

1. Costsof consultants or individuals preparing and partici  (3) DETERMINATIONS. Thedepartmentay make determina
patingin appeals shall not be eligible for reimbursement under tHgns and enterits order on the basis of the facts revealed by its

PECFAprogram. investigation Any determinations as a result of petition or hear
2. Appeals of items identifieds ineligible, as listed in s. N9 shall be in writing and shall lending unless appealed to the
Comm47.30 (2), shall not be allowed. secretaryof the department.

(c) ResponseUpon receipt of natification of hearing from the  (4) APPEALARGUMENTS. Appeal aguments shall be submitted
departmentthe afected party may submit to the department & the department in writing unless otherwise ordered.
written response within 30 calendar days of the date of service.(5) REiMBURSEMENTS. An award or portions of aaward
Failureto respond within the prescribed time limit, or failure tanderthescope of this chapter may be withheld until a decision
appearat the scheduled hearing, may result in the allegatiopsan appeal shall be finalized.
specifiedin the complaint being accepted as true and accurate.History: Cr. RegisterFebruary1994, No. 458, &f3-1-94.
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