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Chapter NR 341
GRADING ON THE BANK OF NA VIGABLE WATERWAYS

NR 341.01 Purpose. NR 341.06 Stormwater management plan requirements.
NR 341.02 Applicability. NR 341.07 Construction site inspections and maintenance.
NR 341.03 Definitions. NR 341.08 General permit for project sites.

NR 341.035 Bank determination. NR 341.09 Individual permits.

NR 341.04 Grading application. NR 341.10 Enforcement.

NR 341.05 Erosion control plan requirements.

Note: Chapter NR 341 was ceated as an emergency rule effective May 19, (1) “Agricultural use of land ” means planting, growing, culti

2004. vatingand harvesting of crops for human or livestock consump

. .. tion, pasturing or yarding of livestock, sod farms and beekeeping.
NR 341.01 Purpose. The purpose of this chapter is torps definition does not include the construction of structures

establisheriteria defining those activities needing a grading pegychas barnsmanure storage facilities or barnyard rdraitrol

mit for gradingsites as required by s. 30.19 (19g) (c), Stats.; and§9stems.

specifypermit requirements necessary to profetlic rights and “\ote: This definition is equivalent to the definition in38.40 (1), Stats., and dif
interestand to protect ripariarights for grading sites regulatedters from the definition in ss. NR 151.002 (2) and 216.42 (2) only in that beekeeping
underthis chapter is included and tree nurseries are not included.

History: CR 04-085: cr Register April 2005 No. 592, eff. 5-1-05. (2) “Department’'means the department of natwesources.

o ) (3) “Final stabilization” means that all land disturbing €on
NR 341.02 Applicability. (1) GRADINGsITEs This chap  stryctionactivities at the grading site have been completed and
ter applies to activitieeegulated under s. 30.19 (1g) (c), Stats. Afhat a uniform perennial vegetative cover has been established
applicationfor a grading permit shaiie filed with the department with a density of at least 70e4 the cover for the unpaved areas
pursuantto ch. NR 310 by any person that intends to grade ghd areas not covered by permanent structures or that employ
removesoil from the bank of any navigable waterway where tr@luiva|enmermanent stabilization measures.
areaexposed by the grading or removal will exceed 10,000 square,

feeton the surface of the bank as determined in s. NR 341'0?‘;c(§t))y %’:gﬁgtigqnearg?ntg\?aﬁ)2¥Srggilssttﬁéﬁgzeo?fst2”e land sur

Thisincludes areas that are part ddger common plan of devel . . . . L
opment or sale where multiple separate and distinct gradiing (5) “Land disturbing construction activity” means any man-
ities may be taking place different times on diérent schedules, madealteration of the land surface resultinga change in topeg

but underone plan, such that the total area exposed by gradind®@PhyOr existing vegetative aron-vegetative soil cover that may

removalwill exceed 10,000 square feet on the bank. resultin stormwater rundfand lead to increased soil erosion and
Note: Nonmetallic mining projectshall be processed under ch. NR 340 and shainovementof sediment into waters of the state. Land disturbing
meetall the standards in ch. NR 340 not ch. NR 341. constructioractivity includes clearing and grubbing, demolition,

(2) NR 216CONSTRUCTIONPERMITS. Sites in compliance with excavating pit trench dewatering, filling and grading activities.
a construction site stormwater discharpermit administered  (6) “Navigable waterway” means any body wfater with a
undersubch. 11l of ch. NR 216 aralso meeting the conditions of definedbed and bank, which is navigable under the laws of the
s. NR 341.08 shall be deemed to be in compliance with the-prastiate. In Wisconsin, a navigable body of water is capable of-float
sionsof this chapter ing the lightest boat or sKitised for recreation or any other pur

. : poseon a regularly recurring basis.
. (3) LocaL ADMINISTRATIO!\I oFNR 216 Sites in com_p_llance Note: This incorporates the definition at s. 30.01 (4m), Stats., and current case law
with the terms of an authorized local program fordbeinistra  which requires a watercourse to have a bed and tdaysy City of Hudson27 Wis.

tion of construction site stormwater dlsoglar perm|tsunder 656 (1871), and requires a navigable waterway to float eyalarly recurring basis
subch.lil of ch. NR 216, and consistentith the conditions of s. L@‘iﬂhgﬂfﬁt&%ﬁé g;ﬁf@ﬁgaﬁgfﬁscgg”é; (DCNtRAm wlség%gse (1975yillage

NR 341.08 as well as procedural requirements agreed to in wit ' - APP- 2580
ing between the department ahé municipality shall be deemed

to be in compliance with the provisions of this chapter
(4) ExempTiONS. This chapter does not apply to:
(a) The construction or repair of any public highywesere

(7) “Ordinary high water mark” means the point on the bank
or shore up to which the presence and action of water is so continu
ousas to leave a distinct mark either by erosion, destruction-of ter
restrialvegetation or other easily recognizable characteristic.

s ) . " ! (8) “Priority navigable waterway” has the meaning in s. 30.19

pzuzbllc highway has the meaning given for highway in s. 340'({%) (c), Stats., and as identified by the department in s. NR 1.07.

( )’ Stats. Note: Section 30.19 (1b) (c), Stats., provides that “priority navigable waterway”
(b) Any agricultural use of land. meansany of the following:

- : ; i« 1. A navigable waterwayr a portion of a navigable waterwdlyat is identified
(C) An activity that dfiects a nawgable inland lake that 1S35°an outstanding or exceptional resource water under s. 281.15, Stats.

locatedwholly or partlyin any county having a population of 2. A navigable waterwaypr a portion of a navigable waterwigentified as a trout
750,0000r more. stream.

o ; i 3. A lake that is less than 50 acres in size.
(d) .Any aCtIVIt.y that afiects a port_lon of Lake .MI_ChIgan’ Lake 4. Any other navigable waterwagpr portion of a navigable waterwathat the
Superioror a navigable stream that is located withicounty hav  gepartmenhas determined, by rule, contains sensitive fish and aquatic hetitat
ing a population of 750,000 or more. thatthe department has specifically identified by rule.

Note: The landowner of aite exempt under pars. (c) and (d) is still required to_Informationand lists can be obtained by contacting the department, or ésund
submita notice of intentinder subch. 11l of ch. NR 216 for land disturbing constructhe departmens website at wwdnr.wi.goy under the topic “aterway and \atland
tion activity of one or more acres. Permits”. o ) _
History: CR 04-085: ct Register April 2005 No. 592, eff. 5-1-05. (9) “Stabilize” means the process of making a site steadfast or
firm, minimizing soil movement by the use of practices such as
NR 341.03 Definitions. For the purposes of this chaptemulchingand seeding, sodding, landscaping, paving, graveling or
the following definitions apply: otherappropriate measures.

RegisterApril 2005 No. 592


http://docs.legis.wisconsin.gov/code/admin_code

File inserted into Admin. Code 5-1-2005. May not be current beginning 1 month after insert date. For current adm. code see:
http://docs.legis.wisconsin.gov/code/admin_code
NR 341.03 WISCONSINADMINISTRATIVE CODE 78

(10) “Total projectarea” means the area of land disturbing (a) Non-priority navigable waterwaysFor navigablevater
constructioractivity both within and outside of the defined bankwaysthat are not priority navigable waterways, the bank is 75 feet
if it is part of the same project. landwardfrom the ordinary high water mark. Howeyiéat 75

History: CR 04-085: cr Register April 2005 No. 592, eff. 5-1-05. feetor less from therdinary high water mark the slope is 12% or

NR 341.035 Bank determination. (1) DETERMINATION greaterthe bank shall extend further landw#odhe pqint where
OF THE BANK. For purposes of establishing jurisdiction under §heslope ofthe land becomes less than 12%, provided the slope
30.19, Stats., the bank of a navigable waterway shall be -deté less than 12% for more than 50 feet. See Figure 1.

minedas follows:

OHWM B

(Ordinary High Water)

,12%

J

85’
Figure 1: Sample bank determination. In this example the bank extends to C — 85 feet.

(b) Priority navigable waterways For priority na\./igable. 2. 500 feet for priority navigable waterways.
waterwaysthe bank is 300 feet landward from the ordinary high (d) Area of banldisturbance shall be calculated on the surface

watermark. Howeverif at 300 feet or less from the ordindiigh  of the land and shall include all the disturbed area within the bank
watermark the slopés 10% or greatethe bank shall extend fur asdefined in sub. (1).

therlandward to the point where the slagdehe land becomes less

than10%, provided the slope is less than 10% for more than Eﬂders. 30.19 (19) (c), Stats., the area on the bank of a navigable

feet. ) . . ) waterway exposed by the grading or removal of soil shall exceed
(c) Complete interruption Notwithstanding parga) and (b), 10,000square feet.

the bank may not include any areas where the slope or drainag&istory: CR 04-085: cr Register April 2005 No. 592, eff. 5-1-05.
of the land into the navigable waterway is completely interrupted.
Completely interrupted means a topographic break thatsiops  NR 341.04 Grading application.  All of the following
off from reaching navigable waters. informationshall be submitted for a grading application:

(2) MEASUREMENTS For purposes of establishipgisdiction (1) ownersHip. A copy of the deed, lease, land contract
unders. 30.19, Stats., the measurement of the bank of a navigalif¢er document showing ownership of the project site.

waterwayshall be .determlned as follows: . (2) ProTos. Photographs that clearly show the existingproj
(@) The bank distance shall be measured on a horizontal plagi&.area with a size reference.
(b) Slope shall be measured along the surface flow path except3) perwission. Permission frontandowners for department
asprovided in par(c). staffto enter the site.
(c) Instead of determining the surface flow path and_ measuring(4) PLANS. Plan drawing sheet.
theangle of slope along that path, a landowner may stipulate, sub(s) DescRIPTION. A narrative description of the grading pro
jectto the agreement of the department, that the applicable 10%°sal describina: :
or 12% slope continues, without complete interruption of thE .g.
slopeor drainage, landward from tioedinary high water markto (&) The project purpose.
the following distance: (b) Methods, materials and equipment to be used.

1. 300 feet for non—priority navigable waterways. (c) A construction schedule and sequence of work.

(3) GRrRADED AREA. For purposes of establishing jurisdiction
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(d) Erosion control and stormwater management plans agementpractices shall be designed in accordawit s. NR

accordancevith ss. NR 341.05 and 341.06. 216.46(6).
(e) Site map in accordance with s. NR 341.05 (2). (b) Erosion control measures shall meet or exceed the techni
History: CR 04-085: cr Register April 2005 No. 592, eff. 5-1-05. cal standardsor erosion control approved by the department
. . undersubch. V of chNR 151. Any area where topsoil is exposed
NR 341.05 Erosion control plan requirements. during construction shall benmediately seeded and mulched or

(1) STE-sPECIFIC PLAN. ~ Any person required to submit anriprappedto stabilize disturbed areas and prewssits from being

applicationfor agrading permit under this chapter shall develogrodedand washed into the waterway
a site specific erosion control plan in accordance with s. NRnote: These standards can be found at the following welhet/dnr.wi.gov/

216.46. org/water/wm/nps/stormwater/techstds.htm
(2) STE MAP REQUIREMENTS. Each grading site map shall  (c) Unless part of a permanent stormwater management sys
includeall of the following: tem, all temporary erosion and sediment control practices shall be

(a) Existing topography and drainage patterns, roadter  'émovedupon final site stabilization. Areas disturbédring
ways,wetlands, property and floodplain boundaries. removalshall be restored.

. . History: CR 04-085: cr Register April 2005 No. 592, eff. 5-1-05.
(b) Two foot pre- and post-construction contours for project y 9 P

sites of one acre or more. ) NR 341.06 Stormwater management plan require -
(c) Location,description and elevation of a reference benchnents.  Pollution caused by stormwater disajes from the

mark. ) _ gradingsite after construction is completed, includingftops,
(d) Horizontal and vertical scale and north arrow parkinglots, roadways and theaintenance of grassed areas, shall
(e) Approximate identification of the ordinary high watebe addressed by stormwater management plan. Any person
mark. requiredto submit an application for a grading permit under this
(f) Area and distandeetween the grading project and the navichaptershall develop one of the following site specific stormwater
gablewaterway to be left undisturbed. managemenplans:
(g) Boundaries of the construction site, includthg area of (1) SITES GREATERTHAN ONE ACRE OF LAND DISTURBANCE. A
land disturbing construction activity stormwatermanagement plan shall be developed in accordance

; ; L ith s. NR 216.47 prior to submitting an application for a grading
() Drainage patterns and approximate slopes anticipated awgl"hmit to the departmentThe plan shall be implemented upon

gradingactivities, including the existing and proposed slope of tl i . .
bankand the water level of the existing waterway inal stabilization of the grading site.
(2) SITES LESS THAN ONE ACRE OF LAND DISTURBANCE. A

(i) Area of soil disturbance in square feet. -

3 Volume of earth to be added or removed in cubic ardss.tormwa.termanagement. plan shall, to the maximum extent-prac
0) - h y ticable,direct runof from impervious surfaces onto pervious-sur
(k) Location of any disposalrea for dredged or excavatedzces. Examples may include directing downspouts onto lawns

materials. and away from pavement, driveways slopedto lawns, and
(L) Location of major structural and non-structural controlgvoidanceof piping or channelizing flow from impervioaseas
identified in the erosion control plan. into waters of the state. The plan shall be implemented upon final
(m) Location of areas where stabilization practices will bgtabilizationof the grading site.
employed. History: CR 04-085: cr Register April 2005 No. 592, eff. 5-1-05.
Strﬂr;)ticﬁ,rggsivﬁﬁﬁtSYV"' be vegetated following land disturbing-con NR 341.07 Construction site inspections and main -

tenance. Any personrequired to submit an application for a
gradingpermit undetthis chapter shall follow the reporting and
monitoringrequirements in s. NR 216.48 (4).

{-ﬁstory: CR 04-085: cr Register April 2005 No. 592, eff. 5-1-05.

(o) A vegetation plan thadrovides for a self-sustaining vege
tative cover of at least 70% for gkervious areas, and is Bcient
to provide for bank stabilitymaintenance of fish habitat afilter-
ing of pollutants from upslope overland flow areas under shee

flow conditions. o ) NR 341.08 General permit for project sites. (1) Pro-
(p) Areas used for infiltration of post-construction stormwatefepures (a) General permits shall be processed according to the

runoff. _ _ _ proceduresn subch. lIl of ch. NR 310.
(q) An alphanumeric or equivalent coordinate system for theNote: Where there is overlapping jurisdiction between ch. NR 216 anchthjger
entire grading site for sites of one acre or more. for sites with land disturbance of more than one acre, the department will develop

R R consolidateprocedures so that only one submittal will be required.
(r) Cross sections gire— and post—construction contours; suf ® i’ d
. T oS LR ST (b) If the department determines that a gradipglication
gz'eegrtg:gov‘égl?g; \é?rs'ﬁg'rlgﬁﬁgoiz;?; Sélte|¥vtl|t1heas,irtzrrilj¥g:JnT Ofsubmittedunder this section has the potential to impact an endan
onlv one crrgss section is necessar ge. ' geredor threatened species in accordance with s. 298@4s.,
y y the application shall be deemed incomplete until dpplicant

(s) Where wetlands are present, a wetland delineation repafipmitsdocumentation to demonstrate one of the following:
Note: Many of the requirements for a grading project site map are identical to the . . S
constructiorsite map requirements sfNR 216.46. A site map prepared to meetthe 1 The gfadlnq project avoids Impacts to the endangered or
requirement®f s. NR 216.46 wilheed to add the information requested in pars. (dhreatenedpecies in accordance with s. 29.604, Stats.

o (f)éﬂ)yl(zk)’ ©. (and (). 2. The grading project has received an incidental daideort
(3) EROSION AND SEDIMENT CONTROL BEST MANAGEMENT  ,atiohinder's 29,604, Stats.

PRACTICES. (@) The erosion control plan shall include a descrip

tion of appropriate erosion and sediment control best managementC) ! the applicant modifies their grading project plans to meet
practicesthat will be installed and maintained from the start'%f\ereqwrements of pafb), the modified plans shall be submitted

land disturbing construction activities until final stabilization of?€foréthe department can consider the application complete
the grading site. The erosion control plan shall clearly descrilR$u€a general permit. , ,

the appropriate erosion and sediment control best managemenf2) APPLICABLE ACTIVITIES. A grading project that meets the
practicesfor each land disturbing construction activity and théequirementsn sub. (3) shall be eligible for general permit cever
timing during the period of land disturbing construction activitpgeunder ss. 30.19 (3r) (a) 2. and 30.206, Stats.

thatthe erosion and sediment contbelst management practices (3) StanDARDs. A grading project may be authorizedder
will be implemented. The erosion and sediment control best mtnis general permit if it meets all of the following requirements:
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(a) Performance standds. The grading project meets the (h) For grading projects on an outstanding or exceptional
stormwatemperformance standards of ss. NR 1%lahd 151.12 resourcewater under s. 281.15, Stats., upon receiptgdreeral
for stormwater dischges fromland disturbing construction permitapplication, the department shall conduct a site inspection.
activitiesfor non-transportation projects and ss. NR 151.23 and (4) PLans paRT oF PERMIT. The general permit shall require

151.24for transportation projects. thatthe applicant comply witsubmitted project plans or medi
Note: The department maintains a list of technical standards thatdetersnined  fied project plans as a condition of the permit.

adequateand efective for designing best management practices to control erosion . .

andsediment rundf Contact the department storm water prograthénBureau of (5) NON-COMPLIANCEWITH GENERALPERMIT. Activities which

WatershedVianagemenat (608) 267-7694 to obtain a copy of this list or visit thedo not meet the requirements in sub. (3) geaeral permit issued
department'sstormwater website at wwanr.wi.gov/org/water/wm/nps/stormwa- by the department shall require an individual permit.

ter.ntm
; (6) INDiVIDUAL PERMIT. The department hasthority under s.
(b) Buffers on lakes and s@ms. An undisturbed, vegetated f-206(3r), Stats., to require an individual permit in lieu of a-gen

areai?j main@iintﬁd é)_rtestabli_shedN%djla%cleEtz t(g)t(rae) ;vate;wayeraI permit
accordancavith the distances in s. : oa. for , : . .

protectiveareas around lakes or streams. In the absence of a spef{Sto: CR 04-085: crRegister April 2005 No. 592, eff. 5-1-05.

fied distance in s. NR 151.12 (5) (d) 1. a. tatlee, vegetated area  NR 341.09 Individual permits. (1) PROCEDURES (a)
may not bedisturbed or must be established for 35 feet landwayifdividual permits shall be processed according toptioeedures
from the ordinary high water markConstruction or land distur jn subch. IV of ch. NR 310.

bancewithin this bufer may occur for an activity that is otherwise (b) If the department determines that a pond or artificial water

authorizedunder ch. 30 or 31, Stats., exempted under ch. 304 anlication submitted under thésction has the potential to

Stats.,or is a stormwatebest management practice designed {4y ctan endangered or threatened species in accordance with s.

CoNn;tg!mitt?ufclg.e’r\leni-S%:riri]}Sr.est is easily washed away during increa: 29.604,Stats., the application shall deemed incomplete until

flows due to constr{Jction and wo?lld therefore not ge adequaleer Im):)ﬁ/erage. e ap_pllcant submits documentation to demonstrate one of the
Note: A grading project including placement of a road and culvert to cross-a na@!lowing:

gablewaterway is not excluded from eligibility for this general permit if the culvert 1 The pond or artificial water body project avoids impéats

is authorized under ch. 30, Stats. This section does not prohibit a local ordinance . . .
beingmore restrictive. Ra endangered or threatened speciesagcordance with s.

(c) Buffers on wetlandsThe gradingloes not disturb an exist 29.604,Stats. o ) .
ing vegetated area in accordance with the distances in s. NR 2. The pond or artificial water body project has receiaed
151.12(5) (d) 1. a. or d. to f. for protective areas around wetlandgcidentaltake authorization under s. 29.604, Stats.
Constructionor land disturbance for a stormwater best manage (c) If the applicant modifietheir pond or artificial waterbody
ment practice designed to comply with ch. NR 151 or 216 mayrojectplans to meet the requirements of. (&), the modified
occurwithin this bufer, but not within the wetland. plansshall be submitted before the department can consider the

(d) Elevation change.The diference in elevation between@pPplicationcomplete or issue an individual permit.
pre—and post-constructiorontours does not exceed 5 feet within  (2) APPLICABLE ACTIVITIES. A grading project which is not
the bank area, except for areas immediately adjacemtpiosed authorizedoy a general permit undsrNR 341.08 requires autho
or walkout basements where thefelience in elevation betweenfizationby an individual permit pursuant to s. 30.19 (4), Stats.
pre—andpost—construction contours may not exceed 10 feet (3) GRADING STANDARDS. A grading project that meets the
within the bank area. standardsn s.30.19 (4) (c), Stats., may be authorized under an

Note: This section does not prohibit a local ordinance from being more restrictiigdividual permit.

(e) Slope. Thegrading may not disturb or create a slope thatHistory: CR 04-085: cr Register April 2005 No. 592, eff. 5-1-05.

exceeds 20% within the bank area.

() Revegetation The vegetatiorplan required in s. NR
341.05(2) (o) shall be implemented and monitored for one ye

after project completion. During the monitoripgriod, the grad - 4enartmentconstitutes a violation and may resla forfeiture.

ing site shall be inspected regulardyd anyareas requiring addi e department may seek abatement under s. 30.294, &iats.,
tional stabilization or revegetation shall be addressed to ensyg, o vty in violation of ss. 30.19 and 30.206, Stats.

final stabilization. One year after project completion, a reguit (2) If the activity may be authorized by a general permit under

photographshall be submittetb the department to demonstrate . :
thatthe grading site is stabilized. If after one y&aal stabiliza §5.30.206, Stats., failure of an applicant to follow the procedural

tion has not been achieven maintained, the department ma);equirementsnay not, by itself, resuin_ abate_ment of the activit;_/
requirethe landowner to submitravised vegetation plan to the _(3) Whenan after—the—fact permit application has been filed
departmentand implement the revised plan. with the department, the department shall followghecedures

. O . in ch. NR 301 for violations.
D Th | lJn ¢ . . i i
(9) Designated waters The grading site is not located in o (4) Any violation of these rules shall be treated as a violation

adjacento any of the following: ¢ tatutes thev int A loated und
1. A state natural area designated or dedicated under ss. 29.2?e statutes they interpret or.are promulgated uncer
t0 23.29 Stats. " (5) No person may grade on the bank of a navigable waterway
' . L . the activity is not eligible for an exemption, authorized gm
2. A federal wild and scenic river designated under s. 30.Zg| permitor individual permit issued under this chapeerother
Stats..or 16 USC 1274 (a)(8)- wise authorized under this chapter
3. A state wild river designated under s. 30.26, Stats. History: CR 04-085: cr Register April 2005 No. 592, eff. 5-1-05.

NR 341.10 Enforcement. (1) Noncompliance with the
grovisionsof ss. 30.19 and0.206, Stats., this chapter any con
[tions of a general permit or individual permit issued by the
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