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Emergency Rules Now in Effect

Under s. 227.24, Stats., state agencies may promulgateof Wisconsin oother states that are not infested with emerald
rules without complying with the usual rule-making ash borer.
procedures. Using this special procedure to issue emergency DATCP is adopting this rule as a temporary emergency
rules, an agency must find that either the preservation of theryle, pending completion of federal quarantine regulations.
public peace, health, safety or welfare necessitates its actiorpATCP does not anticipate completing a permanent rule.
in bypassing normal rule-making procedures. Publication Date: A 99 9

Emergency rules are published in the official state ublication Date: ugust 22, 2009

newspaper, which is currently the Wisconsin State Journal. Effective: August 22, 2009 through
Emergency rules are in effect for 150 days and can be January 18, 2010
extended up to an additional 120 days with no single Hearing Dates: September 29 and 30, 2009

extension to exceed 60 days. o

Occasionally the Legislature grants emergency rule 2- EMR0922 — Rule adopted revising. ATCP 21.17,
authority to aragency with a longer effective period than 150  'elating to the quarantines of Milwaukee County, Racine
days orallows an agency to adopt an emergency rule without ~ County and Waukesha County for emerald ash borer.
requiring a finding of emergency. Finding of Emergency

Extension of the effective period of an emergency rule is  On August 28, 2009, APHIS identified emerald ash borer
granted athe discetion ofthe Joint Committee for Review of in Milwaukee County, near the borders of Racine County and
Administrative Rules under s. 227.24 (2), Stats. Waukesha County. Emerald ash borer is an exotic pest that

Notice of all emergency rules which are in effect must beposes a dire risk to the ash forest. When APHIS declares
printed in the Wisconsin Administrative RegistEmis notice quarantine, DATCP has regulatory authority for import
will contain a brief description of the emergency rule, the controls and quarantine for emerald ash borer under ATCP
agencyfinding of emergency or a statement of exemption from21.17. It is anticipated that APHIS will declare quarantines
a finding of emergency, date of publication, the effective andfor Milwaukee County, Racine County anaukesha County
expiration dates, any extension of the effective period of thebut that it will take up to six weeks for APHIS to act. A six
emergency ruland information egading public hearings on ~ week delay until enactment of the federal quarantines leaves
the emergency rule. too much time for businesses or individuals to move

Copies of emergency rule orders can be obtained from thePotentially emerald ash borer infested material out of the
promulgatingagency. The text of curreaergency rules can ~ county to areas of Wisconsin or other states that are not
be viewed at www.legis.state.wi.us/rsh/code infested with emerald ash borer.

Beginning with rules filed with the Legislative Reference DATCP is adopting this rule as a temporary emergency
Bureau in 2008, the Legislative Reference Bureau will assign'Ule; pending completion of federal quarantine regulations.
a number to each emergency rule filed, for the purpose ofPATCP does not anticipate completing a permanent rule.
internal tracking and reference. The number will be in the Publication Date: ~ September 14, 2009
following form: EmRO0801. The first 2 digits indicate the year

o T ; Effective: September 14, 2009
of filing and the last 2 digits indicate the chronological order !
of filing during the year. . through February 10, 2010
Hearing Date: October 15, 2009
Agriculture, Trade and Consumer Protection (2) Children and Families
- Safety and Permanence, Chs. DCF 37-59
1. EmR0913 — Rule adopted revising. ATCP 21.17, EmRO0937 — Rule adopted revisinGhapters DCF 56

relating to the quarantines Bfown County and Kenosha 5.4 58 relating to foster care and kinship care.

County for emerald ash borer. o
Finding of Emergency

Finding of Emergency The Department of Children and Families finds that an
On July 24, 2009, APHIS identified emerald ash borer in €mergency exists and that an emergency rule is necessary for

Brown County. On August 12, 2009, APHIS identified the immediate preservation of the public peace, health, safety,
emerald ash borer in Kenosha County. Emerald ash borer i§F welfare. A statement of facts constituting the emergency is:
an exotic pest that poses a dire risk to the ash forest. When 2009 Wisconsin Act 28 assumes that court-ordered
APHIS declares quarantine, DATCP has regulatory authority kinship care relatives will be applyirigr a license to operate

for import controls and quarantine for emerald ash borera foster home beginning after January 1, 2010, and continuing
under ATCP 21.17. ltis anticipated that APHIS will declare throughout 2010. This rule creates the first two levels of the
guarantines for Brown County and Kenosha County but thatnew levels of care system for foster care. The newly-licensed
it will take up to six weeks for APHIS to act. A six week delay kinship care relatives will be incorporated into the foster care
until enactment of the federal quarantines leaves too muchprogram. Licensing these relatives will allow the state to
time for businesses or individuals to move potentially claim anadditional $6.5 million in Title IV-E funds for 2010.
emerald ash borer infested material out of the county to areag\ct 28 appropriates this $6.5 million to be expended in 2011.



Mid—-January 2010

Publication Date: December 30, 2009

January 1, 2010 through
May 30, 2010

Effective:

Commerce
Fee Schedule, Ch. Comm 2

EmR0934— Rule adopted revisinGhapter Comm 2,
relating to public swimming pool and water attraction plan
review and inspection fees.

Finding of Emergency

The Department of Commerce finds that an emergency
exists within the state of Wisconsin and that adoption of an
emergencyule is necessary for the immediate preservation of
the public health, safety and welfare. A statement of the fact
constituting the emergency is as follows.

1. Implementation of the federal Virginia Graeme Baker
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1. Recently, chapter Comm 22, relating to energy
conservation, was repealed and recreated to bring the
Wisconsin requirements in line with the national model
energy code. Effective April 1, 2009, chapter Comm 22
incorporates new prescriptive requirements that apply to
individual components such as walls, windows, skylights,
doors and ceilings. Within that subsection is section Comm
22.31 (2) (a), that allows the use of a “total dwelling thermal
envelope” method, and (2) (b), that allows the use of
REScheck software, version 4.1.0, or later, to calculate
compliance with the Uniform Dwelling Code thermal
envelope requirements.

2. The U.S. Department of Energy’s Building Energy
Codes Program develops and distributes REScheck software.
The software program simplifies and clarifies residential code
compliance with the Model Energy Code (MEC) and the
International Energy Conservation Code (IECC). REScheck

Ssoftware makes it easier for designers, builders, product

manufacturerand code officials to comply with energgdes
based on the IECC or ASHRAE/IESNA Standard 90.1
requirements. Also, REScheck can be tailored to meet

Pool and Spa Safety Act necessitates most existing publicstate—specific codes.

swimming pools and water attractions to undergo physical
modifications to reduce the risk of entrapment at suction
outlets.

2. The Virginia Graeme Baker Pool and Spa Safety Act
has a compliance date of December 19, 2008.

3. The department estimates that 3,700 existing pools an
water attractions will need to be modified in order to comply
with the federal act. As of December 1, 2009, approximately
1,800 pool modifications have been submitted to the
department for review and approval.

4. There are claims that the availability of parts to make
the necessary modifications is limited.

3. The department included the REScheck software edition
requirement in anticipation that Version 4.1.0 would be
compatible with the current code. Working with Pacific
Northwest Laboratories, who contracts with the U.S.
Department oEnergy to develop the REScheck software, the

flepartment developed state-specific energy calculations that

were not incorporated into REScheck software until Version
4.2.2. The calculations that reflect the current code are
identified inthe software as “Wisconsin 2009.&kéionsprior
to 4.2.2 do not have the code choice “Wisconsin 2009.”

4. Previous versions of REScheck, including Version 4.1.0,

do not meet nor support the requirements of Wisconsin’s
current energy code. In fact, Version 4.1.0 includes other

5. The current department plan review fees and inspectionvalues, such agross wall trade—-offs and appliance credits that
fees under s. Comm 2.68 reflect an estimated average timare not included in chapter Comm 22 that became effective
and cost to provide those services. For the types of pool and\pril 1, 2009.

water attraction modifications necessary to comply with the
Virginia Graeme Baker Pool and Spa Safety Act, the
department believes that the time and cost to provide th
service will be below the averages reflected under the curren
fee structure of section Comm 2.68.

6. The department believes that a fee reduction to facilitate
plan review and inspection relative to the Virginia Graeme
Baker Pool and Spa Safety Act is in alignment with the

direction provided under s. 101.19, Stats., of keeping fees

consistent with the costs of providing service.

Publication Date:  January 1, 2010

Effective: January 1, 2010 through

5. The department recognizes that without promulgating
this emergency rule, there would be confusion and

iscalculations surrounding the use of Version 4.1.0 and
ther previous and out-of-date versions of REScheck
software to calculate compliance with Uniform Dwelling
Code thermal envelope requirements.

September 5, 2009

September 5, 2009 through
February 1, 2010

October 21, 2009

Publication Date:
Effective:

Hearing Date:

May 30, 2010

Hearing Date: January 21, 2010

Commerce
Uniform Dwelling, Chs. Comm 20-25

EmR0917 — Rule adopted revisin@€h. Comm 22
relating to energy conservation.

Finding of Emergency

The Department of Commerce finds that an emergency
exists within the state of Wisconsin and that adoption of an
emergencyule is necessary for the immediate preservation of

Commerce (2)

Financial Resources for Businesses and Communities,
Chs. Comm 104—

EmR0910 — Rule adopted to creatéhapter Comm
100, relating to tax benefits for job creation, capital
investment, employee training, and corporate
headquarters.

Exemption From Finding of Emergency

The Legislature, by section 91) in 2009 Visconsin Act
2, exempts the Department from providing evidence that this
emergencyule is necessary for the preservation of the public
peace, health, safety or welfare; and exempts the Department

the public health, safety and welfare. A statement of the factsfrom providing a finding of emergency for the adoption of this

constituting the emergency is as follows.

rule.
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Publication Date:  June 30, 2009 limits the maximum amount of money which can be saved in
. the release account to $500.00. The emergency rule
Effective: jﬂ&el?)%oi%ogrtmg%%?e immediately permits the use of release account money for a

wide variety of purchases, including fees associated with
pfe}rmaner?_t rr]ules take obtaining a driver’s license or state identification card,
_ efect, whichever is sooner  1,5,5ing, and a mode of transportation (bus tickets, vehicle,
Hearing Date: September 15, 2009 bicycle, etc.). In the past the Department has borne some of
these costs, despite an inmate having the money in his or her
2. EmR0931— Rule adopted creating Chapter Comm 136, release account. Given the initiatives of reentry and release,
relating to midwestern disaster area bonds. an inmate should be responsible for these expenditures.

P In addition, the emergency rule raises the limit on release
Finding of Emergency . accounts from $500.00 to $5,000.00. Since the current limit

The Department of Commerce finds that an emergencyyyas established, the cost of living in the community has risen.
exists and that an emergency rule is necessary for therpe department seeks this change to reflect the significant

immediate preservation of public welfare. The facts qogts of housing, transportation, and food and other
constituting the emergency are as follows. necessities.

Between June 14 and July 9, 2008, thirty Wisconsin [f the rule is not created promptly and immediately, the
counties were declared major disaster areas by thedepartment will not be able to use inmate release account
President as a result of severe storms, tornados or floodingunds to pay for items which inmates need in preparation for
in 2008 that caused extensive damage to communitiestheirrelease to the community. The purpose of the geney
residents, businesses, the economy and criticalrule is to permit inmates to use release account funds for a
infrastructure. ~ Subsequently, the federal Heartland greater range of expenditures related to their release from
Disaster Tax Relief Act of 2008 was enacted, authorizing incarceration and transition back into the community. The
the Governor of Wisconsin to designate up to permanent rule process has been started. However, the
$3,830,112,000 in Qualified Midwestern Disaster Area permanent rule process will take approximately nine months
Bonds, which must be issued before January 1, 2013, for theo complete. Emergency rules are necessary to respond
purpose of encouraging economic development andpromptly to the need to use inmate funds, not state funds,
recovery in the 30 counties. while permanent rules are being developed.

To implement the provisions this federal Act, Governor Publication Date: ~ September 10, 2009
Jim Doyle issued Executive Order #288, directing the .
Department to promulgate rules for allocating Wisconsin’s Effective: tShepterRlzl):erblO, 20292010
Qualified Midwestern Disaster Area Bonding Authority, and , rough February ©,
including the necessary provisions to ensure that bonds are Hearing Date: October 14, 2009

allocated to eligible projects on the basis of providing 2 E -
. ; . : . ; . EmR0939— Rule adopted revisinghapter DOC 302
assistance tareas in the order in which the assistance is most relating to sentence calculations and prison release and to

needed. This rule is the result of that directive. administrative review of inmate classification decisions.

Publication Date:  November 9, 2009 Finding of Emergency
Effective: November 9, 2009 through The Department of Corrections finds that an emergency
April 7, 2010 exists and that emergency rules are necessary for the

. ) immediate preservation of public peace, health, safety and
Hearing Date: _ Janugry 25, _2010 welfare. A statement of facts constituting the emergency is:
(See the Notice in this Register) Under2009 Wisconsin Act 28, the legislature provides for
the release of inmates from prison if certain criteria are met.
The Department is responsible for implementing several of
. those procedures. Specifically, the department is responsible
Corrections (2) for implementing the early release programs under: (1) s PAT
L (2) ERP/CIP (3) CER (4) Risk reduction (5) 75%/85%. In
1. EmR0920 — Rule adopted revising. DOC 309.466  addition, the department is revising section 302.18 to
relating to inmate release accounts. facilitate the review of inmates for purposes of early release.

Finding of Emergency If the rule is not created promptly and immediately, the

: . Department will not be able to proceed in reviewing inmates
The Department of Corrections finds that an EMErgency nder these various release procedures. This could result in

exists and that an emergency rule is necessary for the. .. . : ;
; A : / ignificant delay in the implementation of the statutory
immediate preservation of public peace, health, safety ar‘(;%provisions which will negatively impact the ability of the

welfare. A statement of facts constituting the emergency 'S:Department to manage the inmate population in a safe and
Under2009 WI Act 28, an increased number of inmates are effective manner. In addition, a delay will affect the
being considered for release. In addition, the department hagnanagement and control of inmate population levels of
developed a number of release initiatives to address arcorrectional faciliies with the resources necessary to
inmate’s successful transition from incarceration to maintain public safety.
community life. As part of those initiatives, there are costs ¢ purpose of the emergency rule is to implement newly
associated with that transition, including acquiring housing, created statutory provisions providing for release of inmates
employment, and transportation. For example, an inmaté,nder specified circumstances. The permanent rule process
must have a social security card, a driver’s license or statg,a5 peen started. However, the permanent rule process will
identification card, the first months rent and security deposit {5 approximately nine months to complete. Emergency
for an apartment, and civilian clothing. rules are necessary for a prompt implementation of the
Under the current rule, an inmate may only use releaselegislative mandates concerning the release of inmates
account funds for “adequate clothing for release” and for meeting established criteria while the permanent rules are
“out-of-state release transportation.” In addition, the rule being developed.
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Publication Date:  December 31, 2009 partner benefits and the expansion of health insurance

Effective: December 31. 2009 coverage to adult dependents up to the age of 27 years.
through May 29, 2010 Finding of Emergency

Hearing Date: February 25, 2010 The Department of Employee Trust Funds finds that an

emergency exists and that emergency rules are necessary for
the immediate preservation of the public peace, health, safety,
or welfare. A statement of the facts constituting the
emergency is:

(See the Notice in this Register)

Earned Release Review Commission ETF cannot promulgate a permanent rule in compliance

o with the mandated changes by January 1, 2010, which is the

(Formerly Parole Commission) effective date of the domestic partnership and the health
EmR0940 — Rule adopted revisinGhapter PAC 1, insurance provisions of 2009 Wisconsin Act 28. Without an

: : emergencyule in place, the ability of ETF to enroll and cover
relating to the release of inmates through parole or OIherparticipants’ domestic partners and to provide health

procedures. insurance to adult dependents would be seriously impaired.

Finding of Emergency ETF would be unable to provide health insurance and other
The Wisconsin Earned Release Review Commission findsP€nefits to domestic partners and adult dependents.

that an emergency exists and that emergency rules are Publication Date:  December 28, 2009

necessary for the immediate preservation of public peace, L

health, safety and welfare. A statement of facts constituting Effective: January 1, 2010

the emergency is: . through May 30, 2010
Under2009 Wisconsin Act 28, the legislature provides for Hearing Date: February 12, 2010

the release of inmates from prison if certain criteria are met. (See the Notice in this Register)

The Earned Release Review Commission (formerly the
Parole Commission) is responsible for implementing several
of those procedures. Specifically, the commission is

responsibldor considering the early release of inmates under: Health Services
(1) section 304.06 (1) (bg)1l. and 2., Stats., after the inmate has Medical Assistance, Chs. DHS 101—
served the term of confinement of their bifurcated sentence Health, Chs. DHS 110—

less positive adjustment time, (2) section 304.06 (1) (bg) 3. -

and 4., Stats., after the inmate has served either 75 % or 85 % EMR0932— Rule adopted revisinghapters DHS 105,

of their term of confinement, depending on the offense for 106 and 133relating to personal care agencies and providers,
whichthe inmate was sentenced, and (3) section 302.1135 (2nd affecting small businesses.

(@), (b), and (c), Stats., based on age or extraordinary healthexemption From Finding of Emergency

If the rule is not created promptly and immediately, the  The legislature by 2009 Wis. Act 28, Section 9122 (2),
commission will not be able to proceed in reviewing inmates provides an exemption from a finding of emergency to adopt
under these various release procedures. This could result ithese emergency rules.
significant delay in the implementation of the statutory

provisions which will negatively impact the ability of the Publication Date: ~ December 16, 2009
department oforrections to manage the inmate population in Effective: December 16, 2009
a safe and &i{:tivedmannter.I Ia?dition,t a delay Iwil'l aé(,it theI . through May 14, 2010
management and control of inmate population levels o : .
correctional faciliies with the resources necessary to Hearing Date: February 3, 2010
maintain public safety.

The purpose of the emergency rule is to implement newly .
created statutory provisions providing for release of inmates Health Services
under specified circumstances. The permanent rule process Health, Chs. DHS 110—

has been started. However, the permanent rule process will

take approximately nine months to complete. Emergency EMmMR0928— Rule adopted to revigghapter DHS 163
rules are necessary to respond the legislatively recognizedelating to requirements for conducting lead-safe renovation
need to review inmates who meet the requirements under thactivities in pre-1978 housing and child—occupied facilities,
statutes for potential release while the permanent rules areénd affecting small businesses.

being developed. Finding of Emergency

Publication Date:  December 31, 2009 The Department of Health Services (department) finds that
L an emergency exists and that the adoption of an emergency
Effective: December 31, 2009 rule is necessary for the continuity of regulations relating to
through May 29, 2010 leadhazard exposure in Wisconsin. The facts constituting the
Hearing Date: February 23, 2010 emergency are as follows:
(See the Notice in this Register) Underch. DHS 163, the department, ags@dnsin’spublic

health agency, regulates lead hazard reduction and lead
management activities in pre-1978 housing (target housing)
and child—occupied facilities. The rules include standards for

Employee Trust Funds certification of individuals and companies conducting these

activities, accreditation of lead training courses and approval

EmR0938— Rule adopted revisin@hapters ETF 10, 20 of instructors, and work practices. In addition to the
and 40 relating to the implementation of benefit changes department’'s authority under chs. 250 and 254, Stats., to
mandated in 2009 Wisconsin Act 28; specifically, domestic regulate lead hazards, the department has authorization from
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the Environmental Protection Agency (EPA) to regulate lead these insurers do not have authority to write auto insurance
hazardreduction and management activities in lieu of the EPA which isneeded to write uninsured (“UM”) and underinsured
administering federal regulations in Wisconsin. coverage (“UIM"). Other insurers offering the commercial

On April 22, 2008, the EPA issued rules under 40 CFR 745umbrellaand commercial liability HNO have not ever written
to establish requirements for training renovators, other UM/UIM coverages because the current rules exempt them.
renovation workers, and dust sampling technicians; for Insurers have also stated that obtaining reinsurance for this is

certifying renovators, dust sampling technicians, and @ Problem.
renovation firms; for accrediting providers of renovation and  This issue was addressed in 1997 when an emergency rule
dust sampling technician training; and for renovation work was promulgated and modifications to Ins 6.77 were enacted
practices (and associated recordkeeping requirements) than response to various court cases. In that process,
disturb paint in target housing and child—occupied facilities. commercial insurers who wrote liability policies that covered
Under the EPA regulations, beginning on April 22, 2010, only HNO were exempted from the requirement to offer or
persons who perform renovation activities for compensation,include UM/UIM coverage. This emergency rule would
including repair and painting activities, that disturb paint in continue this exemption so that the market for commercial
target housing and child—occupied facilities must be certified, liability insurance and commercial umbrella policies is not
properly trained, and follow specific work practices to disrupted.

revent lead contamination. The EPA will begin acceptin S .
gpplications for certification from individuals an% compa%ieg Publication Date:  September 9, 2009

on October 22, 2009. Effective: November 1, 2009 through
States that promulgate rules that conform to the EPA . March 30, 2010
standards on or before October 22, 2009, may accept Hearing Date: December 8, 2009

applications for certification in lieu of the EPA. Otherwise, )

on October 22, 2009, the EPA will begin accepting these 2. EMR0923— Rule adopted to creasection Ins 3.36
applications and the associated fees from Wisconsin ~ Wis. Adm. Code, relating to treatment of autism spectrum
companies and individuals. Such an occurrence may cause disorders and affecting small business.

confusion among the regulated community and pmpertyExemption From Finding of Emergency

owners, and would impede the departments ability to The Commissioner of Insurance pursuant to s. 632.895

continue tcadminister a viable lead hazard reduction program . - 99,

if covered persons begin complying with thg IgPA (12m)(f) 2., Stats., need not find that an emergency exists nor
provide evidence that promulgating a rule is necessary for the

certification requirements before state requirements are X ;
implemented. Promulgating rules before October 22, Zoogypreservatlon of the public peace, health, safety or welfare.

will help to avoid any unnecessary complexity for covered  Specifically, s. 632.895 (12m) (f), Wis. Stats., requires the
persons that may be caused by overlapping state and federgommissioner  to define ’ylnt?nswe—level_ services,
regulations that address lead—based paint hazards in targénonintensive-level services, paraprofessional,” and

housing and child—occupied facilities. “qualified” for purposes of providing services under this
subsection. The statute further authorizes that the
Publication Date: ~ October 16, 2009 commissioner may promulgate rules governing the
Effective: October 19. 2009 interpretation or administration of this subsection.
through March 17, 2010 Publication Date: ~ September 26, 2009
Hearing Date: November 18, 2009 Effective: September 26, 2009
through February 22, 2010
Hearing Date: December 2, 2009
Insurance (6) 3. EmR0925— Rule adopted to creagection Ins 3.75
) relating to continuation of group health insurance
1. EmR0918 — Rule adopted to revis€hapter Ins 6, policies.

relating to exempting commercial umbrella and , oo
commercial liability policies covering only hired and EXxemption From Finding of Emergency o
non-owned autos from having to offer or include Under 2009 Wisconsin Act 11, section 9126, a F|nd|ng of

uninsured and underinsured motorist coverage. Emergency is not required for this emergency rule. The
o relevant portion of 2009 Act 11 reads as follows:
Finding of Emergency 2009 Wisconsin Act 11, SECTION 9128lonstatutory

The Commissioner of Insurance finds that an emergencyprovisions; Insurance.

exists and that an emergency rule is necessary for theé (4 coyrinuaTion covERAGE RULES. (a) Notwithstanding
immediate preservation of the public peace, health, safety, 0k tion 632.897 of the statutes and subsections (1), (2), and
welfare. Facts constituting the emergency are as follows: (3), the commissioner of insurance may promulga'te rules
Act 28 (2009) modified the requirements for auto establishing standards requiring insurers to provide
insurance in Mgconsin. Most of these new provisions go into continuation of coverage for any individual covered at any
effect on November 1, 2009. These modifications did not time under a group policy who is a state eligible individual to
specifically address the issue of insurers who write whom subsection (2) or (3) applies or an assistance eligible
commercial liability insurance and commercial umbrella individual, asdefined under section 3001 (a) (3) of the federal
policieswhich insure only hired and non—owned automobiles act, including rules governing election or extension of
(*HNO”) under the policy but do not insure any automobiles election periods, notice, rates, premiums, premium payment,
owned by the insured. application of preexisting condition exclusions, and election

If these new Act 28 requirements apply to commercial Of alternative coverage.
liability insurance and commercial umbrella policies which ~ (b) The commissioner may promulgate the rules under
insure only hired and non—-owned automobiles (“HNQ”) paragrapt{a) as emergency rules under section 227.24 of the
under the policy, this creates a significant problem. Some ofstatutes. Notwithstanding section 227.24 (1) (c) of the
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statutes, emergency rules promulgated under this paragrapb. EmR0945 — Rule adopted revisingection Ins 3.75
may remain in effect for one year and may be extended under relating to the continuation of group health insurance
section 227.24 (2) of the statutes. Notwithstanding section  policies.

227.24(1) (a) and (3) of the statutése commissioner is not . .

required to provide evidence that promulgating a rule ~ Exemption From Finding of Emergency o
under this paragraph as an emergency rule is necessary Under 2009 Wisconsin Act 11, section 9126, a Finding of
for the preservation of public peace, health, safety, or ~ Emergency is not required for this emergency rule. The
welfare and is not required to provide a finding of relevant portion of 2009 Act 11 reads as follows:
emergency for a rule promulgated under this paragraph 2009 Wisconsin Act 11, SECTION 912-~Nonstatutory
[Emphasis Added] provisions; Insurance.

(4) CONTINUATION COVERAGE RULES (a)

Publication Date:  October 1, 2009 Notwithstanding section 632.897 of the statutes and

Effective: October 2, 2009 subsections (1), (2), and (3), the commissioner of insurance
through October 1, 2010 may promulgate rules establishing standards requiring
Hearing Date: December 8. 2009 insurers to provide continuation of coverage for any

individual covered at any time under a group policy who is a
stateeligible individual to whom subsection (2) or (3) applies

4. EmR0927 — Rule adopted to creahapter Ins 57, or an assistance eligible individual, as defined under section
relating to care management organizations and affectingzpp1 (a) (3) of the federal act, including rules governing
small business. election or extension of election periods, notice, rates,

Finding of Emergency premiums, premium payment, application of preexisting
condition exclusions, and election of alternative coverage.

The Commissioner of Insurance finds that an emergency b) Th o lgate th | d
exists and that an emergency rule is necessary for the (°) The commissioner may promulgate the rules under

immediate preservation of the public peace, health, safety, oP2'2drapi{a) as emergency rules under section 227.24 of the

welfare. Facts constituting the emergency are as follows: Statutes. Notwithstanding section 227.24 (1) (c) of the
statutes, emergency rules promulgated under this paragraph

Beginning January 1, 2010, care managementmay remain in effect for one year and may be extended under
organizations are required to obtain a permit from the section 227.24 (2) of the statutes Notwithstanding section
commissioner to provide services under the Family Care227.24(1) (a) and (3) of the statutése commissioner is not
program. In order to ensure no gap in services to enrolleesyequired to provide evidence that promulgating a rule
organizations and the office need to complete and acceplinder this paragraph as an emergency ruie is necessary
applications for permits prior to January 1, 2010. for the preservation of public peace, health, safety, or
Promulgation of this rule will permit the timely filing and elfare and is not required to provide a finding of

review of permittees. emergency for a rule promulgated under this paragraph
L [Emphasis Added]
Publication Date: ~ October 9, 2009 o
Effective: October 10, 2009 Publlc_atlon Date: January 7, 2010
through March 10, 2010 Effective: January 8, 2010
Hearing Date: December 3, 2009 through June 6, 2010
5. EmR0930— Rule adopted to creasection Ins 3.34
relating toinsurance coverage of dependentage 27 and Natural Resources
affecting small business. Fish, Game, etc., Chs. NR 1—
Finding of Emergency EmR0914 — Rule adopted to revisehapter NR 10,

The Commissioner of Insurance finds that an emergencyrelating tohunting and the 2009 migratory game bird seasons
exists and that an emergency rule is necessary for theand waterfowl hunting zones.
immediate preservation of the public peace, health, safety, or_. .
welfare. Falgts constituting the gmergepncy are as follows: ¥heF|nd|ng of Emergency
Commissioner is aware that insurers, employers and _ The emergency rule procedure, pursuant to s. 227.24,
consumersre interpreting the state mandate inconsistently soStats., isiecessary and justified in establishing rules to protect
withoutthis rule consumers will not be treated similarly when the public welfare. The federal government and state
the law becomes effective on January 1, 2010; thelegislature have delegated to the appropriate agencies
Commissioner has received numerous inquiries from rule-making authority to control the hunting of migratory
insurers, consumers and employers seeking clarity of termdirds. The State of Wisconsin must comply with federal
and guidance on interpretation and implementation of the lawe€gulations in the establishment of migratory bird hunting

as many employers are entering open enroliment for the 201@€asons and conditions. Federal regulations are not made
plan year. available to this state until mid—August of each year. This

. . . order is designed to bring the state hunting regulations to
These changes will be effective the day following conformity with the federal regulatis. Normal rule-making
publication in the official state newspaper and a permanent,ocedures will not allow the establishment of these changes
rule will start the permanent rule process to achieveyy september 1. Failure to modify our rules will result in the
uniformity in interpretation therefore protecting the public, f5ijure to provide hunting opportunity and continuation of

informing employers, and guiding insurers in the state. rules which conflict with federal regulations.
Publication Date: October 30, 2009 Publication Date:  August 22, 2009
Effective: October 31, 2009 through Effective: September 1, 2009 through
March 29, 2010 January 28, 2010

Hearing Date: January 14, 2010 Hearing Date: November 4, 2009
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and video recordings of interrogations by law enforcement,
Natural Resources copies of which must be provided to the defense.

; i ; The public defender board’s requests for cost—to—continue
Enwronmentalcl:Dhrg telz\cl:gogoo_Water Regulation, budgetincreases for discovery payments in 2007-2009 and in
' 2009-2011 were not funded. Instead, the FY 2009-2011

budget act reduced this appropriation by 1%, leaving a base

EmRO915—A rule adopted revisinGhapters NR 335and ) qget of $141,100, and directed the board to promulgate
336, relating to grants for dam maintenance, repair, \les to address the funding shortfall
modification, or abandonment and removal. '

Publication Date:  October 3, 2009

The substantial increase in bonding for the dam grant Effective: Octokr)]er 3, 2009 through
programs is a strong message from the legislature that _ March 1, 2010
concern for public welfare from unsafe dams is growing, as Hearing Date: November 16, 2009
well as the desire to help dam owners, including the owners
of the many dams damaged during the flooding in 2007 and
2008. In order to protect the public and provide this
financial assistance, these additional funds should be put to
work as soon as possible. The timeline for permanent rulel_ EmR0916— A rule adopted revisings. Pl 35.03 and

promulgation will impede the Department’s ability to . LI :
accept applications and commit funding to dam Safety gg'r%?nﬁ'%“r?c%g gfé%?g?;"ng a fee under the Milwaukee

projects until at least June 2010, which would delay most
projects until late 2010 or 2011. The emergency rules will Exemption From Finding of Emergency

allow immediate implementation of modifications that will Pursuant t@ection 9139 (3) of the nonstatutory provisions
allow a grant application cycle to be conducted yet this fall 5t 2009 Wisconsin Act 28. the Department of Public
and allow most projects to be constructed during the 2010jnstryction isnot required to provide evidence that this rule is

Finding of Emergency

Public Instruction (4)

construction season or before. necessary for the preservation of the public peace, health,
Publication Date:  August 28, 2009 safety, or welfare and is not required to provide a finding of
i ) ’ emergency.
Effective: August 28, 2009 through o
January 24, 2010 Publication Date: ~ September 1, 2009
Effective: September 1, 2009 through
January 28, 2010
Public Defender Board (Except Section 1)
Effective: October 1, 2009 through
EmR0926 — Rule adopted to creat€hapter PD § February 27, 2010
Discovery Payments, relating to the maximum fees that the Hearing Date: October 26, 2009

state public defender may pay for copies of discovery
materials in criminaproceedings, proceedings under Chapter - EmR0921 — Rule adopted to creathapter Pl 15,
public defender provides legal representation. efficiencies.

Finding of Emergency Exemption From Finding of Emergency

These rules are promulgated under s. 227.24 (1) (a), Stats., pyrsuant to Section 9139 (2x) of the nonstatutory
because the magnitude of the shortfall in the state publicprovisions of 2009 Wisconsin Act 28, the Department of
defender’s appropriation for transcripts, discovery, and pyplicinstruction is not required to provide evidence that this
interpreters in both years of the current biennium constitutesyyle is necessary for the preservation of the public peace,

an emergency that requires implementation of a rule earliethealth, safety, or welfare and is not required to provide a
than a permanent rule could take effect if the agency were tGinding of emergency.

comply with the applicable notice, hearing, legislative—

review, and publication requirements. Publication Date: ~ September 4, 2009

The state public defender was initially provided a base Effective: September 4, 2009 through
budget of $60,000 in 1995 for discovery payments, which at January 31, 2010
that time consisted mostly of photocopies and some Hearing Date: November 9, 2009

photographs. Ithe 1999-2001 budget act, this appropriation

was increased to $150,000, based on a presumptive rate fo§. EmR0933 — Rule adopted to creat@hapter Pl 39,

photocopies of $0.20 per page. In the 2001-2003 biennial = rg|ating to grants for tribal language revitalization.
budget act, this appropriation was subjected to a five percent

funding reduction, leaving a base budget for discovery Finding of Emergency
payments of $142,500. The Department of Public Instruction finds that an

The public defender received discovery bills totaling €mergency exists and that the adoption of an emergency rule
$717,000 for the fiscal year that ended June 30, 2009.S nhecessary for the immediate preservation of the public
Although discovery costs are caseload driven, this represent¥/elfare. The facts constituting the emergency are as follows:
a nearly five—fold increase since 2001 and is due primarily to  The tribal language revitalization grant program under s.
two factors. First, in the past many counties and 115.745, Stats., was created under 2009 Wisconsin Act 28.
municipalitiesdid not bill the state public defender for copies The Act became effective June 30, 2009, and appropriated
of discovery materials. Because local budgets have come$247,500 annually beginning in the 2009-10 school year. In
under increasing pressure, most now do so. Second, 2006rder for school districts to develop applications and for the
Wisconsin Act 60 resulted in more widespread use of audiodepartment to review the applications and grant awards in
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time for the program to operate in the second semester of th&xemption From Finding of Emergency
school year, rules must be in place as soon as possible to Section 41 (2) (b) of the nonstatutory provisions of 2007

establish application criteria and procedures. Wisconsin Act 104 provides that notwithstanding section
L _ 227.24 (1) (a) and (3) of the statutes, the department of

Publication Date: ~ December 15, 2009 regulation and licensing is not required to provide evidence
Effective: December 15. 2009 thatpromulgating a rule as an emergency rule is necessary for
g the preservation of the public peace, health, safety, or welfare

through May 13, 2010 X 4 ; g
. ) and is not required to provide a finding of emergency for a rule
Hearing Date: January 15, 2010 promulgated to implement 2007 Wisconsin Act 104.

Notwithstanding s227.24 (1) (c) and (2) of the statutes, these
4. EmR0936— Rule adopted to creasection Pl 8.01 (4) emergency rules will remain in effect until the date on which

relating to waiver of school hours. the final rules take effect.
Finding of Emergency Publication Date: ~ September 10, 2008

The Department of Public Instruction finds that an Effective: September 10, 2008
emergency exists and an emergency rule is necessary for the ' through the date on which
immediate preservation of the public welfare. The facts the final rules take effect
constituting the emergency are as follows: Hearing Dates: November 26. 2008

2009 Wisconsin Act 42 requires the department to g ' April 13 2009’

promulgate rules establishing criteria for waiving the

requirement teéchedule at least the number of hours of direct

pupil instruction specified under s. 121.02 (1) (f) 2. if school 2. EmR0828— Rules adopted tamend s. RL 181.01 (2)

is closed for a reason specified in s. 115.01 (10) (a) 2. or 3. The (c); and to create ss. RL 180.02 (1m), (3m) and (11),
Act became effective October 21, 2009. Therefore, rules must  181.01 (1) (d), (2) (c) 1. and 2relating to training and
be in place as soon as possible to establish the waiver proficiency in the use of automated external defibrillators

procedure and criteria for the current school year. for licensure as a licensed midwife.
Publication Date:  December 21, 2009 Exemption From Finding of Emergency
Effective: December 21. 2009 Section 41 (2) (b) of the nonstatutory provisions of 2007
through May 19. 2010 Wisconsin Act 104 provides that notwithstanding section
. ) ' 227.24 (1) (a) and (3) of the statutes, the department of
Hearing Date: February 1, 2010 regulation and licensing is not required to provide evidence
(See the Notice in this Register) thatpromulgating a rule as an emergency rule is necessary for

the preservation of the public peace, health, safety, or welfare
and is not required to provide a finding of emergency for a rule
promulgated to implement 2007 Wisconsin Act 104.
Notwithstanding s227.24 (1) (c) and (2) of the statutes, these
emergency rules will remain in effect until the date on which

EmR0919— Rule adopted to crea@hapter PSC 172,  the final rules take effect.
relating to the police and fire protection fee created under

Public Service Commission

2009 Wisconsin Act 28. Publication Date:  September 10, 2008
- Effective: September 10, 2008
Finding of Em_erge”‘?y ) through the date on which
The Comn1||s$|0n findthat a}n erg]e(gencyé.emsts and that an . the final rules take effect
emepency rule is necessary for the immediate preservation o Hearing Date: November 26, 2008

the public peace, health, safety, or welfare. The police and fire
protection fee, which must go into effect September 1, 2009,
(2009 Wisconsin Act 28ection 9441) will be used to replace
shared revenue payments for such services. To ensure the
public peace, health, safety, and welfare of the citizens of
Wisconsin, it is vital for funding of police and fire protection .
services t@ontinue smoothly, quickly, and unimpeded. Thus, 1. EmR0912 — Rule adopted revisinGhapter Tax 2,
it is necessary for the rule administering the fee to be  relating to combined reporting for corporation franchise

Revenue (5)

implemented as soon as possible. and income tax purposes.
Publication Date: ~ September 11, 2009 Fir;(_jri]ngDof Emergenc;‘cyR - _
o e Department of Revenue finds that an emergency exists
Effective: September 11, 2009 and that an emergency rule is necessary for the immediate
through February 7, 2010 preservation of the public peace, health, safety or welfare. A
Hearing Date: December 2, 2009 statement of the facts constituting the emergency is:

The function of the Wisconsin Department of Revenue is
to administer the Wisconsin tax laws. These laws, and tax
. . . policy for raising revenue, are determined by the State

Regulation and Licensing (2) LegislatureThe State Legislature recently enacted numerous
. items of tax legislation, affecting individuals and businesses
1. EmR0827— Rule adopted creatirg RL 91.01 (3) (k) alike. Some of these apply retroactively to January 1, 2009.
relating totraining and proficiency in the use of automated Emergency rules are needed, not only to address the risk of
external defibrillators for certification as a massage revenue loss, but to add more clarity and certainty about the
therapist or bodyworker. scope and application of the newly enacted statutes.
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Publication Date:  August 8, 2009 5. EmR0943 — Rule adopted to revis€hapter Tax 2,
Effective: August 8, 2009 through relating to apportionment and nexus.
January 4, 2010 Finding of Emergency
Hearing Dates: September 25, 2009 and The Department of Revenue finds that an emergency exists
October 16, 2009 and that an emergency rule is necessary for the immediate

preservation of the public peace, health, safety or welfare. A

2. EmR0924 — Rule adopted revisinGhapter Tax 11 statement of the facts constituting the emergency is:

relating to sale and use tax. In 2009, the Wisconsin Legislature enacted Acts 2 and 28,
both of which contained substantial changes to Wisconsin's
Finding of Emergency corporation franchise and income tax laws. Most of these

The Department of Revenue finds that an emergency existE€hangesre efective retroactively to taxable years beginning
and that an emergency rule is necessary for the immediat@n OF after January 1, 2009. Emergency rules are needed to
add certainty about the scope and application of the newly

preservation of the public peace, health, safety or welfare. A : )
statement of the facts constituting the emergency is: enacted statutes as soon as possible so that taxpayers can file

_ their returns accordingly.
The changes made by the emergency rule mustdutieé

October 1, 2009, to be in conformity with the Streamlined Publication Date: ~ December 31, 2009
Salesand Use Tax greement. In order to meet this deadline, Effective: December 31, 2009
it is necessary to promulgate this rule as an emergency rule. through May 29, 2010

Publication Date:  September 30, 2009

Effective: October 1, 2009 through Veterans Affairs (2)
February 27, 2010
Hearing Dates: December 1 and 15, 2009 1. EmR0911 — Rule adopted to revise section VA 2.01,

relating tothe assistance to needy veterans grant program.

3. EmR0929— Rule adopted to create sectidia 2.85 Finding of Emergency

and 11.9Q relating to failure to produce records. The Wisconsin Department of Veterans Affairs finds that
o an emergency exists and that the rules are necessary for the
Finding of Emergency i . immedia?e prgservation of the public peace, health, sa%ety, or
The Department of Revenue finds that an emergency existsvelfare. A statement of facts constituting the emergency is:
and that an emergency rule is necessary for the immediathe economic recession in effect for the last fiscal year has
preservation of the public peace, health, safety or welfare. Aadversely affected the veteran population. Many veterans
statement of the facts constituting the emergency is: havelost their employment or had their scope of employment
The emergency rule is to reflect changes indahsin's tax ~ réduced. In addition to losing employment, many veterans
laws due to the adoption of penalties for failure to produce have seen their health care reduced or eliminated. In order to
records. serve the largest population of veterans and ensure minimal
health care for that population, the department is requesting

It is necessary to promulgate this rule order to provide emergency rules to define “vision care and to limit the

consistent manner. care”, and “vision care”. These eligibility limitations, which
L ) address the cost, type and frequency of care available under
Publication Date:  October 19, 2009 the program, will allow more veterans in need to access the
Effective: October 19, 2009 through limited resources of this program.
March 17, 2010 Publication Date:  July 1, 2009
Hearing Dates: December 10 and 21, 2009 Effective: July 1, 2009 through
November 27, 2009
4. EmR0935— Rule adopted to creasection Tax 1.16 Extension Through: January 26, 2010

relating to the financial record matching program. Hearing Date: August 14, 2009

Finding of Emergency

The Department of Revenue finds that an emergency existsz'
and that an emergency rule is necessary for the immediate
preservation of the public peace, health, safety or welfare. AFinding of Emergency
statement of the facts constituting the emergency is: The Wisconsin Department of Veterans Affairs finds that

The emergency rule is to reflect changes isdbhsin's tax ~ an emergency exists and that an emergency rule is necessary

laws due to the creation of the financial record matching for the immediate preservation of the public peace, health,
program. safety, or welfare. A statement of facts constituting the

. . . ,_emergency is:
It is necessary to promulgate this rule order to provide h | of th - line f leti
procedures so that the program can be administered in a fair 1€ removal of the existing deadline for completing and

EmR0944— Rule adopted to ameséction VA 2.02 (2)
relating to the veterans tuition reimbursement program.

i receiving an application for the tuition fee reimbursement

and consistent manner. programhas left the department unable to budget the available
Publication Date:  December 22. 2009 resources for this program to ensure maximum coverage for

' eligible veterans throughout the fiscal year. The department
Effective: December 22, 2009 is requesting emergency rules to ensure applications can be

through May 20, 2010 processed in Bsponsive manner and to allow the department
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to properly manage the program’s biennial budget and ensureequires that a private developer obtain and comply with a
the welfare of all eligible veterans. The emergency rule will prevailing wage rate determination for a private project that
address the need for an application deadline while thereceives aeast $1,000,000 in direct financial assistance from
department completes the promulgation for a permanent rulea local governmental unit.

for the program. The state and local governmental units and private
Publication Date:  January 4, 2010 developers who may be subject to these new requirements of
o the prevailing wage laws need immediate guidance as to the

Effective: January 4, 2010 through manner in which the Department will apply the January 1,

June 2, 2010 2010 effective date to new projects. This rule provides that

guidance by establishing that the new threshold requirements
will apply to projects for which a request for bids is issued or

Workforce Development (2) a contract is negotiated after January 1, 2010.
Public Works Construction Contracts, Publication Date:  December 29, 2009
Chs. DWD 290-294 .
Effective: January 1, 2010 through

1. EmR0941 — Rule adopted to creatsection DWD May 30, 2010

290.2Q relating to the thresholds for the requirement of .

 ovailing araee atos, au 2. EmR0942 — Rule adopted to amenskction DWD

o 293.02 relating to the adjustment of thresholds for

Finding of Emergency payment and performance assurance bond requirements

The Department of Workforce Development finds thatan ~ and affecting small businesses.

emergency exists and that an emergency rule is necessary for. .

the immediate preservation of the public peace, health, safety!-inding of Emergency

or welfare. A statement of facts constituting the emergency is:  The Department of Workforce Development finds that an
The most recent state budget legislation, 2009 Wisconsin€Mergency exists and that an emergency rule is necessary for

Act 28, contained amendments to the state laws which requirdn€ immediate preservation of the public peace, health, safety,
the payment of prevailing wage rates for work done on ©F welfare. A statement of facts constituting the emergency is:

projects of public works and , in a new statute, for work done  The adjustment of the thresholds for the application of the
on private projects which receive more than $1,000,000 ofproject payment and performance assurance bond
public direct financial assistance. The new provisions requirements ensures that the adjustments are effective on a
become effective on January 1, 2010. date certain that is prior to the time of year that project

The prevailing wage laws require that when a state agencyf€duests are generally submitted to the Department and the
or local governmental unit contracts for the erection, Ne€d for obtaining bonding is determined. The adjustment

construction, remodeling, repairing, or demolition plic " avoids imposing an additional administrative burden on local
works project it must obtain a prevailing wage rate governments and state agencies caused by an effective
determination from the Department of Workforce decrease of the thresholds due solely to inflation in the
Development and require that the contractors and construction industry. these new thresholds are not put into
subcontractors on the project pay their employees in€ffect by emergency rule, the old thresholds will remain
accordance with the wage rates established by thetffective for approximately six to seven months, until the
determination. Under the law as it existed before the conclusion of the permanent rule-making process. The
enactment of 2009 Act 28, a prevailing wage rate thresholds are based on national construction cost statistics

determination was required for any project with an estimateg@nd are unlikely to be changed by the rule-making process.

cost of at least $48,000 (for a single-trade project) or . .
$234,000 (for a multi-trade project). Act 28 changes these PubI|c_at|on Date:  December 29, 2009
amounts to an estimated project cost of at least $25,000. Act Effective: January 1, 2010 through

28 has also created a new statute, s. 66.0904, Stats., which May 30, 2010
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Scope Statements

Agriculture, Trade and Consumer Protection
Subject

within 30 days after the scope statement is presented to the
Board, the scope statement is considered approved. Before
DATCP holds public hearings on this rule, the Board must

Revises Chapter ATCP 160, relating to county and district @PProve the hearing draft. The Board must also approve the

fairs.

Objective of the Rule

Update rules for distribution of state aids to county and
district fairs. This rule will address recommendations of the
Wisconsin Association of Fairs, incorporate current 4-H

final draft rule before the department adopts the rule.

Controlled Substances Board

Subject
1) Add lisdexamfetamine to Schedule Il of the State of

guidelines, and update exhibit categories. This rule will not Wisconsin Controlled Substances Act.

change current prize awards (premiums) paid to fair
exhibitors.

Policy Analysis

DATCP distributes state aid to county and district fairs
under ss. 20.115(4)(b) and 93.38ats. DATCP has adopted

rules under ch. ATCP 160, Wis. Adm. Code, related to the

2) Write into rule application provisions that were created
as the application was developed, under authority of ch. 961,
Stats.

3) Specify board and department responsibilities and
permit holder consequences for failure to reapply for a new
permit after the initial permit expires.

distribution of state aids. State aids are used to fund prizeObjective of the Rule

awards (premiums) to fair exhibitors. Current rules spell out

The scheduling of lisdexamfetamine recognizes its abuse

exhibit categories and the amount of state premium aidspotential in addition to its medical uses and allows

offered for premiums in each category.
DATCP has traditionally updated its county and district fair

prosecution in state court for illicit production, distribution
and possession. Writing application requirements into rule

rulesevery 5 years, but has not updated the current rules sincavill clarify requirements and expectations for members of the
1999. Since 1999, there have been many changes in exhibRublic and applicants. Specifying board and department
categories. This rule will update the current rules to addresd€sponsibilities for failure to reapply will prevent the use of
those changes, and to incorporate current 4-H guidelines. controlled substances after the authority to do so has expired.

Policy Alternatives

Do nothing. If DATCP does not update the current rules,
those rules will become increasingly out-of-date and
inconsistent with current exhibition practices at county and
district fairs.

There are no statutory alternatives at this time.
Statutory Authority

Sections 93.07 (1), 92.23 and 20.115 (4) (b), Stats.
Comparison with Federal Regulations

There is ndederal law relevant to county and district fairs.
Entities Affected by the Rule

County fairs, county fair boards and county fair exhibitors
will be affected by this rule.

Estimate of Time Needed to Develop the Rule

DATCP estimates that it will use the equivalent of 0.4 FTE
staff torevise this rule. This anticipates an 8 month period for

Policy Analysis

Lisdexamfetamine is not currently a scheduled drug in
Wisconsin. The federal Drug Enforcement Administration
(DEA) scheduled the drug in 2007, finding that it has a high
potential for abuse, has a currently accepted medical use in
treatment in the United States, and that abuse of
lisdexamfetamine may lead to severe psychological or
physical dependence. It is a stimulant approved by the Food
and Drug Administration (FDA) for marketing under the
trade name Wvanse TM. It is used to treat Attention Deficit
Hyperactivity Disorder (ADHD).

Regarding the application requirements portiothefrule,
application for a controlled substances Special Use
Authorization (SUA) provides a basis for writing into rule
existing and any additional application provisions. See
http://drl.wi.gov/prof/cont/cred.htmBy imposing a penalty
for failure to reapply for an issued SUA, the board seeks to
protect the public by preventing unauthorized possession of
controlled substances.

Statutory Authority

investigation and analysis, rule drafting, preparing related Sections 961.11, 961.16 and 961.335 (8), Stats.

documents, coordinating advisory committee meetings,
holding public hearings and communicating with affected
personand groups. DRCP will use existing staff to develop
this rule.

DATCP may not begin drafting this rule until the Board of
Agriculture, Trade and Consumer Protection (Board)

approves this scope statement. The Board may not approv

Comparison with Federal Regulations

A DEA permit is required for the manufacture,
importation, possession, use and distribution of certain
substances. Lisdexamfetamine is a Schedule Il Controlled
Substancender the Federal Controlled Substances Aitte T

%l CFR, Chapter 1300

this scope statement sooner than 10 days after this scopEntities Affected by the Rule

statement is published in the Wisconsin Administrative

Police,state courts, pharmacies, the Controlled Substances

Register. If the Board takes no action on the scope statemerBoard and the Department of Regulation and Licensing.
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Estimate of Time Needed to Develop the Rule eligibility limits under s. 252.17 (3) (b), Stats., from 200% to
200 hours a maximum of 300% of the federal poverty line. Second, it
' created a new s. 252.17 (4) (d), Stats., that specifies that the
Department will pay a portion of the health insurance
; ; - o : ; premium for individuals whose family income is between
Financial Institutions Credit Unions 200% and 300% of the federal poverty line. It further
Subject specifies that the Department will establish the schedule for
. . . payment in administrative rule. Finally, Act 103 created a
Creates Chapter DFI-CU 65, relating to credit union ne\, s 252.17 (6) (c), Stats., that requires the Department to
service organizations. establish, in administrative rule, the premium contribution
Objective of the Rule schedule for individuals who have a family income that
. . . exceeds 200% but does not exceed 300% of the federal
an-(lj—hrg pulilrrgrzseeng ftgr'scﬁg:;t'3r:ic(’)rslestefrovrﬁ:heC;rtg:qnizgt?gﬁgurespoverty line. Act 103 further directs the Department to take
q 9 ' into consideration both income level and family size in

Statutory Authority establishing the schedule.

Sections 186.115 (2), 186.235 (8) and 227.11 (2), Stats. 2009 Wisconsin Act 28 modifies ss. 252.16 (1) (ar) and
252.17 (3) (d), Stats., to include domestic partner in the

Comparison with Federal Regulations definition of “dependent’ and to allow an eligible
The federal regulation addressing credit union activities is individual's premium contribution to include the cost of
12 CFR Part 712. coverage of a domestic partner.
i The Department’s modification of ch. DHS 138 will
Entities Affected by the .RUIef addresshe changes made to ss. 252.16 and 252.17, Stats., by
State—chartered credit unions. 1999 Act 103 and 2009 Act 28.
Estimate of Time Needed to Develop the Rule Statutory Authority
150 hours. Sections 252.16 (6) and 252.17 (6), Stats.
Contact Information Comparison with Federal Regulations
Mark Schlei, Deputy General Counsel There are no existing or proposed federal regulations.
Dept. of Financial Institutions — Office of the Secretary  gntjties Affected by the Rule
P'O'_BOX 8861 Eligible individuals with human immunodeficiency virus
Madison, W1 53708-8861 (HIV) infection and their spouses and dependents if they are
Phone: (608) 267-1705 covered under the eligible individual's health insurance
Email: mark.schlei@wisconsin.gov. policy.

Estimate of Time Needed to Develop the Rule

The Department estimates that it will take about 10 hours

Health Services to draft these rules.

Health, Chs. DHS 110— )
_ Contact Information
Subject Michael McFadden
Revises Chapter DHS 138, relating to health insurance pijyision of Public Health
premium  subsidies to individuals with human ) _
immunodeficiency virus (HIV) infection. Phone: (608) 266-0682

Objective of the Rule

To establish or revise health insurance premium schedules Workforce Develppment
for eligible individuals. Public Works Construction Contracts,

, , Chs. DWD 290-294
Policy Analysis .
. .. Subject
The Department amends this statement of scope, to notify . ) ] )
the public of its intent to promulgate rules required under —Revises section DWD 293.02, relating to adjustment of
2009 Wisconsin Act 28. The original statement of scope wasthresholds for payment and performance bond requirements.
published in Administrative Register No. 572, effective opjective of the Rule

August.15, 2003. . Section 779.14, Stats., sets the cost thresholds for the

Sections 252.16 and 252.17, Stats. requires thepayment and performance assurance bond requirements that
Department to operate a program that provides subsidies t&pply to contracts for the performance of labor or furnishing
cover the cost of health insurance premiums for individuals of materials for a public improvement project or public work.
with human immunodeficiency virus (HIV) infection who,  gection 779.14 (1s), Stats., requires the Department of
because of a medical condition resulting from that infection, \orkforce Development to biennially adjust the thresholds
must take an unpaid leave from their jobs or are unable torequirements in proportion to any change in construction
continue working or must reduce their hours of work. The cqsts since the last adjustment if the adjustment to be made
Department has operated this program under ch. DHS 13§0y|d not be less than 5%. In accordance with the statute,
since November 1990. DWD is planning a rule to adjust the thresholds to reflect a

1999 Wisconsin Act 103 modified s. 252.17, Stats., in 6.82% increase in construction costs from December 2007 to
several respects. First, it increased the family incomeDecember 2009.
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Policy Analysis the construction industry who contract for public works

This proposed rule is an amendment to existing rules, Projects, and employees of these employers.
proposed in accordance with the instructions provided in s.Estimate of Time Needed to Develop the Rule

779.14 (1s), Stats. 20 hours.
Statutory Authority Contact Information

Sections 227.11 (2) and 779.14 (1s), Wis. Stats. Julie Eckenwalder, Section Chief
Comparison with Federal Regulations DWD Construction Wage Standards Section

The threshold for application of the federal contractor ~Fhone: (608) 266-3148 _ _
payment and performance bond requirements is a contract Email: Julie.Eckenwalder@dwd.wisconsin.gov
greater than $100,000. This threshold is set by statute and is Howard Bernstein, DWD Legal Counsel

rarely adjusted. Dept. of Workforce Development
Entities Affected by the Rule Phone: (608) 266-9427

State agencies, local governmental units, and employers in  Email: Howard.Bernstein@dwd.wisconsin.gov
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Submittal of Rules to Legislative Council Clearinghouse

Please check the Bulletin of Proceedings — Administrative Rules
for further information on a particular rule.

Commerce
Financial Resources for Businesses and Communities,
Chs. Comm 104—

CR09-121
On December 23, 2009, the Department of Commerces

submitted a proposed rule-making order to the Wisconsin
Legislative Council Rules Clearinghouse.

Analysis 6.
The proposed order creates Chapter Comm 136, relating to

midwestern disaster area bonds.

Agency Procedure for Promulgation 7
A public hearing is required and is scheduled for January

25, 2010. The Division of Business Development is primarily
responsible for promulgation of the rules.

Contact Information
Sam Rockweiler
Code Development Consultant
Phone: (608) 266—-0797
Email: sam.rockweiler@wi.gov

Creating DOC 302.38 and DOC 302.39, relating to the
challenge incarceration program and the earned release
program under 88 302.045 and 302.05, Stats.,
respectively, as amended by 2009 Wis. Act 28, §8 2700
- 2712;

Creating DOC 302.40, relating to the risk assessment
program under § 302.042, as created by 2009 Wis. Act
28, § 2699m;

Creating DOC 302.41, relating to the early release of
certain inmates within 12 months of their release under
§ 302.113 (9h), as created by 2009 Wis. Act 28, § 2739;
and

Repealing and recreating DOC 302.18, relating the
inmate requests for review of Department decisions
concerning custody, institution placement, program
needs, or treatment needs.

Agency Procedure for Promulgation

A public hearing is required and is scheduled for February
25, 2010. The Department of Corrections, Division of Adult
Institutions is primarily responsible for promulgation of the
rules.

Contact Information

Corrections
CR 09-120

On December 18, 2009, the Department of Corrections
submitted a proposed rule-making order to the Wisconsin
Legislative Council Rules Clearinghouse.

Analysis

The proposed order revises Chapter DOC 302, relating to
sentence calculations and prison release and administrative
review of inmate classification decisions.

The rule brings Ch. DOC 302 into compliance with
significant changes made in sentence calculations an
releases from prison under 2009 Wis. Act 28, including:

1. Creating definitions for the following terms:
administrator, agent, assaultive activity, certain early
release, detainer, extended supervision,

Kathryn R. Anderson, Chief Legal Counsel
Department of Corrections

3099 East Washington Avenue, P.O. Box 7925
Madison, WI 53707-7925

Phone: (608) 240-5049, FAX: (608) 240-3306
Email: kathryn.anderson@wisconsin.gov

Earned Release Review Commission
(Formerly Parole Commission)
CR 09-119

On December 18, 2009, the Wisconsin Earned Release

(ﬁeview Commission submitted a proposed rule-making
order
Clearinghouse.

Analysis
positive The proposed order repeals and recreates Chapter PAC 1,

to the Wisconsin Legislative Council Rules

adjustment time, projected extended supervision date,elating to the release of inmates from state prison through

risk eligibility date, social worker, and victim.

parole orother procedures established through 2009 Wis. Act

28.

Creating DOC 302.33, DOC 302.34, and DOC 302.35,
relating to positive adjustment time under 302.113 (2)
(b), 304.06 (1) (bg) 1. and 2., as created by 2009 Wis. Act 1.
28, 88 2722 and 2751,

Creating DOC 302.36 and DOC 302.37, relating to
sentence calculations under § 304.06 (1) (bg) 3. and 4.,
as created by 2009 Wis. Act 28, § 2751, for an inmate who2-
has been convicted under § 973.01, Stats., following the
inmate’s having served at least 75% or 85% of the
confinementime of a bifurcated sentence, depending on 3.
the classification of the crime.

The Rule:

Revises s. PAC 1.02, Purpose, to more clearly state the
purpose of the rule chapter is to set forth the procedures
under which the Earned Release Review Commission
(formerly Parole Commission) operates.
Updatederminology and phrasing throughout the rule to
reflect the responsibility of the commission for parole
and other release mechanisms under 2009 Act 28.
Added definitions for the following terms: denial,
extended supervision, extraordinary health condition,
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10.

11.

12.

13.

Agency Procedure for Promulgation

23

Commission is primarily responsible for promulgation of the

file review, informational deferral, no action, and Natural Resources

presumptive mandatory release. Environmental Protection — General, Chs. NR 100—,
Moved the definition of “direct input,” which had WPDES, Chs. NR 200—, Water Regulation, Chs. NR
previously been in s. PAC 1.06 (9) (c) to the definition 300—, Water Supply, Chs. NR 800—

section. CR 09-123

Modified the term “member of the family” to “family On December 22, 2009, the Department of Natural
member” and included domestic partners under ch. 770,Resources submitted a proposed rule-making order to the
Stats., in the definition of covered persons. Wisconsin Legislative Council Rules Clearinghouse.

Modified definitions to include reference to 2009 Act 29

release mechanisms.  Specifically, “parole grant” Analysis )
became “parole grant or release order,” and “parole The proposed order revises Chapters NR 102, 103, 105,

eligible” became “parole or release eligible,” and “parole 106,108, 110, 114, 200, 203, 205, 210, 214, 299, 328, 341 and

consideration” became “release consideration.” 812 to fix typographical errors, make minor modification or
Clarified the purpose of release consideration in s PACcIarification, ensure consistency with federal regulations,
1.04. ' code referencapdate or make technological updates for rules

o L affecting the Bureau of Watershed Management.
Modified s. PAC 1.05 to address the commission’s

authority to consider parole eligibility or release Agency Procedure for Promulgation
eligibility for inmates depending on the date on which the A public hearing is scheduled for January 28, 2010.
offense for which they were convicted was committed, Contact Information

including those eligible for early release to extended ) )
supervision. Susan Sylvester, Permits Chief

Modified s. PACL.06 to more clearly state the process by ~ Bureau of Watershed Management

which the commission will consider an inmate for ~ Phone: (608) 266-1099

release. Also, included are the additional criteria noted Email: Susan.Sylvester@wisconsin.gov

in 2009 Act 28, specifically the inmate has not refused or

neglected to perform required or assigned duties.

Clarified the criteria used to evaluate participation in Public Instruction

required or recommended programming. Finally, CR 09-117

deleted the listing of specific offenses which require

giving a victim the opportunity for direct input. The On December 17, 2009, the Department of Public
commission gives victims who are registered with the Instruction submitted a proposed rule—making order to the
Office of Mctims Services an opportunity for direct input  Wisconsin Legislative Council Rules Clearinghouse.

in all cases. Analysis

Modified s. PAC 1.07 to include the process for release The proposed order creates section Pl 8.01 (4), relating to
recommendations for inmates sentenced for Oﬁenseswaivers for school hours
committed on or after December 31, 1999. In addition, ' )

clarified the authority of a commissioner to amend a Agency Procedure for Promulgation

deferral or denial. A public hearing is scheduled for February 1, 2010. The
Added to s. PAC 1.07 the autityand the procedures of  Division for Academic Excellence is primarily responsible
the commission to modify an inmate’s bifurcated for promulgation of this rule.

sentence in accordance with s. 304.06 (1) (bk) 1., Stats.~qntact Information

Created s. PAC 1.08 to establish procedures for the
commission to review inmate petitions for release due to
extraordinary health condition or age.

Created s. PAC 1.09 to establish procedures for the
commission to review inmates who are subject to
presumptive mandatory release.

Deborah Mahaffey, Assistant State Superintendent
Phone: (608) 266-3361
Email: deborah.mahaffey@dpi.wi.gov

Revenue
CR 09-118

On December 16, 2009, the Department of Revenue
submitted a proposed rule-making order to the Wisconsin
Legislative Council Rules Clearinghouse.

A public hearing is required and is scheduled for February
, 2010. The Wisconsin Earned Release Review

rules. .

Contact Information Analysis
Kathryn R. Anderson, Chief Legal Counsel The proposed order creates section Tax 1.16, relating to the
Department of Corrections financial record matching program.
3099 East Washington Avenue, P.O. Box 7925 Agency Procedure for Promulgation
Madison, W1 53707-7925 A public hearing is required and will be scheduled at a later
Phone: (608) 240-5049; FAX: (608) 240-3306 date. The Office of the Secretary is primarily responsible for

Email: kathryn.anderson@wisconsin.gov promulgation of the proposed rule.
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Contact Information
Dale Kleven
Income, Sales and Excise Tax Division
Phone: (608) 266-8253
Email: dale.kleven@revenue.wi.gov

Veterans Affairs
CR 09-122

On December 30, 2009, the Department of Veterans
Affairs submitted a proposed rule—-making order to the
Wisconsin Legislative Council Rules Clearinghouse.

Analysis

The proposed order revises section VA 2.02 (2), relating to
the veterans tuition reimbursement grant program.

The amendment of s. VA 2.02 (2) will establish the time
period under which an applicant can submit an application to
the department. The timely submission of the application is
an eligibility requirement for the grant. The proposed
amendment would require an applicant to submit an

application to amuthorized agent, with all student portions of
the application completed, within 60 days following the
commencement of a semester, term or course. The
application vill be considered received if the remainder of the
application is completed by an authorized agent and
submitted to the department by manual or electronic mail no
laterthan 60 days following the last day of the semester, term
or course.

Agency Procedure for Promulgation

A public hearing is required and will be scheduled at a later
date. The Office of the Secretary is primarily responsible for
preparing the rule, under the direction of the Board of
Veterans Affairs.

Contact Information
James A. Stewart, Chief Legal Counsel
Department of Veterans Affairs
30 West Mifflin Street, P.O. Box 7843
Madison, WI 53707-7843
Phone: (608) 266—-3733
Email: Jimmy.stewart@dva.state.wi.us
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Rule—Making Notices

Notice of Hearing Analysis Prepared by Department of Commerce
Commerce Statutes interpreted
Financial Resources for Businesses and Communities, Section 560.03, Stats.
Chs. Comm 104— Statutory authority
EmRO0931, CR 09-121 Sections 227.11 (2) (a) and 560.03, Stats.

NOTICE IS HEREBY GIVEN that pursuant to section Explanation of agency authority
560.03 otthe Statutes, the Department of Commerce will hold  Section 227.11 (2) (a) of the Statutes authorizes the

a public hearing on emergency rules and proposed permanenbepartment tgromulgate rules interpreting the provisions of
rules to create Chapter Comm 136, relating to Midwesternany Statute administered by the Department. Section 560.03
disaster area bonds, and affecting small businesses. of the Statutes authorizes and directs the Department to assist
in implementing economic and community development

Hearing Information programs, and tgerform such other functions as the

The public hearing will be held as follows: Governor may direct for aiding industrial development.
Date and Time: Location: Related statute or rule
January 25,2010 Thompson Commerce Center Chapter Comm 113 contains rules relating to allocating a
Monday Third Floor, Room 3B volume cap on tasexempt private activity bonds for housing,
At 10:00 a.m. 201 West Washington Avenue pursuant to 26 USC 146.
Madison, Wisconsin Plain language analysis

This hearing will be held in an accessible facility. If you  The rules in this order would establish a procedure by
have special needs or circumstances that may make/\{hICh the Governor can deS|gn§1te tax—exempt Midwestern
communication oaccessibility difficult at the hearing, please disaster area bonds that can be issued by, or on behalf of, the
call Sam Rockweiler at (608) 266-0797 or at Contact State or any political subdmsmn thereof, under the fe_deral
Through Relay at least 10 days prior to the hearing date HeartlandDisaster Tax Relief Act of 2008. These are private

Accommodations such as interpreters, English translators, octivity bonds that are designed to facilitate the recovery and
materials in audio tape format will, to the fullest extent rebuilding of areas which were declared major disaster areas

possible, benade available upon a request from a person with in 2008.
a disability. Comparison with federal regulations

; i - In the Emergency Economic Stabilization Act of 2008
fppearances at the Hearing and Submission of Wrtten o jic aw 110-343), sublitle A of itle VIl is the Heartiand
o ) Disaster Tax Relief Act of 2008 (HDTRA). HDTRA
Interested persons are invited to appear at the hearing angqgified section 1400N(a) of the Internal Revenue Code of
present comments on the emergency rules and proposedlgge to establish tax—exempt Qualified Midwestern Disaster
permanent rules. Persons making oral presentations ar@rea (MDA) bonds for areas that in 2008 were declared by the
requested to submit their comments in writing, via e-mail. president as being major disaster areas because of severe
responsesThe hearing record on this rulemaking will remain - faceamount of bonds that may be designated as MDA bonds.
open until January 29, 2010, to permit submittal of written LpTRA also delegates to the Governor the power to make
comments from persons who are unable to attend the hearingertain designations in connection with the issuance of MDA
or who wish to supplement testimony offered at the hearing. ponds jincluding designation of the bonds as MDA bonds and

E-mailcomments should be sensm.rockweiler@wi.gov  gesjgnation of a trade or business as replacing another trade
If e-mail submittal is not possible, written comments may be o physiness for these purposes.

submitted to Sam Rockweiler, Department of Commerce,C . ith rules in adi t stat
Division of Environmental and Regulatory Services, P.O. ~OMmparson with rules in adjacent states
Box 14427, Madison, WI 53708-0427. Although each of the adjacent states are listed in HDTRA

as having areas eligible for MDA bonds, an Internet-based
Copies of Emergency Rules and Proposed Rules search produced corresponding administrative rules only in

The emergency rules and proposed permanent rules and af§Wa- Those rules and related information, by the lowa
analysis of the rules are available on the Internet by entering "@nce  Authority, are available at
“Comm 136” in the search engine at the following Web site: ttD://W\_/vw.|owaf|nar_10eauthor|tv.qov/en/economm_develop
https:/health.wisconsin.gov/admrules/public/HomBaper ~ Ment/midwestern_disaster_area_bonds/
copiesmay be obtained without cost from Sam Rockweiler at  Highlights of the lowa rules include the following:
the Department of Commerce, Division of Environmental « Through December 2009, $2,000,000,000 of lowa’s
and Regulatory Services, P.O. Box 14427, Madison, WI  allocation ofMDA bonds will be apportioned based on the
53707, or asam.rockweiler@wi.ggwr at telephone (608) amount of damage suffered by each county, and based on
266-0797, or at Contact Through Relay. Copies will also be  FEMA allocations of housing assistance. The remaining
available at the public hearing. $615,995,000 of lowa’s allocation will be available to all
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eligible projects. After December 2009, any remaining Small business regulatory coordinator

MDA bonds will be available to all eligible projects.  any inquiries for the small business regulatory coordinator

MDA bonds will be allocated on a first-come, for the Department of Commerce can be directed to Sam
first-served basis. Applications are received on a Rockweiler, as listed above.

continuous basis.

¢ An application must be completed and submitted to the Environmental Analysis i _ _
Governor’s designee by the borrower, or an agent acting The Department has considered the e_nvwonmental impact
on behalf of the borrower. Applications may be submitted Of the proposed rules. In accordance with chapter Comm 1,
at any time after an inducement resolution for the projectthe proposed rules are a Type IlI action. A Type III action
has been adopted. A fee of two basis points (.02%) of thenormally does not have the potential to cause significant
amount of MDA bonds for which an application is made environmental effects and normally does not involve
must be paid by the applicant upon filing the application. unresolved conflicts in the use of available resources. The

« A Certification of Allocation is sent to the applicant when Department has reviewed these rules and finds no reason to

an allocation is made. Allocations are valid for 150 days. gee“ee;/r(tan:gﬁi ﬁgg igrs]ﬂzgatlh(i:soﬂglt?c?entsoes)g?\&e :; rlﬁsn::liri?]e' (;[Pﬁ o
After the bonds are issued, a representative of the P 9

borrower must complete and return a Notice of IssuanceS‘igmﬁc"’mt impact.
and Delivery of Bonds within 10 days of the delivery date Fiscal Estimate

for the bonds. Assumptions used in arriving at fiscal estimate

Summary of factual data and analytical methodologies Although the rules will newly result in review of

The data and methodology for developing these rules weredocumentation relating to designating applicants as eligible
derived from and included (1) reviewing the criteria in for Midwestern Disaster Area Bonds, the time needed for
HDTRA and in Executive Order #288 as issued by Governorthese reviews is expected to be spent by current employees.
Jim Doyle; (2) incorporating applicable best practices the Therefore, the proposed rules are not expected to have any
Departmenhas developed in administering similar programs significant fiscal effect on the Department.
for economic development and business development; and The proposed rules are not expected to impose any
(3) reviewing Internet-based sources of related federal, statesignificant costs on the private sector because the rules
and private—sector information. addressubmittal of documentation, and other activities, only
by applicants that choose to pursue tax—exempt private
activity bonds for the recovery and rebuilding of areas which
The ori q s that 4 to determine th were declared major disaster areas in 2008.

e primary documents that were used to determine the -
effect of the rules on small business were HDTRA and State fiscal effect
Executive Order #288. None.

No economic impact report was prepared. Lo&al government fiscal effect
one.

Small Business Impact Long-range fiscal implications

The rules are expected to result in only beneficial effects on  None known.
small business because the rules only address tax—exempg

: S . o n n Person
private activity bonds that are designed to facilitate the gency Contact Perso

recovery and rebuilding of areas which were declared major_ Steven Sabatke, Wisconsin Department of Commerce,
disasteryareas in 2008_9 ) Bureau ofBusiness Finance and Compliance, P.O. Box 7970,

- o ) Madison, WI, 53707-7970; telephone (608) 267-0762;
Initial regulatory flexibility analysis e-mailSteven.Sabatke @Wisconsin.gov
Types of small businesses that will be affected by the rules.
Any business choosing to pursue tax—exempt private

Analysisand supporting documents used to determinkeef
on small business

Notice of Hearings

activity bonds that are designed to facilitate the recovery and Corrections
rebuilding of areas which were declared major disaster areas EmR0939, CR 09-120
in 2008. NOTICE IS HEREBY GIVEN that pursuant to section

. : . 227.11 (2), Stats., the Department of Corrections will hold

Reporting, bookkeeping and other procedures required for i pjic hearings to consider an emergency rule and proposed

compliance with the rules. permanent rule revising Chapter DOC 302, relating to
An application form prescribed by the Department must be changes in various statutory provisions relating to sentence

completed and submitted to the Department. calculations and prison release and to an administrative
Types of professional skills necessarydampliance with the ~ "¢VI€W of inmate classification decisions.
rules Hearing information
No new professional skills are necessary for compliance pate and Time Location
with the rules. February 25,2010 Conference Room 116
Rules have a significant economic impact on small 10:00 a.m. State Office Building
businesses? 819 North & Street

No. Milwaukee, Wisconsin
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Chapter PAC 1, Wisconsin Administrative Code, which
addresses release procedures for inmates, including those
under 2009 Wisconsin Act 28.

Plain language analysis

The public hearing sites are accessible to people with The emergency rule and the proposed permanent rule
disabilities. If you have special needs or circumstances thagmend chapter DOC 302 to bring it into compliance with
may make communication or accessibility difficult at the significant changes made in sentence calculations and
hearing, please contact Kathryn Anderson, DOC, P.O. Boxreleases from prison under 2009 Wis. Act 28, including:

7925, Madison, WI 53707-7925, email kathryn.anderson@ 1.
wisconsin.goytelephone (608) 240-5049 by February 18,
2010.

Appearances at the Hearing and Submission of Written
Comments 2

Interested persons are invited to appear at the hearing and
presentomments on the proposed rules. Persons making oral
presentations are requested to submit their comments in
writing. Written comments on the proposed rule will be
accepted into the record and receive the same consideration
as testimony presented at the hearing if they are received by
Friday, March 5, 2010. Written comments should be
addressed to: Kathryn R. Anderson, DOC, P.O. Box 7925,
Madison, W1 53707-7925, or by email kathryn.anderson@

wisconsin.gov

Analysis Prepared by Department of Corrections

Statutes interpreted

Sections 302.045 and 302.05, Stats., respectively, as
amended by 2009 Wis. Act 28, ss. 2700 — 2712, § 302.11
(99), as renumbered and amended by 2009 Wis. Act 28, ss.
2729jthrough 2738, 302.113 (2) (b), 304.06 (1) (bg) 1. and 2.,
as created bg009 Wis. Act 28, ss. 2722 and 2751, s. 302.113
(9h), as created by 2009 Wis. Act 28, § 2739, 8 973.031, as
created by 2009 Wis. Act 28, § 3387t, § 302.042, as created
by 2009 Wis. Act 28, s. 2699m, and s. 304.06 (1) (bg) 3. and
4., as created by 2009 Wis. Act 28, § 2751, and s. 301.03 (2),
Stats.

Statutory authority
Section 227.11 (2), 301.02, 301.03 (2), and 302.07, Stats.
Explanation of agency authority

The Department of Corrections is responsible for
supervision of inmates sentenced to Wisconsin prisons,
including sentence calculations. Under 2009 Wisconsin Act
28, the legislature created several statutory provisions which
affect the calculation of sentences. The Department is
promulgating rules to address these changes. In addition5.
under s. 301.03, Stats., the Department is responsible for the
supervision of inmates. As part of that supervision, the
Department reviews inmates for appropriate custody level,
facility placement, program needs, and education needs.

4.

Related statute or rule

Sections 302.045 and 302.05, Stats., respectively, as
amended by 2009 Wis. Act 28, ss. 2700 — 2712, s. 302.113
(99), as renumbered and amended by 2009 Wis. Act 28, ss.
2729jthrough 2738, 302.113 (2) (b), 304.06 (1) (bg) 1. and 2.,
as created b2009 Wis. Act 28, ss. 2722 and 2751, s. 302.113
(9h), as created by 2009 Wis. Act 28, § 2739, s. 973.031, as
created by 2009 Wis. Act 28, s. 3387t, s. 302.042, as create@.
by 2009 Wis. Act 28, s. 2699m, and s. 304.06 (1) (bg) 3. and
4., as created by 2009 Wis. Act 28, s. 2751

Creating definitions for the following terms:
administrator, agent, assaultive activity, certain early
release, detainer, extended supervision, positive
adjustmentime, projected extended supervision date, risk
eligibility date, social worker, and victim.

. Creating DOC 302.33, DOC 302.34, and DOC 302.35,

relating topositive adjustment time under 302.113 (2) (b),
304.06 (1) (bg) 1. and 2., as created by 2009 Wis. Act 28,
ss. 2722 and 2751. Under these sections, an inmate may
earn positive adjustment time (PAT tilatee rates (1 for 2,

1 for 3, or 1 for 5.7) depending on the offense of which the
inmate was convicted. The inmate may be eligible for
PAT, which may result in modification of the term of
confinement of the inmate’s bifurcated sentence if the
departmentetermines that the inmate is not at a high risk
of reoffending, the inmate has not received a major
penalty under s. DOC 303.68 (1), and the inmate has not
neglected or refused to perform required or assigned
duties. The inmate’s term of extended supervision is
extended byhe PAT which results in early release. Thus,
the overall length of the inmate’s sentence is not changed.

33. Creating DOC 302.36 and DOC 302.37, relating to

sentencealculations under s. 304.06 (1) (bg) 3. and 4., as
created by 2009 Wis. Act 28, § 2751, for an inmate who
has been convicted under s. 973.01, Stats., following the
inmate’s having served at least 75% or 85% of the
confinement time of a bifurcated sentence, depending on
the classification of the crime. The inmate may petition
the Earned Release Review Commission for release to
extended supervision under this provision.

Creating DOC 302.38 and DOC 302.39, relating to the
challenge incarceration program and the earned release
program under ss. 302.045 and 302.05, Stats.,
respectively, as amended by 2009 Wis. 2&tss. 2700 —
2712. The department had not previously had a rule
provision addressing either of these two programs. The
rule creates provisions which codifies the department’s
implementation of the programs and also update the
provisions to reflect the legislative change which allows
inmates who do not have AODA needs to participate.

Creating DOC 302.40, relating to the risk assessment
programunder s. 302.042, as created by 2009 Wis. Act 28,
s. 2699m. A Court may impose a risk reduction sentence
if the offender agrees to participate in the risk reduction
plan established by the department. The department is
required to establish the plan, monitor the inmate’s
progress and participation in the plan, and evaluate the
inmate’s institutional conduct. If the department
determines that the plan has been completed, the
department will notify the sentencing court and the office
of victim services. The department will release the inmate
to extended supervision on or after the inmate’s risk
eligibility date when the inmate has completed the plan.

Creating DOC 302.41, relating to the early release of
certain inmates within 12 months of their release under s.
302.113 (9h), as created by 2009 Wis. Act 28, s. 2739.
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Eligible inmates may be released to extended supervisionMinnesota:
not more then 12 months before the extended supervision ynder Minnesota law, inmates convicted on or after

eligibility date. August 1, 1993 are not eligible to earn good time sentence

7. Repealingind recreating DOC 302.18, relating the inmate reduction credit. ~ Under s. 244.171, MN Stats., the
requests for review of Department decisions concerningcommissioner of corrections shall establish a challenge
custody, institution placement, program needs, or Incarceration program.

treatmenneeds. The revised section clarifies the process Summary of the factual data and analytical methodologies

for review of the decisions relating to classification. The Department of Corrections has determined that the
Comparison with federal regulations rule will not have a significant economic impact on a
Thereare no federal regulations that regulate the activities SUPStantiahumber of small businesses since the rule does not
addressed by the proposed rule. regulate small businesses as that term is defined in s. 227.114,
Stats.

Comparison of similar rules in adjacent states Analysis and supporting documents that were used to
lllinois: determine effect on small business

Under730 ILCS 5/3-6-3, the state of lllinois has provided ~ Not applicable.
for the early release of inmates on account of good conductgma" Business Impact

Inmates are able to earn good conduct credit at the rate of 4. . .
The Department of Corrections has determined that the

days of credit or 7.5 days of credit for each month of his . o g
rule will not have a significant economic impact on a

sentence of imprisonment for certain very serious crimes. . 5 .
(Forexample, 1 for 4.5 crimes include: home invasion, armed substantiahumber of small businesses since the rule does not

robbery, and aggravateehicular hijacking. 1 for 7.5 crimes regulate small businesses as that term is defined in s. 227.114,

include: gunrunning,  narcotics  racketeering, and Stats.

drug-induced homicide.) For all other offenses, inmates arerisc5| Estimate

able toearn one day of good conduct credit for each day of the ] ) o ) )

inmate’ssentence of imprisonment. Good conduct credit may Assumptions used in arriving at fiscal estimate

be revoked or lost following a due process determination by positive Adjustment Time (PAT)

the Prisoner Review Board which is a citizen member board  11is ryle implements 2009 Wisconsin ACT 28 language

and which is independent of the IL DOC. Under 730 ILCS 4 a110ws a new mechanism for release of inmates sentenced
5/5-8-1.1, lllinois has an Impact Incarceration Program \,,qer hifurcated sentences from confinement to extended
which is similar to thehallenge Incarceration Program. Itis - \hervision (ES). The statutory language created Positive
not limited to |_nd|V|duaIs who have AODA needs but involves Adjustment Tme (PAT) which measures the period of time in

rigorous physical elements. days that can be earned to reduce an inmate’s period of
lowa: confinement. PAhas three separate release tracks depending

Under ICA s. 903A.2, each inmate is eligible to earn a on eligibility as follows:
reduction of sentence by the accumulation of “earned time.” 1. Inmates may be eligible to earn 1 day for every 2 days of
Inmates who receive category A sentences are able to earn confinement towards early release under the following
credit at the rate of 1.2 days of credit for each day the inmate  Provisions:
demonstrates good conduct and satisfactory participation in a.  The inmate must have a non-violent misdemeanor

programs or placement. An inmate may be eligible for an conviction or a non-violent Class F-I felony
additional reduction of sentence of up to 365 days of the full conviction.

term ofthe sentence for exemplary acts. Inmates who receive b. The Department has determined the inmate is “not”
category Bsentences may receive 15/85 of a day for each day high risk for reoffending in the community.

of good conduct. Under IA ADC s. 201.-20.18(904), lowa ¢, The inmate must follow established prison rules and
has established a rigorous program called “violator/shock not refuse or neglect to perform assigned duties
probation programs” which are aimed at individuals who are while confined.

on community supervision and who have violated the 4 The jnmate has not received a major penalty while
conditions of supervision. The goal is avoid lengthy periods

. . confined.
of incarceration. . .

o When an inmate has earned early release under this new
Michigan: PAT provision, DOC will notify the court within 90 days of

Under MCLA 800.33, each inmate shall receive a release that the inmate qualifies for early release to ES and
reduction from his or her sentence. The rate of reductionProvidethe court with a copy of the objective risk assessment
depends on when the crime was committed (there is adnd the inmates conduct report. The court has 30 days to
statutory change in the rate for crimes which occurred priorschedule a hearing to determine release, deny release or
4/1/87) and what the crime was. An inmate may be eligible change the release date to a date not longer then the original
for good time credit, discip"nary credit, or Specia| Conflnem_enportlon on the blfurcat_ed se_ntence. |f the 30 days
disciplinary credit. Special disciplinary credit is additional Passes without the court schedulinigearing, the inmate will
credit which an inmate may earn if the inmate has not had &P released to ES.
major conduct violation and upon the recommendation of the  If the court decides to review the inmate for early release,
institution disciplinary credit committee. If the credit is lost, a hearing will be scheduled and an order issued within 60
it cannot be restored. An inmate cannot earn any of the threelays. Atthe hearing the court has three options; 1) reject PAT
types of credit during a month during which the inmate and return the inmate to prison to serve the remaining
incurred a major conduct report. confinement portion of the sentence before release to ES, 2)
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release the inmate to ES, or 3) order the inmate to begin and the inmate has not petitioned the sentencing court for
serving the next sentence. early release to ES.

2. Inmates may be eligible to earn 1 day for every 3 days of2: The inmate has served 85% of his or her sentence, the
confinement towards early release under the following  Ccrimewas a Class C to E felony, the crime was committed
provisions: prior to Cctober 1, 2009 and the inmate had not petitioned
a. Inmatesonvicted of non-violent misdemeanor’s or the sentencing court for early release to ES.

non-violent Class F-I felonies will not be eligible to The review process begins when the records office creates
earn PAT on the first track (1 day for every 2 days), & list of inmates that have served 75 or 85 percent of his or her

if the Department has determined these inmates arePifurcatedsentence and are eligible for review by ERRC. The

at high risk of reoffending in the community. Instead records office forwards the eligibility list to institution social
these inmates will be eligible to earn PAT on the Workers, agents and ERRC. The records office also notifies

second track (1 day for every 3 days). the inmate and the judge and District Attorney from the
sentencing court of the upcoming review by ERRC. After
conviction ERRC interviews the inmate the results are forwarded to the
. ' . . records office for processing as follows; 1) inmate is denied,
¢.  The inmate must follow established prison rules and 5y the decision is deferred for further review, or 3) the inmate
not refuse or neglect to perform assigned duties i recommended for release.
Wh'le_ confined. ) _ ) If the inmate is recommended for release, ERRC will notify
d.  The inmate has not received a major penalty while {he sentencing court of the inmates release to ES. The court
confined. has 30 days to schedule a hearing; if the court does not
3. Inmates may be eligible to earn 1 day for every 5.7 daysschedule a hearing within 30 days the inmate will be
of confinement towards early release under the following processed for release to ES.
provisions: Either ERRC or the sentencing court can deny release of
a. The conviction must be a Class C-E felony. the inmate or release the inmate to a consecutive sentence. If
. . ) a consecutive sentence exists, the records office will
b.  The inmate must follow established prison rules and notrecgjculate the overall ES date. An additional a calculation
refuse or neglect to perform assigned duties while nay pe required to determine a new Release Eligibility Date

b. The inmate has a violent Class F-I felony

confined. (RED) or Projected Extended Supervision Date (PESD).
c. The inmate has not received a major penalty while At this time a fiscal impact cannot be estimated since the
confined. Department cannot predict how many inmates will be

When an inmate has earned early release under the 1 dakgleased from a TIS1 or TIS2 bifurcated sentence.

for every 3 days or the 1 day for every 5.7 days, the inmate hagarned Release Program (ERP) & Challenge Incarceration
only one opportunity to be seen by the Earned Release Reviewrogram (CIP)

Commission, (ERRC) formerly the Parole Commission. The  ynder 2009 WI ACT 28, statutory language was enacted
inmate must request to be seen by the ERRC and if ERRGhat expanded the early release sentencing option for the
recommends release, ERRC must notify the court of thecourts on bifurcated sentences. The language for the Earned
releasend the court has the opportunity to schedule a hearingrelease Program (ERP) and the Challenge Incarceration
within 30 days. If the court holds a hearing the judge has theprogram (CIP) now includes offenders that do not have
option to affirm, deny or change the release date to a date nojicohol ordrug treatment needs. The prior language required

longer than the original confinement portion. Release is notan AODA component to be eligible for either program. The
automatic even if the inmate has achieved his or her gOﬁlSneW |anguage refers to an ear|y release rehabilitation

The ERRC may or may not recommend early release, and theyrogram.

Court may or may not approve early release. The sentencing court would continue to determine
The Department anticipates that incarcerated inmates willstatutory eligibility for the offender to participate in ERP or
be released early to extended supervision under the nevCIP. However, the change in the language allows the
legislationfor a PAT. However, the Department is not able to Department to determine if an offender has treatment needs
estimate the number of inmates that may be released undefiot related to AODA that are directly related to his or her
PAT and therefore is unable to estimate a state fiscal impactriminal behavior and to develop the criterion for entry into

or any savings that may result from early release. non-AODA ERP or CIP.

The Department anticipates an increase in workload for The Department shall continue to notify the court when the
Social Workers, Supervising Staff, the Records Office, offender has successfully completed ERP or CIP. The court
Bureau of Classification and Movement (BOCM) and has 30 days to modify the sentence by adding the remaining
probation & parole agents. However, a fiscal impact cannotconfinement portion onto the extended supervision (ES)
be estimated for the increased workload. portion. The length of the sentence does not change. The

. I Departmenhas six working days to release the offender after
Bifurcated Sentehce M(?dlflcatlon for TIS1 & TIS2 . receiving the modified court order.

Under 2009 Wisconsin ACT 28, two early release options e pepartment anticipates incarcerated offenders will be

were established for inmates currently serving the

X . . eased early to extended supervision under the new
confinement portion of a bifurcated sentence under TIS1 or,5,_AODA EyRP and CIP pro%rams. However. the

-CI-:ISZ' _In_mateEerFr;gy pe(;itior;] tf}e”Ea_rned Release Reviewpepartment is not able to estimate the future number of
ommission ( ) under the following two options. offenders that may be released, but anticipates a reduction in
1. The inmate has served 75% of his or her sentence, théncarceration costs and increased supervision costs since the

crime was a misdemeanor violation or a Class F to | remainder of the confinement time is added to the extended
felony, the crime was committed prior to October 1, 2009 supervision time.
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The Department anticipates increased work duties for3. The release to extended supervision date is not more than
Social Workers, the Bureau of Classification & Movement, 12 months before the person’s extended supervision
Probation & Parole Agents and Supervisory Staff. At this eligibility date.
time a fiscal impact cannot be estimated for the increased The Department is unable to estimate the number of
work duties or the number of staff needed to accomplish theoffendersvho may be released early to ES or the fiscal impact
additional duties related to the new non-AODA ERP/CIP resulting from these releases. It is assumed that there will be
programs as a result of this legislation. a reduction in incarceration costs and an increase in extended
Risk Reduction Sentence (RRS) supervision costs under the new statutory language.

) . . The Department also anticipates an increase in workload to
Under 2009 Wisconsin ACT 28, courts may impose P ICIp ! nw

anothersentencing option called the Risk Reduction Sentencethe department for Social Workers, the Records Office,
(RRS). The RRS gives the court the ability to sentence Probation & Parole Agents and Supervisory Staff. At this

time a fiscal impact cannot be estimated for the increased

convicted felon to serve 75% of confinement time of a \ ,aad or the number of staff needed to accomplish the
bifurcated sentence if the offender agrees to the RRS rules alqditional duties required for Certain Early Release

sentencing. Under the rules of RRS the inmate must agree t ffenders
a risk assessment analysis, participate in recommende e
program/treatment needs and maintain good conduct whileState fiscal effect
confined. Decrease costs.

When the Department determines an inmate haseyi of Emergency Rule and Proposed Permanent Rule
maintained good conduct during confinement and has

completed the recommended programs/treatment and ha§ECTION 1. Section DOC 302.03 (1d), (1h), (1p), (11),
served 75% of his or her confinement time on a bifurcated (7M), (9m), (12m), (15g), (15r), (17m), and (18m) is created
sentence, the Department will send notice to the sentencind® "€ad:

court and the @ite of Victim Services (OVS) that the inmate ~ (1d) “Administrator” means the administrator of the
is ready to be released to extended supervision (ES)division of adult institutions.

However, ifthe offender has not satisfied the program plan at  (1h) “Agent” has the meaning given in s. DOC 328.03 (4).

the completion of 75% of his or her confinement term, the  (1p)“Assaultive activity” means an action that results in or

excsed the original confinement term on the bifurcated (1t) “Certain early release” means the release of an inmate
sentence. o ) _ fromthe institution to extended supervision by decision of the
The Department anticipates incarcerated offenders will besecretary osecretary’s designee prior to the completion of the
released early to extended supervision under the newconfinement portion of a bifurcated sentence.
legislation for a RRS. However, the Department is not able (7m) “Detainer” means a writ or other legal instrument
to estimate the number of offenders that may be releaseqssyed by a competent officer, directing the warden or
under the new RRS rules. We anticipate a reduction ing;serintendent of a correctional facility to notify the issuing
incarceration costs and a reduction in extended Supervision, ihority when the named person is about to be released so

costs since the remaining 25% on the confinement portion ofinat the issuing authority may obtain custody of the named
the sentence dissolves and is not added to the extendegerson if appropriate.

supervision term on the bifurcated sentence. (9m) “Extended supervision” means the portion of a

Its possible the Department may see a reduction in pifurcated sentence to be served under the supervision of the
workloadfor probation & parole agents over time, depending department.

on how many inmates are released under a RRS sentence and(12m) “Positive adjustment time” means a period of time

an m;:reaieiﬂ_wt(_)rkloag forl prlsont staff t‘i tt)rath.'ncir%er?‘tedmeasured in days that can be earned to reduce an inmate’s
inmates. Athis time a fiscal impact cannot be estimated since perioq of confinement.

the Department cannot predict how many offenders will (15g) “Projected extended supervision date” means the

receive an RRS sentence and the affect on length of ) ; ) X :
confinement. date that an inmate who is serving a bifurcated sentence is

eligible for early release under s. 302.113 (2) (b) and 304.06
Certain Early Releases (CER) (1) (bg) 1. and 2., Stats.

This rule implements 2009 WI ACT 28 language that  (15r) “Risk eligibility date” means the date that an inmate
allows the Department of Corrections to release certainwho is serving a risk reduction sentence under s. 973.031,
offenders serving the confinement portion of a bifurcated Stats., has served 75% of their confinement time.
sentence to extended supervision (ES), if the offender meets (17m) “Social worker” means the institution social worker
the following criteria: to whom an inmate is assigned.

1. The person is serving the confinement portion of a _ (18m) “Victim” has the meaning given in s. 950.02(4),
bifurcated sentence for a misdemeanor or a class F to Stats.
felony that is not a violent offense as defined in s. SECTION 2. DOC 302.18 is repealed and recreated to read:
301.048(2)(bm)1. DOC 302.18Administrative Review of a Classification

2. The prison social worker or ES agent of record has reasorecision.(1) Within 10 calendar days of an inmate’s receipt
to believe that the person will be able to maintain of a written decision concerning custody, institution
himself/herself while not confined without engaging in placement, program need, or treatment need, the inmate may
assaultive activity. request a review of the decision under DOC 302.13 (2) or
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DOC 302.17 (8) if the inmate believes that the decision was (k) An inmate who is serving a sentence for an offense
based on erroneous information. related to ethical government, as defined in s. 939.22 (20m),

(2) Denial of a request for a classification review under s. Stats. . _ .
DOC 302.17 (11) is not subject to review under this section. (L) An inmate who is serving a sentence for an offense
(3) The inmate shall submit a request for review under this€lated to school safety, as defined in s. 939.22 (20s), Stats.
section on a form approved by the department. (m) An inmate who is serving a sentence for a felony

(4) The review shall be completed by one of the following: murder upder S. 9‘:]0.93, Stqts. f S
(a) The director if the director is not the decision maker s gzl)OAfll?{?atSeta\l,:s 0 Is serving a sentence for a violation o
under s. DOC 303.13 (2) or s. DOC 303.17 (8); or ' ' ' '

o . . - (o) An inmate who is serving a sentence for a violation of
(b) The administrator if the director was the decision maker s. 940.235, Stats.

under s. DOC 303.13 (2) or s. DOC 303.17 (8). (p) An inmate who is serving a sentence for a violation of
(5) The director or administrator shall respond within a ¢ g40 32 (3), Stats.

;%ﬁ%?;?;?ivgig\?iiworf e ugrgte’ following  receipt of the (q) An inmate who is serving a sentence for a violation of
. d ' o S. 941.21, Stats.
(6) The decision under sub. (5) is final. () Aninmate who is serving a sentence for a violation of
SECTION 3. Sections DOC 302.33, DOC 302.34, DOC s. 946.465, Stats.
302.35, DOC 302.36, DOC 302.37, DOC 302.38, DOC  (3) NOTIFICATION TO COURT. When an inmate is
302.39, DOC 302.40, and DOC 302.41 are created to read: within 90 days of release to extended supervision under sub.
DOC 302.33 Positive adjustment time——one for two.  (5), the department shall notify the sentencing court that it
(1) ELIGIBILITY. Inmates who are sentenced under s. intends tanodify the inmate’s sentence and release the inmate
973.01, Stats., for a misdemeanor or for a Class F to Class 10 extended supervision. As part of its notification, the
felony that ishot a violent offense, as defined in s. 301.048 (2) departmenshall provide the court with a copy of the objective
(bm) 1., Stats., may earn one (1) day of positive adjustmentisk instrument and conduct record.
timefor every two (2) days served if all of the following apply: (4) COURT ACTION. If the court does not schedule a

(a) the department has determined the inmate is not at &4eview hearing within 30 days after notificat_ion, or the court
high risk of reoffending. If an inmate is determined to be at accepts the department's recommendation following a

a high risk to reoffend, they may be reviewed for eligibility hearing, the department may proceed under sub. (5). If the
under 302.34; court issues an order denying the department’s

(b) the inmate has not received a major penalty under Srecommendation, the inmate will not be released under this

DOC 303.68 (1 and Se?éi)o RELEASE. An inmate under sub (1) shall be released
. . An inmate under sub. (1) shall be release
re (E)ir;georlr;rggtened dogitiggt neglect or refuse to perform to extended supervision when he or she has served the term of
q Y T , . confinement in the prison portion of his or her bifurcated
(2) EXCLUSIONS.  Notwithstanding sub. (1), this sentence, less positive adjustment time earned unless denied

subsection does not apply to any of the following: by the court.
(a) An inmate who is the subject of a bulletin issued under  (6) MODIFICATION OF EXTENDED SUPERVISION.
s. 301.46 (2m), Stats. When an inmate who has served less than the entire

(b) An inmate who has, in his or her lifetime, been confinement time of the sentence imposed under s. 973.01,
convicted of or found not guilty by reason of mental disease Stats., is released to extended supervision under sub. (5), the
or defect of a sex offense, as defined in s. 301.45 (1d) (b)term of extended supervision is increased so that the total
Stats. length of the bifurcated sentence does not change.

(c) Aninmate who has, in his or her lifetime, been found  302.34 Positive adjustment time——one for three.(1)
to have committed a sex offense in another jurisdiction, asELIGIBILITY. Inmates who are sentenced under s. 973.01,

defined in s. 301.45 (1d) (am), Stats. Stats. for a Class F to Class | felony or a misdemeanor that is
(d) An inmate who is required to register under s. 301.45, N0t & violent offense, as defined in s. 301.048 (2) (bm) 1.,
Stats. Stats., and who is ineligible for positive adjustment time

. L I under s. 302.113 (2) (b), Stats., pursuant to s. 973.01(3d) (b),
(€) _ﬁndmmdate \;]vh&ga; Itn his or her lifetime, been giais “ofor a Class F to Class | felony that is a violeféiase,

commitied under ch. 975, Stats. as defined in s. 301.048 (2) (bm) 1., Stats., may earn one (1)
Ef))': violent fﬁe”ﬁ'er' aslefined :Jn s 16:[964 (12) (a), Shtat;' '?a}III offgﬁsitfiVE ad_justmer:t time for every three (3) days served
g) An inmate who is serving, begins to serve, or who hasif all of the following apply:

served it)iring IhiS or herI Curr?nlt perri10d of Cor:fipeegent, a (a) the department has determined the inmate is not at a

sentencdor a Class F to Class | felony that is a viole e, high risk of reoffending;

as defined in s. 301.048 (2) (bm) 1., Stats. (b) the inmate has not received a major penalty under s.
(h) An inmate who is serving, begins to serve, or who hasDOC 303.68 (1); and

served during his or her current period of confinement, a (c) the inmate does not neglect or refuse to perform

sentence for a Class C to Class E felony. required or assigned duties.
(i) An inmate who is ineligible for positive adjustment time (2) SPECIAL CONSIDERATION. Inmates ineligible for

under this paragraph pursuant to s. 973.01 (3d) (b), Stats. positive adjustment time under DOC 302.33 (1) (a) may be
() An inmate who is serving a sentence for an offense considered for eligibility under this section.

against arlderly or vulnerable person, as defined in s. 939.22 (3) EXCLUSIONS. This section does not apply to any of

(20d), Stats. the following:
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(a) An inmate who is the subject of a bulletin issued under (c) An inmate who has, in his or her lifetime, been found
s. 301.46 (2m), Stats. to have committed a sex offense in another jurisdiction, as

(b) An inmate who has, in his or her lifetime, been definedins. 301.45 (1d) (am), Stats.
convicted of or found not guilty by reason of mental disease  (d) An inmate who is required to register under s. 301.45,
or defect of a sex offense, as defined in s. 301.45 (1d) (b)Stats.
Stats. (e) An inmate who has, in his or her lifetime, been

(c) An inmate who has, in his or her lifetime, been found committed under ch. 975, Stats.
to have committed a sex offense in another jurisdiction, as (f) An inmate who is serving a sentence for an offense

defined in s. 301.45 (1d) (am), Stats. against arlderly or vulnerable person, as defined in s. 939.22
(d) An inmate who is required to register under s. 301.45,(20d)’ Sta.ts. . .
Stats. (9) An inmate who is serving a sentence for an offense

(¢) An inmate who has, in his or her lifetime, been rSetI:ttsd to ethical government, as defined in s. 939.22 (20m),
committed under ch. 975, Stats. . . .

. . ] ) (h) An inmate who is serving a sentence for an offense

(f) Aninmate who is serving, begins to serve, or who has re|ated to school safety, as defined in s. 939.22 (20s), Stats.

served during his or her current period of confinement, a (i) An inmate who is serving a sentence for a felony murder
sentence for a Class C to Class E felony. under s. 940.03, Stats.

(9) An inmate who is serving a sentence for an offense  (j) An inmate who is serving a sentence for a violation of
against an elderly or vulnerable person, as defined in s.s. 940.06, Stats.

939.22(20d), Stats. (k) An inmate who is serving a sentence for a violation of
(h) An inmate who is serving a sentence for an offenses. 940.302, Stats.

related to ethical government, as defined in s. 939.22 (20m), (L) An inmate who is serving a sentence for a violation
Stats. of s. 940.31 (1), Stats.

(i) An inmate who is serving a sentence for an offense  (m) An inmate who is serving a sentence for a violation of
related to school safety, as defined in s. 939.22 (20s), Stats.s. 948.03 (2) (a), Stats.

(j) An inmate who is serving a sentence for a felony murder  (n) An inmate who is serving a sentence for a violation of

under s. 940.03, Stats. s. 948.40 (4) (a), Stats.
(k) An inmate who is serving a sentence for a violation of  (3) PETITION FOR RELEASE. An inmate may petition
s. 940.11 (1), Stats. the earned release review commission for release to extended

(L) An inmate who is serving a sentence for a violation of supervision under PAC 1.' .
s. 940.235 Stats DOC 302.36 Madification of bifurcated sentence after
' e ' ) , o serving 75 pecent of confinement time. (1) ELIGIBILITY.
(m) An inmate who is serving a sentence for a violation of An inmate sentenced under s. 973.01, Stats., for a
S. 940.32 (3), Stats. misdemeanor or for a Class F to Class | felony committed
(n) An inmate who is serving a sentence for a violation of prior to October 1, 2009, and who has not petitioned a
s.941.21, Stats. sentencing court for a sentence adjustment under s. 973.195

(0) An inmate who is serving a sentence for a violation of (1), Stats., for any offense for which he or s_he is incarcerated
s. 946.465, Stats. may apply for release to extended supervision when he or she

. . h rv | 75% of the term of confinement portion of
(4) PETITION FOR RELEASE. An inmate may petition 1o Served atleast 75% of the term of confinement portion o

the earned release review commission for release to extende?iis(g)r Eigii&usrfgtﬁd ?ﬁgﬁggﬁc’m does not apply to an inmate

supervision under PAC L . i who is serving, begins to serve, or who has served during his
DOC.302.35 Positive adjustment time—-—onter 5.7. (1) or her current period of confinement, a sentence for a Class C

ELIGIBILITY. Inmates who are sentenced under s. 973.01, tg Class E felony.

Stats. for a Class C to Class E felony may earn one (1) day of 3y peT|TION FOR RELEASE. An inmate may petition

fpc?lsm\_/eadjustlm.ent time for every 5.7 days served if all of the ;¢ earned release review commission for release to extended

oflowing apply- supervision under PAC 1.

(a) the department has determined the inmate is not at a pOC 302.37 Modification of bifurcated sentence after

high risk of reoffending; serving 85 percent of confinement time(1) ELIGIBILITY.
(b) the inmate has not received a major penalty under sAn inmate sentenced under s. 973.01, Stats., for a Class C to
DOC 303.68 (1); and Class E felony committed prior to October 1, 2009, and who

has not petitioned a sentencing court for a sentence
adjustment under s. 973.195 (1r), Stats., for any offense for
, , which he or she is incarcerated may apply for release to
(2) EXCLUSIONS. This section does not apply to any of gxtended supervision when he or she has served at least 85%

(c) the inmate does not neglect or refuse to perform
required or assigned duties.

the following: of the term of confinement portion of his or her bifurcated
(a) An inmate who is the subject of a bulletin issued under sentence.
s. 301.46 (2m), Stats. (2) PETITION FOR RELEASE. An inmate may petition

(b) An inmate who has, in his or her lifetime, been the earned release review commission for release to extended
convicted of or found not guilty by reason of mental disease supervision under PAC 1.
or defect of a sex offense, as defined in s. 301.45 (1d) (b), DOC 302.38 Challenge Incarceration Program(1) The
Stats. department shall provide a challenge incarceration program
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whichincorporates manual labor, education, military drill and 948.055, 948.06, 948.07, 948.075, 948.08, 948.085, or

ceremony, age appropri.ate strenuous physical activity and948.095, Stats., are excluded from eligibility.

rehabilitative programming that is directly related to the  (3) The department or sentencing court shall determine

inmate’s criminal behawo_r in preparation for release on eligibility under one of the following:

parole or extended supervision. - (a) For inmates sentenced for crimes committed on or
(2) Inmate’s convicted of a crime specified in ch. 940, before December 30, 1999 the department determines

Stats., or s. 948.02, 948.025, 948.03, 948.05, 948.051¢ligibility.

948.055, 948.06, 948.07, 948.075, 948.08, 948.085, or (b) For inmates sentenced for crimes committed on or after

948.095, Stats., are excluded from eligibility. December 31, 1999 the sentencing court determines
(3) The department or sentencing court shall determineeligibility.
eligibility under one of the following: (c) For inmates who are serving a bifurcated sentence and

(a) For inmates sentenced for crimes committed on orwhose sentence was imposed on or after December 31, 1999
before December 30, 1999 the department determinesut before July 26, 2003, the inmate may petition the
eligibility. sentencing court with the department’s approval to determine

(b) For inmates sentenced for crimes committed on or aftereligibility. The inmate shall serve a copy of the petition on the
December 31, 1999 the sentencing court determinesdistrict attorney who prosecuted him or her.
eligibility. (4) The department may place an inmate into tlsebvisin

(4) The department may place an inmate into the challengee@rned release program if the inmate meets all the following
incarceration program if the inmate meets all of the following Criteria:

criteria: (&) The inmate is determined to be eligible for participation
(a) The inmate is determined to be eligible for participation Under sub. (3);

under sub. (3); (b) The inmate volunteers to participate in the program and
(b) The inmate volunteers to participate in the program and@drees to the rules and regulations of the program; and

agrees to the rules and regulations of the program; (c) The department determines, using evidence-based
(c) The inmate has not attained the age of 40 as of the dat@SSessments that one of the following applies:

the inmate will begin the program; 1. The inmate has a substance abuse treatment need that
(d) The inmate meets physical, medical and psychological©duires an intensive level of treatment.

criteria required for program participation; and 2. The inmate has a substance abuse treatment need that

(e) The department determines, using evidence—basecfoes. not drequtl_re an mtetn3|t\_/e ,:EVEI of treatngjem but dotes
assessments that one of the following applies: equire education or outpatient services, an € Inmates
i ' substance use is not a key factor in his or her criminal

1. The inmate has a substance abuse treatment need thgknavior.

requires a_n intensive level of treatment; 3. The inmate has one or more treatment needs not related
2. The inmate has a substance abuse treatment need thg§ substance abuse that is directly related to his or her criminal
does not require an intensive level of treatment but doespehavior.

re%wtre educat|o_n ortout?(atle?t fer\/_lceﬁ_, and hthe m_m_atels (5) The department may restrict participant privileges as
substance use is not a key factor in his or her crimina necessary to maintain discipline.

behavior; or . . . .
he i h | (6) The department will determine if placement is
3. The inmate has one or more treatment needs not relate ppropriate and when placement will occur

to substance abuse that is directly related to his or her crimina (7) For inmates sentenced for crimes committed after

behavior ) . . December 31, 1999, the department shall determine
(5) The department may restrict participant privileges as gyccessful program completion and notify the sentencing

necessary to maintain discipline. o _court to initiate a modification of the inmate’s sentence.
(6) The department will determine if placement is  (8) The department shall release the inmate within 6
appropriate and when placement will occur. working days upon receipt of a court order modifying the

(7) For inmates sentenced for crimes committed on or afterinmate’s bifurcated sentence.

December 31, 1999, the department shall determine (9) For inmates sentenced for crimes committed before
successful completion dfe challenge incarceration program pecembeB1, 1999, the department will determine successful
and notify the sentencing court of the successful completioncompletion of the rehabilitation program and notify the
to initiate a modification of the inmate’s sentence. earned release review commission.

(8) The department shall release the inmate within 6 DOC 302.40 Risk Reduction Program. (1) The
working days upon receipt of a court order modifying the department shall identify inmates who are sentenced under a
inmate’s bifurcated sentence. risk reduction sentence under s. 973.031, Stats., for a felony

(9) For inmates sentenced for crimes committed beforeunder s. 973.01, Stats. For inmates sentenced under a risk
DecembeBl, 1999, the department will determine successful reduction sentence the department shall do all of the
completion of the rehabilitation program and notify the following:

earned release review commission. (&) Complete a validated and objective assessment to

DOC 302.39 Wisconsin earned release progranil) identify his or her criminogenic factors and risk to reoffend;
The department shall provide a rehabilitation program for the  (b) Create a risk reduction plan that is designed to reduce
purposes of release. the inmate’s risk of reoffending; and

(2) Inmate’s convicted of a crime specified in ch. 940, (c) Monitor and review the progress made towards
Stats., or s. 948.02, 948.025, 948.03, 948.05, 948.051completion of the risk reduction plan. The plan may be
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modified if programming is unavailable or a new program  (5) RELEASE AUTHORITY. The secretary may release
need is identified. eligible inmates under this section consistent with public

(2) The department shall determine if an inmate has safety and reentry goals.
completed the risk reduction program by review of the Agency Contact Person

following: Kathryn R. Anderson, Chief Legal Counsel

(a) Conduct; and Department of Corrections

(b) Participation in the program needs identified in the risk 3099 East Washington Avenue, P.O. Box 7925
reduction plan Madison, WI 53707-7925

(3) The department may rescind or withhold a  Phone: (608) 240-5049; FAX (608) 240-3306
determination regarding the completion of the risk reduction  Email: Kathryn.Anderson@wisconsin.gov
plan based misconduct or failure to complete components of

the risk reduction plan. Notice of Hearing

(4) If the department determines that the risk reduction plan . o
has been completed, the department will notify the sentencing Earned Release Review Comm|55|on
(Formerly Parole Commission)

court, and the office of victim services.

(5) The department shall release an inmate to extended EmR0940, CR 09-119
supervision on or after their risk eligibility date when they ~ NOTICE IS HEREBY GIVEN that pursuant to section
have completed the risk reduction program pursuant to sub227.11 (2), Stats., the Wisconsin Earned Release Review
(2). Commission Wl hold public hearings to consider ergency

DOC 302.41 Certain early releases under s. 302.113 'ules and proposed permanent rules revising Chapter PAC 1,
(9h), Stats. (1) ELIGIBILITY. The department may release relating to the release of inmates from state prison through

to extended supervision under s. 302.113 (9h), Stats., certaifarole or other procedures established under 2009 Wis. Act
persons serving the confinement portion of a bifurcated <°-

sentence and who meet all of the following conditions: Hearing information
(@) The inmate is serving a confinement portion of a ' ,
bifurcated sentence for misdemeanor or a Class F to CIass1D"ﬂeLdTIme Location
felony that isnot a violent offense, as defined in s. 301.048 (2) February 23, 2010 Conference Room 116
(bm) 1., Stats.; 10:00 a.m. State Office Building
(b) The social worker or agent has reason to believe that 819 North & Street
the inmate will be able to maintain himself or herself while on Milwaukee, Wisconsin
extendedsupervision without engaging in assaultive activity.;

February 23, 2010 Yahara Conference Rm., 1st Floor

and Th | ded ision date i 2:30 p.m. Department of Administration
(c) The release to extended supervision date is not more 101 East Wilson Street

than 12 months before the inmate’s extended supervision Madi Wi .
eligibility date. aaison, Wisconsin

(2) EXCLUSIONS. An inmate is not eligible for certain "€ public hearing sites are accessible to people with
early release if any of the following apply: disabilities. If you have special needs or circumstances that

(a) The inmate is the subject of a bulletin issued under s may make communication or accessibility difficult at the
30146 (2m). S ! ‘hearing, please contact Kathryn Anderson, DOC, P.O. Box
46 (2m), Stats. 7925, Madison, WI 53707-7925, email kathryn.anderson@

(b) The inmate has, in his or her lifetime, been convicted wisconsin.goytelephone (608) 240-5049 by February 15,
of or found guilty by reason of mental disease or defect of a2010.

sex offense, as defined in s. 301.45 (1d) (b), Stats. . o )
(c) The inmate has, in his or her lifetime, been found to égﬁfr%gmges at the Hearing and Submission of Written
have committed a sex offense in another jurisdiction, as o _
defined in s. 301.45 (1d) (am), Stats. InterEsted petrsonstrz]ire |nV|ted(;o alppez;r at the hez?(r_mg an(IJI
. . . . presencomments on the proposed rules. Persons making ora
Stagg) The inmate is required to register under s. 301‘4‘r”pre:sentations are requested to submit their comments in
: ] o o ) writing. Written comments on the proposed rule will be
(e) The inmate has, in his or her lifetime, been committed gccepted into the record and receive the same consideration
under ch. 975, Stats. as testimony presented at the hearing if they are received by
(3) RELEASE TO DETAINER. An inmate who has an Friday, March 5, 2010. Written comments should be
active detainer is eligible for certain early release addressed to: Kathryn R. Anderson, DOC, P.O. Box 7925,
consideration without meeting the criteria under @ar(a) if Madison, WI 53707-7925, or by email kathryn.anderson@
the detainer concerns a sentence imposed in anothewisconsin.goyv
jurisdiction and the remainder of that sentence is equal to or . : . .
longer than the remainder of the Wisconsin sentence. In thignalysis Prepared by Wisconsin Earned Release Review
paragraph, “active” means that the jurisdiction issuing the Commission
detainer intends to obtain custody of the inmate immediately Statutes interpreted
upon release. Section 302.1135, Stats, as created by 2009 WI Act 28, ss.
(4) NOTIFICATION. The department shall notify the 2729j— 2738 and 2739d — 2739j, and ch. 304, Stats., and s.
victim before a release decision. The department shall notify304.06(1) (bg) 1., 2., 3., and 4., as created by 2009 WI Act 28,
the court and district attorney upon the inmate’s release.  s. 2751
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Statutory authority 7. Clarified the purpose of release consideration in s. PAC
Sections 227.11 (2), 304.06 (1) (c), and 304.06 (1) (em), 04 .
Stats. 8. Modified s. PAC 1.05 to address the commission’s
. . authority to consider parole eligibility or release
Explanation of agency authority eligibility for inmates depending on the date on which the

The Earned Release Review Commission (formerly the  offense for which they were convicted was committed,
Parole Commission) has the authority to promulgate rules including those eligible for early release to extended
which govern its procedures for considering inmate petitions ~ Supervision.
for release. This rule updates the current rule (PAC 1) to9. Modified s. PAC 1.06 to more clearly state the process by
reflect changes in procedures, practice, and the law. which thecommission will consider an inmate for release.

Under s302.1135, Stats, as created by 2009 WI Act 28, ss.  Also, included are the additional criteria noted in 2009 Act
2729j — 2738 and 2739d — 2739j, the Earned Release Review 28, specifically the inmate has not refused or neglected to
Commission (formerly the Parole Commission) has the perform required or assigned duties. Clarified the criteria
authority toconsider inmate petitions for release due to age or ~ USed teevaluate participation in required or recommended
extraordinary health condition. This rule sets forth the ~ Programming. Finally, deleted the listing of specific

procedure which the ERRC will follow in reviewing these ~ Offénses wich require giving a victim the opportunity for
petitions. direct input. The commission gives victims who are

registered with the Office of Victims Services an
Under s. 304.06 (1) (bg) 1. and 2., as created by 2009 WI opportunity for direct input in all cases.

Act 28, s. 2751, the Earned Release Review Commission ha o .
the authority to consider inmate petitions requesting release:io'r“élggm;deﬁdapt’?aisl'?; t?n:gglt:geStgﬁtgrr]%zzssfgfror%eései
to extended supervision after having served the term of : -
confinement of his or her bifurcated sentence less positive committed on or after December 31, 1999. In addition,

; . . clarified the authority of a commissioner to amend a
adjustment time he or she has earned. This rule sets forth the

procedure which the ERRC will follow in reviewing these deferral or denial. .
petitions. 11. Added to s. PAC 1.07 the authority and the procedures of

the commission to modify an inmate’s bifurcated sentence
Under s. 304.06 (1) (bg) 3. and 4., as created by 2009 WI ;2 ~~ordance with s. 3(f){1.06 (1) (bk) 1., Stats.

Act 28, s. 2751, the Earned Release Review Commission ha .

the authority to consider inmate petitions requesting releaset2- Created s. PAC 1.08 to establish procedures for the
to extended supervision after having served either 75% or ~COMMISSION to review inmate petitions for release due to
85% of his or her term of confinement, depending on the  Xtraordinary health condition or age.

offense for which the inmate was sentenced. This rule setsl3. Created s. PAC 1.09 to establish procedures for the
forth theprocedure which the ERRC will follow in reviewing commission to review inmates who are subject to

these petitions. presumptive mandatory release.

Comparison with federal regulations

There are no federal regulations which address the
procedures for parole or release consideration in Wisconsin.

Comparison of similar rules in adjacent states

Related statute or rule

Section 302.1135, Stats, as created by 2009 WI Act 28, ss
2729j — 2738 and 2739d — 2739j

Plain language analysis o
lllinois:

The emergency rule and the proposed permanent rule: The rules of the lllinois Prisoner Review Board (IPRB) are

purpose of the rule chapter is to set forth the proceduredERRC the IPRB notifies the inmate in advance of the parole
under which the Earned Release Review CommissionCOﬂSIderathﬂnearlng that the hearlng has been scheduled and

(formerly Parole Commission) operates. gives inmates access to the evidence to be considered by the
IPRB prior to the hearing. Like the ERRC the purpose of the
reflectthe responsibility of the commission for parole and IPRB hearings is to gather information to det_grmine whether
other releasepmechan)i/sms under 2009 Act 28p release should occur. The IPRB rules specifically state that
' the hearings are not adversarial. However, an IL inmate has
3. Added definitions for the following terms: denial, an attorney present at his or her own expense. The ERRC does
extended supervision, extraordinary health condition, file not permit an attorney to be present, except for hearings on
review, informational deferral, no action, and petitions for release due to extraordinary health condition or
presumptive mandatory release. age. The IPRB rules set forth a more detailed list of criteria
4. Moved the definiion of “direct input,” which had [0 be considered for release. However, the ERRC listing
previously been in s. PAC 1.06 (9) (c) to the definition covers all of the same issues for consideration. The IPRB
section. requires a decision to be made within 7 days of the hearing.
. . o There is no comparable timeframe for the ERRC. The IPRB
5. Modified the term “member of the family” to “family ryles provide for a hearing in cases where the IPRB is
member” and included domestic partners under ch. 770,consideringescinding a grant of parole. The hearing process
Stats., in the definition of covered persons. appears to be comparable to the process used for an initial
6. Modified definitions to include reference to 2009 Act 29 hearing. In the current rule the hearing on the decision to
release mechanisms. Specifically, “parole grant” becamerescind is a full hearing before an administrative law judge
“parole grant or release order,” and “parole eligible” from the Division of Hearings and Appeals, including the
became “parole or release eligible,” and “parole opportunity to confront and cross examine witnesses. In the
consideration” became “release consideration.” proposed rule the ERRC has removed the opportunity for a

2. Updated terminology and phrasing throughout the rule to
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hearing orthe issue of rescission. Unlike the ERRC the IPRB inmate has a high probability of being paroled and the Board
provides the opportunity for rehearing. intends tgoarole the inmate. The Board is required to give the
lowa: inmate 1 month notice of the parole interview, includiate

The rules of the Board of Parole are found in IA 205 and issues and concerns to be discussed during the interview.

chapters—-8, most specifically IA-ADC 205-8.1, s¢q. The én indmate rkr)lay v_;_/ﬁiv_e thet right t% an interview b'ff(t).re O?ﬁ.
agency responsible for making parole and work release™93fd@ MEMDEr. The INmate may have a réprésentative ot his

determinations is the lowa Parole Board (Boafe Board choice but theepresentative may not be another inmate or an
is responsible for assessing the risk of each inmate committe@t0NeY.  There is no right to the appointment of public
to the custody of the IA DOC. Inmates are not eligible for cOUNsel. Institution staff prepares a parole eligibility report
parole if they are serving a mandatory minimum sentenceV1ich includes misconduct reports, institution work and
under IC $902.11. The Board reviews an inmate annually for education record, health and mental health examination

parole consideration. If an interview is to be conducted,theres.unsf and cooperation W'.th the payment of financial
Board gives the inmate notice. Factors which are to beobllgatlons. If the Board denies parole, the inmate shall be

considered in parole decisions are: previous criminal record,3"Ve"N @ written explanation for the denial and, if appropriate,
nature and circumstances of the offense, recidivism record SPECIfic recommendations for corrective action. The Board
convictions or behavior indicating a propensity for violence, mr%?erqgrrlgggégﬁ%ﬂd aalrﬁ))?éOI?-lgSV(gigrn ;?Teczfslisc?ngeraoéﬁq:)heer
participation in institutional programs, including academic p g ! ' X

and vocational training, psychiatric and psychological of the Board must conduct an interview with the inmate for the
evaluations, length of tirﬁe served, evidence of serious orPUrPose of.cpn5|der|ng and acting upon information received
habitual institutional misconduct, success or failure while on &iter the original parole release decision. A parole order may

: : . ; be amended but is not effective until the inmate is given
probation, prior parole or work release history, prior refusal ~~. .
to accept parole or work release, history of drug or alcohol Writén notice of the amendment. The Board sets the
use, a parole plan formulated by the inmate, general attitud onditions ofparole and the amount of the supervision fees to

and behavior while incarcerated, and risk assessment. ThE€ collected during the period of supervision.  In the
Board may request that a psychiatric or psychological administrative rules, the Board may consider the inmate’s

evaluation belone on an inmate to assist in its determination, CiMinal behavior, ‘institutional adjustment, readiness for
Information considered by the Board will normally be made "€/€aseine inmate’s personal history and growth, the inmate’s

available to the inmate for review. Like the ERRC the Board Poﬁy%g?élindt&e?;?ﬂ:]gﬁealtshha” %gégwgtealspgilgﬁo%;igerfrd
ggﬂsig?arr]i?]lécﬁeIggs:amelxlg\;vro?g (;j)/r%rceaedicr?gsg a:gvéivénvfg ?&Esychiatric evaluation before release if the inmate has been
public, except as “otHervvise necessary or proper.” If a person ospitalizedor mental iliness in the last 2 years, has a history
! : L ; of predatory or assaultive sexual offenses, or has serious or
fromthg_pubhc_lgrt]tends, tbhat pfe rson may nk(]) t pahrt|C|pﬁte_|n the erpsistent Kistory of assaultiveness within the institution
proceedings. e number of persons other than the inmat e S
P . nmates are evaluated for a parole guideline score which is
gnd 'qultlﬁt'og ste:jffhwho may attendl may bﬁ “m'tedd by tfh?] ased on a combination of thr:e Iengt% of the time the inmate
oard. The Board has extensive rules on the conduct of t : -
media during parole proceedings. The Board rules as been incarcerated for the offense and other listed factors.
incorporateactual risk assessment scores into its evaluation ofMinnesota:
whether an inmate is suitable for parole. Depending on the T
scoreand an assessment of whether the inmate can be releas%io

without detriment to the community or to the inmate, th_e called the executive officer of hearings and release, who has
Boardmay grant the parole if at least 3 members agree for ”Skbeen delegated this authority by the commissioner of

assessment scores of 1 through 6, if at least 4 members agree) e tions. The relevant provisions can be found in MN

‘;‘]’f SC"ﬁse"fBga"rLs;nZ“d 'frg;ﬁ Eﬁ""iLdn']ZtZ”aQ'r?@“Z tf‘;;na SCOrADC chapter 2940 [MN ADC 2940.0100, et seq . Prior to a
foIIoWing successful cgn?pletion of work reﬁease Succ)tlassful réentry review, an inmate s given notice of the date and time
) =Y . : of the review. The notice must include the purpose of the
cqmpletlon is a defined concept. review, the material to be covered and the right to review
Michigan: documents which will be considered as part of the review.
The authority for the Michigan Parole Board (Board) is The inmate may submit written documentation and appear
found in MCLA 791.231a, et seq., and Ml ADC R. 791.7715, and speak on his or her own behalf during the hearing.
et seq. Like Wisconsin, the Board may parole an inmate oncdnstitution discipline may cause an inmate to lose good time
the inmate has served a minimum term imposed by theor extend a term of incarceration. For inmates with life
sentencing court less allowances for good time. Michigan sentenceghere is an advisory panel which is comprised of the
prohibits release before the inmate has served the minimundeputy commissioner for institutions, the deputy commission
term, despite the earning of good time for certain enumeratedor community services, the superintendent or warden of the
crimes, including those sentenced to an indeterminateinmate’s current residence, and the executive officer of the
sentence, controlled or counterfeit substance offenses, antiearings and release unit and whose duties is to review each
habitual offenderFactors to be considered in making a parole inmate 3 years before the inmate’'s parole or supervised
decision include: the offense for which the inmate is releaseeligibility date in order to establish a projected release
incarcerated, the inmate’s institutional conduct, program date or future review date. The panel shall assist the
performance, prior criminal record, and other relevant commissioner of corrections in considering the inmatese
factors; also, the inmate’s statistical risk screening and agehistory, including the facts and circumstances of the offense
The Board may grant a parole without interviewing the inmate for which the life sentence is being served, past criminal
if after evaluating the inmate the Board determines that thehistory, institutional adjustment, program team reports,

he State of Minnesota does not have a separate Parole
ard. The entity which grants paroles and work release is
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psychological and psychiatric reports where pertinent, andState fiscal effect
the results of community investigations. Increase costs — may be possible to absorb within

Summary of the factual data and analytical methodologies 29€ncy’s budget.

The Earned Release Review Commission has determinegi'Ocal government fiscal effect

that the rule will not have a significant economic impactona  NOne.
substantiahumber of small businesses since the rule does notFund sources affected
regulatesmall businesses as that term is defined in § 227.114, GPR.

Stats. Affected Ch. 20 appropriations

Analysisand supporting documents used to determinteef Section 20.410 (2), Stats.

on small businesses
Text of Emergency Rule and Proposed Permanent Rule

SECTION 1. Chapter PAC 1 is repealed and recreated to
read:

Not applicable.

Small Business Impact
Chapter PAC 1

The Earned Release Review Commission has determined GENERAL PROVISIONS
that the rule will not have a significant economic impact on a
substantiahumber of small businesses since the rule does nOtss
regulatesmall businesses as that term is defined in § 227.114,

PAC 1.01 Authority. This chapter is promulgated under
. 227.11 (2), 304.06 (1) (e), and 304.06 (1) (em), Stats.

Stats. PAC 1.02 Purpose. This chapter establishes the process
by which the commission reviews requests for parole or
Fiscal Estimate release under Ch. 302 and 304, Stats.

PAC 1.03 Definitions. In this chapter:

Assumptions used in arriving at fiscal estimate . .
P 9 (1) "Chairperson” means the chairperson of the

This rule repeals PAC 1 relating to procedures for the commission. "Chairperson” includes a commissioner who is
release of inmates from Wisconsin prison and recreates thejesignated by the chairperson to perform a specific

chapter to incorporate current practice and changes require@ssignment or duty.

by 2009 Wisconsin Act 28. (2) “Commission” means the earned release review
The Earned Release Review Commission [ERRC — commission, including the chairperson and commissioners.

formerly the Parole Commission] has authority to promulgate  (3) “Commissioner” means a member of the earned release

rules governing its procedures for considering inmate review commission, including the chairperson.

petitions for release. This rule incorporates current (4) “Deferral” means an action by a commissioner, which

procedures, changes in practice and law changes [2009, 55 release consideration and which denies release for a
Wisconsin Act 28] including consideration of inmate specified period of time.

petitions for release due to age or to extraordinary health (5) “Denial’ means an action by a commissioner which

considerations, early release of certain truth—in—sentencingd . . .
' ; enies early release to extended supervision or release prior
0 0
offenders [TIS] and inmates who haserved 75% or 85% of to mandatory release.

the term of confinement. This rule sets forth the procedures

by which ERRC will operate. (6) “Department” means the department of corrections.
) (7) “Direct input” means the opportunity for the victim to
Extraordinary Health or Aged communicate with the commission regarding the offender’s

Prior to the passage of 2009 Act 28, inmates sentencedelease.
under truth—in—sentencing [TIS], and who had a Class C (8) “Extended supervision” means the portion of a
through Class | felony, could petition the sentencing court for bifurcated sentence imposed under s. 973.01, Stats., wherein
early release if the inmate had a terminal health condition.the individual is released by the department to supervision in
Instead of petitioning the sentencing court, inmates will now the community.
petition ERRC for early release consideration if the inmate (9 “Extraordinary health condition” means a condition
claims to have an extraordinary health condition as certified 5fflicting a person such as advanced age, infirmity or
by two physicians. This procedure also applies to inmates Whayisapility of the person or a need for medical treatment or
are 60 years old or older and have served 10 years of thgeryices not available within a correctional institution.
sentence or 65 years old or older and served 5 years of the (10) “Family member” means spouse, domestic partner

sentence. . _ under ch. 770, Stats., child, sibling, parent or legal guardian.
The Department can not estimate the number of inmates (11 “File review” means release consideration that takes

extraordinary health circumstances or age, since many more (12) “Informational deferral” means an action by a

inmates than those who are eligible may apply. commissioner to hold release consideration in abeyance.

Positive Adjustment Time (13)“Mandatory release” or “MR” means the release of an
Effective October 1, 2009, ERRC will also review all TIS inmate by the department to community supervision as

petitions, rather than the courts, and expand reviews toProvided unders. 302.11 (1), Stats.

includeClass A and Class B felonies, as well as consideration  (14)“No action” means release consideration that has been

of positive adjustment time eligibility. The Department can referred to the chairperson or the full commission.

not estimate how many of the eligible inmates will be  (15)“Parole grant or release order” means the action by the

approved to be released early. chairperson, ordering the release of an inmate on or after a
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specified date to supervision by the department, to begin (4) WAIVER OF RELEASE CONSIDERATION. An
serving a seence under 1997 Wis. Act 283, or to another caseinmate may waive release consideration at any time by

or sentence or count under s. 973.01, Stats. notifying the commission in writing through institution staff.
(16) “Parole or release eligible” means qualified to be NO review or decision will occur. A waiver will not effect
considered for release under ch. 302 or 304, Stats. future commission decisions

(17) “Presumptive mandatory release date” or “PMR” _(5) WITHDRAWAL OF CONSIDERATION. If arinmate

means the date that an eligible inmate may be released of€clines to appear before the commission at the time of a

parole unless the commission denies release under s. 302.13cheduled interview or appears but refuses to participate, the
(1g) (b), Stats. failure to appear or participate, unless excused by the

hcommission, shall be construed as a withdrawal of parole
consideration. No review or decision will occur. A
withdrawal will not effect future parole decisions.

(6) RE-ESTABLISHMENT OF ELIGIBILITY FOR
CONSIDERATION. To become eligible for release
consideration following a waiver or withdrawal, the inmate
shall apply in writing to the commission through institution

PAC 1.04 Purpose of elease considerationThe purpose  staff. The eligibility date shall be established in accordance
of release consideration is to evaluate all of the following with the inmate’s sentence structure. An interview will be

(18) “Release consideration” means the process by whic
a commissioner reviews relevant information concerning an
inmate who is approaching release eligibility, including
parole.

(19) “Victim” means a person against whom a crime has
been committed or a victim’s family member.

factors: scheduled based on the new eligibility date.
(1) Depreciation of the seriousness of the offense resulting PAC 1.06 Release consideration. (1) For persons
from early release; sentenced for offenses that occurred on or before December

31, 1999, the initial release consideration shall be scheduled

. . . . during the month prior to the date of first statutory eligibility

thés;r)]rﬁggsﬁﬂgzlgc?:ga'my of a crime—free reintegration of for parole! unles_s Wai.ved in writing by the i_nmate,.the inmate
' is not available, in which case the commissioner will set a new

PAC 1.05 Eligibility for release consideration. (1) interviewdate, or the inmate has been transferred after which
INITIAL ELIGIBILITY. The commission shall not consider  an interview will be scheduled as soon as practicable.
for parole or release to extended supervision any person who (2) For persons sentenced under s. 973.01, Stats., the
is sentenced to the department’s custody until the person hagmatewill be scheduled for release consideration prior to the
been confined at least 60 days following sentencing. earliest eligibility date established under s. 304.06 (1) (bg),

(2) PAROLE ELIGIBILITY. (a) For persons sentenced for Stats.
offenses committed on or before December 31, 1999, the (3) Release consideration for persons whom the
Chairperson may waive the 25% service of sentencecommission has deferred shall be scheduled according to the
requirement under s. 304.06 (1) (b), Stats., if the chairpersomew eligibility date.
determines that extraordinary circumstances warrant an (4y The institution responsible for scheduling release
earlier parole consideration and the sentencing court, districionsideration shall give the inmate at least a 15-day written
attorney, and the victim, if available, have been notified and hotice of the interview, except following an informational
permitted to comment upon the proposed recommendation. geferral, in which ase subsequent notification is not required.

(b) Initial parole eligibility. For persons sentenced for When notification is not timely, the inmate may waive the
offenses committed on or before December 31, 1999, thel5-day requirement. If the inmate does not waive,
inmate’s eligibility for discretionary parole will be consideration ill be postponed until notice can be given. The
determined under s. 304.06, Stats. notice of consideration for release shall address the criteria

(c) Subsequent parole eligibility. 1. When incarceration under sub. (15).
follows parole revocation without the imposition of a new  (5) The chairperson may assign one or more
sentence, parole eligibility shall be established at 6 monthscommissioners to conduct a release consideration interview.
from the date of return to the institution, less sentence credit (6) The inmate shall have access to the documentary
under s. 973.155 (1), Stats. information which the commissioner considered, except

2. When incarceration follows parole revocation and information determined to be confidential may not be
involves the imposition of a new sentence, parole eligibility disclosed. An inmate shall have access to records at the
shall be established at 6 months, less sentence credit under sorrectional institution where the inmate is confined.
973.155 (1), Stats., or in accordance with the eligibility date  (7) During the release consideration interview, the inmate
of the new sentence. shall be afforded the opportunity to provide information that

3. When incarceration follows parole revocation and initial is relevant, material, and not unduly repetitious, including the
release consideration occurs, imposition of a new sentenc@®pportunity to comment on perceived errors of material fact
may affect the eligibility date. in the record.

(3) RELEASE ELIGIBILITY. (a) Initial release eligibility. (8) The commissioner’s decision shall be based on
For persons sentenced under s. 973.01, Stats., the inmatefgformation available, including file material, victim's
eligibility for release consideration will be determined under statements if applicable, and any other relevant information.
s. 304.06 (1) (bg), Stats. (9) A deferral greater than 12 months requires the written

(b) Subsequent release eligibility. When incarceration approval of the chairperson.
follows revocation of extended supervision, an eligibility date  (10) The interview shall be recorded. A transcript shall be
will be established in accordance with s. 304.06 (1) (bg), prepared only upon an order of the court which has granted a
Stats. petition for judicial review of the decision.

(2) Risk to the community; and
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(11) Release consideration may occur without the inmateor without special conditions, or may deny release and defer
present when one of the following circumstances occurs:  consideration for a specified period of time. The

(a) The inmate had an interview within the preceding 12 commissioner shall make the recommendation of release to
months: or the chairperson. If release is denied, the commissioner shall

(b) It is not practicable to arrange for an interview within establish a date for reconsideration under sub. PAC 1.06 (3),

the timeframe for considering releaaad the interest of uniess the inmate will reach the mandatory reldateor the
justice as well as that of the inmate would best be served b)pxtended supervision date prior to that reconsideration date.
a file review. (2) The inmate shall be advised in writing of the decision
to defer or to recommend a grant of parole or release, the

(12) If release consideration occurs under sub. (11) easons for the decision and the next opportunity for

without the inmate being present, the inmate may request a : :
interview in writing through institution staff.  The 'ionsmeratlon or the recommended parole or release date.

commission may grant the request. (3) A commissioner may refer the case to the full

. . . . commission for a decision. When the chairperson makes a
(13) Representation by legal counsel during the interview final decision, the inmate shall be notified of the decision in

for release consideration shall not be permitted, except for . - . . o
extraordinary health conditions under s. PAC 1.08. writing and may request an interview with the commissioner

(14) Int i ) hall b ded ] ) through institution staff.

nterpretive services shall be provided for an inmate : . . :

in order to facilitate effective communication. (@) If th(_—:' chalrperson d|§agrees with a_recommen_danon pf
) s - the commissioner, the chairperson shall inform the inmate in

(15) Release consideration is specifically exempt from yyiting the reason for amending the recommendation.

open meeting legislation under s. 19.85 (1) (d), Stats., and (5) For persons sentenced under s. 973.01, Stats., if the

shall beclosed to the public. However, upon request, and with chairperson approves a recommendation for release, the

D e ot cOMTSsion shall oty he sentencing cout i accordance

: Op with s. 304.06 (1) (bk) 1., Stats., of its intent to modify the

gggéersvseps]as%glfn%![ot\:\éegllg?/vzzsi?:\r/\i 'irr‘]gr']\gtdeugl)%ggeed'ngs'inmate’s sentence and release the inmate to extended
) ' supervision or another case, sentence or count. The

(16) A recommendation for release or a grant or order of commission shall provide the sentencing court with
release may be made after consideration of all the followingjystification for its recommendation. If the court does not
critena: schedule a review hearing within 30 days after notification,

(@) The inmate has become parole eligible under s. 304.06the commission will proceed with the action recommended.
Stats., and s. PAC 1.05 The commission shall issue an order for sentence

(b) The inmate has served sufficient time so that releaseModification. The term of confinement in the prison portion

would not depreciate the seriousness of the offense of the inmate’s sentence will be reduced by the period of
elease and the term of extended supervision of the inmate’s

() The inmate has demonstrated satisfactory adJUStmenéentence W be lengthened by the period of release so that the

fo the |nst|tyt|on. totallength of the sentence as originally imposed by the court
(d) The inmate has not refused or neglected to performyyjj| remain unchanged.

required or assigned duties. (6) A commissioner may withdraw a recommendation for

(e) The inmate has participated in and has demonstrategg|easerior to the issuance of the grant of parole or order for
sufficient efforts in required or recommended programs release.

which have been made available by demonstrating one of the (7) A commissioner may amend a deferral or denial.

following:
1 Tﬁe inmate has cained maximum benefit from (8) If there is a change in circumstances, requiring a denial
programS' 9 of the grant or order, subsequent to the issuance of a parole

] ] ] grant or release order but prior to release, the inmate shall be
2. The inmate can complete programming in the provided written notice of the reasons for rescission and a

community without presenting an undue risk; or summary of the evidence supporting the reasons for
3. The inmate has not been able to gain entry intorescissionThe inmate shall be given an opportunity to appear
programming. and be heard by an impartial hearing examiner from the

() The inmate has developed an adequate release plan. dia/is_io_n of heag‘ngr? i”d _appﬁals in theh d"egartment r?f
. . . ! ._administration. At the hearing the inmate shall be given the
The inmate is subject to a sentence of confinement in. X . : :

ang)gtzler state or is in theJ United States illegally and may berlght to present witnesses anq_ewdence_whmh are material,
denorted relevant, and not unduly repetitious, the right to confront and
P : . . _ cross—examine withesses against the inmate, the right to
(h) = The inmate has reached a point at which the yecejve a written statement of the evidence relied upon, and
commission concludes that release would not pose ane right to be represented by counsel. After a review of the

justice. the hearing examiner, the chairperson shall make a final
(17) The commission shall provide an opportunity for a decision.
victim to provide direct input and to attend the interview. (9) For persons sentenced for offenses committed on or

(18) The commission shall permit any office or person to beforeDecember 31, 1999, the chairperson may grant or deny
submit a written statement for consideration in its parole at any time, #xtraordinary circumstances affecting an
decision—-making process. inmate are documented and verified.

PAC 1.07 Commission recommendations(1l) After PAC 1.08 Extraordinary health condition release. (1)
consideration, a commissioner may recommend release wittEligibility. An inmate serving a bifurcated sentence imposed
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under s973.01, Stats., or, notwithstanding s. 973.014 (1g) (a) give a written or oral statement regarding the inmate’s petition
or (2), Stats., serving a life sentence imposed under sfor sentence modification, specifically addressing the issue of
973.014, Sts., may petition the commission for modification whether the public interest would be served by the
of the inmate’s sentence to be released to extendednodification. The commission may permit attendance at the
supervision ithe inmate meets one of the following eligibility hearing in person, by telephone, videoconferencing, or other

criteria: virtual communication means. During the hearing the
(a) The inmate is 65 years of age or older and has served &ommission may request additional information.

least 5 years in prison; (f) Information about the address of a victim will not be
(b) The inmate is 60 years of age or older and has served d€leased or disclosed.

least 10 years in prison; or (g) The inmate has the burden of proving by the greater
(C) The inma‘[e has an extraordinary hea'th Condition_ We|ght of the Credible eVidence tha.t a mOdification Of the

(2) Right to representation. An inmate who is eligible to sentence under this section would serve the public interest.

petitionfor modification of the sentence under this section has () The hearing shall be recorded.
a right to be represented by counsel in proceedings under this (5) Decision. (a) Upon conclusion of the hearing, the
section. Arinmate or the department on the inmate’s behalf, commissioner conducting shall prepare a report for
may apply to the state public defender for determination of submission to the chairperson. The report shall contain a
indigency and appointment of counsel under s. 977.05 (4)summary of the information provided at the hearing,
(jm), Stats., before or after the filing of the petition. includingrelevant documents, and a recommendation and the
(3) Petition. An inmate who files a petition for release justification for the recommendation to approve or deny the
underthis section shall include the following in support of his Petition.
or her petition: (b) The commission may defer making a decision or hold
(a) Date of birth; a ]Eiecisiqn in _ableygl_nce in 3_rde|r _tof receive add|ifti0:|%|' r_elevlant
: . . information, including medical information. additiona
(b) Dgtes gf |ncarcerat|.o-n for curre”'f sentence; information is received, the commission shall reconvene the
(c) Affidavits of 2 physicians, as defined under s. 448.01 hearing. Notice will be given to individuals who were present
(5), Stats., who practice in this state setting forth the inmate’sg; the initial hearing. The hearing may be held in person, by

diagnosis, medical condition, including physical or mental te|ephoneyideoconferencing or other virtual communication
limitations or disabilities, treatment, and prognosis if the means at the discretion of the commission.

inmate is alleging that he or she has an extraordinary health

condition. One of the affidavits shall be from the inmate’s

current attending physician. e
commissioner.

(d) Other. information as reguwed by t_he commlsspner. 1. If the petition is approved, the chairperson shall modify

(4) Hearing. (a) Upon receipt of a petition from an inmate, he sentence by establishing a new release date and give notice
the commission shall review the petition to determine if the 1o the department. The department shall release shall release
inmate is eligible for consideration under sub. (1). If the {he inmate to extended supervision within 30 days after the
inmate meets one of the criteria for review, the commission yate on which the commission modified the sentence. The
shall schedule the petition for hearing to determine whetheryggification shall reduce the term of confinement in the
the public interest would be served by a modification of the prison portion of the inmate’s sentence and lengthen the term
inmate’s sentence under s. 302.1135, Stats. The commissiogt extended supervision imposed so that the total length of the
may seek additional information regarding the criterion gentence originally imposed does not change.

which the inmate asserts as the basis of his or her eligibility 2 If the petition is denied. the inmate mav not file another
for sentence modification under this section, including - D€ ’ yn
petition within one year of the date of the denial.

additional medical information. 3. Th o hall i i ¢ its decision i
o o . : . The commission shall provide notice of its decision in
(b) The commission shall notify in writing the inmate, the writing to the inmate, the district attorney, any victims of the

district attorney, any victims of the inmate's crime, the inmate’s crime. the attornev representing the inmate. if
attorney representing the inmate, if applicable, the agent of "ma ’ y representing . '
applicable, the agent of record, the institution social worker,

record the institution social worker, and the institution record S .

office staff, of the date, time and location of the hearing. Theand the Institution repord office staff ) .

commission will notify victims through the department's  (6)Appeal.(a) An inmate may seek review of the decision

office of victim services. The notice of hearing shall be sent 0 deny the petition for modification only by common law writ

to the last-known address of the inmate’s victim, postmarkedof certiorari.

at least 10 days before the date of the hearing. (b) The state may appeal the decision to grant the petition
(c) In advance of the hearing the commission may requestO Circuit court.

from the agent or social worker additional information,  pAC 1.09 Presumptive mandatory release reviewl)

inCIUding the inmate’s release plan. If the inmate meets theFor an inmate Who is subject to PMR and Who has been

criteriafor review under ch. 980, Stats., the commission shall deferred to the mandatory release date of the PMR offense or

requesthe department to provide information concerning the has waived consideration but is approaching the mandatory

inmate’s status. release date, a commissioner shall conduct a review two
(d) The commissioner conducting the hearing shall review months prior to the mandatory release date.

the inmate’s social service and legal files prior to the hearing.  (2) The institution responsible for scheduling release
(e) The commission shall permit the inmate, the attorney consideration shall give the inmate at least a 15-day written

representing the inmate, if applicable, the district attorney, notice ofthe interview. When notification is not timely, the 15

and any victims of the inmate’s crime to attend the hearing andday requirement may be waived by the inmate. If the inmate

(c) The chairperson shall issue a decision on the petition
based on the report and documents submitted by the
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does not waive, consideration will be postponed until notice The public hearing site is accessible to people with
can be given. disabilities. If you have special needs or circumstances that

(a) An inmate may waive appearance at the interview, May make communication or accessibility difficult at the
whichwill result in the commissioner issuing a decision based N€aring, please contact the Division of Hearings and Appeals
on ava"ab|e information_ by telephone: 608_266_7668, or by emal])HAmall@

. . . . . wisconsin.goyv
(b) If an inmate is unavailable for the interview, a
commissioner may issue a decision based on availableSybmission of Written Comments

information or may re-schedule an interview if time allows. Written comments in lieu of public hearing testimony may

(3) The inmate shall have access to the documentarybe submitted which must be received no later than the hearing
information considered by the commissioner, except date and should be addressed to Diane Norman, Assistant
information determined to be confidential may not be Administratorfor the Division of Hearings and Appeals, 5005
disclosed. An inmate shall have access to records at theJniversity Avenue, Suite 201, Madison, WI 53705.
correctional institution where the inmate is confined.

(4) During the PMR interview, the inmate shall bie@fed Copies of Proposed Rule and Fiscal Estimate .
the opportunity to provide relevant information for the A copy of the full text of the proposed rule revisions and
commissioner’s consideration including the opportunity to fiscal estimate may be obtained from:
comment on perceived errors of material fact in the record.  Diane E. Norman, Assistant Administrator, Division of

(5) The commissioner’s decision shall be based on Hearings and Appeals, 5005 University Avenue, Suite 201,

information available, including file material and any other Madison, Wl 53705; Phone: 608-266-7667; email:
relevant information. DHAmail@wisconsin.gov.

(a) Presumptive mandatory release may be denied due t@nalysis Prepared by the Division of Hearings and
refusal bythe inmate to participate in counseling or treatment Appeals

deemed necessary or for protection of the public. Statutes interpreted

(b) If a commissioner denies PMR release, the commission  gqtions 301.035. 302.11 (7), 302.113 (9), 302.114 (9)
shall schedule a subsequent review to consider whethegsg 3575y 973,10, 973.155 (2) and 975.10 (2) and ch. 304
%rcurlnstancebave changed and the inmate meets the criteria, i orize the division to conduct administrative hearings and

rrelease. to enter orders revoking or not revoking various types of

~(c) An inmate may be held until his or her maximum community supervision by the Department of Corrections.
discharge date. The proposed rule changes relate to the procedures for such

(d) If the commissioner does not deny presumptive hearings.
mandatory release, the inmate shall be released to parolgtatutory authority

supervision. _ Section 301.035 (5), Stat., gives the division authority to
(6) The interview shall be recorded. A transcript shall beCEromngate its rules of procedure. This chapter applies to
prepared only upon an order of the Court which has granteccorrections hearings under ss. 302.11 (7), 973.10, 975.10 (2)

a petition for judicial review of the decision. and ch. 304, Stats. The procedural rules of general application
contained in this chapter also apply to youth aftercare
Agency Contact Person revocation proceedings in any situation not specifically dealt
Kathryn R. Anderson, Chief Legal Counsel with in ch. DOC 393.
Department of Corrections Explanation of agency authority
3099 East Washington Avenue, P.O. Box 7925 If a person on probation supervision violates a condition or
Madison, WI 53707-7925 rule of probation, s. 973.10(2), Stats. allows the Department
Phone: (608) 240-5049; FAX (608) 240-3306 of Corrections to initiate a proceedingfore thelivision and
Kathryn.Anderson@wisconsin.gov allows the division to conduct administrative hearings and

enter an order either revoking or not revoking probation. If
. . a person on parole or extended supervision violates a
Notice of Hearing condition or rule of parole or extended supervision, ch. 304,
Hearings and Appeals Stats., allows the Department of Corrections to initiate a
proceedingbefore thedivision and allows the division to
CR09-101 conduct administrative hearings and enter an order either
NOTICE IS HEREBY GIVEN that pursuant to s. 301.035 revoking or not revoking parole or extended supervision. If
(5), Stats., the Division of Hearings and Appeals will hold a @ juvenile violates a condition or rule of aftercare status, s.
public hearing to consider proposed changes to the Division’s938.357(5), Stat., allows the Department of Corrections to

rules of practice and procedures in Chapter HA 2, ¥Adsn. initiate a proceedindefore thedivision and allows the

Code, relating to hearings before the Division. division toconduct administrative hearings and enter an order
either revoking or not revoking the aftercare status of a

Hearing Information juvenile. The division’s rules govern procedures in these

) ) hearings.

Date and Time Location Related statute or rule

January 26, 2010 5005 University Avenue Sections 301.035 (5), 302.11 (7), 302.113 (9) (am),

at 1:30 p.m. Suite 210 302.114 (9) (am), 938.357 (5), 973.09, 973.10, 973.155,

Madison, Wisconsin 975.10 (2), and ch. 304.
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Plain language analysis videoconferencing was not available in the early 1970s, and

Section by section details of this rule order are outlined asthuS was not contemplated by the Supreme Court in
follows: Morrissey, it provides a person on community supervision

. ) . with the right to observe and respond to the testimony of his
_Section 1. HA 2.03 is amended to allow documents 10 be oo qer. Videoconferencing also provides the right to cross
issued ofiled by electronic means as well as personally or by o2 mine at the hearing. Moreover, if the parties agree or if
United States mail, inter-departmental mail or facsimile g 0 are no factual issues regarding the violations alleged by
transmission.This amendment is to acknowledge the current the department, the person on community supervision will be
tig@ggfrgeyol}otrhg%?ﬂggndocumems and reflects the currentygrorded the required due process by appearing by telephone.
P . } o Section 6: HA 2.05 (7) is amended to delete unnecessary
Section 2: HA2.04 is amended to allow the secretary of the gia1\tory and administrative rule references. HA 2.05 (7) (f)

department of co_rrec_tions, or any person authorized by thes is amended to replace the term “parole” with the more
secretary to act in his or her stead, to issue a subpoena tQc|sive term “community supervision.”

require the attendance of witnesses, on behalf of the . ) .
department of corrections, in any community supervision ,, Scction 7: HA2.06 (7) () is amended to replace the term
hearing”with the term “close of the record” which allows for

revocation proceeding. The secretary is authorized by s. . =7 , o .
301.045, Stats. to issue subpoenas in corrections matteréltuatlonsmhere the record is held open for a specified period

This amendment also allows that a department of correctionsOf tlme'after the hearing. .

agentwho is representing the department of corrections at the Section 8: HA 2.05 (8) (b) is amended to allow for an

revocatiorhearing, to issue subpoenas as has been the regul@dministrative appeal to be dismissed if the opposing party
practice for revocation hearings. Although the division does not receive a timely copy of the appeal which is
reserveshe right to issue subpoenas directly, the agents are if’écessary to allow both parties to participate in an
a better position to issue the necessary subpoenas and tiRdministrative appeal.

division’s responsibility should be limited to cases where the  Section 9:The title to HA 2.06 is amended to add the term

division is asked to modify or cancel a subpoena. reconfinement to reflect that the division now has the

Section 3: HA 2.05(1) is amended to delete unr,tf__,(:(__,ssarye\uthority to order reconfinement in extended supervision
statutory references. This section is also amended to requir§aSes under section 302.113 (9) and 302.114 (9), Stats.
thatreference to any witness statements that will be part of the Section10: HA 2.06 (1) is amended to delete unnecessary
Department of Correction’s evidence shall be included in the statutory references. HA 2.06 (1) is further amended to add
notice of the hearing to the offender. This section is alsothe term reconfinement to this section to reflect that the
amended to add the word “potential” to the list of evidence division now has the authority to order reconfinement in
and witnesses to reflect that the department may not actuallyextended supervision cases under section 302.113 (9) and
bring this evidence or call these witnesses when the hearing02.114(9), Stats.
takes place. Section 11: HA 2.06 (2), (3), (4) and (5) are amended to

Section 4: HA 2.05 (3) is amended to allow the client to allow this type of hearing to take place by video conferencing
attend the hearing by electronic means. The next sectiorPr by telephone. These hearings or normally conducted by
explains the authority for this change in more detail. This telephone. There is no factual dispute in these hearings
section is alsamended to delete the unnecessary reference tgegarding the alleged violations of community supervision.
the administrative appeal which is addressed in HA 2.05(8). The only issue in these hearings is the length of incarceration

Section 5: HA 2.05 (6) is amended to allow a revocation 1© P€ determined by the administrative law judge.
hearing to take place by video conferencing or by telephone. Section 12: HA 2.06 (6) (c) is amended to delete
The ability to conduct revocation hearings by unnecessary and outdated statutory references.
videoconference or tgbhone is the practice of the division at Section13: HA 2.06 (6) (d) is amended to replace the term
this time. This allows the hearings to be done in a timely “hearing” with the term “close of the record” which allows
manner when the number of hearing requests continue tanore time for situations where the record is held open for a
increase, while the number of administrative law judges doesspecific period of time after the hearing.
not. Videoconference or telephone hearings satisfy the due Section 14: HA 2.06 (7) is amended to delete the
process required for revocation hearings. Marrissey v.  requirement for a synopsis which is not required by statute
Brewer, the United States Supreme Court held that the and not the practice of the division. A digital recording of all
minimum requirements of due process in relation to arevocation hearings is available for review when necessary.
community supervision revocation hearing must include the g 4ion 15: HA 2.07 is amended to delete the reference to
opportunity to béieard in person and the right to confrontand o amount charged per page for transcripts. This amount is
cross-examinadverse witnessed08 U.S. 471, 480, 92 S.CL. , ;tyated and not the correct amount charged by the division.
2593, 33 L.Ed.2d 484 (1972)Vhile Morrisseyspecifically  the amount charged is determined by the administrator for
providedfor the right to “confront and cross—examine adverse the division and can be found in the public notice for access

withesses” absent a showing of good cad68,U.S. at 489, ; . ;
92 S.Ct. 2593he Supreme Court clarified Gagnonthat it g)eréegr%rsdsozlair;aﬁt%the internetwip://dha.state.wi.usiome/

“did not inMorrisseyintend to prohibit use where appropriate i _ .
of the conventional substitutes for live testimony, including Comparison with federal regulations

affidavits, depositions, and documentary evidend&]’U.S. There are no federal regulations governing practice and
at 782 n. 5, 93 S.Ct. 1756€iven that the Supreme Court held procedure before the division. While there amcpdures for
thatthese types of statements can substitute for live testimonyfederal parole revocation hearings before the federal parole
in some cases, it is not “objectively unreasonable” to concludecommission, they are not comparable to the hearings
that it would have approved of videoconferencing. While conducted by the division.
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Comparison with rules in adjacent states February 2, 2010 State Office Bldg.
There are no comparable state regulations governingat 1:00 p.m. 141 NW Barstow St., Room 151

hearings for revocation of a person’s community supervision Waukesha
by the department of corrections. February 10, 2010 Lyman F. Anderson Agricultural and
. . at 1:.00 p.m. Conservation Center

Summary of factual data and analytical methodologies 1 Fen Oak Court

The division has not collected any data nor adopted a Classrooms A & B (1st floor)
methodology in connection with its development of these Madison
proposed rule changes. The proposed changes generally aggpryary 11, 2010 Rib Mountain Municipal Center
intended to clarify the rules, bring the rules into conformity ¢ 1:00 p.m. 3700 N. Mountain Road (HWY NN)
with applicable practice and update the rules to reflect Wausau

changes in technology. Eachhearing will begin with a 1 hour informational session

Analysis and supporting documentation used to determine followed by formal testimony.

effect on small business Pursuant to the Americans with Disabilities Act,
The division has not collected any data in connection with Feasonable accommodations, including the provision of

its determination of the impact of these proposed rule changediformational material in an alternative format, will be

on small business or in preparation of an economic impactProvided to qualified individuals with disabilities upon

report. request. Please call Carol Holden at (608) 266—0140 with
specific information on your request at least 10 days before
Small Business Impact the date of the scheduled hearing.
This proposed rule does not have a significant effect onCopies of Proposed Rule and Fiscal Estimate
small business. The proposed rule revisions and supporting documents,
) ) including the fiscal estimate may be viewed and downloaded
Fiscal Estimate and comments electronically submitted at the following

The division has already substantially reduced travel internet site: _https://health.wisconsin.gov/admrules/public/
expenditures by conducting hearings by videoconference otHome(Search this website using “NR 151", select “NR 151,
telephone conference that would have been necessary if a#53, 155 Relating to Runoff Management Performance
administrative law judge were required to travel in person to Standards and Grants.”). If you do not have internet access,

each revocation hearing location. a personal copy of the proposed rules and supporting
documents, including the fiscal estimate may be obtained
Agency Contact Person from Carol Holden, DNR - WT/3, P.O. Box 7921, Madison,
Diane E. Norman, Assistant Administrator WI1'53707-7921 or by calling (608) 266-0140.
Division pf He_arings and Ap_peals Submission of Written Comments
5005 University Avenue, Suite 201 Written comments on the proposed rules may be submitted
Madison, WI 53705 via U.S. mail to Carol Holden, DNR — WT/3, P.O. Box 7921,
Phone: 608-266-7667 Madison, WI 53707-7921 or by e—-mail to carol.holden@
email: DHAmail@wisconsin.gov. wisconsin.gov Comments may be submitted until Feb. 26,

2010. Written comments whether submitted electronically or
by U.S. mail will have the same weight and effect as oral

Notice of Hearings statements presented at the public hearings.
Natural Resources Analysis Prepared by Department of Natural Resources
Environmental Protection — General, Chs. NR 100— Statutes interpreted
CR09-112 Sections 281.16, 281.65 and 281.66, Stats.

NOTICE IS HEREBY GIVEN THAT pursuant to ss. Statutory authority
227.11 (2) (a), 281.16, 281.19, 281.65 and 281.66, Stats., the section27.11 (2) (a), 281.16, 281.19, 281.65 and 281.66,
Department oNatural Resources will hold public hearings on  giats.
proposed revisions to Chapters NR 151, 153 and 155, Wis

Adm. Code, relating to the control of polluted rurenft two Related statute or rule

grant programs that he|p fund those controls. Chapter 9and s. 28333, Stats., and chs. ATCP 50, and NR
120, 152, 154, 216 and 243, Wis. Adm. Code.
Hearing Information Plain language analysis of the rule
The hearings will be held on: Chapter NR 151, Runoff Management

January 25, 2010 Outagamie County Highway Dept. The rule adds new and modifies existing performance

at 1:00 p.m. Highway Shop Conference Room standards that address nonpoint source pollution from both
1313 Holland Road agricultural and non-agricultural sources, including
Appleton transportation. The new performance standards include:

January 28, 2010 Best Western Trail Lodge * a setback from waterbodies in agricultural fields within

at 1:00 p.m. 3340 Mondovi Road which no tillage would be allowed,;
Room: Chippewa #1 e a limit on the amount of phosphorus that may run off

Eau Claire croplands as measured by a phosphorus index;
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e a prohibition against significant discharge of process coordinateurban nonpoint source management activities with
wastewater from milk houses, feedlots, and other similarthe municipal storm water discharge permit program and
sources; implementthe non—agricultural nonpoint source performance

e a standard that requires implementation of bestStandards under ch. NR 151. Grants to a governmental unit

management practices designed to meet a load allocatiofn@y be used to cost share the installation of best management
specified in an approved Total Maximum Daily Load Practices asvell as to support a variety of locdministrative
(TMDL). and planning functions. The department may also make grants
Modifications are made to the agricultural performance to the board of regents of the University of Wisconsin System
standards addressing cropland soil erosion control, nutrienf© control urban storm water runoff from campuses in selected

management and manure storage. The rule also changes t gcations. Projects are selected through a competitive scoring

non-agricultural performance ~standards that addressSYStem and generally take one to two years to complete.

construction site erosion control, post—construction storm The revisions to ch. NR 155 increase the department’s
water management and developed urban areas. Thénanagement oversight and accountability of grants while at
subchapter addressing transportation performance standard§e same time increase flexibility in how the grants are used.
is moved to the non-agricultural performance standardsThe revisions limit on the amount of money a grantee may
sections. The agricultural implementation and enforcementreceive in a given grant year, increase the department’s
sections are modified to clarify cost-share eligibility and to management oversight of grants by approving all contracts,
better align with the department's stepped enforcementregardless of cost, provide the department greater flexibility
procedures. Some definitions are added and other definitiondn awarding funds and allow for additional safeguards in the
that are no longer used are deleted. application documents.
Chapter NRL53, Tageted Runoff Management And Notice Of The rule also allows the use of local assistance grants to pay
Discharge Grant Programs for work_done by competent m—house; staff rather than hmng
. . . - an outside consultant thus increasing local government'’s

This existing rule contains policies and procedures for feyihility to control costs. The rule adds requirements that
administering targeted runoff management grants to reducéjreq consultants be competent in storm water management,
both agricultural and urban nonpoint source polluidrants 5| gytstanding grants be completed on schedule prior to a new
may be used to cost share the installation of best managemetant award, a final report be submitted and that the
practices asvell as to support a variety of lo@ministrative  jepartment may deny a grant to an otherwise eligible project
and planning functions. Projects are selected through &g there is a potential impact on hazardous sites in addition to
competitive scoring system and generally take two to threepgoric sites, cultural resources or endangered resources.
years to complete. Otherparts of ch. NR 155 are repealed and recreated to define

The revisions create four project categories for tiyetad  terms, clarify concepts and merge similar sections, giving the
runoff management grant program instead of one category indepartment greater flexibility in awarding funds.
the existing rule. The categories include large-scale/TMDL Comparison with federal regulations
implementation, large—scale/non—-TMDL control, o . . )
small-scale/TMDL implementation and small-scale/ The rule revisions are consistent with federal _regulaltlons
non-TMDL control projects. The rule will help the state make that apply to control of nonpoint sources of pollution, animal
progress in meeting its obligation to address impaired waterg§eeding operations, nutrient management and storm water
by focused funding of projects addressing TMDLSs. management. While federal regulations do not apply

To implement recent statutory changes to the gralntspecn‘lcally to cropland practices or livestock operations that

program, the_rule creates a mechanism_outside the SR Lk TR SRR TR OE Se oaint
competitive TRM process to fund Notices of Discharge 9 gop P

(NODs) issued under ch. NR 243. Other provisions allow the\?vc;ligcrgs,)c?g;ir?pri%zﬁggggr?; c;‘lsr;ugft?s §|?$ﬁr'2%t2ug?§rﬁ
department more flexibility in allocating grant funds and e :
: : . unding priorities with those of the federal government
ensure an equitable scoring system. Portions of ch. NR 15 . : :
garding total maximum daily loads.
are repealed and recreated to accommodate the newly created ) . ,
categories, to eliminate or add definitions, clarify and expand 1 Ne rule’s phosphorus index performance standard is based

restrictions on cost sharing, require the establishment of g0 national policy and guidelines on nutrient management
local ch. NR 151 implementation program as a grant Issued bythe US Department of Agriculture (USDA) Natural
conditon and allow for additional safeguards in the Resources Conservation Service (NRCS) in April, 1999. The

application documents. national policy and guidelines suggested the use of one of
) ~ three phosphorus risk assessment tools, the most
Chapter NR 155, Urban Nonpoint Source Pollution comprehensive afhich is the phosphorus index. Prior to the
Abatement And Storm Water Management Grant Program  adoption of this national policy, states began developing
This existing rule contains policy and procedures for phosphorus—based nutrient management guidelines or
administering the urban nonpoint source and storm waterregulations. The tillage setback performance standard is
managemergrant program authorized under s. 281.66, Stats.based on the phosphorus index calculation that assumes no
The department may make grants under this program tdtillage to the edge of the bank. The performance standard
governmental units for practices to control both point and specifying BMPs to meet the load requirements of approved
nonpoint sources of storm water runoff from existing urban TMDLs will help the state to control nonpoint source
areas, and to fund storm water management plans fomollutants to achieve federally required and approved
developing urban areas and areas of urban redevelopmeniMDLs. The control of process wastewater discharge is of
The goal of this grant program is to achieve water quality sufficient concern that USDA has developed technical
standards, minimize flooding, protect groundwater, standards for management of process wastewater.
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Comparison of similar rules in adjacent states watershedmplementation funds. There is also a state—funded
In general, the adjacent states do not use statewiddakes re;toration fund which may t_)e partly used for watershed
performance standards specifically designed to addresdestoration work. Wherever possible, watershed projects try
polluted runoff from agricultural sources. However, these 0 leverage EQIP and other federal sources of funds.
states have various regulations and procedures in place to lowadoes not currently offer a separate source of funds for
address many of the polluted runoff sources that these ruléAnimal Feeding Operation BMPs in response to a Notice of
revisions address. All four states use the phosphorus index ifPischarge violation. However, lowa does not preclude a
some form but none have proposed using it as a statewid@roducer from funding because of a Notice of Violation
performance standard as this rule does. The rule differs from(NOV), except in the case where the NOV results in the
the adjacent states’ rules because it has more detail in itsequirement for an NPDES permit. Funding from State
phosphoru’g’ldex, is more quantitati\/e and has more researchReVOWing Funds and federal section 319 cannot be used for
to validate it. Also, in Wisconsin, pursuant to s. 281.16, Stats.,BMPs requiring an NPDES permit, but can be used for
cost sharing must be made available to existing agriculturalnon—permitted BMPs. EQIP funds in lowa are currently

operations before the state may require compliance with theallocated such that counties with water quality livestock
standards. projectsreceive 40 percent of the eligible points when scoring

linois: for EQIP funding. The lowa Department of Agriculture and
inois: _ _ Land Stewardship has a nutrient management program
lllinois does not have a tillage setback requirement, but it designed to offer financial assistance for livestock producers

does offer a property tax incentive for the construction of for manure management, but the program has not been funded
livestock waste management facilities including the in over 10 years.

development of vegetative filter strips. The filter strips must
be in cropland that is surrounding a surface-water or
groundwaterconduit, must be part of a conservation plan, and
must have a uniform ground cover. The minimum and
maximum widths that are eligible for the tax reduction is
determined byhe slope. lllinois does not allow raw materials,

Michigan:

Michigan does not require a separation distance between
tillage activities and waterbodies. The state’s rules regarding
process wastewater only apply to permitted concentrated
animal feeding operations, but discharges from smaller farms

by—productand products of livestock management facilities, &€ generally prohibited as a violation of water quality
including milkhouse waste, silage leachate, and other similarStandards. N

products to belischarged to waters of the state. In additionto ~ Within permits that apply to municipal separate storm
tax incentives, lllinois relies on federal Clean Water Act Sewer systems (MS4s), Michigan has similar performance

section 319 funds from US EPA to fund nonpoint source Standardsor post-construction total suspended solids control
projects in the state. and peak flow control in new development. It has a minimum

¢ treatment volume standard of one inch (¢rinch if
technical standards that are in the lllinois Urban Manual for technicallysupported) where they must achieve an 80 percent

both construction and post—construction. If the developertOtal suspended solids reduction. It also has a channel
uses the technical standards they are considered ifprotection criteria where the post-peak flow rate and volume

compliance, unless an inspection indicates that the technicaj"Ust match the pre—peak flow rate and volume for all storms

standard is not working adequately. The developer will then UP 1O the 2-yr, 24~hr event. The peak floentrol standard is

need tanake changes to their construction site or storm water™Ore Stringent than this rule because it also controls volume.
management plan Wisconsin is trying to control streambank erosion by

controlling agreater number of smaller storms. Michigan has
lowa: alsoidentified some water bodies that are not required to meet
lowarequires that nutrient management plans for livestock the channel protection standard, similar to Wisconsin's
operation of 500 or more animal units be based on theapproach. Michigan has an option to use low impact
phosphorus indesThe rule’s version of the phosphorus index development to meet these two standards, which is very
uses lowa’s “quasi-modeling” approach but the equations aredifferent from Wisconsin. However, unlike Wisconsin,
based on Wisconsin research. lowa does not require avlichigan is only implementing these performance standards
separation distance between tillage activites andon new development in municipalities that have an MS4
waterbodies. lowa prohibits discharge to waters of the statepermit. Also, if the municipality had an ordinance in place
polluting waters of the state and discharge to road ditches. prior to this rule that addressed water quality for new

lowa does not have a performance standard approach tgd€velopment even if the performance standard was not
construction projects, but does require BMP implementation. ncluded, they are grandfathered in. _
There is no specific goal for post—construction other than to Michigan has a pass through grant (section 319 and Clean
have a storm water management plan similar to the wayMichigan Initiative funds) that places a priority on projects
Wisconsin's program was set up before ch. NR 151 wasthat will restore impaired waters or achieve progress toward
promulgated in 2002. The requirement on the municipality is meeting TMDL load reductions. Michigan does not have a
to try to control runoff from new development. There are no Program similar to the rule’s mechanism to fund NODs

lllinois requires that permit applicants follow a series o

specific goals. outside of a competitive grant process.
lowa is making an effort to coordinate the development of Minnesota:
TMDLs with the implementation of water quality Minnesota does not have a tillage setback requirement

improvement plans based on TMDLs. There is not yet aalong all waterbodies in agricultural areas, but the state does
separateunding source specifically for implementing TMDL  require a 16.5 foot (one rod) grass strip along certain public

plans, but there are several different funding sources currentlydrainageditches as well as vegetated strips, restored wetlands,
usedfor watershed project implementation, including section and other voluntary set-aside lands through federal, state and
319 funds and three different sources of state—fundedlocal programs. For process wastewater, Minnesota rules
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place a limit of less than 25 mg/I B@[biological oxygen runoff from three corn management systems. Trans.
demand) that can be released to surface water and, if released ASABE 51: 95 — 105.

to a leach field, the threshold is less than 200 mg/l BOD  panuska, J.C., K.G. Karthikeyan. 2009. Phosphorus and
For non-agricultural practices, Minnesota recently organicmatter enrichment in snowmelt and rainfall runoff
reissued construction permits that require infiltration and the ~ from agricultural fields. Geoderma XX: XX —XX (in
need for additional BMPs when sites are located near s. 303  review).
(d) or outstanding resource waters. Its permit generally is The following articles about the in—field runoff monitoring
moreprescriptive in terms of how to design a BMP for optimal methods taollect the runoff phosphorus data that are used to
control, but it is not usually presented as a performancevalidate the phosphorus index:
standard which would provide more flexibility. Based on Bonijlla, C.A., D.G. Kroll, J. M. Norman, D.C. Yoder, C.C.
Minnesota’'s documentation, it appears to require BMPs that  Molling. P.S. Miller, J.C. Panuska, J. B. Topel, P.L.
will achieve an 80 percent total suspended solids reduction  \wakemanand K.G. Karthikeyan. 2006. Instrumentation
and ones that will infiltrate the first half inch of runoff from for measuring runoff, sediment, and chemical losses from
impervious surfaces. Minnesota requires more BMPs,  agricultural fields. Journal of Environmental Quality
including temperature control, if the receiving water has  35:216-223.
specialneeds such as ORW/ERW waters or s. 303 (d) WaterSStunetebeck, T.D., M.J. Komiskey, D.W. Owens, and D.W.
Minnesota provides funding for TMDLSs through its Clean Hall. 2008. Methods of data collection, sample processing
Water Legacy Act and section 319 of the federal CleatekV and data analysis for edge-of-field, stream gaging,
Act. The state does not have a funding mechanism to fund subsurface tile, and meterological stations at Discovery
notices of discharge specifically, but is looking for ways to Farms and Pioneer Farm in Wisconsin, 2001-7. U.S.
provide more financial support for runoff from feedlots. Geological Survey Open File report 2008-1015. 51 p.
There is a state cost-share program which is used alone or in The following paper showed one year’s worth of research
combination with federal cost share. that validated the Wisconsin phosphorus index.

Summary of factual data and analytical methodologies Bundy, L. G., A. P. Mallarino, and L. W. Good. 2008.
The rule's agricultural performance standards were Field—Scale Tools for Reducing Nutrient Losses to Water

developed with input from an advisory committee that met Resources. Pp. 159-170 in Final Report: Gulf Hypoxia

: and Local Water Quality Concernovkshop. September
four times between December 2007 and February 2008. The 26-28, 2005, Ames, lowa. Sponsored by lowa State

following research results and methodologies were analyzed University and EPA. Organized by the MRSHNC, Upper
as part of the development of these standards. Mississippi River Sub-basin Hypoxia Nutrient

Phosphorus Index: Committee. St. Joseph, Michigan.

The Wisconsin Buffer Initiative: A Report to the Natural The following paper in press shows that simple runoff

Resources Board of the Wisconsin Department of NaturalphOSphorUiDSs models, like the ionsin phosphorus index

Resources by the University of Wisconsin—Madison, CollegeCan work well: ]
of Agricultural and Life ScienceBec. 22, 2005. Vadas, P. A., L.W. Good, P.A. Moore Jr., and N. Widman.

The following series of articles focused on the watershed 2009. Estimating phosphorus loss in runoff from manure

; ; ; : N and phosphorus for a phosphorus loss quantification tool.
:2E;Oer'5[|.ng approach used in the Wisconsin Buffer Initiative Journal of Environmental Quality (in press).

: The following document shows all the phosphorus index

Zanden. 2008. Landscape planning for agricultural Good, L. W. and J. C. Panuska. 2008. Current calculations in

nonpoint source pollution reduction I: A geographical , . . - ; .
allocation framework. Environmental Management 42 the Wisconsin P Index. Available at: http://wpindex.soils.

BREs e Tv:]isi'endu" del din the devel fth
Maxted, J. T.Diebel, M. W, and M. J.ahder Zande_n. 20009. Wiscgnginomggggrgssixvc?éiuse In the development of the
Landscape pla.nnmg for agricultural nonpoint source RUSLE 2(Revised Universal Soil Loss Equations, version
pollution reduction II: Balancing watershed size, number =
of watersheds, and implementation effort. Environmental 2)» USDA-NRCS official RUSLE2 Program and Database
Management 43 (1): 60-68 and Training materials and User’s Guides are available from
) ' ' http://fargo.nserl.purdue.edu/rusle2_dataweb/RUSLE2 Ind
Diebel, M. W, J.T. Maxted, D. Robertson, S. Han, and M. J. ex htmThe draft user’s guide on this site is on the link labeled
Vander Zanden. 2009. Landscape planning for “RySLE2 Technology.”
agricultural nonpoint source pollution reduction IlI: Snap-Plus 1.129.1, 1/20/2009 Copyright 2003-2008 by
Assessing phosphorus and sediment reduction potentlalumversity of Wisconsin Regents Software developed by P
Enwronme_ntal Mar}agem_ent ‘_13 (1): 69-83. ) Kaarakka, L.W. Good, and J.olér in the Department of Soil
The following studies of in—field runoff sediment and gcjence, UWMadison. This a software program links models
phosphorusoncentrations provided some of the data that wasfor nutrient management (SNAP), conservation assessment
used in building phosphorus index equations: (RUSLE2)and the Weconsin Phosphorus Index (PI) into one
Panuska).C., K.G. Karthikeyan and P.S. Miller. 2008. Impact Software program for multi—year nutrient and conservation
of surface roughness and crusting on particle sizeplanning. The most current version is available at
distribution of edge—-of-field sediments. Geoderma 145: http://www.snapplus.net/

315 - 324. Process wastewater performance standard:

Panuska, J.C., K.G. Karthikeyan and J.M. Norman. 2008. The rule’s performance standard requires that livestock
Sediment and phosphorus losses in snowmelt and rainfalproducers have no significant discharge of process
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wastewater tavaters of the state. Sources of greatest concerncost sharing and in many cases, it can take years for a county
include feed storage leachate and milk house waste. Procesw the state to provide cost share money to a producer.
wastewater discharge is of sufficient concern that USDA has  Agricultural producers who are in compliance with the
developed technical standards for its management.existing nutrient management performance standard may
Environmentabspects of milking center waste water and feed already be in compliance with the new phosphorus index and
storage leachate, including waste characteristics and watetillage setback performance standards. A phosphorus
quality impacts, are included in: reduction strategy is included in NRCS nutrient management

Pollution Control Guide for Milking Center Wastewater technicaistandard 590 (Sept. 5, 2005). A phosphorus index of
Management. Springman, R.E., Payer, D.D and B.J. Holmes. 6 or less is specified in the Pl strategy in Criteria C, 2 of the
1994. University of Wisconsin—Extension, 44 pages. technical standard. The concept of streambank integrity, as

ey " : . - proposed through a tillage setback performance standard, is
to Sp'fgfbtﬁfh%tfoggg;ﬁgg V}/rrc')?::t E\Zteklsggﬁe.ﬁl\:rlneé?ican an assumption of the phosphorus index calculation, which

: estimates phosphorus delivery to the stream via overland
ggg;esrelr;%e,_Iiggsh’e\lyéiggnse)gxgpla, FebrudrylB, 1997. flow, but not from bank erosion or other means that soil,

manure or fertilizer might enter the stream from farming

“Environmental Problems with Silage Effluent”. Graves, operations. In circumstances where the phosphorus index has
R.E., and P.J. Vanderstappen. USDA Natural Resourcesdeen determined to be insufficient to achieve water quality
Conservation Service, National Water Management standards in areas where an approved total maximum daily
Center Publication. 6 pages load (TMDL) has been approved, a higher level of pollution

“Base Flow Leachate Control.” Wright, Peter and P.J controlmay be required. An owner or operator in this situation
Vanderstappen. Paper No. 94-25 60 ASCE Meeti.n;qwowd be required to implement BMPs designed to meet the
Presentation at the 1994 International Winter Meeting, /0ad allocation in the TMDL.

Atlanta Ga., December 13 — 16, 1994. 7 pages. The rule revisions will not change the schedules for
compliance and reporting requirements for non—agricultural

businesses. These requirements are the same as those
- specified in ch. NR 216. In determining whether
(no. 629). USDA, Natural Resources Conservation ngn—agricultural small businesses can be exempted from the
Service. August, 20022 pages. rules, the department concluded that because the
Modifications to the non-agricultural performance requirements of ch. NR 151, Subchapter Ill are based on
standards were developed with input from a technical federal requirements the state cannot exempt those
advisory committee that met four times between October pusinesses. Also, the impacts from certain small business
2007 and February 2008. Changes to the protective areagonstruction activities can have as large a water quality
performance standard are based on the departmentsmpact as from large businesses.
Guidance for the Establishment of Protective Areas for |, determining the compliance and reporting effects, the
Wetlands in  Runoff Management Rules, Wisconsin gepartment considered 1) the existing performance standards
Administrative Code NR 151 in the Waterway and Wetland anq prohibitions in ch. NR 151, 2) the requirements of NRCS
Handbook, Ch. 10. Department staff gathered information technical standard 590 needed to meet the nutrient
from municipal engineers and conducted analyses undeimanagement performance standard, 3) assumptions
various scenarios using analytical models to provide contained irthe Wisconsin Phosphorus Index, 4) compliance
information to the technical advisory committee including:  and reporting requirements under ch. NR 216, Subchapter I,
» analysis showing the impact of redevelopment on total 5) agreement with the department of commerce to regulate
suspended solids loads, recommendations and estimategtorm water discharges from commercial building sites under
costs for control practices, one permit, and 6) feedback from members of advisory
committees that included small business owners and
organizations.

Small Business Impac{including how this rule will be
enforced)
o The overall effect on small businesses may be increased
The department concluded that the revisions to chs. NRtime, labor and money spent on BMPs or planning tools, but
151, 153 and 155 will result in additional compliance there will not be a significant economic impact on small
requirementtﬁor small businesses, but the rules will not result business. However, for agricu|tura| producers the proposed
in additional reporting requirements for small businesses.new agricultural performance standards and the revised
Rather than mandate specific design standards, the rulesxisting agricultural performance standards are not
either establish new performance standards or revise existingnforceable unless 70 percent cost sharing is provided, or up
performance standards. to 90 percent for economic hardship cases. The rules will be
Compliance requirements for agricultural producers vary enforced either through county ordinances, DNR stepped
depending on the type of operation and the performanceenforcement procedures or a combination of the two.
standard, but the revisions to the rules will not change the Small businesses in the construction industry will not see
existing compliance requirements for agricultural operations. an effect from the changes to the construction performance
Under state law, compliance with the performance standardsstandard, but may experience increased costs from the
is not required for existing nonpoint agricultural facilities and changes to some of the post-construction performance
practices unless cost sharing is made available for eligiblestandards. Most of the businesses affected by the changes to
costs. Aless stringent compliance schedule is not included for the total suspended solids standard will be commercial and it
agricultural producers because compliance is contingent ons difficult to estimate how many of those would be classified

The USDA technical standard for managing milk house waste
and feed storage leachate discharged/aste Treatment

e analysis of the infiltration performance standards
modifications for different land uses.

Analysis and supporting documentation used to determine
effect on small business
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as small businesses. The modifications to the infiltration andFund sources affected

the protective area performance standards may add additional gpr SgG.

costs, but they are expected to be small. Businesses affected ' ) o

will be both large and small. The rule will be enforced through Long-range fiscal implications

permits required under ch. NR 216, or through local State cost-share grants to fully implement the process
ordinances. For the non—agricultural performance standardsyastewater performance standard would be $9.3 million or
cost sharing is not required for compliance. However, the $930,000 annually if awarded over a 10-year period.

department may award grants for certain BMPs and planningHowever, this estimate is dependent upon the availability of
activities. cost-share funds to implement the standard.

Initial regulatory flexibility analysis Agency Contact Person

Pursuant to s. 227.114, Stats., the proposed rule may have carol Holden,
an impact on small businesses. The initial regulatory Department of Natural Resources

flexibility analysis is as follows: P.O. Box 7921
Describethe type of small business that will be affected by the Madison, Wi 53707-7921
rule. Telephone: (608) 266—-0140

Agricultural producers (crops and livestock), business and Email: carol.holden@wisconsin.gov
associated professionals involved with construction
(developers, engineers, contractors, others in the building Notice of Hearing
profession, and small commercial establishments that meet
the definition of small business). Natural Resources
Environmental Protection — General, Chs. NR 100—,
WPDES, Chs. NR 200—, Water Regulation, Chs. NR

300—, Water Supply, Chs. NR 800—
. . . CR 09-123
Describe the type of professional skills necessary for NOTICE IS HEREBY GIVEN THAT pursuant to

compliance with the rule. Wisconsin Stats. ss. 30.12, 30.19, 227.11, 281.15, 281.41,
Familiarity with software such as SNAP Plus and RUSLE2 283,11, 283.31, 283.37, 283.39, and 283.49, the Department
will be needed for the phosphorus index agricultural of Natural Resources will hold a public hearing on revisions
performance standard. to Chapters NR 102, 103, 105, 106, 108, 110, 114, 200, 203,
Small business regu|atory coordinator 205,210, 214, 299, 328, 341, and 812, Wis. Adm. COd_e,
relating to updating rules to accommodate new technologies
and construction methods, require electronic submittals of
wastewater permit documents, ensure consistency with
federal water program regulations, fix typographical errors,
and make minor modifications or clarifications to a variety of

Environmental Analysis o o rules affecting the Bureau of Watershed Management.
The Department has made a preliminary determination that

this action does not involve significant adverse environmentalHearing Information
effectsand does not need an environmental analysis under ChDate and Time Location
NR 150, Wis. Adm. Code. However, based on the comments=———— =

Briefly explain the reporting, bookkeeping and other
procedures required for compliance with the rule.

None.

The Department’s Small Business Regulatory Coordinator
for this rule may be contacted_at Julia.Riley@wisconsin.gov
or by calling (608) 264-9244.

received, the Department may prepare an environmentapanuary 28, 2010 Conference Room G09

analysis before proceeding with the proposal. This Thursday DNR Office Building GEF II
environmental review document would summarize the at11:00 AM 101 S. Webster Street
Department’sonsideration of the impacts of the proposal and Madison

reasonable alternatives. Pursuant to the Americans with Disabilities Act,
] ) reasonable accommodations, including the provision of
Fiscal Estimate informational material in an alternative format, will be
Summary provided for qualified individuals with disabilities upon

request. Please contact Susan Sylvester at 608-266-1099

Proposed rule revisi.on will resm_JIt inan in.cr.eased dem.andwith specific information on your request at least 10 days
on agency staff devoting more time to training, education, pefore the date of the scheduled hearing.

grant oversight, enforcement and development of guidance
and procedures. The department estimates that a total of 10.8opies of Proposed Rules and Fiscal Estimate

FTEs will be needed to implement all three rules. The proposed rules and supporting documents, including
State fiscal effect the fiscal estimate may be viewed and downloaded and
Increase costs. Costs will not be absorbed within the COMmments electronically submitted at the following Internet

agency’s budget. site: _http://adminrules.wisconsin.g¢@earch this Web site
using the Natural Resources Board Order No. WT-15-09).

Local government fiscal effect If you do not have Internet access, a personal copy of the
Increase costs. proposed rules and supporting documents, including fiscal
. estimate may be obtained from Susan Sylvester, Bureau of

Types of local governmental units affected Watershed Management, P.O. Box 7921, Madison, WI

Towns, Villages, Cities, Counties. 53707-7921 or by calling 608-266-1099.
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Submission of Written Comments consistent with changes that were made in ch. NR 809. All
Written comments may also be submitted via U.S. mail to Other numerical changes are typographical errors.
Ms. Susan Sylvester, Bureau ofisrshed Management, P.O. NR 106 is the chapter which contains procedures for

Box 7921; Madison, WI 53707-7921 or by email to Calculating Water Quality Effluent Limits for substances
Susan.Sylvester@wisconsin.govComments may be discharged to surface waters. Changes to this chapter are
submitteduntil February 5, 2010. ¥Witen comments whether  primarily for clarification or typographical errors.

submitted electronically or by U.S. mail will have the same = NR 108 is the chapter which outlines the Requirements for
weight and effect as oral statements presented at the publip|ans and Specifications submittals for reviewable projects
hearing. and operations of community water systems, sewerage
systems and industrial wastewater facilities. The changes
include technology updates requesting electronic submittals

Analysis Prepared by the Department of Natural

Resources . . . ; o
in addition to paper copies of final plans and specifications.
Statutes interpreted To be consistent with federal regulations, the department
Sections 30.12, 30.19, 281.15, 281.17, 281.41, 283.13proposes modification to s. NR 108.04 (5).
283.31, 283.37, 283.39, 281.49 and 282.55, Stats. NR 110 is the chapter containing requirements for
Statutory authority Sewerage Systems. Most of this rule package contains

changes to this chapter, which needs to be updated primarily
‘because afonfusion on how to implement this rule (22 pages
281.17, 28d1.41, 283.11, 282.13, 283.31, 283.37, 283.39, the ORDER). Many changes are recommended to clarify
283.49, and 283.55, Stats. the rule; other changes are because of technological updates.
Explanation of agency authority Revisions to this chapter are proposed to revise and clarify
The Department has authority under ss 30.12, 30.19 requirementgor lift station design, influent and effluent flow

227.11, 281.11, 281.12, 281.15, 281.17, 281.41, 283.11Monitoring, and to clarify language which has been
283.13, 283.31, 283.37, 283.39, 283.49, and 283.55, Statscommonly misunderstood. While these changes are

Sections 30.12, 30.19, 227.11, 281.11, 281.12, 281.15

to promulgate rules and clarify process. voluminous, they reflect current practice and are not
substantial, they are minor changes that make this rule more
Related statute or rule understandable and easier to implement. In 1997, the

These rules relate directly to regulation of activities in Department prepared draft code revisions for lift station
wastewatedischarge permits or in navigable waters under ch. requirements in ch. NR 110, and conducted a public hearing
30, Stats., waters designations in ch. NR 1, and the NR 100and obtained public comments. But the rule making effort was
200, and 300 series rules. then placed on hold due to workload issues, and the code

: . revision process was effectively terminated prior to
Plain language analy_S|s _ . .. promulgation. Muny of the NR 110 code changes now being
The purpose of this rule update is to modify the existing proposed were obtained from this 1997 work effort.

rules to clarify, make consistent with federal regulations . e .
' . : ' NR 114 is the chapter for Certification Requirements for
clean up typographical errors, incorporate technology Waterworks, Wastewater Treatment Plant, Septage Servicing

advances, or make minor modifications. The Bureau of ; :
Watershed Managemeinas not undertaken the effort to clean and Water System Operations. Proposed changes to this
chapter include adding a “Master Operator” category to the

up our rules and therefore this rule package is fairly large sinc - S
sgveral rules affect the Bureau arﬁ)d negd to be >lldegted asﬁeptage Servicing subchapter II. This is a category that the
Stakeholders have asked for to develop a succession of

corrected. S . .
. . . .__responsibilities. This has been an issue for several years and
NR 102 is the chapter that contains the listing waterbodiesinis code change will help satisfy the needs of the
for outstanding or exceptional resource waters. There arésigkenholders.

several recommended pages of changes (13 pages in the
ORDER). This code has primarily been changed to reflect . . .
typographical errors in the original listing of these waters, or "€rmits and Water Quality Standards Variances. The
if the water exists in more than one county, we have added th&"©P0sed change to this rule is a technological update for the
other county. To be consistent with the addition of two Wild SUPmission of permit applications on the web-based
Rivers to State Statute s. 30.26 in early 2009, language Wa%\ppllcatl_on systeniihe other changes are typographical or to
refined and portions of these two existing ORW waters were P€ consistent with federal regulations. _ o
moved to the Wild Rivers section of NR 102; however, this  NR 203 is the chapter for WPDES Public Participation
doesnot affect their status as ORW. With the exception of the Procedures. The proposed change to this code is to make it
2009 statutory additions, there are no additions of newconsistent with federal regulations.

waterbodiespnly corrections to the ones currently on the list.  NR 205 is the chapter for General Provisions in WPDES
NR 103 is the chapter that contains Water Quality permits. The proposed technology update is to require
Standards for Wetlands and the changes proposed arelectronicsubmission of discharge monitoring reports. Other
technicalchanges to reflect s. 281.36, Wis. Stat., a statute thatchanges are clarification of unscheduled bypassing of
was adopted after the rule went into effect. wastewater or to be consistent with federal regulations.

NR 105 is the chapter that contains surface water quality NR 210 is the chapter for Sewage Treatment Works. The
criteria and secondary values for toxic substances. Theminor clarification changes are to reflect date changes or
changes requested for this chapter are typographical errors arlarification of terms. A modification is proposed to require
values that have been updated because of new analyticdhat emergency operating provisions (such as stand-by
methods. The changes to Table 9 in ch. NR 105 are done tgenerator or pump) be provided for all wastewater pumping
reflect changes to Federal drinking water standards and arstations.

NR 200 is the chapter for Application for Discharge
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NR 214 is the chapter for Land Treatment of Industrial Permittees are now required to submit monthly discharge
Liquid WasteBy—Product Solids and Sludges. One proposed operating reports as part of their WPDES permit
change is to clarify subsurface systems to be consistent withrequirements. A few WPDES permittees may incur some
ch. COMM 83. one-time costs to comply with the electronic form submittal

NR 299 is the chapter containing the Water Quality "équirements, but the requirements will also provide
Certification requirements. The proposed changes to thissignificant annual cost savings for the Department.
chapterare technical changes to reflect s. 281.36, a statute thaf, STATE FISCAL EFFECT

was adopted after the rule went into effect and to provide  cqst savings associated with the electronic submission of
clarity with respect to the original intent of the rule. forms are summarized as follows:

. NR 328bils t\r/‘\? f[:hapter fo_IEhShore Erosion ngntrr]oI StructurefA. Printing cost savings of $6,300 for no longer having to
In Navigabié Vvaterways. 1n€ recommended changes aré 1o - ,5ca55 100,000~ double-sided pages of monthly

provide clarification or typographical changes. discharge monitoring reports.

NR 341 is the chapter for Grading on the Bank of g | 1E cost savings of $22,900 (1040 hours x $22/hr =
Navigable Waterways. The proposed changes to this rule are $22,880) for no longer having to review the quality
to provide typographical changes. _ control of the documents before sending them to the

NR 812 is the chapter for Well Construction and Pump  third-party contractor  that converts paper copy
Installation. The mposed chang.e to .th|s rule is to correct the submittals to the Department’s electronic database.
codereference to NR 110 made in this proposed rule packageC_ Contractual savings of $45,000 for no longer needed to

Comparison with federal regulations contract with a third—party entity for paper—to—electronic

The proposed rule contains minor modification, fixes ~ Information conversion.
typographical errors and updates the current rules to beD. Postage savings of $6,000.

consistent vih federal regulations. Some of the revisions are g | TE cost savings of $22,900 (1040 hours x $22/hr =
to make our current regulations more consistent with federal  $22 880) for no longer having to scan WPDES facility
regulations under the federal Clean Water Act. plans and specifications to electronic copies for our

Comparison with rules in adjacent states database.

These rulesre being updated to be consistent with federal __ !N total, annual cost savings are estimated to be $103,100.
regulations so they should be consistent with adjacent states>tat€ expenditures for staff will not increase to cover the

i i program revisions, and there will be no reduction in state
Summary of factual data and analytical methodologies revenues associated with state cost decreases.

The proposed code revisions are minor in nature, so there For Plans and Specification submittals, most facilities hire
are no data collections or extensive research to substantiatgonsultants to do this work and they should have a computer
the revisions. Some of the minor modifications are to clarify or they could scan the documents and submit a CD of the plans
but not substantially revise, technical requirements that arewith their paper copy submittal. Minor costs may be passed
based on standard engineering design methodologies. on to the permittee for this additional service.

Analysis and supporting documents used to determine the .

effect on small businesses

LOCAL GOVERNMENT FISCAL EFFECT
All municipal WPDES permittees (979) are currently

The existing rule requirements are in place and thesesubmitting their Compliance Maintenance Annual Report
proposed changes are minimal to current practices therefor§CMAR) electronically as part of NR 208; therefore, this rule

there is no impact anticipated to small businesses.
economic impact report has been requested.

Small Business Impact

The proposed rule changes are not expected to have 5
significant effect on small business. There are no significant
changes to these rules that would affect small businesses. A

Pursuant to s. 227.114, Stats., it is not anticipated that the
proposed rule will have an economic impact on small
businesses.

Environmental Analysis

The Department has made a preliminary determination that
this action does not involve significant adverse environmental
effectsand does not need an environmental analysis under ch.
NR 150, Wis. Adm. Code.

Fiscal Estimate B

Assumptions used in arriving at fiscal estimate

This rule revision requires submittal of an electronic
version of all plans and specifications, and the electronic
submittal of discharge monitoring reports and web-based
wastewater permit applications by all Wisconsin Pollutant
Discharge Elimination System (WPDES) permittees.

Nochange has no fiscal effect at the local government level.
lll. PRIVATE SECTOR IMPACT

The proposed rule package would require all industrial

ermittees to submit monthly reports electronically to our
atabase.

. One-Time Costs

1. The Department estimates that 50 industrial
permittees do not have a computer and will be
required to incur one-time costs to buy a computer.
Estimated costs for the computer are $1,500 x 50
facilities = $75,000.
Once the industrial permittees go on-line and begin
electronic report submittals, the Department
estimates that they will achieve overall postal cost
savings of $1,200 in the first year.

2.

. Annualized Costs
1. Annualizednternet access costs for a new computer
user toprepare electronic submittals are based on the
estimated use per year: $360 year/facility x 50
facilities = $18,000.
2.  Form completion costs should be the same as

sending in a paper copy. It is estimated that it will
take the same amount of time for the operator to fill
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out an electronic submission as they spend on aAnalysis Prepared by Department of Public Instruction

paper copy. Statute interpreted
State fiscal effect Sections 115.01 (10 ) (a) 2. and 3. and 118.38 (2) (bm),
Decrease Costs. Stats.
Statutory authority

Local government fiscal effect

None Sections 118.38 (2) (bm) and 227.11 (2) (a), Stats.

Explanation of agency authority

Fund sources affected Section 118.38 (2) (bm), Stats., requires the department to

GPR, FED. promulgate rules establishing criteria for waiving the
requirement t@chedule at least the number of hours of direct
Agency Contact Person pupil instruction specified under s. 121.02 (1) (f) 2., Stats., if
Susan Sylvester school is closed by order of a local health officer, department
Phone: 608-266-1099 of health services, or school district administrator under
Fax:  608-267-2800 s. 115.01 (10) (a) 2. or 3., Stats.
Email: Susan.Sylvester@wisconsin.gov Section 227.112) (a), Stats., gives an agency rule—-making

authority tointerpret the provisions of any statute enforced or
. . administered by it, if the agency considers it necessary to
NOtl(_:e of Hear.lng effectuate the purpose of the statute.
Public Instruction Related statute or rule

EmR0936, CR 09-117 Section 121.02 (1) (f) 2., Stats.

NOTICE ISHEREBY GIVEN That pursuant to ss18.38  Plain language analysis
(2) (bm) and 227.11 (2) (a), Stats., the Department of Public 2009 Wisconsin Act 42 allows school boards to meet the
Instruction will hold a public hearing as follows to consider 180 school day requirement by including the following in the
emergency and proposed permanent rules creating section Rjefinition of “school day”: 1) a school district administrator

8.01 (4), relating to waiver of school hours. closing aschool due to a threat to the health or safety of pupils
. . or school personnel, unless the school board determines
Hearing Information otherwise (this does not include days closed due to inclement
The hearing will be held as follows: weatherjand 2) the department of health services (in addition
Date and Time Location toa Iocr_;ll health_ officer) closi_n_g a school. _
] Notwithstandinghese provisions, a school board must still
February 1, 2010 Madison provide the required number of instructional hours under
1:00 - 3:00 p.m. GEF 3 Building s.121.02 (1) (f) 2., Stats. Thus, the Act requires the
125 South Webster Street department to promulgate rules establishing criteria for
Room 041 waiving the required number of hours of direct pupil

instruction if aschool is closed for either reason stated above.

The hearing site is fully accessible to people with
ng ste 1 1y | people Wi As required in the Act, the proposed rules will establish

disabilities. If you require reasonable accommodation to > L .
access any meeting, please call Paul Sandrock DirectorCriteria for waiving the requirement to schedule at least the

Content and Learning, (608) 267-3726 or leave a messag(gumber of hours of direct pupil instruction specified under s.
with the Teletypewriter (TTY) at (608) 267-2427 at least 10 +21.02 (1) (f) 2., Stats,, to address either of the above
days prior to the hearing date. Reasonable accommodatio¢€naros.

includes materials prepared in an alternative format, asComparison with federal regulations

provided under the Americans with Disabilities Act. None.

Comparison with rules in adjacent states

lllinois, lowa, Michigan, and Minnesota do not have rules
relating to school hours or waiving of school hours.

Copies of Rule and Contact Person

The administrative rule and fiscal note are available on the
internet athttp://dpi.wi.gov/pb/rulespg.htmlA copy of the i )
proposed ruland the fiscal estimate also may be obtained by Summary of factual data and analytical methodologies

sending an email request lwi.slauson@dpi.wi.gowr by The information required in the rule is typical of
writing to: information requested from school districts that have
Lori Slauson, Administrative Rules and Federal Grants requesteavaivers from the school hour standard requirement
Coordinator under s. 121.02 (1) (f) 2., Stats.
Department of Public Instruction Analysisand supporting documents used to determinteef
125 South Webster Street on small business
P.O. Box 7841 N/A.
Madison, WI 53707 Anticipated costs incurred by private sector
N/A.

Submission of Written Comments

Written comments on the proposed rules received by Ms.Small Business Impact
Slauson at the above mail or email address no later than The proposed rules are not anticipated to have a fiscal
February 5, 2010, will be given the same consideration aseffect onsmall businesses as defined under s. 227.114 (1) (a),
testimony presented at the hearing. Stats.
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Fiscal Estimate Analysis Prepared by the Department of Tourism
Summary Statutes interpreted

The proposed rules establish criteria for waiving the Section 41.16 (3) (c), Stats.
requirement tschedule at least the number of hours of direct Statutory authority
pupil instruction specified under s. 121.02 (1) (f) 2., Stats., if  gections 41.16 (3) (c), 227.17, Stats.
a school is closed by a school district administrator, the . .
Department of Health Services, or the local health officer EXPlanation of agency authority
under s. 115.01 (10) (a) 2. or 3., Stats. Section 41.16 (3) (c), Stats., requires the Department to
State fiscal effect promulgate rules to administer the grants under this section,

including the preparation of an application form.
The costs associated with administering requests for thesgyaated statute or Rule

waivers will be absorbed by the department. .
y P There are no other statutes or rules other than those listed

Local government fiscal effect above.
School districts may, but are not required to, apply for a plain language analysis

ngﬁétgg t‘rljﬁernglriﬁgtigr'}lm?gée?jzrg%ursioojl ddI;?)ct;tth\J/g"a Under the proposed rule, tourist information centers may
fiscal effeét The fFi)spcaI effec'? on a district that receives an applyfor a grant to seek reimbursement to up to 50 percent of

d CL= e determinat eligible costs. The proposed rule identifies the eligible costs,
approved walver IS inaeterminate. application  procedures, contracts, and reporting
requirements.

Agency Contact Person ] _ )
Comparison with federal regulations

Deborah Mahaffey, Assistant State Superintendent

Division for Academic Excellence The Department is not aware of any existing or proposed
Phone: (608) 266-3361 federal legislation on this matter.
Email: deborah.mahaffey@dpi.wi.gov. Comparison with rules in adjacent states

The Department is not aware of any similar rules in
surrounding states.

Summary of factual data and analytical methodologies

The proposed rule was developed by a Department
CR09-111 workgroup comprised of the secretary, grant coordinator,
NOTICE IS HEREBY GIVEN That pursuant to ss. 41.16 customer services manager, and the budget and policy
and 227.11 (2), Stats., the Department of Tourism will hold aanalyst. The group researched other states for applicable laws
public hearing on the proposed rule order to create Chaptegnd rules relating to grants to regional tourist information
Tour 3 relating to grants to municipalities and organizations centersor reimbursement of operating costs. The workgroup
for regional tourist information centers created under 2009 also reviewed the rules for the Joint JEM grants.
Wisconsin Act 28. Analysisand supporting documents used to determinteef
on small business

This pioposed rule will not affect or impact adversely small

Date: February 1, 2010 businesses.
Time: 10:00 a.m. Section 227.137, Stats., requires an “agencyiépare an
Location: 201 West Washington Avenue economic impact report before submitting the proposed
' 15t Floor Human Resource Conf. Room rule—makingprder to_the _V\ﬂconsm Legislative Council. :I'he
WHEDA Building ' Department of Tourism is not included as an “agencyfiig

Madison, W1 53708 section.
Submission of Written Comments Small Business Impact .
o ] ) These proposed rules will have no effect on small

Interested persons are invited to present information at theysinesses as defined in s. 227.114 (1), Stats.
hearing. Persons appearing may make an oral presentation
but are also urged to submit facts, opinions and arguments irFiscal Estimate
writing as well. Facts, opinions and arguments may also be 2009 Wisconsin Act 28 created a grant to municipalities and
submitted in writing, without a personal appearance, by mail organizations for regional tourist information centers. Eligible
addressed to: Laura Muenich, Department of Tourism, P.O.applicants may submit an application to request that the
Box 8690, Madison, WI 53708-8690 or by email to department reimburse the applicant for up to 50% of eligible
Imuenich@travelwisconsin.conWrittencomments must be  costs incurred to operate a regional tourist information center.
received by 4:30 P.M. on February 10, 2010, to be included inThe rules will have no fiscal effect on the state.
the record of rule—-making proceedings.

Notice of Hearing
Tourism

Hearing Information

Agency Contact Person
Copies of Proposed Rule Laura Muenich, Budget and Policy Analyst

Copies of this proposed rule are available upon request to Department of Tourism — P.O. Box 8690
Laura Muenich, Budget & Policy Analyst, Department of ~ Madison, WI 53708-8690
Tourism, P.O. Box 8690, Madison, Wisconsin 53708-8690, Telephone: 608.261.8764
or by email to Imuenich@travelwisconsin.com E-Mail: Imuenich@travelwisconsin.com.
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Notice of Hearing Comparison with federal regulations
Veterans Affairs There is no current or pending federal regulation which
CR 09-09 would provide subsistence or health care aid for the eligible
R 09-091 veterans under this program.
NOTICE IS HEREBY GIVEN That pl.JrSUan.t to s. 45.40 Comparison with rules in adjacent states
(3m), Stats., and Chapter 227 of the Wisconsin Statutes, the 1o are no similar rules in adjacent states.
Wisconsin Department of Veterans Affairs will hold a public _ .
hearing teconsider the creation of section VA 2.01 (1) (u), (v), Summary of factual data and analytical methodologies
and (3) (d) to (g), Wis. Adm. Code, relating to the assistance Surveys ofmultiple private vendors of dental care services,
to needy veterans grant program. hearing care services, and vision care services were
undertaken to establish the definition of “vision care” and to

Hearing Information establish the frequency and monetary limitations of each

Date and Time: Location: service. The United States Department of Veterans Affairs
February 18, 2010  Wis. Dept. of Veterans Affairs was also contacted to determine what services were offered
Thursday ' Board Room. 8th Eloor through that agency and to review costing mechanisms used

At 9:30 a.m 30 West Mifflin Street in the provision of each of the elaborated health care services.
R Madison, Wisconsin Analysisand supporting documents used to determinkeef

. . L . ._on small business
The public hearing site is accessible to people with No analysis was performed regarding an economic impact
disabilities. If you have special needs or circumstances that y P 9 9 P

may make communication or accessibility difficult at the Statement.
hearing, please contact James A. Stewart at (608) 266—373%mall Business Impact

or jimmy.stewart@dva.state.wi.us These rules do not appear to have any effect upon small

Submission of Written Comments ggig?sses, nor any significant fiscal impact upon the private

Written comments may be submitted to James A. Stewart, . ,
30 West Mifflin Street, P.O. Box 7843, Madison, Wi Fiscal Estimate
53707-7843. Phone: (608) 266-3733 E-Mail:_jimmy. Assumptions used in arriving at fiscal estimate

stewart@dva.state.wi.us The proposed administrative rule establishes the following
Comments should be submitted no later than March 5,provisions governing the grant program:
2010. 1. Limit “dental care” not to exceed $1,400 every 5
years.

Analysis Prepared by the Wisconsin Department of

Veterans Affairs 2. Limit “hearing care” not to exceed $1,300 per ear

every 4 years.

Statute interpreted 3. Establish “vision care” not to exceed $400 per year.
Section 45.40, Stats. Provisions of 2007 Wisconsin Act 20 eliminated caps for
Statutory authority dental care, hearing care and vision care and increased the

. lifetime cap to $7,500. Prior to those changes, the annual cap
Sectloh 45.40 (3m), Stats. _ for dental care was $2,500, $1,500 per hear for hearing care
Explanation of agency authority and $500 for vision care. The lifetime cap was $5,000. The
The department is charged with administering a grantauthorized funding for the 2007-09 biennium was
program to assist needy veterans with health care. It provide$1,492,000. Of that amount, expenditures in FY08 were
eligible applicants with dental, hearing and vision care $1,277,700, which left a balance of $214,300 to cover FY09
through private health care providers. gg%??ntscjsA()sga feSU“d the Drggf&”; ng)cl?]sed in Octobefr,
FY08-09 expenditures $1, ,500); the provisions o
Related s_tatute or rule Act 20 had increased the expenditures more than projected.
There is no related statute or rule. The authorized funding for 2009-11 biennium is
Plain language analysis $1,991_,500. However, based on the proposed rule changes
The creation of VA 2.01 (1) (u) and VA 2.01 (1) (v) wil the estimated demand is $1,493,500 ($711,200+$782,300)

establish a definition for the vision care assistance availableWhICh would decrease expenditures by $210,550in FY10

under this program. The creation of VA 2.01 (3) (d), VA 2.01 and $287,500 in FY11. Thus the projected biennial savings
(3) (e), VA 2.01 (3) (7, and VA 2.01 (3) (g) will estaplish 25 2 result °$f qo Proposed rule changes wolld be
program limitations for the aid offered through the program. approximately ' ' e

The program is intended to provide health care assistance to P€ase contact James A. Stewart, 30 West Mifflin Street,
those veterans who are not eligible for the federal assistanc%’-o- Box 7843, Madison, Wl 53707-7843 or Phone: (608)
offered toveterans. The current program rules do not provide 266-3733 or - E-Mail:_jimmy.stewart@dva.state.wios
program limitations or direction for health care professionals "€duest a copy of the fiscal estimate.

in providing necessary services to eligible veterans. TheState fiscal effect

creation of a definition for “vision care” and the creation of  Decrease costs.

specific program limitations will allow veterans to receive a g nd sources affected

reasonable modicum of the benefits available to those SEG

veterans eligible for federal assistance. All care offered : o

through the program will have monetary and frequency Affected Ch. 20 appropriations

limitations imposed upon the available services. Section 20.485 (2) (vm), Stats.
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Text of Proposed Rules (12), Wis_.. .Adm. Code, relating to the duties and
SECTION 1. VA 2.01 (1) (u) is created to read: respgnsmllmes OT the secretary.

VA 2.01 (1) (u) “Vision care” means provision of one Hearing Information
visiop_examination_by a licensed health care provider and Date and Time: Location:
provision of corrective eyeware. February 19, 2010  Wis. Dept. of Veterans Affairs
SECTION 2. VA 2.01 (1) (v) is created to read: Friday Board Room, 8th Floor

VA 2.01 (1) (v) “Change in refractive error” means an At 9:45a.m. 30 West Mifflin Street
increase of sphere, cylinder and/or power of at least the Madison, Wisconsin

following: Sphere Power of + or — .25 diopter; Cylinder =~ The public hearing site is accessible to people with
Power of + or - .5 diopter; Axis Change of + or — .25 t0.75 disabilities. If you have special needs or circumstances that
diopters at 5 degrees, + or — 1 to 2 diopters at 3 degrees or may make communication or accessibility difficult at the
or — 2.25 or more diopters at 2 degrees. hearing, please contact James A. Stewart at (608) 266—-3733

SECTION 3. VA 2.01 (3) (d) is created to read: or jimmy.stewart@dva.state.wi.us

VA 2.01 (3) (d) A dental health care professional must Submission of Written Comments
indicate inwriting that the dental procedures performed were  Written comments may be submitted to James A. Stewart,
directly necessary to dental care. Such procedures shall na30 West Mifflin Street, P.O. Box 7843, Madison, WI
exceed $500.00 in any consecutive 12 month period excepb3707-7843. Phone: (608) 266-3733 E-Mail:_jimmy.
where a full or partial upper and / or a lower denture is stewart@dva.state.wi.us
required. The grant for such denture or dentures shall not Comments should be submitted no later than March 5,
exceedb900 for one or $1,400 for both in any consecutive 60 2010.

month period. Analysis Prepared by the Wisconsin Department of
SECTION 4. VA 2.01 (3) (e) is created to read: Veterans Affairs
VA 2.01 (3) (e) Hearing care shall not exceed $200.00 in Statute interpreted
any consecutive 12 month period except where a left and / or  Section 45.50 (1) (a), Stats.
a right hearing aid is rquired. The grant.for each hearing,aidStatutory authority
Zhall not exceed $1,3OQ in any consecutive 48 m.o.nth period. Sections 45.50 (1) (a), 45.03 (2) and (4), Stats.
participant may obtain a grant to fund an additional or a . .
more costly hearing aid or set of hearing aids and a related=XPlanation of agency authority _ . _
examination, if a licensed audiological health care The departmentis charged with operating skilled nursing
professional identifies, in writing, compelling medical facilities and employing supervisory personnel for these

circumstances which have required this added assistance. facilities. Skilled nUrSing facilities require administrators
. who have met state and federal standards and are licensed to
SECTION 5. VA 2.01 (3) (f) is created to read:

= operate a skilled nursing facility. The department has created
VA 2.01 (3) (f) A grant for vision care shall not exceed the division of homes and an administrator to supervise the
$400.00 in any consecutive 12 month period; however, agperation of these facilities. The board has determined as a
participant may obtain a grant for replacement glasses beforgnatter of policy that all commandants and the division
12 consecutive months have elapsed if the eyewear isadministrator should be licensed to operate skilled nursing
prescribedbecause of a documented change in refractive errorfacilities. The board has also determined that the Secretary
SECTION 6. VA 2.01 (3) (g) is created to read: shouldnot be required to directly supervise the commandants
VA 2.01 (3) (g) A participant may obtain a grant for an since the division of homes and the attendant administrator

additional visit to a licensed vision care provider and for a position was created for that purpose.

more costly set of corrective eyewear or for an additional setRelated statute or rule

of corrective eyewear where an optometrist or an Section50.04 (2) (a), Wis. Stats., and s. DHS 132.41, Wis.

ophthalmologist identifies in writing a compelling medical Adm.Code. These laws require every skilled nursing facility

circumstance which has required this added assistance. ~ Within the state to operate under the supervision of an
administrator licensed under Ch. 456, Wis. Stats.

Plain language analysis

Agency Contact Person

James A. Stewart, Chief Legal Counsel The amendment of VA 1.11 (1) (a) will limit employment,
30 West Mifflin Street, P.O. Box 7843 after January 1, 2011, in the positions of commandant or
Madison, Wi 53707-7843 administrator, division of homes to individuals who are
Phone: (608) 266-3733 licensed as skilled nursing home administrators by the State
Email: jimmy.stewart@dva.state.wi.us of Wisconsin or who obtain such licensure within 90 days of
initiating employment in the position. The department
Notice of Hearing believeghat this requirement will provide better management
. and more accountability for the skilled nursing facilities. The
Veterans Affairs repeal of VA 1.11 (8) will realign the direction of the
CR 09-092 commandants from direct supervision by the Secretary to

NOTICE IS HEREBY GIVEN That pursuant to ss. 45.50 direct supervision by the Administrator, Division of Homes.
(1) (a), 45.03 (2) and 45.03 (4), Stats., and Chapter 227 of th&comparison with federal regulations
Wisconsin Statutes, the Wisconsin Department of Veterans There is no current or pending federal regulation which
Affairs will hold a public hearing to consider the repeal of would provide subsistence or health care aid for the eligible
section VA 1.11 (8) and the amendment of section VA 1.11 veterans under this program.
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Comparison with rules in adjacent states applicable health, safety, sanitation, building, zoning, and

38 CFR 51.210 (2) (i) requires any skilled nursing facility ©Perations codes, including the following:
receiving per diem payments from the United States A. Minnesota Department of Health licensure and

Department of Veterans Affairs to be supervised by an operations requirements in chapters 4655 and 4660
administrator who is licensed by that state. 42 CFR 431.703 and Minnesota Statutes, sections 144.50 to 144.56
requires any skilled nursing facility receiving medical and 144A.02 to 144A.10.

assistance (Medicaid) payments from the United States ; ;

Department of Health and Human Services to be supervised Minn. R. 4655.1200 (Boarding Care Homes)
by an administrator who is licensed by that state. Both skilled . .
nursing facilities currently have administrators licensed as &€ home shall be responsible for its management, control,
nursing home administrators within the management and operation.

structure. The proposed rules will ensure that the senior Subp. 2. The licensee shall develop written bylaws and/or
official at all skilled nursing facilities operated by the policies which shall be available to all members of the
department, asell as the Administrator, Division of Homes, ~governing body and shall assume full legal responsibility for

Subpart 1. The licensee in each nursing home or boarding

are licensed in accordance with these requirements. matters under its control, for the quality of care rendered and
. for compliance with applicable laws and rules of legally
lllinois: authorized agencies. The responsibilities of the licensee shall
77 1. Admin. Code § 340.1370(a) (lllinois Veterans’ include:
Home Code) A. Full disclosure of each person having an interest of ten
(a) There shall be a full-time administrator licensed under percent or more of the ownership of the home to the
the Nursing Home Administrators Licensing and commissioner of health with any changes promptly
Disciplinary Act for each licensed facility. The licensee will reported in writing. In case of corporate ownership,
report any change of administrator to the Department, within the name and address of each officer and director shall
five days. be made known. If the home is organized as a

partnershipthe name and address of each partner shall

lowa: be furnished. In the case of a home operated by a
lowa Code 8§ 35D.13(2) (Veterans Home) lessee, the persons or business entities having an
2. The commandant shall be a resident of the state of lowa interest in the lesee oganization shall be reported and

who served in the armed forces of the United States and was an executed copy of the lease agreement furnished. If

honorably discharged, and is a licensed nursing home the home is operated by the holder of a franchise,
administrator. disclosure as specified above shall be made as to the
o franchise holder who shall also furnish an executed

Michigan: copy of the franchise agreement.

MCL § 36.10 (Michigan’s Veterans’ Facility) B. Appointment of a licensed nursing home

Sec. 10. The board of managers shall appoint a administrator or a person in charge who shall be
commandantfor the home, who shall be an exficér, soldier, responsible for the operation of the home in
sailor, or marine, whose salary shall be such amount as shall accordance with law and established policies.

be appropriated by the legislature, and who shall nominate, C. The authority to serve as administrator or person in

for the action of the board of managers, all necessary charge shall be delegated in writing.

subordinate officers, who shall also be ex-officers, soldiers,  D. The administrator of a hospital with a convalescent

sailors, or marines, who may be dismissed by the and nursing care unit may serve both units. See the

commandant for inefficiency or misconduct. In case of every NursingHome Administrator Licensing Law, Laws of

removal, a detailed statement of the case shall be reported to Minnesota 1969, chapter 770.

the board of managers by the commandant. No member or ¢
former member of the board of managers shall be eligible to
election or appointment as commandant of the facility until

the expiration of at least 1 year from the date of the end of his
term as member of the board of managers or the date of his
resignation as such member.

. Notification of the termination of service of the
administrator or the person in charge as well as the
appointment of a replacement shall be given within
five days in writing to the commissioner of health by
the governing body of the home. If a licensed nursing
home administrator or person in charge of the

Mich. Admin. Code R 325.20111(2) (Licensing of Nursing boarding care home is not available to assume the
Homes) position immediately, such notification to the

(2) The governing body shall appoint a licensed nursing commissioner of health shall include the name of the
home admistrator and shall delegate to the administrator the person temporarily in charge of the home. The
responsibility for operating the home in accordance with governingbody of a nursing home shall not employ an
policies established by the governing body. An administrator individual as the permanent administrator until it is
and all other persons in supervisory positions shall be not less determined that the administrator qualifies for
than 18 years of age. licensure as a nursing home administrator in

) Minnesota. See the Nursing Home Administrator
Minnesota: Licensing LawLaws of Minnesota 1969, chapter 770.

Minn. R. 9050.0030(A) (Veterans Homes) F. Provision of a competent staff and maintenance of

The commissioner of veterans affairs shall ensure professional standards in the care of patients and
compliance by the facility and staff with applicable statutes, residents.

with applicable rules of the Minnesota Department of Health ~ G. Employment of qualified personnel. There shall be
and the Minnesota Department of Human Services, and with sufficient personnel to provide the basic services such
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as food service, housekeeping, laundry, and plantFiscal Estimate
maintenanceEmployees or volunteers under 18 years Assumptions used in arriving at fiscal estimate

of age shall be under direct supervision. . . Lo
H. Provision of facilities, equipment, and supplies for __1N€ Proposed amendment will require that any individual
care consistent with the needs of the patients ande_m_pl_oyed as a commandant or as the administrator for the
residents division of the Wisconsin Veterans Homes (WVH), shall be
L . ) . licensedunder chapter 456 of thei¥¢onsinStatues or secure
. Provision of evidence of adequate financing, proper g, jicensure within 90 days of initiating employment. The
administration of funds, and the maintenance of , ,,oseq repeal will realign the direction of commandants

required statistics. from direct supervision by the secretary to direct supervision
Only alicensee is responsible for the management, controlpy the WVH's division administrator.

and operation of a nursing home. The proposed changes will have no fiscal effect on the
Summary of factual data and analytical methodologies department.

The department commissioned a report on the operation of Please contact James A. Stewart, 30 West Mifflin Street,
its skilled nursing facilities by an independent consulting P.O. Box 7843, Madison, WI 53707-7843 or Phone: (608)
group, Pathways Health Services, Inc. The report reviewed266-3733 or E—Mail:_jimmy.stewart@dva.state.witos
the supervision of both facilities, as well as the supervisionrequest a copy of the fiscal estimate.
provided bythe Administrator, Division of Homes. The report  giate fiscal effect
identified issues ensuring compliance with health care
requirements, interaction with health care inspectors and NONe:
advocacy for appropriate budget and staffing based on thergyt of Proposed Rules
current organizational structure. The report made ,
recommendations that all commandants and the SECTION 1. VA 1.11 (1) is amended to read:
Administrator,Division of Homes be licensed. The Board has VA 1.11 (1) Employ -acommandantgor the Wisconsin
alsoreceived testimony from a member of its Long Term Care veterans homeslesignate an employee of the department as
Committee who is a licensed nursing home administrator indeputy secretary, and appoint such persons as may be
Wisconsin. The testimony identified similar concerns and necessary to carry out the functions of the department. Any
concurred with the solutions offered in the Pathways report.individualemployed as a commandant or as the administrator
The Board has adopted the recommendation related tdor the division of homes, after January 1, 2011, shall be
commandants and the Administrator, Division of Homes licensed under Chapter 456 of the Wisconsin Statutes or
being licensed as nursing home administrators. secure suchdensure within 90 days of initiating employment

Analysisand supporting documents used to determinteef as a commandant or administrator of the division of homes.
on small business SECTION 2. VA 1.11 (8) is repealed.

No analysis was performed regarding an economic impac
statement.

tAgency Contact Person
James A. Stewart, Chief Legal Counsel
Small Business Impact 30 West Mifflin Street, P.O. Box 7843
These rules do not appear to have any effect upon small Madison, Wi 53707-7843
businesses, nor any significant fiscal impact upon the private Phone: (608) 266-3733
sector. EMail: jimmy.stewart@dva.state.wi.us
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Submittal of Proposed Rules to the Legislature

Please check the Bulletin of Proceedings — Administrative Rules for further information on a particular rule.

Accounting Examining Board Health Services
CR 09-100 Health, Chs. DHS 110—
A rule—-making order to revise Chapters Accy 7 and 8, CR 09-089

relating to granting certificates to applicants pursuant to an

international mutual recognition agreement. A rule-making order to revise Chapter DHS 124, relating

to forfeitures, anatomical gifts, and automated external

Architects, Landscape Architects, Professional defibrillator (AED) training for hospitals.

Engineers, Designers and Land Surveyors

Examining Board Natural Resources
_ CR 09_07_9 _ Fish, Game, etc., Chs. NR 1—
A rule-making order to revise section A-E 3.05 (2), CR 09-083
relating to entrance requirements to take the architect ) o )
examination. A rule—-making order revising Chapter NR 25, relating to
commercial fishing in outlying waters and affecting small
Corrections business.
CR 09-075
A rule-making order to revise Chapter DOC 309, relating ;
to inmate release accounts. Transportation
CR 09-041
Health Services A rule—making order to revise Chapter Trans 206, relating
Health, Chs. DHS 110— to the local roads improvement program.

CR 09-085

A rule—making order to revise Chapter DHS 163, relating
to requirements for conducting lead-safe renovation
activities in pre-=1978 housing and child—occupied facilities,
and affecting small businesses.
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Rule Orders Filed with the Legislative Reference Bureau

The following administrative rule orders have been filed with the Legislative Reference Bureau and are in the process of being
published. The date assigned to each rule is the projected effective date. Itis possible that the publication datkesfdhelskbe
changed. Contact the Legislative Reference Bureau at bruce.hoesly@Ilegis.wisconsin.gov or (608) 266-7590 for updated
information on the effective dates for the listed rule orders.

Natural Resources
Fish, Game, etc., Chs. NR 1—
CR 08-023
Rule revises Chapter NR 46, relating to definitions,

deadlines, and requirements related to Managed Forest Law.
Effective3-1-10.
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Public Notices

Department of Health Services

Medicaid Reimbursement for Wisconsin’s 1915(i) Community Recovery Services
Psychosocial Rehabilitation State Plan Amendment

The State of Wisconsin intends to implement a HCBS 1915(i) state plan amendment that provides psychosocial
rehabilitation services to support individuals with mental iliness. There are three components of the service as described
below.

e Community Living Supportive Services — services needed to allow consumers to live with maximum
independence in community integrated housing.

e Supported Employment — assists consumers with acquiring and maintaining gainful employment.
¢ Peer/Advocate Supports — Peer Specialists function as role models demonstrating techniques in recovery
and ongoing coping skills.

The Department is proposing to implement new rates for HCBS 1915(i) state plan amendment on January 15, 2010.
The interim rates use a wage data methodology based on average wages provided by the Bureau of Labor Statistics
Final payments to counties will be based on certified public expenditures. County agencies will provide the non—federal
share for these services. State statute 49.45 (30g) limits this program to county agencies that have elected to participate
County agencies may contract with other providers for these services. Those providers will be reimbursed at a rate
specific to the county but derived from a uniform methodology.

Copies of the Proposed Change

A copy of the proposed change may be obtained free of charge at your local county agency or by calling or writing
as follows:

Regular Mail

Division of Mental Health and Substance Abuse Services

PO Box 7851

Madison, WI 53707-7851

Phone

Joyce Allen

Bureau Director, Bureau of Prevention Treatment and Recovery
Division of Mental Health and Substance Abuse Services

(608) 266-1351

FAX

(608) 266-1533
Attention: Joyce Allen

E-Mail
Joyce.Allen@wisconsin.gov

A copy of the proposed change is available for review at the main office of any county department of social services
or human services.

Written Comments

Written comments are welcome. Written comments on the proposed change may be sent by FAX, e-mail, or regular
mail to the Division of Mental Health and Substance Abuse Services. The FAX number is (608) 266kh& E38nail
address igoyce.Allen@wisconsin.go\Regular mail can be sent to the above address. All written comments will be
reviewed and considered.

All written comments received will be available for public review between the hours of 7:45 a.m. and 4:30 p.m. daily
in Room 850 of the State Office Building, 1 West Wilson Street, Madison, Wisconsin. Revisions may be made based
on comments received.
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Notice of Nonacquiescence

StATE OF WISCONSIN
Tax ArPPEALS COMMISSION

ERIN, LLC,

Petitioner, :
V. : Docket No. 08-T-122

WISCONSIN DEPARTMENT OF REVENUE,
Respondent.

Pursuant to section 73.01 (4) (e) 2. of the Wisconsin Statutes, the Respondent hereby gives notice that
although it is not appealing the decision or order of the Tax Appeals Commission rendered in the
above-captioned matter under date of December 4, 2009, it has adopted a position of nonacquiescence i
regard to that decision or order. The effect of this action is that, although the decision or order is binding
on the parties for the instant case, the Commission’s conclusions of law, the rationale and construction of
statutes irthe instant case are not binding upon or required to be followed by the Respondent in other cases.

Dated at Madison, Wisconsin this 4th day of January, 2010.

WISCONSIN DEPARTMENT OF REVENUE

By

Roger M. Ervin
Secretary of Revenue
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