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Chapter SPS 347
PETROLEUM ENVIRONMENTAL CLEANUP FUND

Subchapter | — Purpose, Authority and Application SPS 347.36 Third—party claims.
SPS 347.01 Purpose. SPS 347.37 Recovery of awards.
PS 347.015 Definitions.
gpg 347_825 cg\;g;t;%r: Subchapter IV — Credentials, Laboratories, Drilling Firms and Audits
SPS 347.025 Awards SPS 347.40 Reimbursement and credentials.
SPS 347.03 Emegehcy awards. SPS 347.41 Laboratories and drilling firms.

o SPS 347.42 Field and financial audits.
Subchapter 11 — Program Eligibility

SPS 347.10 Initial claim eligibility. Subchapter V — Legal Issues )
SPS 3471  Tank registration. SPS 347.50 N_otlfylng the de_partment of real estate transactions.
SPS 34715 Nonregistered tanks and out—of-service tanks. SPS 347.52 Dispute resolution procedures.

SPS 347.12 Claim process. SPS 347.53 Appeals and hearings.

SPS 347.13 Exclusive remedy and liability SPS 347.54  Arbitration.

SPS 347.14 Right to recover actions.

SPS 347.15 Assignment of awards. Subchapter VI — Competitive Public Bidding

SPS 347.60 Selectionof an investigation consulting firm and notificationtie

Subchapter 111 — Reimbur sement Procedures department.

SPS 347.30 Eligible cost items for remediation. SPS347.61 Management during a site investigation.

SPS 347.305 Costs associated with loans. SPS 347.62 Periodic progress reporting during a site investigation.

SPS 347.31 Incentives for cost-&ctive remediation. SPS 347.623 Assignment to public bidding.

SPS 347.325 Usual and customary costs. SPS 347.625 Claim submittal required.

SPS 347.33 Comparativeproposals and bid processes for remediation activitieSPS 347.63 Exemptions from competitive public bidding.
andservices. SPS 347.64 Bidding completion of an investigation.

SPS 347.335 Site investigation and remedial action plan development cap. SPS 347.65 Department to determine scope of work to be bid.

SPS 347.337 Site investigation and remedial action. SPS 347.66 Bidder qualifications.

SPS 347.338 Review of existing sites. SPS 347.67 Disqualification from bidding.

SPS 347.339 Cost efective remediations. SPS 347.68 Competitive public bidding process.

SPS 347.34 Reduction of deductible, based on financial hardship. SPS 347.69 Responsible partg’contract with a bidder

SPS 347.355 Award payments for claims received bye department on or after SPS 347.70 Monitoring the progress of the scope of work in the bid.
April 21, 1998. SPS 347.71 Special requirements for existing sites.

Note: Chapter ILHR 47 was created as an eyency rule dective January 1, (b) The requirement to purchase or contractcd@mmmodity

1993. Chapter ILHR47 was renumbered Chapter Comm 47 under s. 13.93 (2m) ; e ida-

1., Stats., and corrections made unddi3s93 (2m) (b) 7., Stats., RegistBecember @érVIceghrOUQh.the ujse of competitive bids; . L
1998,No. 516. Chapter Comm 47 was renumbered chapter SPS 347 uilées.  (c) The consideration of the costs and benefits of remediation
(4) (b) 1., Stats., Register December 20b. 672. alternatives:

Subchapter | — Purpose, Authority and Application (d) The use of environme_ntal factors to determine the eligible
rangeof responses on a site;
SPS 347.01 Purpose. (1) PECH Funp. The purposef (e) The use of site bundling and competitive bidding to reduce

this chapter is to provide information on the Petroleum Enviosts;
ronmentalCleanup Fund program, also referred to as the Petro (f) The registration for participation in the PEECprogram,
leum Storage Environmental Remedial Acti¢iund and the only those consultants and consulting firms which meet specific
PetroleumStorage Remediation Fund; outline the processes afghlifying criteria and standards of conduct; and
proceduredor filing a claim for an eligible remediation and spec (@) The publication of cosguidelines for cost—édctive
ify the process of determining award amounts. remediations.

(2) STATUTORY AUTHORITY. This chapter is adopted pursuant

to ss. 101.143 and 101.144, Stats., as created by 188AW399  pEcEafund shall ensure that awards are made for only the most

andsubsequent acts through 199%WAct 27. _ cost-effectiveremediationalternative. The department may
(3) INTENTOF PECRA. (a) The PECA fund does not relieve allow a higher cost alternative provided:

a responsible party from liabilityTheindividual or oganization

(5) MOST COST-EFFECTIVEREMEDIATION ALTERNATIVE. The

(a) The responsiblparty assures personal payment of the dif

responsible for a contaminated property shall carry out the-remg. o ain cost between the lowest cost remediation and the higher
diation of that property PECR's role is to provide monetary ostalternative desired: or

awardsto responsible parties who have completed and paid for . S
PECFA-approvedemediation activitieand services. The avail __(°) The department determinéisat the objectives of the
ability or unavailability of PECK funding shall not be the deter PECFAprogram would be furthered by the use of a specific reme

mining factor as to whether a remediation shall be completed dia! technology
. . . History: Cr. RegisterFebruary1994,No. 458, efft 3-1-94; am. (2), (3) (a), (4)

(b) The responsible party shi the primary point for the con (c) and (5), renum. (4) (d) and (&) to be (4) (f) and (g)4r(d) and (€), Register
trol of costs within the PE@Fprogram. The focus of the programbecember1998, No. 516, &f1-1-99.
will be to maintain the responsible party as the central control
point throughout the claim process. SPS 347.015 Definitions. In this chapter:

(4) ConTROLOFcosTs. The framework for theontrol of costs (1) “Active treatment” means a remedial activity thahat
within the PECRA program shall be based upon the responsibfeturalattenuation or monitoring but @®nducted in situ. Active
party minimizing costs in all phases of the remediation. The ptreatmentincludes use of biological or chemical agents to-aug
mary structural factors for the control of costs include the followmentremediation of contamination.

Ing: (2) “Agent” means a person orgamization designated by an
(a) Theselection of a consulting firm through a comparison awner,operator or person owning a home oil tank systeacto
atleast 3 proposals. Once selectedfithemay only provide pro  on behalfof the owner or operator or person owning the home oil

fessionalconsulting services on the remediation; tank system in conducting the remedial activities.
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(3) “Annual aggregate” means the total amount of awards that (16) “Financialhardship claimant” means a claimant thas
anowner or operator may obtain during a program year under thimployedno more than 4ndividuals, who are not immediate
chapter. family members, at any time during the year prior to claim submit

(4) “Award” means the reimbursement provided to an ownétl and is able to document this through payroll or tax records.
or operator or person owning a home heating oil tank system for(17) “Fund” means the petroleum environmental cleanup
eligible costs incurred becauseagbetroleum product dischge  fund administered by the department.
from a petroleum product storage system or home oil tank system(18) “Grossly negligent” meanthe conscious or reckless-dis

(5) “Bodily injury” hasthe meaning under s. 101.143 (1) (ad)egardfor the negative consequences of sragtions or inaction.
Stats. however this term shall not includiaose liabilities which, (19) “Heating oil” has the same meaning as f®@th in ch.
consistentvith standard insurance industry practices, such as sggg310.
cified in s. Ins 6.35, are excluded from coverage in liability F\SUr Note: The definition in chapter SPS 310 for heating oil reads as follows: ““Heat
ancepolicies for bodily injury ing fuel’ or ‘heating oil' means petroleum that is No. 1, No. 2, No. 4—light, No.

u : ” . L .. 4—heavyNo. 5—light, No. 5—heavyyand No. 6 technical grade grades of fuel oil;
(6) Claimant” means an)_/ party who is e“g_'ble to submit Btherresidual fuel oils, including Navy Special Fuel Oil and Bunker C; and other
claim for an award under this chapteUnder this chaptethe fuelswhen used as substitutes for one of thiesijding used oil or used cooking oils

claimantmay also be the responsible party whenused in an oil burner to provide space heat or processing heat for consumptive
useon the property

(7) “Closedremedial action” means that the department or the (20) *H . : R .
; ; : ; . ome heating oil tank systems” has the meaning set
DNR has determined, based on information availabtée time, forth in s. 101.143 (1) (cm), Stats.

.that no further actioris necessar_y A closed remedial a.Ctlon Note: Section 101.143 (1) (cm), Stats., defiadsome heating oil tank system as
includesthe approval of remediation by natural attenuation as,Rundeground home heating oil tank used for consumptive use on the premises
final site remedy A determination that no further action istogethemith any on-site integral piping or dispensing system.
requiredmight include one or more deeduse restrictions placed  (21) “Immediate family members” means parents, steppar
on a property or other requirements, which are conditions fognts,grandparents, children, stepchildren, grandchildren, broth
approval. ers(and theirspouses), sisters (and their spouses), aunts, uncles,
(8) “Consultant’ means a person who performs or providesons—in—lawor daughters—in—law of the claimant or the claim
professionalinvestigation, interpretationgdesign or technical ant'sspouse.
projectmanagement services including, but lioiited to, con (22) “Independent’'meansentirely and completely free from
ducting site investigations, preparing remedial action plans aagy common control, guidance, ability to influence, significant
alternativesand interpretation of data for passive or active biofimancialinterest or mutudbenefit. Significant financial interest

remediationsystems. An owner or operator may preparelb& meansownership of more than 5% of a firm or business entity by
umentsand complete other requiremenfshe bid process with  the consulting firm, consultant or the consultarfamily.

outbeing designated as a consultant. (23) "Interim action” means a response action taken te con

Note: Seech. SPS 305 for departmental credential requirements for consultarigin  stabilize or recover a dischygr of ahazardous substance, in
andfor references teorresponding statutory requirements and requirements by t i i ; ot
departmenthat address performance of professional-level engineering, hyelrogiggder to minimize any threats tpublic health or safetywhile

logical, or soil science services. otherresponse actions are being taken or planned for the site or
(9) “Consultingfirm” means a corporation, partnership, soldacility.

proprietoror independent contractor who performs or provides (24) “Investigationawards” meanawards that are made for

professionakngineering or hydrogeology services including investigativeactivities when no dischge is found, if the owner

not limited to conducting site investigations, preparing remedialperatoror person owning a home heating oil tank system has

actionplans and alternatives, designing and supervisinosted  written direction from the DNR or the department to conduct an

lation of remedial systems and plans for passive bio—remediatimvestigationunder s. 101.143 (4) (es), Stats.

with long—term monitoring. (25) “Loan secured” means the point at which a financial

Note: See ch. SPS 305 for departmental credential requirements for consul%anizaﬁomnd customer have completed all documents associ

firms; and for references wrresponding statutory requirements and requirements, . .

by the department thatddress performance of professional-level engineering@tedWwith a commitment of funds and an agreement to repay the

hydrogeologicalpr soil science services. unding. The term applies to original loans and to the creation of
(10) “Costs incurred” means costs integral to the remediati@siditionalfunding.

ofa site which have been paid by a .responS|bIe.p§IQsts_ are (26) “Natural attenuation” means the reduction in the -con

consideredncurred when funds are disbursed to the creditr  centrationand mass of a substance and its breakdown praducts

invoiceshave been paid and verification is available. groundwateor soils, or both, due to naturally occurring physical,
(11) “Department’means the Wconsin department of safety chemicalor biological processes.

andprofessional services. (27) “Occurrence’has the meaning set forth in s. 101.143 (1)
(12) “Discharge”means spilling, leaking, pumping, pouring(cs), Stats.

emitting, or emptying, but does not include dumping. Note: Section 101.1481) (cs), Stats., defines occurrence as a contiguous con
taminatedarea resulting from one or more petroleum product digelsar

(13) “DNR” means the W§consin department of natural ~note: In Mews vs. Visconsin Department of Commer@904 Wi APP 24, 676
resources. NW 2d 160Wis APP (2004), the Court concluded that this definition is “published
« i . ; dunambiguous.” In arriving at this conclusion, the Court agreed with the depart
(14) Emergencyacnon means an immediate response t'ﬁfentthat without an intervening, unimpacted area of no detects, all contamination
protectpublic health or safety ata site is contiguous and is therefore a single occurrence.
Note: An emegency action would normally be expected to be directly related to (28) "Operator” has the meaning set forth in s. 101.143 (1) (d)
asudden event or discovergimpleremoval of contaminated soils, recovery of free, !
product,or relief from financial hardship are not considered gerwcy actions. Stats.

« e P Note: Section 101.143 (1) (d), Stats., defines operator as:
(15) “Entity” means any of the following: (d) 1. A person whoperatesa petroleum product storage system, regardless of

(&) A person owning a home oil tank system. whetherthe system remains in operation and regardless of whether the person oper

. X . . . ates or permits the use of the system at the time the environmental pollution occurs;
(b) A business required to maintain a wotkezompensation o, P y P

insurancepolicy under ch. DWD 80. 2. A subsidiary or parent corporation of the person specified under subd. 1.
(c) An owneror operator who is completely independent of (29) “Outstandingunreimbursed loan amount” means funds

any other business or corporation with coverage under the RECthat have been disbursed by the financgjanization for actual

program. costsincurred by the borrowks service providers and argrned
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interestchages, less any amounts reimbursed by the P& Note: Section 101.143 (1) (gs) defines service provider as a consultant, testing
gram laboratory,monitoring well installersoil boring contractoother contractoiender

. i or any other person who providepirduct or service for which a claim for reim
(30) “Owner” is an entity under the PEEPprogram or arust  bursemenhas been or will be filed under this section (ch. SPS 347), or a subeontrac

andin addition has the meaning set forth in s. 101.143 (1) (&,°f SUCh“a person. — - . o

Stats. (45) “Site investigation” meanthe investigation of a petro

Note: Section 101.143 (1) (e), Stats., defines owner as any of the following: |eum product dischaye to provide the information necessary to
(e)1. A person who owns, or has possession or control of, a petroleum prodiefine the nature, degree and extent of a contamination and to
storagesystem or who receives direct or indirect cons@eraﬂon frpm the operationgfiow a remedial action alternative to be selected.
a system regardless of whether the system remains in opeaatibregardless of « L . .
whetherthe person owns or receivesnsideration at the time the disajeoccurs; (46) Subsidiaryor parent corporation” has the meaning set
2. A subsidiary or parent corporation of the person specified under subd. 1. forth in s. 101.143 (1) (h), Stats.
(31) “Passive bio-remediation”’has the same meaning as Note: Section 101.143 (1) (h) defines subsidiary or parent company as a business
« | att tion” entity, including a subsidiaryparent corporation or other businessangementhat
natural attenuation”. haselements of common ownership or control or that uses a long-term contractual
(32) “PECFA” means petro|eumnvironmenta| cleanup fund arrangementith a persorto avoid direct responsibility for conditions at a petroleum

a
award,as established in s. 101.143, Stats. productstorage system site. . .

(33) “Person” has the meaning set forth in ch. SPS 310 (47) “Tank" has the meaning set forth in ch. SPS 310.

Note: Chapter SPS 310 defines person as an individual, trust, firm, joint stock (48) .Thlrd_partydalm means a claim .agalnSt.a C'a'ma“t for
companyfederal agengycorporation, state, municipaligommission, political sub P€rsonalinjury or property damage associated with a diggghar
division of the state, or aninterstate body“Person” also includes a consortium, afrom an undeground petroleum product storage tank system

joint venture, a commercial entjtgnd the United States government. underthis chapter
(34) “Petroleum product” has the meaning set forth in s.  (49) “Undergroundpetroleum product storage tasfstem”
101.143(1) (f), Stats. hasthe meaning set forth in s. 101.143 (1) (i), Stats.

[Note: Section101.143 (1) (f), Stats., defines a petroleum product as gasoline, gasygte: Section 101.143 (1) (i), Stats., defines ugdind petroleum product stor
o!me—alcoholuel blends, kerosene, fuel oil, burner oil, didgel oil or used motor agetank system aan undeground storage tank used for storing petroleum products
oil. togethemwith any on-site integral piping or dispensing system with at least 10% of

(35) “Petroleumproduct storage system” has the meaning sittotal volume buried in the ground.

forth in s. 101.143 (1) (fg), Stats. (50) “Upgrade” meanghe addition or retrofit of a petroleum

Note: Section 101.143 (1) (fg), Stats., defines a petroleum product storage sysgfoductstorage tank system with cathogiitection, lining or
asa storage tank that is located ins¢onsin and is used to store petroleum productgpi|| and overfill controls.
togethemwith any on-site integral piping or dispensing system. The term does ni w . . . .
includepipeline facilities; tanks ofID gallons or less capacity; residential tanks of  (51) “Used motor oil” means oil from internal combustion

1,100gallons or less capacity storing petroleum products that are not for fasale; enginescollected andgtored in accordance with s. SPS 310.300.
tanksof 1,100 gallons oless capacity storing petroleum products that are not for

resale except as provided in sub. (4) (ei); tanked for storing heating oil for con (52) “Wiliful neglect” means the intentilonal failure to comply
sumptiveuse on the premises where stored, except for heating oil tanks bwnedwith the laws or rules of the state concerning the storage of petro

schooldistricts and heating oil tanks owned by technical college districts and exc i i imi ;
as provided in sub. (4) (ei); or tanks owned higathsin or the federal government. féum products and may include, but is not limited to, fdiire

(36) “Pollution impairment” means bodily injury or property . .
damagearisingfrom the actual, alleged or threatened disghar ~ (8) €onduct leak detection procedures;

dispersal,seepage, migration, release, or escapepstmleum  (b) Take out of service tank system that by reason of opera
product. tional characteristics deak detection is suspected of causing a

(37) “Prime rate” means the most recent rate published in tiSChargeio the environment; , ,
Wall Street Journaunder Money Rates — Prime Rate. (c) Immediately shulown and repair a leaking tank system;
Note: The prime rate is thiase rate on corporate loans posted by at least 75% of (d) Conduct a required product inventory;

thenati lagest banks. . . .
enations 30 lagest banks (e) Comply with tank system use permit requirements;

“P " has th i t forth in s. 101.14 . L . . . .
(1)((3;:)8)) Start?sgramyear as the meaning set forth in s. 10 3 () Comply with plan reviewinstallation or inspection require

Note: Section 101.143 (1) (g), Stats., defines program year as the period beginrmgmsunde_r ch. SPS_SlO; )
on August 1 and ending on the following July 31. (9) Register or actions to de—registenemieground or above
(39) “Progresspayment” means an award made prior to thgroundtank system in order to avoid regulation under ch. SPS
full completion of a remediaticand may include payments after310; or
completionof an emegency action, site investigation, remedia  (h) Maintain corrosiorprotection on a systestank or lines.
tion, maintenance or operation, or other points as defindlSn  History: Cr. RegisterFebruary1994, No. 458, &f3-1-94;. and recrRegister
chapter, December1998, No. 516, &f1-1-99; CR 04-058: am. (24) and (32) Register Feb
« " . . ruary 2006 No. 602, €f5-1-06; CR 07-029: mnd recr(19) Register November
(40) “Property damage” has themeaning set forth in s. 2008No. 635, ef 2-1-09; correction in (51) made under s. 13.92 (4) (b) 7., Stats.,
101.143(1) (gm), Stats. RegistefNovember 2008 No. 635; correction in)1(19), (33), (47), (51), (52) (f),
Note: Section 101.143 (1) (gm), Stats., defines property damage as not includiiymade under s. 13.92 (4) (b) 6., 7., Stats., Register DecemteN20B72.
thoseliabilities which are exclusionia liability insurance policies for property dam

age,other than liability for remedial action associated with petroleum product dis SPS 347.02 Coverage. (1) PETROLEUM PRODUCTSTOR
?g?{%gf{gmgﬁgf"e“m product storage systems. The statuteatades loss of - - 1A\k sysTEMS, Owners or operators of a petroleum product

(41) “Remedialaction plan” means a document that reports §oragesystems are eligible for reimbursement from the fonel
remedialaction alternative and providése basis for its recom Vided claims are for undground or aboveground petroleum stor
mendationalong with projected costs and other required detai?29eSystems that are one or more of the following: _

(42) “Responsibleparty” means either the owneperator (a) Comr_nerugl tank systemsdgr than 10 gallonscapacity _
personowning a home oilank system or claimant who is finan ~ (b) Heating oil tank systems where the petroleum product is
cially responsible for all costs of remediation of a disghasf sold.
petroleumproduct. (c) Farm or residential tank systemgykrthan 1,100 gallons

(43) “Site bundling” means providing investigation or remecapacityand not storing heating oil for consumptive usetten
dial action services, or both, for multiple occurrences while utili?remises.
ing one consultindirm or common commodity services andpro  (d) Tank systems storing gasoline, diesel fuel or other vehicle

viders,or both. fuel, other than residential tanks bfLO0 gallons or less capacity
(44) “Service provider” has the meaning set forth in s. (e) Farm vehicle fuel systems of 1,100 gallons or less capacity
101.143(1) (gs), Stats. which meet the requirements in s. 101.143 (4) (ei) 1m. a., Stats.,
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regardingfarm size and farm income, and is used to store products(b) Reimbursement rated. Where pafa) 1. applies, 100 per

not for resale. centof the eligible costs may be reimbursed.

(f) Heating oil tank systems ownbg public school or techni 2. Where par(a) 2. applies, the department will consider the
cal college districts, supplying heating fait consumptive use on two dischages to be one occurrence, and will apply a methodol
the premises. ogy of cost separation based on total tank volume, or based on

(g) Tanksystems located on trust lands of an American Indi@therfactors acceptable to the department.
tribe or band if the owner or operatsrtanksystem would be 3. Where par(a) 3. applies, 25 percent of the eligible costs
otherwisecovered under pars. (a) to (f) and the owneparator may be reimbursed, after documentation is submitted to the
complieswith this chapter and ch. SPS 310 and obtains all-appliepartmentshowing that all applicable tank closure and site
cableagency approvals. assessmemequirements in either ch. SPS 310 or in precefdittg

(2) HEATING OIL TANK SYSTEMS. A person owning a home eralregulations were complied with, including the corresponding
heatingoil tank system is eligible for reimbursement from theleadlinesfor performing that closure and assessment.
fund provided the claim is for a heating oil tank system that is %Ig-élstory: Cr. Register February1994, No. 458, &f3-1-94 r. and recrRegister

h inail K h ember1998, No. 516, €f1-1-99; CR 04-058: c(4) Register February 2006
undergrounchome heatingil tank system and the person eomyg, 602, ef. 5-1-06;corrections in (1) () and (3) (h) made under s. 13.93 (2m) (b)

plieswith this chapter and ch. SPS 310. 7., Stats., Register February 2006 No. 602; correction in (1) (g), (2), (3) (a), (h), (4)
(3) ExcLusions. The fund does not cover a claim for any O%b) 3. made under s. 13.92 (4) (b) 7., Stats., Register DecemideN20572.
thefollowir.lg: . . SPS 347.025 Awards. (1) GenerAL. (@) If the depart
(@) A pipeline facility ment determines thathe claimant meets all of the eligibility

(b) A commercial tank system otQ gallonsor less capacity requirementsof this chapterthe department shall determine a
(c) A residential motor fuel tank system of 1,100 gallons or legeductibleamount andssue an award to reimburse the claimant

capacity. for eligible costs incurred in a remediation.
(d) Any tank system that is federal or state owned. (b) The department mayot issue an award before all eligible
(e) Any tank system of 1D gallons or less capacity which iscoStshave been incurred unless the department deterrtiaes
not used for the storage of home heating oil. thedelay in issuing the award wouduse a financial hardship to

. : . . eowner operator or the person owning a home oil tank system.
() A nonresidential heating or boiler tank system where t edeparrtrr?ent may issuepprogress pa;glments whénient ev)'rl

productis used on the premises where it is stored. denceof completion of various activities, as specified in ss. SPS
(9) Anundeground petroleum product storage tank system @7 12 and 347.355 is received.

home oil tank system that meets the performance standards in(z) AWARDS. DEDUCTIBLES. AND DENIALS.. All awards shall be

40 CFR 280.20 och. SPS 310, was installed after December 2% ; - . ; .
4 ' . uedin accordance with this chapi@nd the requirements in s.
1988,and from which a release was confirmed after December 1.143(4) (d), (dg), and (dm) to (g), Stats.

199s. Note: The applicable portions of sections 101.143 (4) (d), (dg), and (dm) to (g),
(h) An undeground petroleum product storage tank system 6fats., read as follows:

home oiltank system that meets the upgrading requirements in 483d) Awards for claims; undground systemsl. The department shall issue an

. . . awardunderthis paragraph for a claim filed after July 31, 1987, for eligible costs,
CFR 280.21 (b) to (d) or cl8PS 310 and a dlscbens confirmed underpar (b), incurred on or after August 1, 1987, and before December 22, 2001,

afterDecember 31, 1995, and thischage is confirmed, or reme by the owner ooperator of an undground petroleum product storage tank system
dial activities begun, after the day on which the system first matdfor eligible costs, under pab), incurred on or after December 22, 2001, by the
the upgrading requirements owneror operator of an undgroundpetroleum product storage tank system if the
. ’ petroleumproduct dischare on which the claim is based is confirmed and activities
(i) A new aboveground petroleum product storage tank syst@mdersub. (3) (c) or (g) are begun before December 22, 2001.
thatmeets the performance standgudsmulgated in rules by the = 2. The department shall issue the award utiierparagraph without regard to

i i i _dicfaultin an amount equal to the amount of the eligible costs that exceeds the deductible
departmenthta”ed after Aprll 30, 1991, and from which a dlsamountunder par(dg). An award issued under this paragraph may not exceed the

chargeis confirmed after December 22, 2001. following for each occurrence:

() An aboveground petroleum product storage tank systeng- For an owner or operator of an urgteund petroleum product storage tank sys

; that is located at a facility at which petroleunstisred for resale or an owner or
thatmeets the upgrade requirements promulgated by the dep ratorof an undeground petroleum product storage tank system that haadles

mentand a dischgeis confirmed after December 22, 2001, an@nnualaverage of more than 10,000 gallons of petroleum per month, $1,000,000.
the dischage is confirmed, or remedial activities begun, after theb. For an owner or operator other than an owner or operator under subd. 2. a., c.

day on which the petrOIeum system first met the upgradimg”gg)rogﬁogv?/her or operator of a petroleum product storage system described in
requirementsn rules promulgated by the department. par. (ei), $100,000.
(k) Any other tank system not included under sub. (1). d. For a school district or a techniaalllege district with respect to a dischar
from a petroleum product storage system that is used for storing heating oil-for con
(4) EuciBLE SYST!EMSAND E,X,CLUDED SYSTEMSAT THE SAME sumptiveuse on the premises where stored, $190,000.
SITE. (a) Threepossible conditionsAn owner or operator of a 3. The department may not issugards under this paragraph to an owner or epera
petroleumproduct storage system which is excluded by &Rib. tor for eligible costsncurred in one program year that total more than the following:

i i ii i a. For an owner or operator of 100 or fewer ugdaund petroleum produstor
(g) to (j) from coverage is eligible faeimbursement from the agetank systems. $1,000.000.

fund for C|a|m5re|at|ng to other petroleum pI’OdUC.t Storage: SYS™h_ For an owner or operator of more than 100 wrdend petroleum product stor
tems at the same site, where one of the following conditiorgetank systems, $2,000,000.
applies: (dg) Deductible;undeground systemsThe amount of the deductible for an award
(~ . , . underpar (d) is as follows for each occurrence:
1. DBChageS are not Commlng!Ed- A discharthat pre 2. For a school district or a technicaillege district with respect to a dischar
datesthe deadlines in sub. (3) (g) toi§)documented as not cem from an undeground petroleum product storage tank system that is used for storing

mingledwith any dischage excluded by sub. (3 to (j). heatingoil for consumptive use on the premises, 25% of eligible costs.
9 y aq y ( ) (g) (J) 4. For an owner or operator other than an owner or operator desarifagutl. 2.,

2. 'Dischagesare commingled.” A dischge that predates s2,500,plus 5% of eligible costs.
thedeadlines in sub. (3) (g) to (j) is commingled with a disphar (dm) Awards for abovegiund systems for a specified periddl The department
excludedby sub. (3) (g) to (j). shallissue an award undtis paragraph for a claim for eligible costs, under (pdy
. 7 , incurredon or after August 1, 1987, and before December 22, 2001, by the owner or
3. ‘Replacement within the same tank bed.” A storage syst@geratorof a petroleum product storage system that imnamndeground petroleum
thatpredates the deadlines in s(®). (g) to (j) has been replacedproductstorage tank system and figible costs, under pgb), incurred on or after
within the same tank bed or Hasen upgraded, subsequent to th&%cembeﬂ, 2001py the owner or operator of a petroleum product storage system

. - . . .fhatis not an undground petroleum product storagmk system if the petroleum
deadlines in sub. (3) (9) to (j), and documentation cannot confi ductdischage on which thelaim is based is confirmed and activities under sub.

whethera dischage there occurred before or after the deadlineg) (c) or (g) are begun before December 22, 2001.
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2. The department shall issue the award utitisrparagraph without regard to  b. The claim is submitted by a person who, at the time that the notification was
faultin an amount equal to the amount of the eligible costs that exceeds the followimadeunder sub. (3) (a) 3., was the owner of the farm tank and owned a parcel of 35

deductible: or more acres of contiguous larmh which the farm tank is or was located, which was
a. For the owner ooperator of a terminal, $15,000 plus 10% of the amount bgtevotedprimarily to agricultural use, as defined in s. 91.01(1), including land-desig
which eligible costs exceed $200,000. natedby the department of natural resources as part af¢hage trail under s. 23.

b. For a school district or a techniaallege district with respect to a discpar 17, which during the year preceding that notification produced gross farm profits, as
from a petroleum product storage system that is used for storing heating oilfor cdefinedin s. 71.58 (4), of not less than $6,000 or which, during the 3 years preceding

sumptiveuse on the premises where stored, 25% of eligible costs. thatnotification, produced gross farm profits, as defined in s. 71.58 (4), of not less
c. For the owner or operator of a petroleum product storage system thathian$18,000, or a parcel of 35 or more acres, on which the farnigdmtated, of
describedn par (ei), $2,500 plus 5% of eligible costs per occurrence. which at least 35 acres, during part or all of the year preceding that notification, were

d. For an owner or operator other than an owner or operattar subd. 2. a., b. enrolledin the conservation reserve program under 16 USC 3831 to 3836.

orc., $15,000 plus 2% of the amount by which eligible costs exceed $200,000. 2m. The owner or operator of the farm tank has received a letter or notice from
3. An award issued under this paragraph may not exceed the following for e#edepartment of safety and professional servicetepartment of natural resources

occurrence: indicatingthat the owner or operator must conduct a site investigation or remedial
a. For an owner or operator of a petroleum product storage system that is locaietibnbecause of a disclyg from the farm tank or an order to conduct such an-inves

ata facility at which petroleum is stored for resale or an owner or operator of a petigation or remedial action.

leumproduct storage system that handles an annual average of more than 160,000 g@m) Awards for claims for home oil tank system disgiear 1. Thedepartment

lons of petroleum per month, $1,000,000. shallissue an award for a claim filed after May 17, 1988, for eligible costs, under par
b. For a school district or a techniaalllege district with respect to a discpar (b), incurred on or after August 1, 1987, by a person who @ir@ne oil tank sys

from a petroleum product storage system that is used for storing heating oil-for cym.

sumptiveuse on the premises where stored, $190,000. 2. The department shall issue the award utitisrparagraph without regard to

c. For an owner or operator of a petroleum product storage system describefint for each home otiank system in an amount equal to 75% of the amount of the
par. (ei), $100,000. eligible costs, except that ihe home oil tank system is owned by a nonprofjaer

d. For an owner or operator other than an owner or operatiar subd. 3. a., b. nizationthat provides housing assistancéamilies with incomes below 80% of the
or c., $500,000. medianincome, as defined in s. 234.49(1) (g), of the county in which the home oil

4. The department may not issaards under this paragraph to an owner or eperaank system is located, then the award shall equal 100% of the amount of the eligible
tor for eligible costdncurred in one program year that total more than the following:osts.

a. For an owner or operator of 100 or fewer petroleum product storage systems thgt An award issued under this paragraph may not exceed $7,500.
arenot undeground petroleum product storage tank systems, $1,000,000. (es) Awardsfor claims for investigationsl. The department shall issue an award

b. For an owner or operator of more than 100 petroleum product storage systesns claim filed after August 9, 1989, feligible costs, under paib), incurred on
thatare not undground petroleum product storage tank systems, $2,000,000. or after August 1, 1987, by an owner or operator or a person owning a home oil tank

(dr) Deductible in certain casedf a person is the owner or operator of an undersystemin investigating the existence of a disajeaor investigating the presence of
ground petroleum product storage tank system and a petroleum product storageptéoleumproducts in soil or groundwater if the investigation is undertaken at the
temthat is not an undground petroleum product storage tank system, both of whialritten direction of the department of safety and professional services or the depart
havedischaged resulting in one occurrence, and if the person is eligible for an awan@ntof natural resources and no disgeor contamination is found.
underpars. (d) and (dm), the department shall calculate the awsarg the deduet 2. The department shall issue the award utitisrparagraph without regard to
ible determined under pa(d) 2. if the predominant method of petroleum producfault for each petroleum product storage system or home oil tank system in an amount
storageat thesite, measured in gallons, is urgleund petroleum product storage equalto the eligible costs incurred.
tanksystems or using the deductible determined undefdwa) 2. if the predominant 3. If an award has been made under this paragraph and a gisohewntamina
method of petroleum product storage at the site isma¢ground petroleum product tion is found in a subsequent investigation, department shall reduce the award

storagetank systems. ) underpat (d) or (€) by the amount paid under this paragraph.
(e) Awards for certain owners or operatorsl. The department shall issue an  (fy Contributorynegligence Contributory negligence shall not be a bar to submit
awardunder this paragraph for a claim for any of the following: ting a claim under thisection and no award under this section may be diminished as

b. Eligible costs, under patb), incurred on or after December 22, 2001, by the, result of negligence attributattte the claimant or any person who is entitled to sub
owneror operator of a petroleum product storage system_that is moid@gyround  mit a claim.
petroleumproduct storage system if those costs are not reimbursable undémjar  (g) Denial of claims, limits on awds The department shall deny a claim under
1 . . par.(a) if any of the following applies:
c. Eligible costs, under pafb), incurred on or after December 22, 2001, by the 1. The claim is not within the scope of this section.
owneror operator of an undground petroleum product storage tank system if those 2. The claimant submits a fraudulent claim.
costsare not reimbursable under paf) 1. ] 3. The claimant has been grossly negligent in the maintenaticepsftroleum
2. The department shall issue the award utitisrparagraph without regard to productstorage system or home oil tank system.
faultin anamount equal to the amount of the eligible costs that exceeds a deductiblg, The claimanintentionallydamaged the petroleum product storage system or
amountof $10,000, except that the deductible amount for a petroleum product stesmeoil tank system.
agesystem that is owneloly a school district or a technical college district and that 5. The claimant falsified storage records.
is used for storing heating oil for consumptive use on the premises where stored . The claimant willfully failed to comply with laws or rules of this state concern
25%of eligible costs and except that the deductible for a petroleum pistduaie  ing the storage of petroleum products.
systemthat is described ipar (ei) is $2,500 plus 5% of the eligible costs, but not more 7. The petroleum product discharwas caused by a perseho provided services
than$7,500 per occurrence without regard to when the eligible costs are incurregtproducts to the claimant or goprior owner or operator of the petroleum product
2m. An award issued under this paragraph may not exceed $190,000 for eﬁ@%agaystem or home oil tank system.”
occurrenceexcept that an award under this paragraph to the owner or operator of §ote: Other sections of this chaptstch as s. SPS 347.30 (2) and (3), also address

petroleumproduct storage system described in (&) may not exceed $100,000 per genialof claims, as established through other subsections of s. 101.143, Stats.
occurrence.

3. The department may not issuards under this paragraph to an owner or epera (3) THIRD-PARTY CLAIMS. For owners or operators of _Under
tor for eligible costs incurred in one program year that total more than $190,000groundstorage tank system disches eligible for PECAK, third—

(ee)Waiver of deductible Notwithstanding pafd) 2., (dm) 2. or (e) 2., the depart ‘gg{tydamages resulting from petroleum product dispbamay

mentmay waive the requirement that an owner or operator pay the deductible am i ;
if the department determines that the owner or operator is unable tif {peydepart e“glble for reimbursement under the PECfund. Items

ment waives the requirement that an owner or operator pay the deductible, the de4tich may not be reimbursed in_C|Ude, but are not limited to, costs
mentshall record a statement of lien with the register of deeds of the county in whigr which theowner or operator is not legally liable; costs associ
the petroleum product storage system is located. If the department records the stgigadwith dischagesbased on or attributed to a criminal act; inten

mentof lien, the department has a lien on the property on which the petrotedott . . - -
storagesystem is located in the amount of the deductible that was waived. The prUBnal’ willful or dellberatenoncompllance with any statute or

erty remains subject to the lien until that amount is paid in full. administrativerule; punitive or exemplary damages; and federal,
(ei) Awards forcertain farm tanks A farm tank of 1,100 gallons or less capacitystateor local fines, forfeitures or other penalties,

storing petroleum products that are not for resale, together with any on-site integrligte: See s. SPS 347.36 (3) for further requirements for third—party claims.

piping or dlsper]3|ng system, is a petroleum product storage system for the p“rposﬁﬁstory: Cr. RegisterFebruary1994, No. 458, €f3-1-94 am. (1) (b) and (5)

of this section, if all of the following apply: (), £ (1) (c), RegisteDecember1998, No. 516, &f1-1-99; CR 04-058m. (1)
1m. One of the following conditions is satisfied: (b), . and recr(2), t (3) to (5), renum. (6) to be (3) Register February 2006 No. 602,
a. The owner or operator of the farm tank owns a parc8bafr more acres of eff, 5-1-06; correction in (1) (b) made under s. 13.92 (4) (b) 7., Stats., Register

contiguoudand, on which the farm tank is located, which is devoted primarily to agbecembe2011 No. 672.

culturaluse, as defined in s. 91.01(1), including land designated by the department

of natural resources as part of the ice age trail un@®.%57, which during the year

preceding submissior a first claim under sub. (3) produced gross farm profits, as  SPS 347.03 Emergency awards. The departmenhay

definedin s. 71.58 (4), of not less than $6,000 or which, during the 3 years precedgifjer determining that an enggncy exists, make an award in

thatsubmission produced gross farm profits, as defined in s. 71.58 (4), of not less i i i i
$18,000,0r a parcel of 35 anore acres, on which the farm tank is located, of whic:]aeﬂ/anceOf claims received prior to the ergency claim. The

at least35 acres, during part or all of the year preceding that submission, w jading of an emegency shall be made baSﬂ_*b_n an immediate
enrolledin the conservation reserve program under 16 USC 3831 to 3836. needto protect public health or safetyrhe finding of an emer
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SPS 347.03 WISCONSINADMINISTRATIVE CODE 200

gencymay not be based upon financial hardstfithe responsible payableto both the agent armvner operator or person owning
partyor its agent. A determination that no egarcy exists may the home oil tank system.
ncl)*t'ge apcpegledttothge de&%ztmegéé doten (D o 2. ‘Department of transportation as agent.itiprior written
Istory: Cr. Registerrebruary1994,No. 458, et 3-1-94, 1 (1), renum. (2) o gpprovalof the department and tlogvner operator or the person
beComm 47.03, RegisteDecemberl998, No. 516, &11-1-99. owningthe home oil tank system, the department of transportation
may act as an agent as specified in subd. 1., when the petroleum
productstorage system or home oil tank system is located on prop
. . N erty that is or may be fifcted by a transportation project under the
SPS 347.10 Initial claim eligibility . (1) GENERAL. (&) jyrisdiction of the departmeruf transpoFl)'tation. 'Iphe scope of the
Responsiblgarties. Responsiblgarties may submit claims to jepartmentof transportation shall be limited to the activities
the department pursuant to s. 101.143 (4), Stats., for reimbur@qersubd. 3. The department of transportation shall submit the
mentof eligible costs incurred because of a petroleum product di$aim for an award as specified under this section with the award
chargefrom a petroleum product storage system or home oil tagkyye jointly paid to the owngoperator or the person ownitige
system. homeoil tank system and the department of transportation for eli
1. If aresponsible party is not the sole owner of the site, gible costs incurred by the department of transportation i con
OwnerAssignment Certification form (ERS—-8070) shall be filedjuctingthe activities specified under subd. 3.
with the department to establish one entity to submit the claim and 3 activities of agents.’” All agents shall be limited to the fol
receivethe award under this chapter lowing activities:

2. The responsible partywner or operatoragent or an a. Completinghe site investigation to determine the degree
assigneeas established in subd. 1., may submit a claim if all of thgygextent ofthe environmental contamination caused by the dis
following are performed: chargefrom a petroleum product storage tank system or a home

a. Documentation that the source of a disghanr dischayes  oil tank system and preparing the analysisrapdrt as specified
is from a petroleum product storage system or hoiiank sys in s. SPS 347.337.

tem; b. Conducting bids for all commodity services necessary at

b. Notification to the department, befocenducting a site the site to restore the environment and minimize the harmful
investigationor remedial action activifyf the potential for sub effects from the petroleum products discharupto point of
mitting a claim under this chaptexcept in emegency situations operationand maintenance or long—term monitoring.

asprovided under s. 101.143 (3) (g), Stats.; c. Providing commodity services that have reimbursement
Note: Notification to the department meagsntacting the department and-pro maximumswhich are determined eithby the usual and custem

viding demographic information on the potential PEGH#e. Notification does not .
meanthe original report to the DNR of a release to the environment. ary cost schedule established under s. SPS 347.325, or by the pub

c. Registration of the petroleum product storaggem or the lic bidding process in subch. VI.

; ; Note: The department forms requiredtins chapter are available from the Envi
homeoil tank system with the department under s. 101.09, Statgnmental and Regulatory ServiceBivision at FO. Box 7838, Madison, WI

d. Report of the dischge in a timely manner to the division53707-7838,or at telephone 608/267-37%d 608/264-8777 (TTY), or at
of emegency government in the department of militarfipiag or ~ Www.dsps.wi.govunder petroleum programs and PECF

to the DNR, according to the requirements under ch. 292, Stats.{2) PROVISIONSOF ELIGIBILITY LETTER. (&) When an owner
e. Investigation of the degree and extent of environmen%‘?etrat(k)ror pterson omnlng a h(ime oil tar;kdsys{ﬁrtr;] h%S. rebgalztered
: etank systems on the property associated with the dige
damagecaused by the discta from a petroleum produstorage notified the department as specified under s. SPS Bdthe

systfemor home oﬂéank systjgm; | of bl | departmenshall upon request of the responsible party provide a
- Recovery and proper disposal of any recoverable petrolefifie, of eligibility determination. This letter may include infor
productsin the dischage from a petroleurproduct storage sys mationon the PECK program and the departmesthitial deter
temor home oil tank system; . minationof the eligibility for an award under this chapter

9. Disposal ofany residual solid or hazardous waste in aman (py The initial eligibility determinatioiis made by the depart
nerconsistent with local, state and federal laws, rules and regulgant pased upon the information made available prior to the

tions; o o determination.
h. Verification that thewner has maintained the site in com ¢y Thijs Jetter of eligibility may be used in securing loans to

pliancewith laws and rules of the state concerning the storage@fyerestimated costs for a proposed remediation.

petroleumproducts; and _ _ (d) The initial estimate of eligibility shall not be binding if sub
i. Restoration of the environment accordingafplicable sequentiythe owneroperatorperson owning home heating oil
standardsusing the most cost-fettive approvable alternative ank system or other source provides the department with addi
available. tional information which necessitates a subsequent ineligibility
3. Owners or operators, or persawegning home oil tank sys determinatiorto be made by the department.
tems,who were not owners or operators, or who wereraons , Histordy:bCr.(T)e%qiijtgrFebéua(ytlQEl)Dél, No. 468, &/3-1-94; am. (1) e 0) L.
owning home oil tank systems, whenpatroleum product dis 32 andb.,.r -C., RegisterDecember1998, No. 516, er1-1-99;
chargeoccurred, and who meet all of the conditions Of$BIEON, (1) o) 6 Gecstar Eabruany 008 1602 ok B oa: darastm i 1 o 3o €
may submit a claim for an award under the scope of this chapter(2) (a) made under s. 13.92 (4) (b) 7., Stats., Register DecemHieNg0&72.

(b) Agents. 1. ‘Individuals as agents.” Except as specified in . .
subd.2., an owner or operator or the person owning a home %ISPS 347.11 Tankregistration. (1) The department has

tank system maywith the written approval of the department! e authority to inventory and determine the location of above

enterinto a written agreement with another person to act as %r{?unQand undeground petroleum storage tanks systems as spe

agent. An agent, iprder to be approved and receive paymefit/ed in s. 101.142 (2), Stats.afik systems shall be registered
th the department oforms provided by the department. Eligi

underthe fund,shall agree to complete the remediation up to the" d o P q der th f this ch
point of operation and maintenance or long—term monitoring. TREILY determination of awards under the scope of this chapter

agentand the owneoperataror person owning theome oil tank  'eauiresprior tank registration.

systemshall jointly submit a claim for an award after completing (2) All aboveground petroleum product storage tank systems
all applicable requirements under thisapter and submittal of a Shallbe registered with théepartment. Exceptions are for any of
CurrentAgent Assignment Certification form (ERS-8079) to théhe following:

department.An award made unddhis paragraph shall be made (a) Pipeline facilities.

Subchapter |1 — Program Eligibility
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(b) Tank systems of1D gallons or less capacity (2) IncompLETECLAIMS. (@) Incomplete claims, lack of verifi

(c) Residential tank systems of 1,100 gallons or less capac@gtionof payment of costs, lack of signatures, and other factors
(3) All undeground petroleum product storage taystems may delay processing aflaims or change the schedule of the

largerthan 60 gallons capacity shall be registered withddpmart review. . . . .
ment. (b) Claims received by the department which contain unpaid
History: Cr. RegisterFebruary1994, No. 458, £f3-1-94; rand recrRegister  iNVoicesshall, at the departmesitiscretion, be assignedeview
December1998, No. 516, &f1-1-99. dateno earlier than the date proof of payment was provided to the
department.
SPS 347.115 Nonregistered tanks and out-of-ser - (c) PECH claimsfor awards may not be processed without

vice tanks. (1) All aboveground and undgmound petroleum properand complete documentation including, but not limited to,
storagetanks not previously registered, having no completadnderground Petroleum Product ahk Inventory forms
Underground Petroleum Product ahk Inventory form (ERS-7437), Aboveground Petroleum Producank Inventory
(ERS-7437pr Aboveground Petroleum Produetrik Inventory forms (ERS-8731), Remedial Action Fund Application form
form (ERS-8731) on file with the department, shall be registeréERS—-8067)department letter indicating compliance with reme
prior to submitting a claim for an award under the scope of thdéal action plan submittal requirements (investigatidaim),
chapter. reportprovidinginformation detailed in s. NR 716.15 (investiga
mrl:lrggem;r;% gesgrtmggrforg]:nr/?cggsggiﬁ cahta%er %rgxa\%aBiI;Sble Nflgagiwsghne I%/r\}\ln tion claim), evidence of the souroéthe petroleum product dis
53707-7838,0r at telephone 6081267-375hd 608/264-8777 (TTv), or at Chargeand the degree and extent of the eoivater contamina
www.dsps.wi.govunder petroleum programs and PBCF .tlon resulltlng from the dischge, proof of paymer!t OtOS.tS

(2) For all undeground petroleunstorage tanks removed, ncurred in remediation, approval oflosed remedial action,
closedor out-of-service prior to the date of tank registration, 4§SPONSiblgparty’s social security number or federal teentifi-
specifiedin s. 101.09Stats., the present owneperator or person cation numbey and other forms available from thiepartment
Owning a home oil tank system shall submit documentation to tH@N%?es'sﬁgger (z:alr?r:gnteg(r)n?seisggatms chapter are available from the Envi
d_epartmenas to the existence O_f thenk, Fhe product sto_red, th_eronmeﬁtal and Fgegulatory Servicl@ivision at EI'O Box 7838, Madison, WI
sizeand type otank, and other information to substantiate priog3707-7838,or at telephone 608/267-375hd 608/264-8777 (TTY), or at
ownershipand use. This documentatioray include, but is not www.dsps.wi.govinder petroleum programs and PBCF
limited to, neutral third—party testimongounty tax records, land  (3) REQUEST FOR ADDITIONAL INFORMATION. (a) Once the
titles, and blue prints of initial tank installations. departmentas begun the review of a claim, the department may

History: Cr. Register February1994, No. 458, £f3-1-94; am. (1), Register requesthat additional information be submitted 15 business days
Dece?bgff’%% No. 516, &f1-1-99; CR 04-058: (3) Register February 2006 No. from thedate of the request. Otherwise, the claim may be deemed
602, eft. : incompleteand progrespayments may be denied. These claims,

. . when complete, may be rescheduled for review after more
SPS 347.12 Claim process. (1) APPLICATION. A claim recentlyrecpeived cor%lplete claims.

antshall submit a claim in a format prescribed by the department,(b) The departmennay request additional information from

andshall include all of the following that are applicable: h h

. . o o owners, operators or persons owning home oil taystems,
_(a) For a claincovering the site investigation and the prepargygents consultants, contractors or subcontractors as necessary
tion of a remediahction plan, a copy of the report providing the (c) Failure to respond to a request, within 1ebusiness day

informationdetailed in s. NR 716.15 and the letter provided by ﬂpgsponseperiod for additional information, may result in a delay

departmentindicating that the remedial action plan submittqh : ; - )
: : . : payment, disallowance of interest costs accrued, action against
requirementgiave beeromplied with and that submittal of thea consultant, or scheduling a meeting with the responsible party

clairt:;iiauthorifz;d.u § 4 Petrol Producaik | andthe department or other individuals.

copy orthe Undground Petroleum Frodu nven 1. The department matisallow interest costs accrued during
tc_)try forén (ERS_WPZh) foAr\t;each un@egugdt te}anyStsmd%E.?_ the period when no response has been received, by issuing a letter
|5| e a? e]} cop>|/ags_8€731 c;vegrot#]n b etro el?n;k rot ; statingtheintent, on a specified date, to disallow payments on
nventoryform ( ) for each abovegrouadk system at jerestcosts accrued during this period as specified in(par

thesite. ) .
(c) The bid specifications and a copy of the bids for commodi%eé'ﬁeAé)igesélg;g'?g? \évgd interest costs, stoa|conducted as

ser\(/jlcesas requweq n s SPS 347'33i . db (4) CosTSINCURRED IN REMEDIATION. Only eligible costsas

(d) Documentation verifying actual costs incurred because Qfe cifiedin s. SPS 347.30, that have been paid, shall be submitted
the petroleum product dischge, which shall include receipts, f5; an award.

invoices including contractds and subcontractsr invoices, Note: Section 101.143 (3) (dBtats., addresses final review of remedial action

interestcosts, loan fees, accounts, and processed payments. activities,and reads as follows: “The department of natural resourciésher dis
. : . . . hargeis covered under s. 101.144 (2) (b), the department of safefyr@iedsional
. (e) Proof of payment for all invoices mdUd'ng copies of bOt@ervicesshall complete a final review of the remedial action actiwtigisin 60 days
sidesof canceled checks or money orders or alternate proofsagérthe claimannotifies the appropriate department that the remedial action-activi
paymentapproved by the department. tiesare completed.”
. . . . . . . History: Cr. RegisterFebruary1994, No. 458, &3-1-94; rand recr(1), am.
~ (f) Properlydetailed and itemized receipts for remedial activi) (c), Registerdecember1998, No. 516, &f1-1-99; CR 04-058: am. (1) (intro.),
tiesand services performed, (2) (c) and (4), cr(1) (j), Register February 2006 No. 60Z, 6f 1-06; correction in
. . (D) (), (), (3) (c) 2., (4) made under s. 13.92 (4) (b) 7., Stats., Register Decentber 201
(g) Ownets, operatds, home oil tank ownér or the responsi &2,_(6)720_) © 2.6 “@®) 9

ble party’s social security number or federal tax identification

number. SPS 347.13 Exclusive remedy and liability . The
(h) Other records or statements that the department determilB§€FAfund awards for remediation activities and is not intended
to be necessary to complete the application. to result in owners or operators or persons owning home oil tank

[systemsmaking any profit or receiving duplicate payment in a
tank system on the application. remediation. As specified in s. 101.143 (7) (ar®}ats., an award

() A certificate or certificates verifying the existence of thmadeunder this chapteas the exclusive method of recovery for

. - X NE€ostsreimbursed under the fund.
insurance coverage required in ch. SPS 305 for all the EAVIFON\gte: Section 101.143 (7) (@nd (am) read as follows “(a) No common law liabil

mentalconsultants who performed work included in a claim. ity, and no statutory liability which is provided in a statute other than this sefotion,

(i) Signature of the owngaoperator or person owning home oi
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damagesesultingfrom a petroleum product storage system or home oil tank system 4, Treatment and disposal of contaminated soils including

is affected by this section. Excegs$ provided in patam), the authorifypower and s ot
remediesprovided in this section are in addition to any authopityver or remedy DNR gppro_ved procedures_for bio remedlatlpn. .
provided in any statute other than this section or provided at common law Note: All soils shall be reported in tons when included in a claim.

(am) An award under this section is the exclusive method for the recovery of the (d) Costs associated with monitoring and other remedial action
amountof eligible costs equal to the amount of the award that may be issued unggitjyities:
this section.” ’
History: Cr. RegisterFebruary1994, No. 458, &f3-1-94. 1. Monitoring of natural bio-remediation progress;
] ] 2. Actual chages for maintenance of equipment used for
SPS 347.14 Right to recover actions.  The department petroleumproduct recovery or remedial action activities;
reserveshe right to take action against an owrngrerator oper 3. Other costs identified bihe department as necessary for
sonowning ahome oil tank system, or their agents or designegs,per investigation, remedial actioplanning and remedial
tcln recolvgr any award or portion of an award resulting from afraugtion activities to meet the requirements of ch. 292, Stats.;
ulentclaim. . . . . 4. State or municipal permits for installation of remedial
(1) RiGHT OFACTION. A right of action under this section Sha"equipment'
accrueto the state against an owngperator or othguerson if the '
owner,operator or other person submits a fraudulent claim or do : . d .
not meet the requirements under this chapter aniaward is cﬁﬁg structures of a size adequate to house remedial equipment;

issuedunder this section to the owneperator oother person for and ) . )
ineligible costs under this section. 6. Restoration oreplacement of a private or public potable

(2) AcTION TO RECOVER AWARDS. The department shall watersupply . )
requestthe attorney general to take actionigsppropriate to  (€) Costs associated wiffersonnel, travel and related expen
recoverawards to which the state is entitled or when the depaf€S:
mentdiscovers a fraudulent claim after an award is issued. 1. Contractor or subcontractor costsfemedial action activ
Note: Section 101.143 (5) (c), Stats., states that recovered funds shall be creditiis;

to the petroleum environmental cleanup fund. . . . L .
History: Cr. RegisterFebruary1994, No. 458, £13-1-94. 2. Labor and fringe benefit costs associated with inspection
andsupervision other than specified in subd. 4.;

SPS 347.15 Assignment of awards. By written notift 3. Actual costs incurred for travel and lodging which are not
cationto the department, a claimangy make an assignment ofin €xcess of state travel rates; and
an award to an institution which lends money to the claimant for 4. Actualverified labor fringe benefit and equipment costs
the purpose of conducting remediation activities reimburseghenclaimants uséheir own personnel or equipment to conduct
underthis chapteras specified in s. 101.143 (4m), Stats. Thia remediation.
assignmenbf an awardreates and perfects a lien in favor of the Note: A listing of state travel and meal ratesy be obtained by writing to the
assigneen the proceeds of the award. DepartmentBureau of PECA, PO. Box 7838, Madison, tonsin 53707-7838.

Note: Section 101.143 (4m), Stats., states the lien secures all principal, interest,(f) Costs associated with the preparation of a claim package

fees,costs and expenses of the assignee related to the loan. Thelenhis subsec underthe scope of this chapter and other related costs:
tion has priority over any previously existing or subsequently created lien, -assign

5. Actual costs for the purchase or rental of temporary buil

ment,security interest or other interest in the proceeds of the award. 1. Fees up to $500 for a certified public accountant, contrac
History: Cr. RegisterFebruary1994, No. 458, &f3-1-94. tor, or other independent preparer for compiling a claim under this
chapter;and
Subchapter |11 — Reimbur sement Procedures 2. For an owner or operatonly, compensation to third par
tiesfor bodily injury and property damage caused Ipgtoleum
SPS 347.30 Eligible cost items for remediation. productdischage froman undeground petroleum product stor
(1) EuicisLE cosTs. (a) Costs related the categories in pars. (b)agetank system.
to (g) may be reimbursed under the scope of this chapter (9) Costs associated with the support or protection of existing

(b) Costs associated with ergencyaction, site investigation utilities or structures located within the remediation ategng

and remedial plan development, remediation, long—temoni @ remediation.
toring or operation and maintenance: Note: Reimbursement for the re—installation of utilitiesstuctures, without prior

. . . . . departmenaipproval, may not be made.
__ 1. Investigatiorof potential sources of contamination by-pre (2) EXCLUSIONS FROM ELIGIBLE COSTS. The department has
cision testing to determine tightness of tanks dinés if the

methodused is approved by the depart the tester is certi identified various costs determined to be ineligible for reimburse

b P ent. Section 101.143, Stats., lists specifistitems which may
fied by the department as specified in ch. SPS 310 and the tes : ECHT
is not designed to meet the reguksaik detection responsibilities ﬁbgbe reimbursable under the P ogram. In order to cen

fth for: trol costs and provide awards for the most coséetf’e remedi
or the owner or OPe_ra or; ) ) ationsof petroleum-contaminated sites within the scope of this
2. Costs of eligible work performed after confirmation of &hapterthe following costs may not be reimbursed:
petroleumprodu_ct dischage; ) . . (a) Costs determined to be unrelated to remedial aatitvi-
3. Preparation of remedial action alternatives and plans; tiesunder the scope of this chapter:
4. Laboratory services for testing specific to this chapter 1. Any costs not supported by cancelled checks or other abso
including full VOC testing; and lute proof of payment at time of submittal;
5. Investigation and assessment of the degree and extent of2.  Any overtime labor chge, excluding an emgency
contaminationcaused by a petroleum product disgieafrom a action,billed at other than a straight time rate;
petroleumproduct storage tank system or home oil tank system. 3. Costsfor contamination cleanups from non-residential

(c) Costs associated with excavation and disposal of contaiféatingoil or boiler tanksystems and disclges from mobile

natedsoils: fueling tanks or fuel storage tanks on vehicles;
1. Removal of contaminated soils; 4. Costs associated with used oil remediations, if the pdtis
2. Actual costs incurredihich are associated with equipmentrom internal combustion engines;
mobilization; 5. Costsassociated with environmental audits, environmental
3. Removal of petroleum producfsom surface waters, reconnaissancer real estate transactions, construction projects,
groundwateror soil; and new construction or long—term loan transactions;
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6. Costs associated with investigatiantivities to locate 2. Costs associated with third—party actions by adjoining pro
petroleumproduct storage systems or home oil tank systemsperty owners for the installation of monitoring wells or other
determineeligibility for an award under the scope of this chaptegleanup-relatedems unless a court judgment has beletained,;

7. Costs incurred after the DNR e department determines 3. Costs associated withird—party damages from a dischar
that no further remedial action is required, exceptdbandon georiginating from an aboveground storage tank;
mentof monitoring wells and finalization of site closure; 4. Attorney fees associated with third—party actions;

8. Other costs that the department determiod® associated 5. Any costs associated with an appeal of a determinatien spe
with, but not integral to, the remediation of a petrolgunaduct cific to the scope of this chapter; and

dischargefrom a petroleum product storage systenhome oil 6. Other attorney fees including, but not limited to, legal

tank system. advice,appeals, oother representation on behalf of the responsi
(b) Costs related to improper or incompetent remedial actiile party or agent.

tiesand services: (g) Supervisory and management costs thatdéqgartment

1. Costs associated with incompetent or nofeetive determinego be unreasonable or unnecessary in carrying out the
cleanupactions which were not basegon sound professional remedialaction activities under this chapter:

andscientific judgment; 1. Supervisory or management costs when a municipality or
2. Costs of redoing remedial action activities or remedigbmpanyuses their own personnel or personnel from a wholly-
actionwork which was incomplete or incompetent; or partially-owned subsidiary for remedial activities;

3. Costs associated with rework on remedial systems to 2. Costs for supervisory or management activities conducted
accommodateonstruction, upgradesstrofits, or redevelopment by owners or operators;
projects; 3. Costs incurred by a responsible party associated with bid
4. Any costs associated with actions that exceedéhessary réquirementr project administration suas consultant selec
activitiesto bring a site to the required level of remediation;  tion, monitoring or supervising subcontractors or consultants;

5. Costs associated with the repair or replacement of damaged4: COsts for right of entry or trespass fees; and
buildings, sewer lines, water lines, electridales, phone lines, 5. Separate vehicle and mileage costs.
fiber optic lines or other utilities on the property; (h) Any costs, excluding for an engency action, incurred
6. Costs associated with the re-installatibdlamaged reme beforea confirmed dischge is reported to the DNR or the depart
dial equipment or the re—installation or modification of teme  ment.
dial equipment for purposes other thafeefive remediation; () Interest costs associated with costs that are ineligible under
7. Additional interest costs accrued due to improper or incoifis section or s. SPS 347.30 (3).
pletefiling of claims ornon-response to department requests forNote: See s. SPS 347.305 for further ineligible costs associated with loans.
additional information, exceptions being delays caused by the () Interest costs excluded under s. SPS 347.60(aR)
DNR or the department claim process; 347.625,0r 347.69 (1) (b).
8. Any late service chges; (k) Costs determined by the department to be excessive, as
L . . efined by the usual and customary cost schedule periodically
9. Any costs related to invoices or bills for which paymergstablished)y the department under s. SPS 347.325.

verificationis unobtainable. (L) Costs for any work performed where a contract is not in
(c) Costs for testing or sampling unrelated toitivestigation placeas required in s. SPS 347.33 (2) (a) 1.

for the extent of contamination under th f this ch T . .
or the extent of contamination under the scope of this chapte (m) Costs incurred for services exempted under s.3BFPS33

1. Costs for sampling and testing for heavy metals, exc : ;
leadtesting when the dischge is verified to bérom leaded gaso ﬁ%ﬁ??eldugég? g o;th)Sa r3e4|;1 csusrr(%u)i c()tr);tozthgndde ?r?ert;ngpnmt ampp" rrgval
line, or lead and cadmium when the source is used motor oil; mentis not subséquently Waived by tHé department.

2. Costs associated with the analysis for inappropeitstit (1) Costs which exceed the $20,000 liinis. SPS 347.337 (2)
uentsnot normally part of or associated with an eligible petroleu, for a site investigation and remedial action plan, and which are
producteven if required by the DNR; and incurredprior to either providing the notices that are required in

(d) 1. Costs for remediaiction activities funded under 42s. SPS 347.337 (2) (c), or obtaining the approval which is required
USC 6991, unless the owner or operator or the person owning thes. SPS 347.337 (2) (b).
homeoil tank system repays the funds providedler 42 USC (o) Costs for any work performed after submittal of the notice
6991; of completion of an investigation under s. SPS 347.62 (4) and

2. Expenditures required by the DNR or the department gmior to the departmergtissuance of a response to the responsible
order to meet the groundwater protection standards, ch. 1@@rty and the consulting firm under s. SPS 347.62 (5).

Stats.ch. SPS 310 or other administrative rules but not related to(p) Costs for any work performed more than 5 busidegs
a petroleum product dischge under this chapter; afterthe department issues a decision under s. SPS 347.62 (5) that
3. Costs associated with loss of business; an occurrence isubject to the public bidding process in s. SPS
4. Costs associated with loss of interest or dividends, or inté#7-68,if the work is conducted outside of that process.
estcosts from a loan other than one for the remediation; and (q) Costs for any work that is performed after submittal of a
(e) Costs associated with site closure: \c/ivritter: defetrrlal nt(;]tice utndert s. SPS 3(;17'%3‘ (%) d(tc') anld p;ialrtlto

1. Costs associated with the closure of a tank system; epartmental authorization to proceed with additional activities.
2 Cost iated with tank cl ts: (r) Costs forany unauthorized work performed more than 5

- LOSIS associated with tank closure assessments, businessdays after the department issues a directive or notice

3. Costs associated with tabandonment of wells not relatedynders. SPS 347.64 (1) about using the public bidding process in
to the remedial action. s. SPS 347.68.

(f) Costs associated with legal issues: (s) Costs for any unauthorized services that are performed by

1. Costs, other than costs for compensating third parties fory party other than a firm which submitted a bid under s. SPS
bodily injury and property damage, which the department €lete¥47.68(2) andwith which a contract is executed under s. SPS
minesto be unreasonable or unnecessary to carry out the remed@il .69,if they are conducted after the qualified low bid is deter
action activities as specified in the approved remedial aption minedunders. SPS 347.68 (3).
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Note: For the purposes of pars. (0) to (s), costs for preparing or submitting a claim 12, The opportunity cost of moneyr interest income or divi

areeligible for reimbursement, regardless of when those costs are incurred. dendincome lost because afdecision to use internal funding for
() Costs that exceed the maximum reimbursement establisRgdmediation.

unders. SPS 347.68 (7) (_d)' .~ 13. Subcontractor markups for woplerformed after January
(u) Costs for unauthorized work performed more than 5busjy 1993, Thisubdivision does not apply to work that is included
nessdays after the department issues a disqualification notiges pyplic bidding contract executed under s. SPS 347.69 (1).
unders. SPS 347.70 (4) (d). 14. Costs associated with general program supporbfiicd
(v) Costs for any workerformed between the due date of anynerationwhich are expected to be included in the hourlyf staf

sugm@tta:rgquiredlrndeé th_is Zubchapter and the date a past-— s, such as telephone clyas, photocopying, faxes, paper
submittal is actually submitted. printing, postage, hand tools, personal protective equipment,

(w) Costs for performance bonds. computer equipment, computer—aided-design, and software
(x) Costs incurred that exceed caps established by the-depararges.
ment unless written department approval is recepren to per Note: For the purposes of this section, photo ionization detectors, flame ionization
formanceof the Corresponding work. detectorsglectronic equipment, and sampling kits are not considered hand tools.
(3) PENALIZED INELIGIBLES. (2) 1. The costs in pdb) are con 1.5. .Costs reimbursed by insurance companies unless per
sideredto be grossly ineligible for reimbursement. forming in an agent rple. _ _
2. An award for a claim which includes any costs in (r 16. Costs associated with fees required by any other state

andwhich was prepared and submitted by an owner or opera@$tencysuch as fees authorizbyl s. 292.55, Stats., and fees listed
or person owning a home oil tank system shall be reducediigch- NR 749, except DNR closure review fees incurred prior to
excludethose costs, and shall then be further reduced by 50 geftober29, 1999.

cent of the total amount of those costs. (4) CLAIMS INCLUDING INELIGIBLE cOsTs. Claims submitted

3. A consultant who prepares a submitted claim that includé®ichinclude ineligible costs shall be considered incomplete and
any costs in par(b) shall pay to the department an amount equmay be returned to the claimant for recalculation, revision and re-
to 50 percent of the total amount of those costs, and the awardSi@@mittal. The claimshall be rescheduled for review when the
the claim shall be reduced to exclude those costs. ineligible costs have been removed dhd claim received by the

b) 1. Costs incurred on or before Auglisi987. for a remedi  department. The department may disallow intezestsaccrued
atic(m). g ’ duringthe non-response period, as specified in s. SPS 347.12 (3)

. . a).
2. Costs for cleanup resulting from spills from petroleurgl )
transportatiorequipment. (5) AREASOFCONTAMINATION CONTAINING ELIGIBLE AND INELI-

GIBLE PRODUCTS. When an area of contamination is identified

duCf’éd%%?;?d?;;}:fg;gf%ﬁnr;?ed'al action activities con which contains both eligible and ineligible products under the
) fund, the following shall apply:

4. Costs associated with emptying, cleaning, or disposing of . . . .
storagetank systems, and other costs associated with closing or(a) Costs associated with the eligible products may be claimed.

removingany petroleunproduct storage tank system or home off".Y, COSIS that are required orbigcause of the presence of arvinel
tank system after November 1, 1991 — unless the claimant ha'g'gle product may not be claimed. -~
contractfor those services that was signed before Noverhper  (b) The owner or operator atite department shall be notified
1991;or has a loan agreement, note, or commitment letter fofamediately. The consultant, iconjunction with the owner or
loanfor the purposes of conductitigose services, that was exe operatorshall propose a methodology to the departmertifan-
cutedbefore November 1, 1991. ing the costof remediation between the eligible and ineligible
5. Laboratory rush chges, unless relate an approved Products. Department approval of a methodology shall be
emergencyaction. obtainedby the owner or operator prior to the submittal of any

6. Air travel claims.
| : History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; rand recr(4), Regis

7. Costs associated with tank—system upgrades or retrof't&s,De(cc)er(nt)verlQQg, No. 516, éfl(—)l(—99; C)R(o)4(—c))58: renum. (1) (a) to be Com(réw)

i ; i 10(1) (a) 3. and am., renum. (1) (intro.), (2) (a) 2., 5.to 7., 9., 10., 14., 15., (d) 3.
and any corresponding com_pllance with other state or federt“gt;”?_‘ © 4. () and (4) to be (2} (@) 1. 10 8. (d) L to 4., (@) (2) and am.
rulesor laws, and future business plans. (1) (@), (2) (a) 7., and (5) (intro.) and (ajn. (1) (b) 2., 4., (2) (b) 7. and 8.(1) (b)

8. Costsfor repairing, retrofitting, or replacing a petroleunp- () @ 1.,3., 4., 8.1l 0 13,, (c) 3., (d) (intro.), 1., 2., 6., 8, and (e).&nd recr

. (2) (h) to (k), cr(2) (L) to(x) and (3), Register February 2006 No. 602,5%f1-06;

productstorage system or home oil tasystem, such as for tank gorectionin'(1) (b) 1..(2) (d) 2., () to (u), (3) (b) 13., (4) made under s. 13.92 (4)
beddingmaterials or fill for setting tanks, lines, or canopies. (b) 7., Stats., Register December 20o. 672.

9. Costs associated with capital improvements, reinstallation
of electrical powerdispensers, pumpst other items for retrofits, SPS 347.305 Costs associated with loans.
upgrades, or new construction, unless written departmer{fl) INTERESTEXPENSE. (a) Allowability of inteest costs.The
approvalis received prior to performance of the correspondirfgnd will reimburse interest expense if a loan is specifically
work. securedor a remediation and the proceeds are appiiglto the

10. Costs associated with concrete, blacktop replacemegiganupat the site. @ be eligibleinterest costs cannot be com
on-sitelandscaping, or other improvements; except for depregiinedwith retrofits orconstruction loans and shall be site specific.
ation costs for third—party actions, or for asptmitoncrete pateh Reasonablemoney management shall be practicedatmid
ing associated with well abandonment, or where written depainnecessargccrual ofinterest chages. Interest expenses shall be
ment approval is received prior to performance of th&anagedn the most cost-&fctive manner possible and invoices
correspondingvork. shallbe paid in a timely manner to avoid interest costs or late char

11. Costs associated with razing of buildings, removal §es- If &line of creditis used to provide fundingfoemediation,
roads,removal of footings and foundations, or other destructigi€ardocumentation shall be provided on the disbursenzamts
of structures, or other redevelopment costs, unless written dep}rest expenses.
mentapproval is received prido performance of the correspend  (b) Ineligible inteest expensesThe PECR fund shall not
ing work. reimbursefor the following items:
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1. The opportunity cost of money or interest income ordivi (e) Documentation.A copy of theoan agreement document
dendincome lost because afdecision to use internal funding foring the interest rate, loan origination fees, and other costs, shall be

aremediation; submittedwhen requested by the department.
2. Interest costs which are not clearly documented; ~ (f) Lending ageements.In lieu of the maximum rates speci
3. Interest costs or late cgas on invoices or bills. fied in par (d), the department may negotiate agreements with

. . lending institutions to obtain lower rates. The department may
4. Additional interest costs accrued fbe use of PEGFloan g jicit ‘hroposals from lending institutions supply loans for

proceedgo earn money or for investment purposes. PEGFA remediations.

5. Interest costs whicarespecified in s. 101.143 (4) (¢) 8. () Other items. In addition to the maximum ratestablished

Stats. ; : .

) __in par (c), the following shall apply:

Note: Section 101.143 (4) (c) 8., Stats., reads as follows: “Interest costs |ncurredp ( ) 9 . pply
by an applicant that exceed interest at the following rate: 1. Annual loan service fees shall be get no more fre

a. If the applicant has gross revenues of not more than $25,000,000 in the ngpgentlythan once annuallynd at a rate of no more than 1% on
recenttax year before the applicant submits a claim, 1% under the prime rate. the outstanding balance

b. If the applicant has gross revenues of more than $25,000,000 in the most recent L. .
tax year before the applicant submits a claim, 4%.” 2. Original and re—estimated loan amounts, to the extent fea

6. Interest costs which are ineligible under s. 101.143 (4) (cg)l?“?-Sha” reflect a sound estimate of the cogteiform the reme
Stats. lation. Excessive estimates which result in excessive or unnec
Note: Section 101.143 (4) (cc), Stats., reads as followseliyibility for interest ~ €SSaryinterest costs may not be reimbursed by the PEGRd.
Ciaimis submittod mofe than 150 days after recaning witten notfcaton hatno fyg - (2) MINMUM LOAN AMOUNTS. A lending institution may uni
imis submi y: iving wri ificati B e
ther remedial action is necessary with respettte dischage, interest costs incurred L’é‘te!’a”y establish a minimum loan amount of $100,000 ar Ie_ss.
by the applicant after the 60th day after receiving that notification are not eligidinimum loan amounts of more than $100,000 and loan orgina

costsl.E . ded in subd. 2. i icant @ . ote the | t_tion fees on minimuntoans of more than $100,000 shall require

c. Except as provided in subd. 2., if an applicant does not complete the inves ;

tion of _the p_etroleum pr_oduct di_s_ck_mrby the first day of the 61st month after theﬁﬁ?;X:/r!ttcernRipiEtr?,\:/;!n?;t?ggfel\‘%a;tsr:eé?;;l_%, rand recr(1) (c) to

monthin which the applicant notified the department under sub. (3) (a) 3. or Octo ﬁcr (l)y( ) Re ?st erDecemb )rl1998’No'516’éf1—1—99" CR 04-058: am. (1)

1, 2003, whichever is lateinterest costs incurred by the applicant after the later )’3 'andtg ’(c) lg bez b and?g) 1 (ﬂ:D (t{)s and 6 Regiéter February'200'6 No

those days are not eligible costs. 602 ef. 5-1-06. ” ’ v ’
1m. If an applicant received written notification that no further remedial action is™ "~ '

necessaryvith respect t@ dischage before September 1, 2001, and the applgant’ . . .

final claim is submitted more than 18@ys after September 1, 2001, interest costs SPS 347.31  Incentives for cost-effective remedia -

incurredby the applicant after the 120th day after September 1, 2001, are not eligtien. (1) GENERAL. The department may make incentives avail

costs. ableto responsible parties who use the most cofsetdfe reme

2. Subdivision 1. does not apply to any of the following: o . L .

a. An applicant that ia local unit of government, if federal or state financial assis! Iatlon methqu and alterr!at.lves or participate in the VOluntary
ance other than under this section, has been provided for that expansion or redevBigiidling of sites for remediation purposes.
m?)ntAn applicant that is engageudthe expansion or redevelopment of brownfields (2) INCENTIVES. For claimants who participatB the volun
asdefined in s. 238.13 (1) (a), if federal or state financial assistiheethan under tary bund“ng_ of S|t_es or for remedlatlons that have appresal
this section, has been provided for that expansion or redevelopment.” C|Osed|_'em_ed|a| actions an_d eligible costs not e)_(CGEQB@OQO,

Note: Other sections of this code may also specify interest costs thiaekgible ~excludinginterest, the claim may receive priority review in the
for reimbursement, such as ss. SPS 347.12 (3) (c) and 347.30 (2) (i) and (). award process.

(c) Maximum inteest and elated costs.1. The following History: Cr. RegisterFebruary1994, No. 458, &f3-1-94am. RegisterDecem
maximumrates are established for loans secured after January%%lslf’fﬁbgo- 516, &f1-1-99; CR 04-058: am. (2) Register February 2006 No. 602,
1a ’

1993, and before October 15, 1997, for the purposes of a reme

tion: _ SPS 347.325 Usual and customary  costs.
a. Interest rate shall be reimbursable at no more than 2% Appuication. This section applies to allork covered under
abovethe prime rate this chapter for all occurrencepreviously or newly reported to

b. Loan origination fees from the same lender shall be-reiriie DNR, that is performed after May 1, 2006, except it does not
bursableonly once, and at no more than 2 pointthefloan princi  applyto any of the following:
pal. Where a latedarger loan is obtained to payfef preceding  (a) Work for which a reimbursement cap has been determined
loan, the origination fee for the portion of the later loan that equalsroughthe competitive public bidding process established under
the preceding principal wilhot be reimbursed. A duplicative loans. 101.143 (3) (cp), Stats.
originationfee from a subsequent lender will not be reimbursed, () Work performed as part of an emency action, within the
unless the preceding loan was terminated byferdift lender jnjtial 72 hours after the onset of the need for the action.

2. The following maximum rates are established for loans (c) Work performed for home oil tank systems.
securedn or after October 15, 1997, for the purposes of a remedi (2) CosT SCHEDULE. Any cost for items that are commonly

ation: _ associatedwith claims under this chaptewhich exceeds the
a. Interest rate shall be reimbursable at no more than Hmountdisted in the departmestschedule of usual and custom

abovethe prime rate. ary costs, as published and irfezft while the work was per
b. Loan origination fees from the same lender shall be-reif@rmed, may not be reimbursed, except as provided in sub. (3).
burSab|mn|y once, and at no more than 2 pointmefloan prinei Note: The department of commerce promulgatad order CR 07-032, relating

: : : to the schedule of usual and customary costs for the petroleum environmental cleanup
pal. Where a Iateﬂarger loan is obtained to payfm‘ precedlng e{ﬂgd awards, which was filed with the revisor of statutes bureau for publication in the

loan, the origination fee for the portion of the later loan that equaigtober2007 Wsconsin Administrative Registelhe departmerdirected that the
the preceding principal wilhot be reimbursed. A duplicative loanschedulenot be published in the ¥¢onsin Administrative Code as it is a “form”

originationfee from a subsequent lender will not be reimbursewlfj{:mzﬂéss' 5323553""2’3?)"5‘5*’&;5 described in the next note, consistent with the

unless the preceding loan was terminated byfareift lender Note: The departmerg'schedule of usual and customary costs is reviewed for

(d) Annual services feesAnnual loan service fees Cbad on updatingin January and July of each year to reflect changes in actual costs. -The cur
) rent schedule, and all preceding versions, are posted atdgpsvwi.govunder

or before April 20, 1998, shall be reimbursa@léo more than 1% petroleumprograms and PE@F
of the unreimbursed amount and remaining available loan balNote: The schedule of usual and customary costs limits the per-unit reimburse

ance. Annual loan service fees cgad after April 20, 199&hall ~ mentfor various, commonly associated tasks. For caps on reimbursement for items
: P . thatare not commonly associated with claims, or for caps on the scope of work for

0
be reimbursableat no more than 1% of the outstanding unFeIrrEaparticular task or occurrence, other sections of this chapter mayamplyas s. SPS

bursedloan amount. 347.337 (2), which addresses the maximum allowable cost for a site investigation and
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the development of a remedial actipfan, and subch. VI, which addresses competisuchas but not limited to, the project detaflsje limitations, pre

tive p?:’b"lczziddi”g' h . imb . jectedcompletion dates, payment terms arhler standard cen
(3) EXCEEDINGTHE SCHEDULE. The maximunreimbursement actjanguage.

amountsestablished under sub. (2) may be exceeded only In

accordancavith all of the following: operatorshall select a PE@Fconsulting firm, as so registered

(a) Higher costs must be incurredarder to comply with s. ynderch. SPS 305, to conduct all site investigation and remedial
101.143(3) (c) 3., Stats., and with enforcement standards-estation activities, and shall execute a writteantract with that

(2) GENERAL. (a) Consulting firm selectionl. An owner or

lishedunder ch. 160, Stats. firm.

(b) The higher costs, as needed under (pdy arespecifically 2. The services of the selected consulting firm shall be limited
approvedn writing by the department prior to performance of they providing the consulting services or scientific evaluations nec
correspondingvork. essaryto conduct an environmental response. The consulting firm

Note: Under s. 101.143 (3) (c) 3., Stats., a responsible party is required to “con : ;
all remedial action activities at the site of the disghdromthe petroleum product dgﬁtd any company or consultant not mdependent of the ConSUItmg

storagesystem ohome oil tank system necessary to restore the environment to i@ Or projectconsultants are prohibited from providing any of

extentpracticable and minimize the harmfufesits from thedischage as required  the commodity services required in the remediation.

und(eg' 2Cs:az_1, Stats. (a) No later than 30 (b) Purchase of commodity serviced.. All commodity ser

da Saﬁé‘?ﬁ;ﬂcfﬂzogo%': %Cec;JgsF{EgﬁsEizle arty or agent for e viceswhich include, but are not limited to, soil borings, monitor
y y L ; P party 9 aHy-well construction, laboratory analysexcavation and truek

occurrenceeported to the DNR by May 1, 2006, shall complete s g5, he optained through a competitive bid process. A

andsubmit tothe department an occurrence-classification forWlinimumof 3 bids are required to be obtained and the loeeestt

presc‘rlbecby the department, except as provided in @r serviceprovider shall be selected. An employee of a commodity
Note: Use of the departmestbccurrence-classification form has expired. serviceprovidermay not participate in the preparation of bid-doc

(b) If an occurrence-classification form requirgttier par(a) : .
. . . : umentsor other requirements of the bid process, except for pro
is not submitted in accordance with p@), the department may viding technical mgterial, if the employeg’lrm is a biddepr P

not reimburse costs for amyork performed between May 1, . . . .
g b y 2. Consulting firms may elect taid laboratory services on a

2006,and the date the department receives the form. alendar—yeabasis in order to obtain volume discounts and
the(g)n l)’f‘?e(;?gil:]ri%ns\,%rﬁlizﬁgéﬁ'(&%tf)?;mi'nsgn:tclraei?#'cr)?%gv*rﬂer%ducethe number of bids that shall be completed for each remedi
pleting the conditions in a conditional closure letter from thﬁtlon' In complletlng.the competitive bid Process, the _qonsyltlng
departmenor the DNR rm shall obtain a minimum of 3 written bids from qualified firms
’ thatrespond tahe specifications and estimated volume of work
(5) REQUESTFORADDITIONAL INFORMATION. (@) If the depar  proyidedby the consulting firm. Only PE@Feligible labora
mentrequests additional information after receipt of the occuiory work shall be includeth the analysis to determine the lowest
rence—classificatiorform required in sub. (4), theesponsible costservice provider The lowest bid shall be accepted. di-
party or agent shall provide the requested information no latggnts rebates and savings shall be reflected in the REGHN.
than45 d_ays afte_r the date of the departrm_erﬁtquest. . . 3. The analysis of laboratory tests for passive or active bio-re
(b) If information requested under péa) is not submitted in negiationandthe performance of pump or pilot tests may be
accordanceith par (), the department mayly reimburse costs accomplishedby either consultants or commodity providers. If
for the subject occurrence that are listed on the schestdd heseservices are obtained by a consulting firm, as pattteif

lishedunder sub. (2). consultingservice, then the bidding of this service shall not be
(6) RESPONSETO THE OCCURRENCE-CLASSIFICATIONFORM OR  required.
TO ADDITIONAL INFORMATION. After receipt of the occurrence— "4 aAn owner or operator may appeal to the department to

clas'3|f|cat|onform required under sub. (4) or the additional inforgpytain approval to select other than the lowest cost commodity
mationrequested under sub. (5), the department may take ong&fjice provider The department may approve an appeal if it
moreof the following actions: determineghat the use of another service provider will further
(@) Limit reimbursement to the costs listedthe schedule goalsof the program.
establishedinder sub. (2). . (c) Remediation alternativel. The owner or operator shall
(b) Specify a reimbursement cap for costs that are not listedselectthe lowest costemediation alternative that will result in a

the schedule established under sub. (2). closedremedial action. The responsible party may select a higher
(c) Specify a scope of work and a correspondeighburse  costalternative if he or she certifies to the departmemtriting
mentcap. thatthe additional costs will not be claimed for PRGEimburse

(d) Specify aperiod during which the public bidding procesgnent.
establishedinder s. 101.143 (3) (cp), Stats., will be deferred. 2. A higher cost remediatioalternative may be allowed by
(7) CLAIMS FORPRIORCOSTS. For anoccurrence that is the sub the department if it determines that the alternative wéuither
ject of a department directive under sub. (6) (b), (c) or (d), clairfize goals of the program.
for reimbursement for costs incurred before tieatifve date of (3) RemeDIATION. For sitesfor which a remedial alternative
the directive shall be paid in accordance with s. SPS 347.025wasreceived by the department befdgeril 21, 1998, the follow

Note: As required in s. SPS 347.12 (1) (intro.), all claforsreimbursement for  ing shall apply:

the costs included in the schedule established under sub. (2), or the costs include . - .
undersub. (7), must be submitted in a format prescribed by the department. Ta) The estimated cost for the selected remediation alternative

History: CR 04-058: crRegister February 2006 No. 602f.&-1-06; CR containedn the remedial action plan shall provide a separate dol
07-032:Register October 2007 No. 622; correction in (7) made under s. 13.92 (4)|& amount for consulting services and for commoitégns. The
7., Stats., Register December 200. 672. estimatedcosts for theséems shall be submitted to the depart
SPS 347.33 Comparative proposals and bid pro - Mmentas part of the comparison of remedial alternatives tre
cesses for remediation activities and services. submittalof the alternatives is not required as specified in s. SPS
(1) Exceptfor home oil tank owners and departmepproved 347-335(3) (c), prior to the start of the remedial activities. _
emergencyactions, the purchase of consulting and commodit% (b) A dollar amount approvey the department shall establish
servicesnot already covereby a detailed written contract, as ofthe maximum reimbursable amount for consulting services during
Februaryl, 1993, shall conform to the procedures in this sectidiie remediation.
In order to qualify as an existing contract, the document shall be(c) The cost detail for the selected remediation alternatia#
with a specific service provider astiall specify contract items, establishthe total estimated cost for the remediation up to receiv
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ing approval as a closed remedial action. The estimate maydepartmentf requested as part of the claim review or audit pro
used to establish a maximum reimbursabieount. If the esti cesses.
matedconsulting or commodity costs aestablished as maxi |(-|2|)stog) CB Ze;gisterFet()sr;Jary(ggk(eN’)o. 4(&33, @23_1_?54); (ra;ng regfg:tro.)

; 1 to(2),r (3) an , renum. (5) to e (3) to (6) and am. a), Reg cem
mum reimbursable amounts, and one or both béllexceeded, the 50 G0era T 50 5R 704" 088: renum. (intro.) and (1) 16 (6) to be (1)
consultanshall immediately notify in writing the claimant and th&o (7) and am. (2) (a) and (6) (b), (8) (c) and (d) Register February 2006 No. 602,
departmentf the anticipated actual cost. eff. 5-1-06; correction in (2) (a) 1., (3) (a), (6) (c), (d) made undks.92 (4) (b)

. . . . 7., Stats., Register December 20d0. 672.
(d) If it is determined that the consultimg commodity ser

vices may not be completed within thariginal estimate, the
owner or operator and the consultant shall provide a writt

accountfo the department, of the additional work tcpeeformed which were not started as of January 15, 1993, and for which a

In prder to prove the need _f(_)r additional fundlng._ Fa_|lure_ to qbtaﬂgmedialalternativemas received by the department before April
written approvalof the additional costs by providing justification

acceptablego the department shall constitute grounds for disa%l‘ 1998, shall conform to this section. i

lowing the additionabxpenses. Cost guidelines, as published by (2) MAXIMUM ALLOWABLE cosT. The maximum allowable
the department, may be uses one factor in determining if anCoStfor a site investigation and the development of a remedial
approvalfor additional work is warranted. actionplan shall be no more than $40,000, excluding interest, fea

(4) COMMODITY ITEMS REQUIRING COMPETITIVE BIDDING. The sibility testing, and interim action costs, unless approved under
following items shall be competitively bidAll bids shall be in P&-@®- .
units standard to the industry (a) If the investigation will exceed $40,000, tfesponsible
. . - party or its agent, shall contact the department in writing and pro
@ Excav§t|on of petroleum—contanlqmated. soils; _vide an estimate of additional work and funding required and
(b) Trucking of petroleum—-contaminatesbils or backfill gptainthe departmers’approval. If the additional approval is not

SPS 347.335 Site investigation and remedial action
epﬂan development cap. (1) GENERAL. Site investigations

material; obtained,costs above the $40,000 level will not be reimbursed.
(c) Thermal treatment of petroleum—-contaminated soils; (b) The consultant is responsible foonitoring the costs
(d) Laboratory services including mobile labs; incurredin the investigation and remedjalan development and
(e) Backfill material; identifying that the $40,000 maximum may be exceeded. The

consultantshall notify the ownerin writing, at the earliegioint

(f) Drilling and installing monitoring wells; atwhich the consultant may knpar may have been reasonably

(9) Soil borings; expectedto know that themaximum allowable cost may be
(h) Surveying if the service requireseyistered land surveyor; exceedednd that the approval of the department shall be obtained

and beforeany costs above $40,000 will be reimbursed by the depart
() Other non-consulting services. ment. The notification to the owner shall Ineade before the

(5) CoMMODITY BUNDLES. The owner or operator may cem ownerhas incurred liabilities above the $40,000 maximum.

bineindividual commodity items into one bid. These bundles  (3) CONSIDERATIONOFALTERNATIVES. (a) The remedial action

commoditiesshall be bid by at least 3 service providers and tigandeveloped for the site shall include a consideration of at least
lowestcost service provider shall be selected. 3 alternatives, one of which shall be passive bio—remediation with

(6) ExemPTIONS. (2) Commodity items with a purchase pricéong—termmonitoring. The consideration of alternatives shall
of $1.000 or less shall be exempt from the competitiveetjdire includea basic comparison of costs and the recommended alter

ment. The exclusion from commodity bidding may not be useg?gxﬁ?ﬁl:omav_etggﬁﬂlﬁg rciﬁSt iess;gggitke)l.e lLS??\?)IY?hkgor;:%nr:]edl
if a service i2o be used multiple times and the cumulative co 9~ 9 .
mendedalternative, a clear rationale shiadl provided as to why
exceeds$1,000. ; L >
» ) his alternative is not acceptable. Costs of long—teramitoring,
(b) 1. The department may exempt specific services from t§eqperation andnaintenance shall be included in the comparison
competitivecommodity bid process if the department determingg -osts in considering the alternatives.

thatthe conduct of the bid proposal process is unlikely to further (b) If the consideratiorof the passive bio-remediation or

theremed!anon process or the goals of the program. . monitoring alternativeshall be excluded because of site charac
2. Written department approval shall be received pioor teristics, the alternative shall be replaced by consideration of
incurring costs forservices that are exempted under subd. Bpotheralternative. If an alternativie substituted for the passive
exceptwhere a subsequent department wabfethe approval pio-remediationor monitoring alternative, the reason fibiis

requirementvould further the goals or objectives of the progranghangeshall be documented in the analysis.

Note: As established in s. SPS 347.30 (2) (m) and (i), the department will net reim . . .
bursecosts, including interest cost, for services exempted under subd. 1gabtae (c) 1. The comparison of alternatives shalbb@oncise docu

are incurred prior to the department approval requivedier subd. 2., and the mentwritten so that the responsilgarty and the department may
approvalrequirement is not subsequently waived. easilycompare alternatives. Only alternatives which are reason

(c) The competitiveecommodity bidding required under subsably expected to be approved may be included in the comparison.
(2) (b) and (4) is not required where reimbursement amounts aitge comparison of alternatives shatt submitted to the depart
determineckither by the usuaind customary cost schedule estabmentif the proposed alternative is greater than $60,000. The com
lishedunder s. SPS 347.325, or the public bidding process in parisonsubmitted to the department shall not include the full
subch. VL. remedialaction plan, unless requested by the department.

(d) The prohibition in sub. (2) (a) 2. against consultantaeir 2. If the comparison document is determined by the depart
associateproviding commodity services doest apply where mentto be excessive or non—approvable alternatives are included,
reimbursement amounts are determined either by the usual #redepartment may require that the comparison be revised and
customarycost schedule established under s. SPS 347.325, oréyubmitted.
the public bidding process in subch. VI. (4) START OFINVESTIGATION. An investigation shall be consid

(7) DocuMENTATION. The owner or operator shall maintaineredstarted if, after confirmation of @ntamination is obtained,
thedocuments and datesed in the competitive bid and selectiomdditional soil borings, soil sampling or monitoring—well eon
process. These records shall be maintained pravided to the structionhave begun. In addition, the work on the site shall have
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anelement of continuity If work on a site stops for a perioddf contaminantmass, shall be submitted to the department and
yearsor more, the site shall then fall under s. 83%.335 (2) and approvalof the cost detail received before conducting any feme
(3) or 347.337 depending on whether a remedial alternaige dial action forwhich reimbursement will be claimed under the
received by the department as of April 20, 1998. PECFAfund.

History: Cr. RegisterFebruary1994, No. 4 f3-1-94; rand recr(1), am. 3 i
®) (cs)ti.)gng@),elgesg(i:"std%%cﬁn){)eﬁgés,oNo.52’12, séfl—?—égfcdR serGlem: (o) Absence of enéinmental factorIf no environmental fac
(3) (c) 1. Register February 2006 No. 602, 8F1-06; correction in (4) made under torsare identified during or after a site investigation, ¢thasu
5.13.92 (4) (b) 7., Stats., Register Decembe204. 672. tantwill develop an analysis of remedilternatives and prepare
L o i i a remedial action plan utilizing a non-active treatment approach.
SPS 347.337  Site investigation and remedial action.  The analysis shall identify the lowest cost remedial stratagy
(1) GENERAL. Sites for which site investigations were not startegij| address the remediation of the site. Included within the-analy
asof January 15, 1993, and for which a remedial alternative hgs shall be a cost detail providing separate dollar amounts for con
not been received by the departmenbag\pril 20, 1998, shall ¢ iting and commodity activities. The cost detail shall provide the
conformto thissection. The scope of the site investigation shalla| cost, excluding interest but including all closure césishe
include determining the presence tife environmental factors remediation up to approval as a closeshedial action. The reme
specifiedin sub. (3) (a). dial action plan, cost detail, and a separate report providing the
(2) MAXIMUM ALLOWABLE COsT. (a) The maximunallowable informationdetailed in s. NR 716.15, and including an estimate
costfor a site investigation and the development of a remedigf total contaminant mass, shall be submitted to the department
actionplan shall be no morian $20,000, excluding interest ancand approval of the cost detail received before conducting any
interim action costs, unless approved under (Br remedialaction for whichreimbursement will be claimed under
(b) If the investigation will exceed $20,000, either them- the PECFA fund. The alternative proposed may include only the
ant, their agent or the consultant shall contact the departmenuseof the following:
writing andprovidean estimate of additional work and funding 1. Non-active source control, which may include soil excava
required,and obtain the departmengipproval. tion.

~ (c) The consultant is responsible foronitoring the costs 2. Development and remediatitmsite specific residual cen
incurredin the investigation and remedial action plan develogaminationlevels.

mentand notifying the department prior to exceeding the $20,000 3 \onitoring to evaluate the potential for remediation by nat
maximum. The consultant shall also notify the claimant, inwrit, o attenuation

ing, at the earliegboint at which the consultant may knaw may L .

havebeen reasonably expected to kntvat the maximum allow 4. Remediation by natural attenuation.
ablecost may be exceeded. The written approval of the depart 5. Monitoring.

mentshall be obtained before incurring any costs above $20,000. 6. Institutional controls and site restrictions.
The notification to the owner shall be made befibre owner has 7. Other non-active remedial approaches.

incurredliabilities above the $20,000 maximum . :
Note: As established in s. SPS 347.30 (2) (n) and (i), the department will net reﬁ (d) Additional contols. Any alternatlveproposed to the

burse costs, including interest costs, above the $20,000 limit in this subsection if gpartmen_lshe_tll identify whether iassumes or m(?lu_des the use
areincurred prior to either providing the notices that are required ifgyaor obtain ~ Of”@ny institutional controls, groundwatese restrictions, deed
ing the approval which is required in pe). ) noticesor other restrictions or notifications.

(d) If interim actions are performed during the course of an (4) COST CAPS FOR OCCURRENCESTHAT ARE NOT SUBJECTTO

investigation or prior to the approval of a remedial action plapyg, ;¢ gippinG. For an occurrence that is not subject to the public
costsabove $5000, excluding interest, shall not be reimbursgfqing process in sSPS 347.68 due to a waiver issued under s.
The department shall be informed priortte implementation of Sps 347.63 (1), cost caps shall be established as presaribed
any interim action. _ 101.143 (3) (cs), Stats.

(3) ENVIRONMENTAL FACTORS. (a) Environmental factors.  Note: Section 101.143 (3) (cs), Stats., reads as follows: “1. The department of

Consultantsshall determine the presenaieany of the following safetyand professional services shall review ixedial action plan for a site that
environmentafactors: is classified as low or medium risk under s. 101.144 and shall determine the least
' . . costly method ofcomplying with par(c) 3. and with enforcement standards. The
1. Documented expansion of plume giar departmenshall notifythe owner or operator of its determination of the least costly
s f . : ; :methodand shall notify the owner or operator that reimbursement for remedial action
2. Verified contaminant Concentra.tlons Ir.] a p_l’l\/_ate or p_Ub“%derthis section is limited to the amount necessary to implement that method.
potablewell that exceeds the preventive action limit establishedz. The department of natural resources and the department of safety and profes

underch. 160, Stats. sionalservices shall review the remedial action plarefeite that is classified as high

. . s . risk under s. 101.144 and shall jointly determine the least auostliyod of complying
3. Contamination within bedrock or within 1 meter of JDedwith par (c) 3. and with enforcemestandards. The departments shall notify the

rock. owneror operator of their determination of the least costly method and shall notify
4. Petroleum product thati®t in the dissolved phase is presthe owneror operator that reimbursement for remedial action under this section is

: . e jimited to the amount necessary to implement that method.
entwith a thickness of .01 feet or more, and verified by more thgﬂ;_ In making determinations under subds. 1. and 2., the department of natural

onesampling event. resourcesand the department of safety and professisealices shall determine
5. Documented contamination disches to a surface water whethematural attenuation will achieve compliance with gr3. and wittenforce
or Wétland mentstandards.

4. The department of safety and professional servimgsreview and modify an

(b) Presence of emonmental factors.Consultants for sites amountestablished under subd. 1. if the department deterrtfiaésiew circum
thatexhibit one or morenvironmental factors shall complete arﬁiggzslgﬁm'r?tgoﬁes‘g'fﬁétd'ﬁ:r?&’erﬁ)‘:ecs‘;?;ﬁg'gae‘r'vf’i';east gnsétgp;‘r’?r;’::tt g?onséi actions.
analysisof reme(j|al alte,mat'\,/es and prepare a remegjlal acti our(?esnay review andymodif)e an amount established under subd. 2. if the-depart
plan. The analysis shall identify the lowest cost remedial strategynts determine that new circumstances, includégly discovered contamination
thatwill address the environmental factor ghd remediation of ata site, warrant those actions.”
thesite. Included within the action plan shall be a cost detexil (6) CLAaIMANT OPTIONS. (a) After receiving an approval of a
viding separate dollar amounts for consulting and commoditgmedialaction plan from the department, a claimant may elect to
activities. The cost detail shall provide the total c@stcluding eitherimplementthe alternative or to select another alternative.
interest buincluding all closure costs, for the remediation up td the claimant elects to implement a higher cost remstiitegy
approvalas a closed remedial actiothe remedial action plan, the claimant shall notify thelepartment in writing of the intent to
costdetail,information on any interim actions conducted duringsea higher costlternative. The notification shall include the
thesite investigation, and a separate report providing the informsatementhatthe claimant agrees that the department approved
tion detailed in s. NR 716.15, and including an estimate of totlternative establisheshe maximum reimbursable amount for
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209 SAFETY AND PROFESSIONAL SERICES SPS 347.355

consultingand commodity services under the fund and that addnentwill notify the consultant or the firm of the general restriction
tional costs for the occurrence, excludingerest, will not be sub from attempting the remediations. The department may also dis
mittedto the fund. qualify the consultant from performing all work under PBECF

(b) The department may elect to approve reimbursement for(4) SUNSETOFTHISSECTION. The election under sub. (2) to-uti
a higher cost remedial strate@yit furthers the objectives of the lize this section may not be made on or after May 1, 2006.
program.  History: Cr. RegisterDecember1998, No. 516, &f1-1-99; CR 04-058: am. (1)
History: Cr. RegisterDecembgr1998, No. 516, &f1-1-99; CR 04-058: am. (2) (intro.)and (2), cr(4) Register February 2006 No. 607, f1-06.
(a)to (c), r (4) and (5), cr(4) Register February 2006 No. 602, 8f 1-06; correction
in (4) made under s. 13.92 (4) (b) 7., Stats., Register DecemiieN20572. SPS 347.34 Reduction of deductible, based on
. . . financial hardship. (1) Thedeductible amount specified in s.
SPS 347.338 Review of existing sites. (1) GENERAL. 101 143 (4) (dg), Stats., for undesund petroleum product stor
The department may review the remedial performance and cogfgsystems may be reduced by the department to $2500, where
associatedvith any existing sites. As part of the revieWe roof of financial hardship is established in accordance with sub.
departmentnay elect to do any or all of the following: 2).
(@) Deny any or all fundingafter July 1, 1998, if a claimant Note: See the Note under s. SPS 347.025 (2) for a regfrnt101.143 (4) (dg),
failed to carryout site recommendations developed by the DN&ats.
in its “PECH Efficiency Project.” (2) Financialhardship shall be demonstrated on a form pro
Note: “PECFA Efficiency Project” refers to a study conducted by the DNR.  vided by the department, in didient detail to enable the depart
(b) Deny any or all funding if a claimant fatts provide infor ~ mentto determine whethehe hardship either exists, or will occur
mationrequired by the departmeas part of a review of existing if the deductible is not reduced under this section.
sites. Note: The department forms required in this chapteravailable from the Divi

sion of Environmental and Regulatory Services &.Mox 7837, Madison, WI
(2) EXISTING SITE CAPS OR ESTIMATES. The departmenmay 53707-7837, or at telephone 608/266-7874 and 608/264-8777 (TTY), or at the

requirea redetermination of costs fany existing site to establish departmensites for petroleum programs and PBGE dsps.wi.gov
atotal cost, excluding interest bimicluding all closure costs, to _History: Cr. RegisterFebruary1994, No. 458, éf3-1-94; CR 04-058: and
. X . - recr Register February 2006 No. 602, &-1-06.
achievethe status of alosed remedial action. After reviewing the
total cost,the department may do any or a combination of the fol
lowing: approve and establish a cap on total costs, excludi
interest;deny approval of costs; approve system enhanceme
bundle the site with another remediation(s); or direct the si
througha public bid process to establish a lower site cost. .
claimantmayelect either to implement the alternative or to select (2) SEQUENCINGPAYMENTS. (a) Except for those cases speci
anotheralternative. If the claimarglects to implement a higher 11€d in sub. (3) (a) and (b), claims shall be paid on a strict first-in—
costremedial strategyhe claimant shall notify the department ifirSt-out basis with the claim date being established when any
writing of the intent to use a higher cost alternative. The notificieduiredstateagency approval and the complete claim package
tion shall include the statement tihe claimant agrees that the'@vebeen received by the department. _
department-approveaiternative establishéise maximum reim (b) Closure. Payments shall be made for closed remedial
bursableamount for consulting and commodity services under tiggtions.
fund and that additional costs for the occurrence, excluding inter (c) Progress paymentsAll requestsfor progress payments

SPS 347.355 Award payments for claims received

.the department on or after April 21, 1998. (1) Gen-

AL. Awards shall be made if funds are available at the time of
mpletion of a claim review

est,will not be submitted to the fund. shall be accompanied bg completed Remedial Action Fund
History: Cr. RegisterDecember1998, No. 516, &f1-1-99. Application form (ERS-8067). The department may conduct
] o field or financial audits or inspections to verify completion of each
SPS 347.339 Cost effective remediations. (1) FLEXI-  phaseof remediation prior to payment. Progress payments may

BILITY. If a claimant can achieve a closed remedial action, and #&made only at the following times:
total costs incurred are equal to or less than $60,000, excluding 1. Completion of an emgency action.

interest,the departmenwill allow the claimant to complete their . . L . .
remedialefforts without the requirements to: 2. After completion of an investigation and receipt of written
- S ' L approvalby the department to submit the investigation claim.
(a) Develop and submit investigation and other interim-envi 3 A | of a closed dial acti
ronmentalreports, if the site closure decisidals under the - Approval ot a closed remedial action. _
department'sauthority 4. Approval of natural attenuation as final remedial

(b) Develop and submit a remedial action plan and be potdfSPONS®r at the end of each one—year cycle of the monitoring
tially subject to caps, bundling and public bidding. necessanto show that remediation by natural attenuatioth

; S occur.
(c) Adhere to the $40,000 cap on |nvest|g.at|on COStS'. 5. At the end of eacbne-year cycle of monitoring required
(2) NOTIFICATION AND REQUIREMENTS. If a claimant and his or .. o#_cite contamination
her consultanélect to attempt to achieve a closed remedial action . N .
6. After implementation and 1 year of actual operation, or

within the $60,000 limit, the department shall be notified in. _=: * e
advanceof implementation of the remediatigrocess of the monltorlng,gr combination thereof, and every 1 year thereafter
intendedattempt. If the dbrt is notsuccessful, the department 7. For sites selected by the department for progress payments
shallbe notified as soon as it is known or should have reasonabfsedupon extremdife safety and environmental risk and where
beenexpected to be known that the site will not be completé@e claimant has demonstrated ttee departmerg’ satisfaction
within the $60,000 limit. The $60,00init shall not be exceeded thathe or she does not have the financial means to conduct-a reme
without prior notice to and approvéiom the department. After diation without progress payments: the department shall be the
notification of the failure to accomplish a closed remedial actiogoledeterminer of whether progress payments are to be allowed,
the department will provide direction on whether additionandan appeal of the decision to the department is not allowed.
actionwill be funded. If any expenses above the $60,000 limit are (d) Other interim paymentsThe department shall also make
incurredwithout department approval, they may notckemed awardsat the following points:
for reimbursement under the PECfInd. 1. When a lender terminates a funding relationship with a
(3) DisquaLIFicaTioN. If a consulting firm or consultant, in claimantand requests reimbursement for the funds expended. A
the opinion of the department, exhibits a pattern of attempting aodmpleted Assignment of PEGCK Reimbursement form
failing to complete remediations under this section,dbpart (ERS-8523)hall besubmitted to the department prior to pay
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mentand the check shall be jointly paid to the claimant and tloé the commissioner of insurance, as specified in s. Ins 6.35, con
lender. cerningineligible costs for third—party claimshall apply

2. When a claimant has incurred eligible expenses equal to the(2) THIRD-PARTY COMPENSATIONFOR UNDERGROUNDSTORAGE
occurrencemaximum plus the applicable deductible. TANKS. Costs incurred from environmental pollution aathedi

3. When the conditions prescribeds. 101.143 (4) (a) 2. b., ationactions, including compensation to third parties for property
Stats.occur damageand individual bodily injury may be deemed eligible

Note: Section 101.143 (4) (a) 2. b., Stats., reads as follows: “The department sGQStsas specified in s. SPS 347.30 (1).
issuean award if the owner or operator or the person has incurred at least $50,000 Mote: Liabilities which are excluded from coverage in liability insurance policies
unreimbursectligible costs and has not submitted a claim during the preceding ft2 bodily injury and liabilities which are excluded in liability insurance policies for
months.” propertydamage, for the purpose of this chapieg defined by the state ofstfonsin

. : : P . commissionenf insurance, as specified in s. Ins 6.35, as required in s. 101.143 (1m),
4. When there is a change in responsible pértiye previous &t P a (1m)

responsibleparty files a claim. Note: If a person conductsramedial action activity for a disclygrfrom a petro

5. When there is a changedonsulting firms working on the leum product storage tank system or home oil tank system, whether or not the person
’ files a claim under this chaptehe claim and remedial action activity conducted are

project. not evidenceof liability or an admission of liability for any potential or actual envi
6. When there is a Change in lenders for the prOJect. ronmentalpollution, as specified in s. 101.143 (7) (b), Stats.
7. When the department directs filing a claim, in doréto (3) INTERVENTIONIN THIRD-PARTY CLAIMS. The owner or oper
i atorof an undeground petroleum product storage system eligible
reduceinterest costs to the program. - .

Note: The department forms requiredtiis chapter are available from the Envi for an award Ur_‘f_’er the scope_ of this ch_apa;hall nOtlfY the
ronmentaland Regulatory ServiceBivision at FO. Box 7838, Madison, Wi departmenin writing of any action by a third party against the
53707-7838,0r at telephone 608/267-375%hd 608/264-8777 (TTY), or at owneror operator for compensation. The department may-inter
www.dsps.wi.govunder petroleum programs and PECF _ venein any third—party actions against an owneoperator of an

_(e) Penalty for not submitting @quired claim. If a claim sub yndergroundpetroleum product storage tank system for com
mittal that is directed under pgd) 7. is not submitted within 120 pensatiorfor bodily injury or property damage. The department
daysof receivingwritten notification of that directive, any interestyf jystice may assist the department in this intervention.

expensebeginning on the 121slay and extending until the 4y 1,20 bRty COMPENSATIONFOR ABOVEGROUND STORAGE

departmenteceives the claim, is not eligible. TANK SysTEMs. Third—party damages are not a reimbursable
(3) PrIORITY PROCESSING. (a) Emergencyactions. The expenséf the damage is the result afdischage from an above

departmentmay after determining that an ergency exists, groundpetroleum product storage system.

makean award in advance of claims received priothe emer (5) REASONABLE JUDGMENTDETERMINATION. (a) Third—party

gency claim. The finding of an engency shall be made based,ersonainjury. The department may establispeer review adju

uponan immediate need to protect public health safdty The ; e i i
finding of an emegency may not be based on financial hardsh%'cator panel to review third—party personal injury reimbursement

S ) imsresulting from a dischge from an undground petroleum
or indigenceof the responsible party or agent. The _departmeﬁﬁ)ductsystem under the scope of this chaptée reviewpanel
shallbe the sole determiner of whether an eyaecy exists, and

| of the decisi he d h I q shall make a monetary determinatiéor reimbursement based
anappeal of the decision to the department is not allowed. ;4 reasonable health care service casis other computation

(b) Cost-effectivegmediations, tanks for schools and farmsmethodsestablished by the department.
andhome oil tanks1. Claims received under subds. 2. and 3. may (b) Peer review adjudicator panel. The panel may make a rec
beprocessed and awards may be made thereto, ggtessing  ommendatiorto the department for an award from the fund to
other completeclaims, except for emgency claims under par compensatehe thirdparty for personal injury or property dama
(2),and except for claims for either home oil tanks or farm tankss ' The department shall review the recommendation and make

asprescribed in s. 101.143 (4) (a) 5. and 5m., Stats., respectivglyjecision regarding an award amount under the program.

Note: Sections 101.143 (4) (a) 5. and 5m., Stats., read as follows: . . . "

“5. The department shall review claims relaetiome oil tank dischges as soon  (€) Third—party property claims. For third—party claigsse
asthe claims are received. The department shall issue an award for an eligible haiededwith the removal of property itenssich as, but not limited
e Sl o e e 5 i anks(2;Plackiop and cement, th depreciated valle of the property may
describedn par (ei) as soon as the claims are receivede department shall issue .be relmb.ursed' T.he basis of the value of the property .Sha” be
an award foaneligible dischage from a farm tank described in péi) as soon as includedin the claim. Full replacement costs maot be reim
it completes the review of the claim.” bursedby the fund.

2. Priority processing may be assigned to a claim for a closed(6) EucisLE cosTs. () A responsible partyay include the
remedialaction that is achieved at a total cost of $60,000 or lessimbursementor personalnjury or property damage costs on a
excludinginterest. claim for an award within the scope of this chaptReimburse

3. Priority processingnay be assigned to a claim for a petroment of a claim shall be based upon a showing that the cost was
leum product storage system which is owned by a school distrii@useddy thepetroleum product dischge and that the amount
andwhich isused for storing heating oil for consumptive use oglaimedis reasonable.
the premises where stored. (b) If third—party claims exceed the maximum allowed under

History: Cr. RegisterDecember1998, No. 516, &f1-1-99; CR 04-058: am. (2) this chapter for the applicable type of unglund petroleum

c) (intro.), 2., and 4. to 8., « d) 3.to 7., (e), (3) (b) 2. and 3., renum. (3) (b) t : :
ée) Es) (b)) 1. and am. Regis(igzr)lge)bruary zo(og l\(lo) sstgzser—oe. 6 OlF(’)rVC\),?nUgCgSrtggri'ge tank system, costs shall be reimbursed in the fol

SPS 347.36 Third—-party claims. (1) GENERAL. A 1. Eligible costs of on-site andfesite remediation and
responsibleparty may file a claim with the department for théePlacemenof drinking water wells;
reimbursemenbf an ‘amount paid to third parties for personal 2. Eligible costs for personal injury; and
injury to another individual or &fsite property damage associ 3. Eligible costs for property damage.
atedwith a petroleum product disclggr from an undground History: Cr. Register February1994, No. 458, &f3-1-94; CR 04-058: am. (1)
petroleumproduct storage tank system within the scope of t %'bs)tg'FeSt;;LtlsaryR2eOOigt§r0bggs&bSG—rlQ—&)lg; téc;rzrectlon in (2) made under s. 13.92
chapter. The existence of these claims shall be made known to the™ "~ nRed T

departmentby the responsible partpo later than 30 calendar gpg 34737 Recovery of awards.  Sale of remedial

daysfrom the date that the responsible party knew or could haéfaui ; h
pmentr supplies shall comply with s. 101.143 (5) (a), Stats.
reasonablyeen expected to have knowfthe occurrence of the Note: Section 101.143 (5) (a), Stats., reads as follows: “If a persomegkived

injury or personal property losRRules established by thefioB  anaward under this section sells equipment or supplies that were eligible costs for
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which the award was issued, the person gi@lithe proceeds of the sale to the departprovidersand others who perform remedial action serviedls,

ment. The proceeds shall be paid into the petroleum inspection fund.” ; :
History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; CR 04-058: and owne_rs,operators, a.“d pers_omvmng home oil tank systems
rect Register February 2006 No. 602, 6-1-06. who file or attempto file a claim under the PE@Rprogram shall

maintainrecords relevartb a claim for 6 years after claim submit
Subchapter 1V — Credentials, Laboratories, Drilling  tal and make available upon request ofdepartment, all finan

Eirms and Audits cial and work records deemed by the department as necessary to
support or investigate a claim or attempted claim.
SPS 347.40 Reimbursement and credentials. Reme (b) Penalties. Penalties for violations of this section shall be

dial consulting services and activities performed by individuaBstablished in accordance with s. 101.143 (10), Stats.

and firms who do not have ttamplicablecredentials under ch. Note: Sectiotn 101.143 (10), StaLS-v readlstaskfollthS: ‘PENBS (a) A(?y N
. ; i owneror operatarperson owning a home oil tank system or service provider who

SPS305 toparticipate in the. PEGFprogram may not be reim fails to maintain a record as required by rydjesmulgated under sub. (9) (a) may be

bursedunder the scope of this chapter unless the department detgfiired to forfeit not more than $2000. Each day of continued violation constitutes

mines that denyingthe reimbursement would conflict with aS(%r)Ja'&ate dénse. . 1 & home Gk svst )
iavi @ ny owner or operatpperson owning a home aénk system or service pro
achlewr_lgthe gc.)als of the PE rogram. . . vider who intentionally destroys a document that is relevant to a claim for reim
History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; CR04-058: rand bursementinder this section is guilty of a Class G feldny
recr. Register February 2006 No. 602, &-1-06; correction made under s. 13.92

(4) (b) 7., Stats., Register December 20lo. 672. (c) Notification of work performedThe department magt
) o _ its request, require consultants and consulting firms registered to
SPS 347.41 Laboratories and drilling firms. participationand all oganizations and individuals who perform

(1) INsurANCE. (a) As of March 1, 1994, all laboratories perremedialaction services and all owners, operators p&ons
forming work under the PEG¥program shall obtain and main owning home oil tank systems to notify tliepartment no less
tain errors and omissions (professional liabiliggverage of no than10 calendar days in advance of any work being performed at
lessthan $1,000,000 per claim, $1,000,000 annual aggregate andite or sites.

adeductible of no more than $100,000 per claim. (d) Parallel sampling equirement. At the request of the

(b) As of March 1, 1994, all drillingirms performing work departmentconsultants or firms registered to participate gaer
under the PECHA program shall obtain and maintain generahizationsor individuals who perform remedial action services
liability coverage, including pollution impairment liabilityf no  shall,as directed by the department, take soil or groundwater sam
lessthan $1,000,000 per claim, $1,000,000 annual aggregate gtk and submit these samples to a laboratory specified by the
a deductible of no more than $100,000 per claim. department.The cost of preparing and submitting these samples

(2) Coveract. The insurance obtained by laboratory drid  shallbe an eligible cost to tHRECHA program independent of any
ling firms shall cover work performed under PEC#n or after costcap or cost estimate. The laboratory reports, for requested
March 1, 1994. For all laboratory and drilling firms included irsamplesshall be sent to the department directly fromsihecified
aclaim, a certificate or certificates verifying the existence of tHaboratory. The cost of the laboratory analysis shall be paid by the

insurancecoverage as specified in sub. (1), shall be submittesnerand submitted as part of the PEC#aim.
with the PECRA claim. His&or%/: Cr. R;eg{)sterFebruasry1994, No. 4b58,3éf3b—1—93; CFij4—(t))5£|3_\; am. (2)
(3) RaTINGg. The insurance coveraghall be provided by a (Fggt?rﬂaﬁyz)é%%;*&,3_(6255?2?;“_'1(_%&) to (e} to be (3) (b) to (c) and@n(b) Register

firm that has an A.M. Best rating of at least “A-".

(4) ALTERNATE MECHANISMS. A laboratory or drilling firm Subchapter V — Legal Issues
may request the departmemntipproval of an alternateechanism
for meeting the requirement of the maximum deductible of SPS 347.50 Notifying the department of real estate
$100,000per claim. The department shall review the request atrdnsactions. (1) PROPERTYTRANSFERORLEASE. The owner or
determinewhether the mechanismeets the requirement of theoperatoror person owning a home téink system shall notify the
rule. departmendf any real estate transactioffieating the ownership

History: Cr. RegisterFebruary1994, No. 458, &/3-1-94; CR 04-058&enum. Qr operation of a remediation site.
from Comm 47.415 Register February 2006 No. 602 5efl-06.
(2) REAL ESTATE SALES AGREEMENT OR LEASE AFFECTING
SPS 347.42 Field and financial audits. (1) GENERAL. RESPONSIBILITY FOR THE REMEDIATION. The sales agreement or a

The department shall routinely investigate remediation sites i@Sefor a property being transferredleased prior to the comple

establishthat the remediation is appropriate and that cosen of a remediation shall identify the pady parties responsible

incurredreflect the remediation services and activities. for the completion of the remediation, responsible for the payment
(2) AppLicABILITY. The department magonduct field and of costs and eligibleo receive PECK proceeds. The party or par

financialaudits as deematkcessary in order to further the goal%es eligible to receive the PE@Faward shall submit a signed

- : f the sales agreement or lease, a form W-9, antbase
of the PECR program. Activities which may warrant the conduc opy o - . ' y .
of a field or financiakudit may include, but not be limited to, thet[]%r?]:;tycﬂ%'ous assignment of award under s. SPS 347.15, with

followmg: . History: Cr. Register February 1994, No.458, ef. 3-1-94; correction made
(a) Complaints; unders. 13.93 (2m) (b) 1., Stats., Regisecember1998, No. 516; CR 04-058:
; ; . am. Register February 2006 No. 602f. &-1-06; correction in (2) made under s.
(b) High costsites; . 13.92(4) (b) 7., Stats., Register December DOIb. 672.
(c) Cases where retrofits are being undertaken;
(d) New construction activities; SPS 347.52  Dispute resolution procedures. (1) Any
(e) Receipt of additional information which megsultin moel ~ Person,including, but not limited toowners, operators, persons
ifying the initial determination of eligibility; owninghome oil tank systems and their agents sulymit a writ

(f) More than one occurrence on a specific site; and tencomplaint to the department regarding a consultamsulting

(9) Sites having commingled plumes firm or other service provider
Note: Defrauding the PEGFprogram may result in revocatian suspension of (2) The department may investigate consultants, consulting

credentialsssued under ch. SPS 3@8id criminal prosecutions under chs. 939 andirms or otherservice providers on its own initiative or upon the
943, Stats. receiptof a complaint. The department may conduct an investiga
(3) MAINTENANCE OF AND ACCESSTO RECORDS. (a) General. tion and make aetermination regarding a complaint as soon as
All consultants and consulting firms registered to participate, practicablefollowing the receipt of the complaint. The depart
organizationgnd individuals, including but néimited to service mentshall take appropriate action based oml@termination. If
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it is determined that no further action is warranted or authorizéag. A transcript of the recorded hearing shall be prepapech

the department shall notify the personteafed. requestt the expense of the party requesting the transcript: Cop
_ History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; CR 04-058: am. Reg ies of transcripts prepared under this section shall be provided to
ister February 2006 No. 602,fe5-1-06. the other party oparties upon payment of the actual cost of eopy
ing or obtaining a copy of the transcript. The department may
requirepayment in advance. A transcript may be provided at the

may request a hearing with the department, as specified indgpartment expense to a party who demonstrates impecunious

101.02(6) (e), Stats., on amjecision decting that persos’legal nessor financial need if that party has filed a petition for judicial

: P review. Where the department contracts with a court reporting
E%h(tg)egﬁg %2?(8?2?“"% In'ss. SPS 347.03, 347.355 (2) (¢) 7. atﬁln for the preparationf transcripts, the fees clgad for tran

(b) Appeal equirements.1. All appeals pursuant to this chapzznptlon and copying shal bg qual to the fees gadrto the

¢ - . partmenby the court reporting firm.
ter shall be in writing and shall be received by the depar_tment n istory: Cr. RegisterFebruary1994, No. 458, &f3-1-94; CR 04-058: am. Reg
later than 30 calendar days after the date of the decision bejgg February 2006 No. 602,fef~1-06; correction in (1) made under s. 13.93 (2m)
appealed.Appeals received more than 30 days after the date of thier., Stats., Register February 2006 B2; correction in (1) (a), (b) 3. made under
decisionbeing appealed shall be dismissed. For purpostssof S-13-92 4) (b) 7., Stats., Register Decembed204. 672.

section, appeals received after:30 p.m. shall be considered o )
receivedon the next business day SPS 347.54 Arbitration. (1) AppLICATION. (a) If aclaim

Note: A claimant or an attorney representing the claimant may request an admi@twho files an appeal under s. SPS 347.53 requests use of arbitra
trative hearing to review thiaction by delivering, mailing, or faxing a written requesttjon and if the amount at issue is $100,000 or less, the appeal shall
for a hearing to: be processed under this section.

SPS 347.53 Appeals and hearings. (1) APPEALS. (a)
General. A responsible partyagent, consultant or consulting firm

Delivery address: ; ; ; i
Department of Safety and Professional Services RE&ipeals (b) 1. Arequest f(.)arbltratlon. shall be CQnSIdered as a.Wlth
201 West Washington Ae., 39 Floor drawalof the appeal filed regarding the subject of that arbitration
Madison, Wsconsin andprecludes the claimant frogoing forward with an adminis

g :H;r:tgn aedrﬂr(?é afety and Professional Services cals trative appeal regarding the same issues under s. SPS 347.53.
p_OF_‘ Box 7838 y 2. Proceeding to an appeal hearing under s. SPS 347:53 pre
Madison, WI 53707-7838 cludesthe claimant from filing an arbitration request regarding the
Fax number: sameissues.

(608) 267-1381 , . (c) Arequest for arbitration shalein writing signed by the
2. An appeal shall be signed by the person whose legal right§mantor their attorneyshall include the names and addresses
areaffected by the decision being appealed or an attorney-repig 5| parties, and shall be made after denial of costs submitted for

sentingsuchperson. Any appeal filed by a person other than thgimprsementyut prior to commencemeat a hearing under ch.
personwhose legal rights are fatted by the decision being 557 giats.

appealecbr an attorney representing thafeated person shalie (2) Score. Only the costs in the following categories may be

dismissed. the subject of arbitration under this section:

3 47?’30'?5‘)3? lé)o f;:]earnsbgjg?stm?gsselglehglble, aslisted in s. SPS (@) Invest_igating a petrole_um product discjear
4. The written appeal shall list every reason the departsnent’ (b) CP:Iandnln% remedla(;_alctlo?. tiviti

decisionis incorrect and shall identify every issue to be consid (¢) Conducting remedial action activities.

eredin the hearing. Issues not raised in the written appeal unde3) DEFINITIONS. (@) Deadlines. All time deadlinesn this see

this subdivision are considered be waived and shall be dis 0N, €xceptin sub. (10) (e) 1., are specified in calendar days.

missed. (b) Terms.. Except where otherwise specified, foﬁowing
(2) HearINGs. (a) General. All hearings shall be conductedt€rmsare defined as follows for the purposes of this section:
in accordance with these rules and chapter 227, Stats. 1. “Administrator” meanshe administrator of the enviren

(b) Settlement agement prior to hearinglf the department mentaland regulatory services division of the department, or his

and the d&cted partyare able to reach agreement on dispositid?l ner designee.

of an appeal prior to a hearing, the followiagfions shall occur: 2. “Arbitrator” means a person appointed in accordance with
1. The settlement agreemesitall be transmitted in writing S- 101.143 (6s), Stats., and governed by the provisions of this sec

to the administrative law judge designated by the secretahgeof tion. _

department. Note: Section 101.143 (6s) Stats., reads as follows: “Upon the request of a person

L who files an appeal od decision of the department under this section, if the amount
2. The settlement agreement shall be binding upon the parti@ssue is $100,000 or less, the appeal shall be hearebyr more individuals desig

whensigned by both parties and returned to the department. natedby the department to serve as arbitrator under rules promulgated for this pur
eby the department. In such an arbitration, the arbitrator gmaler a decision

. . po
3- The settlement agreement shall _be co_nsudered a ld_j e conclusion of the hearing, or within 5 business dégs the conclusion of the
motion by the parties to dismiss the appeal its entirety or to dismiggring if the arbitrator determines thaditional time is needed to review materials

suchportions of the appeal as may be encompmeue terms submittedduring the hearing, fsfming, modifying or rejecting theecision of the
of the settlement agreement department.The arbitrator shall promptly file his or her decision with the department.

) : . . The decisiorof the arbitrator is final and shall stand as the decision of the department.
(c) Prehearing discoveryThere shall beo prehearing discev An arbitratots decision may ndte cited as precedent in any other proceeding before

i i the department or before any court. A decision under this subsection is subject to
ery except as provided in s. 227.45 (7),_ Stats. _ reviewunder ss. 227.53 to 227.57 only on the ground thatehision was procured
(d) Witness feesWitness fees and milea@é witnesses sub by corruption, fraud or undue means. The record of a proceeding under this subsec

poenaedn behalf of the department shall be paid at the rate pt@n shall be transcribed as provided in s. 227.44 (8).”
scribedfor witnesses in circuit court. 3. “Claim” means the amount sought by a claimant as remedi
(e) Location of hearings All hearings shall be held iMadi- ationcosts actually incurred by the claimant at a remediaiten
son,Wisconsin at a location determined by the departmegie- T 4. “Ex parte communication” means any communication,
phonetestimony of individual witnesses and telephbearings written or oral, relating to the merits of an arbitration proceeding,
may be held at the discretiai the person designated by the secrésetweenan arbitrator and any party or their agent, which was not
tary as hearing dicer. originally filed or stated in thadministrative record of the pro
(f) Hearing transcripts. All hearings shall be electronically ceeding. Such communication is not ex parte communication if
recorded. Any party mayequest a copy of the electronic recordall parties to the proceeding haezeived prior written notice of
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the proposed communication and have been given the opporturigedingof the circumstances and substance of the communication
to be present and to participate therein. and may require the party who made the communicatioaused

5. “Party” means the department and grgrson who has thecommunication to be made, or the party whose representative
agreedpursuant to s. 101.143 (6s), Stats., to submit to an arbitf@@de the communication or caused the communication to be
tor one or more issues arising from a denial of incurred tosts Made.to show cause why that pagyiguments or claim should

havebeen claimed for reimbursement by a claimant. not be denied, disregarded, or otherwise adverségctation
(4) APPOINTMENT OF ARBITRATOR. (a) The department shall @Ccouniof the violation. . . .
establishand maintain a panel of environmental arbitrators. (e) The prohibitions of this subsecti@pply upon appoint

(b) Within 10 days of receiving a request for arbitration, thg_lentof the arbitrator and terminate the date of the final deci
administratorshall identify and submit simultaneously to (zdi :
tiesan identical lisbf 6 individuals chosen from the panel of arbi  (7) JOINT SUBMITTAL. (@) Wthin 10 days after receipt of the
trators, whom the administratbelieves will not be subject to dis arbitrator'sacceptance under sub. (#), the claimant and the
qualification because of circumstances likely tofeaf departmenshall jointly submit to tharbitrator a summary of one
impartiality. Each partyshall have 10 days from the date of receigr more issues arising from the denial by the department of
of the list to identify any individuals objected to, to rank théncurred costs claimed for reimbursemesncerning the site.
remainingindividuals in the order gfreference, and to return theThe joint submittal shall be signed by the claimant or their attor
list to the administrator|f a party does not return the list withinney, and a representative of the departmantishall include all
thetime specified, all individuals on the list are deemed aceeptz the following:
ble to that party From among the individuals whom the parties 1, A description of the sitand a brief summary of the actions
haveindicated as acceptable, and, in accordance with the-desikenat the site.
natedorder of mutual preferencé,any, the administrator shall 2. A statement of the issues arising from the costs denied by

appointan arbitrator to serve. If the parties fail to mutually agrege jenarment in the claim, that are being submittedsfsmlution
uponanyof the individuals named, or if the appointed arbltratorgy arbitration '

is unable to serve, or for any other reason the appointment-can ) .
not be made from the submitted lists, the administrator shall make 3- A Statement that the parties consent to resoluticheof

the appointment from among the other memlsithe panel. In ISSuesointly submitted to the arbitrator

no event shall appointment tfe arbitrator by the administrator 4. A statement that the parties agree to be bound by the final
takelonger than 30 days from the filing of the request for arbitralecisionon all issues jointly submitted to taebitrator subject to
tion. The administratos appointment notice to the arbitratortheright to challenge the final decision solely on the grounds and
shallinclude the names and addresses of all of the parties,-as prahe manner prescribed in subl)1b) and (c).

videdin the request for arbitration. 5. A statement that the parties agree that the final decision
(c) The arbitrator shall, within 5 days of receipthig or her shallbe binding only with respect to the costs at issue in the claim

noticeof appointment, file a signed acceptance of the case with tadmittedfor arbitration.

departmenand the claimant. The acceptance shall include-a dis 6. A statement that each signatory to the joint submittal is

closureto the parties of any circumstances likely fleefimpar = authorizedo enter into the arbitration and to bind legally the party

:lr?“ty, mltdufdtlr?g ag}{ b{f’i@f any flnanctlal or pers?na}l ;nter%_st '”_r%presentedby him or her to the terms of the joint submittal.
eresult of the arbitration, or any past or present relationship With' - \ o 02 0 o0 iR the ioint submittal &obi

the pkames or their C%Tnsel’ or anyhp.aﬁt ?]r present relationship io)n to }i/ne:luté/e o%/e or more adgi/tionajll issues arising in the

anyknown respor.15| € pqrty to which the gla|m .may.relate. referredclaim. To be efective, the modificatiomust be signed
(d) If anyappointed arbitrator should resign, die, withdra® py the arbitrator and all other parties.

disqualified,or otherwise be unable to perform the duties of they(8) FILING OFPLEADINGS. (a) Discovery shall be in accordance

office, the administratomay fill the vacancy in accordance WithWith this subsection : y

the applicable provisions of this subsecti@amd the arbitration ) ) ]
processshall be resumed. (b) Within 10 days after receipt of the arbitratoacceptance

undersub. (4) (c), the claimant shall submit to the arbitrator 2 cop

ies of a written statement and shall serve a copy of the written
gtatementupon all other parties. The written statement shall

g&:ludeall of the following:

(5) CHALLENGE PROCEDURES. (a) If any party wishes to
requestisqualification of an arbitratpthat party shall notify the
otherparties inwriting of that request and the basis therefor withi
5 days of receipt of the information on which the request is bas 1A e ncludi q otitrth

P P . tatement of facts, including a descriptithe costs

(b) The administrator shalhake a determination on any. S ; . ! . X
requestor disqualification of an arbitrator within 7 days after thdcurredby the claimant in connection with the action taken at the
departmenteceives the request, and shall notify the paities SIt€ that havebeen denied by the department, and statements
writing of the determination. This determination shall be Withimhmh state with particularity the basis for the claimaatssertion

the sole discretion of the administratand that decision shall be (Natthe costs Qeﬂied by the erartment are eligible.
final. 2. A description of the evidende support of both of the feol

(6) EX PARTECOMMUNICATION. (a) No partyor agent of a party 10Wing: _ _ _ S
may make or knowingly cause to be made to the arbitrator an ex a. The site at which the action was taken is an eligible site pur
parte communication. suantto s. SPS 347.02.

(b) The arbitrator may not make or knowingly cause to be b. There was dischage from a petroleum product storage
madeto any partyor agent of a party an ex parte communicatiosystemof an eligible petroleum product at the sitewhich the

(c) The administrator may remove the arbitrdtoany pre "emedialresponse action was taken.
ceedingin which it is demonstrated to the administrat@atisfae 3. A complete list of the specific costs which were denied by
tion that the arbitrator has engaged in prohibited ex parte cemrtitie department which the claimant has requested be the subject of
nication to the prejudice of any partlf the arbitrator is removed, the arbitration proceeding.
the procedures in sub. (4) (d) shall apply 4. To the extensuch information is available, the names and

(d) Whenever aex parte communication in violation of thisaddressesf all identified owners for the site, and the volume of
subsectiornis received by omade known to the arbitraidne arbi  thetanks and nature of the petroleum products that contributed to
trator shall immediately notify in writing all parties to the pro the contamination.
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5. Any other statement or documentation that the claimant (10) ARBITRATION DECISION. (@) Wthin 5 days after receif
deemsnecessary to support its claim. the statement and answer submittedler sub. (8), the arbitrator
(c) If any issue concerning the adequacy of the C|aiman§h&” rev_ieW the submit_tals and request any needed additional
remedialaction has been submitted for resoiution or may arigeformationfrom the claimant or the department.
during the arbitratols determination of thelollar amount of (b) Any information requested undpar (a) shall be sub
responseosts recoverable by the claimant, the statement shallrbittedto the arbitrator and served upalhother parties, within 5
accompaniedvith an index of any documents that formed theaysafter receiving the request.

basisfor the selection of the remedial action takethatsite, and (c) Within 10 days after receipf either the submittals under
acopy of all indexed documents. _ _ sub. (8) or the information requested under (@ whichever is

(d) Within 14 daysafter receipt of the claimastivritten state  applicable, the arbitrator shall render a proposed decision and
ment,the department shall submit to the arbitrator 2 copiesiof shall mail the proposal to the parties, unless the parties have
answerandshall serve a copy of the answer upon all other partiesttledthe dispute prior to the decision.

Theanswer shall include all of the following: (d) Within 10 days after receipt of thgoposed decision, a
1. A brief statement of the departmeritasis for denyinthe party may submit additional information to the arbitragmdif
costsat issue that are the subject of the arbitration. done,shall serve a copy of the additional information to all other

2. Any objections to thetatemenbof facts in the claimargt’ parties.
written statement, and, if so, a counterstatement of facts. (e) 1. Within 5 business days after receipt of any additional

3. A description of the evidence in support of the deparinformationsubmitted under pafd), the arbitratoshall render a
ment'sdenial of the costs at issue and any supporting documerftaal decision.

tion thereof. 2. The final decision shall be in writing and shalldigned
4. Any objections to the remedial action taken by the claimay the arbitratar It shall be limited in accordance with the arbitra
atthe site based upon any documents that formed the basis fordh® jurisdiction as established in sub. (9), and shall, if sssres
selectionof the remedial action. havebeen jointly submitted by the parties for resolution, contain
5. Any other documentation that the department deems rellee arbitratots determination of the dollar amount of costs denied
vant, including documentation that the department deems necky the department, if anyo be awarded to the claimant.
saryto support its denial of costs submitted by the claimant for (f) The parties shall accept as legal delivery of the final deci
reimbursement. sionthe placing in the United States mail of a true copy of the final
(9) JURISDICTION OF ARBITRATOR. (@) In accordance witlhe decision, sent by certified mail, return receipt requested,
procedure®stablished by thisection, the arbitrator is authorizedaddressedb each partglast known address or each patgttor
to arbitrate one or more issues arising from the denial by they’slast known address, or by personal service.
departmentf incurred costs in a claim for reimbursement. (9) Notice of the final decision shall be published by the
(b) The arbitratdis authority is to rendex decision regarding departmenbn its Vb site. The notice shall include the name and
the denial of incurred costs claimed and is limited to only thiecationof the site concerned, the names of the parties to the pro
issuessubmitted for resolution by the parties in the jembmittal ceeding,and a brief summary of the final decision.
for arbitration. Any issues arisirfgpom the denial of incurred Note: Notices of arbitrator decisions are posted at vesps.state.wi.us, under
costsclaimed that are not submitted for resolution shall be deenfé§oleumprograms and PEGE
to be waived and shall not be raised in any action seeking enforce(11) EFFECTAND ENFORCEMENTOF FINAL DECISION. (@) The
mentof the decision for the purpose of overturning or otherwigial decision shall beinding and conclusive upon the parties as

challengingthe final decision, except as provided in sub) () to the issues that were jointly submitted by platies for resohu
and(c). tion and addressed in the decision.

(c) If the issue of the dollar amount of incurred costs that weggiore, A established in s. SPS 347.54 (1) (b) 1., an arbisatecision may not
: . . appealed under s. .53.
deniedby the department has been submitted for resolutien, : : ' -
arbitratorshall determine, pursuant to pét), the dollar amount () As established is. 101.143 (6s), Stats., the final decision

: nderthis section is subject to review under ss. 227.53 to 227.57
recoverableby the claimanand shall award the amount of suc S '
coststo the claimant. }gtats.,only on the ground that the decision was procurecdapy

) . ruption, fraud, or undue means.
(d) The arbitrator shall uphold the departmedenial of costs p(c) Excent as necessary to shisaud. misconduct. partialit
in full or in part unless the claimant can establish that gieor pt as necessary to snvaud, » partiality
of such costs were either of the following: or excess of jurisdiction aauthority in any enforcement action,

1. Eligible costs based upon the departrsist of eligible aparty may not raise, for thmirpose of overturning or otherwise

. hallengingthe final isioni rising in the claim that wer
costsin s. SPS 347.30, or the schedule of usual and Cusmm‘é@?sﬁb?nit?édefor ?egglifi:n I'ks)iuaersbﬁrasﬁo%_ € cla atwere

costsestablishedby the department under s. SPS 347.325 for the (d) Neither the initiation of an arbitration proceeding nor the

periodin which the costs were incurred renderingof a final decision shall preclude atherwise dgct the

2. Clearly not excessive and clearlgcessarftaking into. i of the State of \consin, including the department, to do
accountthe circumstancesf the remedial action and relative toanyof the following:

theusual and customary cost schedule established lietraat- . . . . .
mentunder s. SPS 347.325 fitre time period in which the costs 1. Seek injunctive reliebr enforcement against the claimant

wereactually incurred. for further remedial action at the site concerned pursuant to s.
() If the arbitrator upholds the departmendenial only in t1hOl.144,Stats., or any other applicable stataégulation, or legal
eory.

part, the arbitrator shall award to thieimantonly those costs ) o .

incurredin connection with the portions of the remedial action 2. Seek anyelief for any violation of criminal law from any

that were upheld along with any associated interest that wgldimant,consultant, commodity providesontractoyor subcon

denied,less any remainindeductible and subject to occurrencdractor.

maximums. 3. Seek any relief, civil or criminal, from any person not a
(f) The standard of review to be applied by the arbitrator to tR@rtyto the arbitration proceeding under101.143, Stats., or any

department'seimbursement denial decision shall be whether tigéherapplicable statute, regulation, or legal theory

decisionwas arbitrary and capricious, or otherwise not in accord (12) FEESAND EXPENSES. (&) In any arbitration conducted, all

ancewith law. feesandexpenses of the arbitrator shall be divided equally among
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all parties. All other expenses shall be borne by the party incurringation. The consulting firm selected to perform the investiga

them. tion shall be responsible for planning and completing all
(b) The department shall establish the per diem fee for the afBvestigationactivities in the most cost-fettive manner pes

trator prior to the commencement of any activities byaHstra  Sible,drawing professional engineering and geologic conclusions

tor. from data collected durinthe investigation, and submitting any
(13) MISCELLANEOUS PROVISIONS. (8) Any party who pro consultantreports required by thsubchapter or s. 101.143, Stats.

ceedswith arbitration knowing that any provision or requirement (2) DEPARTMENT'S RESPONSIBILITIESDURING THE INVESTIGA-

of this section has not been complied with, and who fails to obj@ten. The departmerghall be responsible for tracking the expen

theretoeither orally or in writing ina timely mannershall be diture of funds for investigation activities as reported by the inves
deemedo have waived the right to object. tigation consulting firm, in accordance with s. SPS 347.62.

(b) The original of any joint submittal for arbitratiamodifi- (3) REIMBURSEMENT AND COSTCONTROLSDURING THE INVES-
cationto any joint submittal for arbitratiomleading, lettgror  TIGATION. For all investigation work that is not publicly bid under
other document filed in the proceeding, excémt exhibits and  this subchapterthe usual and customary cost schedederenced
otherdocumentary evidence, shall be sighgdhe filing party or in s. SPS 347.325 and the maximum costs specified in s. SPS
by his or her attorney 347.337(2) shall apply to reimbursement of all costs.

; ; ; ote: Under s. SPS 347.33 (6) (c), the department will not require commodity bid
(C) Al papersassouated with the proceedlng that are SEI’V%H% during theinvestigation, where reimbursement amounts are determined either

by a party to an opposing party shall be served by persenate, by the usual and customary cost schedule established under s. SPS 347.325, or by the

or by United States first class mail, or by United States certifi@dblic bidding process in this subchapter

maily return receipt requestedddressed to the paﬁﬁttorney; ) History: CR 04-058: crRegister February 2006 NO.l6OZ, 8f1-06; correction

or if the party is not represented by an attorney or the attorney c/4f?: (3 made unders. 13.92 (4) (b) 7., Stats., Register DecemiieNa0672.

not be located, to the last known address of the patypapers - . )

associateavith the proceeding that are served by the arbitrator or SPS 347.62 Periodic progress reporting during af‘

by the department shall be served by personal service or by UngE8 dmvestlgatlonf. h (1) FREIQ.UENf.CYOFREPORTS' (3) r:;'.n orm |

Statescertified mail, return receipt requested, addressetigo 1€ department of the consulting firsprogress and trestimate

party’sattorney: or if the party is not represented by an attorng§Stof work remaining in the investigation for each occurrence,

or the attorney cannot be located, to the last known address ofgfgconsulting firm for a site investigation shall periodicaiiyb

party. mit reports to the department in a format prescribed by the depart

" . . L ment,no later than the recurring, earlier of the following dates:

(d) If any provision otthis section, or the application of any

provision of this section to any person or circumstance is heIH 1. The anniversary date of the contract between the firm and
invalid, the application of that provision to other persons or cifl€responsible pariexcept as provided in pgb).

cumstancesand the remaindef this section shall not befatted 2. The end of the calendar month that follaive month of
thereby. completion of eaclnvestigative phase specified by the DNR or

History: CR 04-058: crRegister February 2006 No. 60, &-1-06; correction  the department.
in (1) (a), (b) 1., 2., (8) (b) 2. a., (9) (d) 1., 2. made under s. 13.92 (4) (b) 7., Stats,, ) ) .
RegisterDecember 201l No. 672. Note: See sub. (3) for information atirectivesfrom the departmeradr the DNR

to carry out specific investigation activities.

Subchanter VI — Competitive Public Biddin Note: See sub. (4) for filing a notice of completion of an investigation.
a P g (b) After a report is filed under pgg) 2., the anniversary shall
SPS 347.60 Selection of an investigation consult - bebased on the date of that report.
ing firm and notification to the department. (1) INmIAL (c) For occurrences that are not covered under s. 101.144 (2)

CONTRACT. (@) No later tharl4 days after a PE@Fregistered (b), Stats., the department shall send the DNR a copy of the reports
consultingfirm executes or terminates a writteantract with a receivedunder par(a).
responsibleparty for investigating a dischge from a petroleum  Note: Section 101.144 (2) (b), Stats., provides thatigartment has oversight

productstorage system, the consulting firm shall submit to tﬁﬁ:ﬁ%?st;?é"%gvcﬁ]g'z%hp%? of apetroleum product from a petroleum storage tank

department notification form prescribed by the department. 1 The site of the dischge is classified, as provided under sub. (3m) (a) 3., as
Note: See s. SPS 347.71 for special requirements for existing sites. mediumrisk or low risk, based on the threat that the digghposes to publigealth,
Note: The contracts referenced in this section are required by s. SPS 347.33%ggtyand welfare and to the environment.
(a)1. As established in s. SPS 347.30 (2) (L) and (i), the department will net reim2. The site of the dischge is not contaminated by a hazardous substance other
burse costs, including interest costs, for anyisitestigationwork performed out  thanthe petroleunproduct, including any additive, that was disgeat from the
side of these contracts. petroleumstorage tank.”

i i i i Note: Section 101.144 (1) (addtats., establishes the definition of high-risk sites,
(b) After receipt of a termination notice under.p@), the asfollows: “Except as provided under sub. (3g) ‘high-risk site’ means the site of a

departmenshall notify the responsible party the requirements gischargeof a petroleum produétom a petroleum storage tank if at least one of the
in sub. (2) for @ubsequent contract and for ineligibility of interesfollowing applies:

COsSts. 1. Repeated tests show that the disgbdras resulted in a concentration of-con
taminantsn a well used to provide water for human consumption that exceeds a pre
(2) SUBSEQUENTCONTRACTS. (&) If a contract under sub. (1) ventiveaction limit, as defined in s. 160.01 (6).

is terminated before completioof the investigation, and the 2. Petroleum product that is not in dissolgfthse is present with a thickness of
responsibleparty does not, within 60 days after the date of tHé%lf:et Offmme' asts'go"é” t(’j)’_ fepeatedde;?asgfefpemih_ 1,000 fect of 2 wel

H H H H H H . An entorcement standard IS exceet ounawater within 1, eet ol awe
noticein sub. (1) (b)’. perform either of .the actions SpeCIerd | erateddy a public utility as defined in s. 196.01 (5), or within 100 feet of any other
pars.(b) and (c), any interest costs relating to the work under thie!l used to provide water for human consumption.
terminatedcontract, whichaccrue between the termination date 4. An enforcement standard is exceeded in fractured bedrock.”

andthe beginning of a new contract, may not be reimbursed by th&ote: Sees. SPS 347.71 for special requirements for existing sites.

department. (2) DEPARTMENT RESPONSE TO INVESTIGATION PROGRESS
(b) Execute another written contract with a PEEFegistered RePORTS. After receiving a progreseport under sub. (1), the
consultingfirm for completing the investigation. departmenshall record the receipt and send a written response to
(c) Obtain written approval from the department for addition&ine responsible party and the consulting firm, providing an assess
time to comply with par(b). mentof the financial management of the investigation, an assess
History: CR 04-058: crRegister February 2006 No. 602, &1-06. mentof the estimate of the cost to complete the investigation for
the occurrence, and a decision, if possiloiewhether or not the
SPS 347.61 Management during a site investiga - occurrenceis subject to the public bidding process in s. SPS

tion. (1) CONSULTING FIRM'S RESPONSIBILITIESFOR THE INVES-  347.68.
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(3) DIRECTIVES FROM THE DEPARTMENT OR THE DNR TO CARRY includedin sub. (1) shall be subject to the public bidding process
OUT SPECIFICINVESTIGATION ACTIVITIES. At any time during the in s. SPS 347.68 if so directed by the department.
investigation,either the department, for an occurrence coverecHistory: CR 04-058: crRegister February 2006 No. 607, &f-1-06; correction
unders. 101.144 (2) (b), Stats., or tB&R, for any other occur in (1) (a), (b), (2) made under s. 13.92 (4) (b) 7., Stats., Register Decemb&®01
rence,may direct the responsible party and the consulting firm to
carry out specificactivities necessary to achieve the most cost— SPS 347.625 Claim submittal required (1) AssiGh
effective collection of investigation data necessaryl&ermine MENT TO PUB.LIC BIDDING. Whenever tqhe debartment notifies a
whetherthe occurrence isubject to competitive public bidding responsibleparty and the consulting firm that an occurrence is

svr;crilzc;oo:etl‘kl]réer:n?é%si;tri%nstandard, remediatiogeor scope of subjectto the publididding process in s. SPS 347.68, a claim for
Note: See the Notes under su.b (1) (c) for a repiitihe relevant text in s. 101.144 e“gible costsincurredup to then shall be submitted to the depart

() (b), Stats. ' B mept, no later than 120 days after the date ofdepartmensg
Note: Section SPS 346lladdresses the classification and transfer of sitedOtICe.

betweerthe DNR and the department, and s. SPS 24@)1(b) reads afllows: (2) COMPLETION OF A SCOPEOF WORK. (@) Whenever a cen

“Until a classification determination is made by the agency that receives asubmittalt. fi let £ K desi ted by the d
undersub. (2) or (3), DNR has administrative authority for the site.” sultingfirm completes acope of work designated by the depart

(4) NOTICE OF COMPLETION OF INVESTIGATION. () By the end ment, a clalm_for eligible costs incurred for thetope of work
of the calendar month that follows tbensulting firms develop shallbe .Sme'tted to the department, no later than 120 days after
mentof all investigation data necessary to define either the-renf@MmPletingthat work. . . )
diationtaget or the scope of the remediation for an occurrence, (0) The department may waive the requirement in (@aufor
the firm shall file with the department a notice of completion ¢imallscopes of work that do not include a change ddfarent
aninvestigation, on a form prescribed by the department. consultingfirm.

Note: As established in s. SPS 347.30 (2) (0) and (i), the department will net reim (3) INELIGIBLE INTERESTCOSTS. (a) Failure to filea claim prior
bursecosts, including interest cost, for any work performed after submittal of thg the deadline prescribed in sub. (1) shall result in ineligibility of
noticeof completion under this subsection and prior to the deparsrisstiance of any interest expenses incurred between the date of the depart

aresponse under sub. (5). s . d the d laim is filed
(b) For occurrences that are not covered under s. 101_144%ntsnotlce and the date a claim is filed.

(b), Stats., the department shall s¢mel DNR a copy of the notice  (b) Failure to file a claim prioto the deadline prescribed in
receivedunder par(a). sub. (2) shall result inineligibility of any interest expenses

(5) DEPARTMENT RESPONSETO NOTICE OF COMPLETION. After incurredbetween t_he_da_te of the completion of the scopeook
‘ Iandthe date a claim is filed.

receivinga notice of completion of a’? investigation of an oecu History: CR 04-058: crRegister February 2006 No. 604, &f1-06; correction
rgncelthedepartment shall Sgnd a written response to the FESPRN1) made under s. 13.92 (4) (b) 7., Stats., Register DecemtieN20572.
sible party and to the consulting firm, containing a decisiothby

departmenbr the DNR on whether the occurrence is subject to spg 347.63 Exemptions from competitive public

public bidding, or whether the responsible party may proteedpiqding. (1) GeneraL. Pursuant to s. 101.143 (3) (cp), Stats.,
remediatethe occurrence or take other action directed by thge following exemptions may apply to an occurrence:

departmenbr the DNR. (a) The department or the DNR may wattie public bidding

Note: See s. SPS 347.623 for determining which occurrences are subject to public

bidding. processn s. SPS 347.68 for the reasons set forth in s. 101.143 (3)
Note: See ss. SPS 347.325 and 34788 T0st controls for work that is not sub (CP) 2., Stats.
jectto public bidding. Note: Section 101.1483) (cp) 2., Stats., provides that either the department or the

Note: As established in's. SPS 347.30 (2) (p) and (i), the department will net rei@NR may waive the competitive public biddingguirement “if an enforcement stan
bursecosts, including interesosts, for any work performed more than 5 businesgardis exceeded in groundwater within 1,000 feet of a well operated by a public util
days after the department issues a decision under this section that an occurreritye &s defined in s. 196.01 (5), or within 100 feet of ather well used to provide
subjectto the public bidding process in s. SPS 347.68, if the work is conducted owater for human consumption.”

sideof that process. (b) An occurrence is exemfibm the public bidding process
(6) PROVIDING DEPARTMENTRESPONSEJOTHEDNR. FOr OCCW  in s. SPS 347.68 where or while the circumstances in subs. (2) to

rencesthat are not covered under s. 101.144 (2) (b), Stats., {88 apply or where the bidding process is otherwise waived by the
departmenshall send th®NR a copy of all written departmental departmenbr the DNR.

requnsseﬁsu,\?d un(?jer thbis 1sectfion. o vl s 101144 (2) EMERGENCYACTIONS. Work performedas part of an emer
(2 (o st e Notes under su (1) (@) for arepithe relevant text in s. 101.144 4. cyaction within the initial 72 hours after the onset ofribed
History: CR 04-058: crRegister February 2006 No. 60, &-1-06; correction {OF the action, is not subject to the public bidding prooessSPS

in (2) made under s. 13.92 (4) (b) 7., Stats., Register DecembieN20572. 347.68.

(3) BIDDING IS NOT COST EFFECTIVE. The department may

SPS 347.623 Assignment to public bidding.  waive the public bidding process in s. SPS 347.68 after -deter
(1) CosTESTIMATE EXCEEDS$60,000. (a) Occurrences undethe  mining that either bidding would ndie cost-déctive, or the esti
departmentgurisdiction. Unless exempted under s. SPS 347.6&atedadditional cost to complete a scopenafrk is reasonable.
anoccurrence covered under s. 101.144 (2) (b), Stats., shall bG(4) ALTERNATIVE ACCEPTABLE BIDDING PROCESS. The depart
subjectto the public bidding process in s. SPS 34¥.6& depart  mentmay waive the public bidding process i8S 347.68 after
mentestimates that the cost to completsita investigation and determiningthat a responsible parhas used an acceptable alter
remedialaction will exceed $60,000, including interest. nativecompetitive bidding procese choose the consulting firm

(b) Occurrences undeDNR jurisdiction. Unless exempted andestablish an estimated cost to define a closure standard, reme
unders. SPS 347.63, an occurrence fisatot covered under s. diationtarget, or scope of work for the remediation.
101.144(2) (b), Stats., shall be subject to the public bidding pro (5) TemporaRYDEFERRALOFPUBLICBIDDING. () The depart
cessin s. SPS 347.68 if the DNR estimates that the cost te COfentmay defer public bidding for an occurrence that is subgect
pletea site investigation and remedial actieifi exceed $60,000, the public biddingorocessn s. SPS 347.68 after determining that
including interest. additionalinvestigation activitiesvill produce specific data and

(2) CosT ESTIMATE DOES NOT EXCEED $60,000, OR INCURRED  informationwhich will contribute to the bidding process in s. SPS
COSTS EXCEED $60,000, INCLUDING INTEREST. Occurrencesnot  347.68for that occurrence.
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(b) The department shall provide a written notice to the respon (3) DISQUALIFIED INDIVIDUALS OR FIRMS. No individual or
sible party and the consulting firm specifying the conditions to fem that has been disqualified underSPS 347.67 may submit
metduring the deferral period. abid until the period of disqualification has ended and all cerrec

(c) The consulting firm shall cease work on the occurreng&e actions required by the departmenteinstate the individual
afterthe conditions that justified the deferral have been amet, Of J_I;m hac\;eogeoesg mRet-_ or February 2008 No. 602 65106 ;

I i i Titma: Istory: —| . CIRegister Februar: 0. B —006; correction
izacllls;]sbp;IIIto?/vmgtte\%rnkort':]caeytpeegggngoe:12% %?]ﬁ);g?einatﬂmzain (1), (3§,made under s. 13.82 4) () 7., Sytats., Register DecemideNa0672.

tion to proceed is received from the department. ; - I
Note: As established in s. SPS 347.30 (2) (q) and (i), the department will net rei@r S(F;’S 347.67 Disqualification ffl'ohm d bidding.

burse costs, including interest costs, for any work performed in violation of this pal ) ROUNDS FOR DISQUALIFICATION. (a) The departmemhay

graph. disqualify from public bidding any individual or firm that has
Note: Under s. 101.143 (3) (cp) 5., Stats., the agency waiving competitive putﬂ@neany of the following:

biddingfor an occurrence must provide notice to the other agencytiigsuing the . L
Waiverg_J P genove 9 1. Failed to complete a scope of work withireambursement

Note: Under s. 101.143 (4) (cm), Stats., the schedule of usual and custasiary cap established through public bidding.

referencedn s. SPS 347.325 must be used to determine the amount of eliwstde ; : L .
for an occurrence for which a competitive bidding process is not used, except in cir 2. Failed to complete the scope of work in a bid in a timely

cumstancesinder which higher costs must be incurred to comply with s. 101.143 @)anner.

(c) 3., Stats., and with enforcement standards. H i i sadui i
Note: Section 101.143 (3) (c) 3., Stats., provides that the owner shall “conduct all 3. Failed to meet requirements in DNR rule d project.

remedialactivities at the site of the discharfromthe petroleum product storage-sys 4. Received one or more notices froine department under

temor home oitank system necessary to restore the environment to the extent pragti SPS 347.62 (2) that assess the financial management of an
cable and minimize thenharmful efects from the dischge as required under s. ; ; :

592.11." investigationas t_macceptable. _ _ _

~ History: CR 04-058: crRegister February 2006 No. 607, &-1-06; correction 5. In any prior occurrence that has been publicly bid, failed
in (1) (a), (b), (2), 3), (4), (5) (a) made underl3.92 (4) (b) 7., Stats., Register g do either of the foIIowing:

Decembe2011 No. 672 .
a. Pay subcontractors after receiving payment for them.
SPS 347.64 Bidding completion of an investigation. b. Obtainlien waivers on or before the date of the final-pay
(1) INVESTIGATION ACTIVITIES MAY BE BID. During a site inves mentby the responsible party or the PECprogram, from all
tigation, if either the department or the DNR determines that ambcontractorpaid under subd. 5. a.

occurrenceis subject to the public bidding process in's. SPS g Fajled to execute a contract with a responsible party as
347.68,the department shall proceed under either of the fellowequiredin s. SPS 347.69 (1).

ing: 7. Failed to commence work within 45 days after executing
(a) For occurrences that are covered under s. 101.144 (2) @yontract, as required in s. SPS 347.69 (3).

Stats. the department shall issuevatten directive to the respen (b) In making disqualification decisions undis section, the

sitbhlerparty atnhd rt_he dc%nstuk:tindg firrrr\tr;o ﬁfaSTeh albworft;)éijlpt ?ﬁapartmentshall excuse failures that are shown to be due to fac
otherwiseauthorized by the department. e depa torswhich arebeyond the control of a bidding individual or firm,

tshesnp(gr%%tré% occurrence through the public bidding processdfjchas a responsible parsyinability to obtain financing.
Note: As established in s. SPS 347.30 (2) (r) and (i), the department will net reim (2) PERIOD OF D'SQUAL'F'CAT_'ON; T_he peI’IOd O_f (_Jllsque_ll!flea

bursecosts, including interest costs, for any work perforinedolation of this sub  tion shall be 2 rounds of public bidding for the fidisqualifica

section. tion, 4 rounds for the second disqualification, and 6 roundarfpr

(b) For occurrences that are not covered under s. 101.1444@hsequendisqualification.

(b), Stats., the department shall notify the responsible party andote: The department may consider disqualification from public bidding as-a con

the consulting firm that no further costs wlié reimbursed except tributing factor when applying other disciplinary actions to any individual or firm.

as established through the public biddimgcess in s. SPS 347.68  (3) WRITTEN NOTICE OF DISQUALIFICATION. The department

or as otherwise authorized by the department. shall provide written notification tany individual or firm dis
~ Note: See the Notes under s. SPS 347.62 (1) (c) for a reprint of the relevant galified from submitting bids. The notification shall specify the
in's. 101.144 (2) (b), Stats. reasondor the disqualification, the period of the disqualification,

(2) ScopPE OF WORK FOR BIDDING AN INVESTIGATION. The  theconsequence under s. SPS 347.69 that post-bidding contracts
departmentnay bida scope of work to include the remainder ot other sites may not be executed, and the right to proteppesl
aninvestigation, where the investigation has stopped under stis departmens decision.

). (4) CORRECTIVEACTION BY DISQUALIFIED INDIVIDUAL ORFIRM.

History: CR 04-058: crRegister February 2006 No. 60%, &fF1-06; correction B I s
in (1) (inro.). (@), (b) made undsr 13.92 (4) (b) 7.. Stats., Register Decembet 2011 N€ department may require an individual or firm that has pre
No. 672.

viously been disqualified to post a fidelitsurety or performance
bondor to take other corrective action specified by the depart
SPS 347.65 Department to determine scope of work ment, to protect owners or operators and the PE@&md from
to be bid. Prior to public bidding, the department shall determirfailure to carry out the work specified in the public bidding-pro
whetherthe scope of work to be bid will be the work necessary t@ssin s. SPS 347.68.
achieve closure, work to a defined remediatiogetgror comple (5) PROTESTSAND APPEALSBY DISQUALIFIED INDIVIDUALS OR
tion of a defined set of activities. FIRMs. An individual orfirm that receives a notice of disqualifica
History: CR 04-058: crRegister February 2006 No. 602, &+1-06. tion may protest the disqualification. The individual or firm shall
. P ; file a written protest with the director tife bureau of PE@Fno
SP5347.66 Bidder qualifications. (1) GENERAL Bids erthan5 business days after issuance of the notice in sub. (3).

) . ; . at
may be submitted only by representatives of consulting flr'Tiuefiling shall include all of the reasons for the protest. fegy

which are registered under ch. SPS 305 and which meet all eli 2 X A
bility requirements in this section and in the bid specifications>0n ot listed for the protest shall be deemed waived. The director

Note: The consulting firm retained by the responsible party to carry out the inve r the .dlrectots deSIQne,e may resqlve the prOteSt by elﬁher
tigation is eligible to bid remedial activities if the consulting firm meets all eligibiliydPholdingthe departmers’determination or by removing a dis
requirementsn this section and in the bid specifications. qualification, and shall issue a written decision later than 5

(2) PERFORMANCEASSURANCE. Every bidding firm shall sub businesgdays aftereceiving the protest. A protestor may file a
mit a certified commitment to complete the work described in theritten appeal of the decision of the bureditector or designee,
bid specifications and in the submitteid, for the price proposed to the administrator athe environmental and regulatory services
in the bid. division, no later than 5 days after issuance of the decision, pro
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videdthe protestor alleges a violation of s. 101.133ts., or of in determining the cost contained in a bid, and shall issue a written
this chapter The administrator or designehall resolve the decisionno later than 5 business days aftsreiving the protest.
appealwithout hearing and issue a written decision no later th@nprotestomay file a written appeal of the decision of the bureau
5 business days after receiving the appeal. The decision ondirectoror designee, to the administrator of the environmental and
appealshall be mailed or otherwise furnished to the protestor regulatoryservices division, ntater than 5 days after issuance of
theevent of the filing of a timely appeal under this subsection, thee decision, provided the protestor alleges a violation of s.
departmentmay not proceed further with disqualifying ali-  101.143 Stats., or of this chaptehe administrator or designee
vidual or firm from public bidding until a decision is issued on thghg|| resolve the appeal without hearing and issue a written deci
appeal. sionno later than 5 business days after receiving the appeal. The

History: CR 04-058: crRegister February 2006 No. 60%, &F1-06; correction i : . :
in (1) (a) 4., 6., 7., (3), (4) made unde3.92 (4) (b) 7., Stats., Register Decembed€Cisionon the appeal shall eailed or otherwise furnished to

2011No. 672. the protestor In the event of the filing of a timely protest or appeal,
the department may not proceed further with making the deter
SPS 347.68 Competitive public bidding process. minationin sub. (7) until a decision is issued on the protest or
(1) PuBLISHING THE REQUESTFORBIDS. The department shall postappeal.
arequest for bids on the departmerititernet b site. (7) DETERMINING THE LEAST COSTLY METHOD OF REMEDIAL

Note: Requests for bids are posted at wdaps.wi.goyunder petroleum pro
gramsand PECA.

(2) SumITTING BIDS. Firms submitting public bids in
responseéo thebid specifications shall comply with all of thefol

ACTION, OR THE CAP FORA DEFINED SCOPEOF WORK. (@) The least
costly method of remedial action or the cap for a defined scope of
work shall be determined according to pars. (b) or (c).

lowing: (b) For occurrences under the direction of the departrtient,
; PR ; departmenshall consider the least costly qualified lidntified
Bidd hall submit bid format bed by th - L .
deg;)rtmlent?rs shafl stbmit bids in a formprescribed by the under sub. (3) in determining the least costly method of remedial

ctionor the cap for a defined scope of work. No later than

(b) Bidders shall submit hids so that the bids are received Msinessdays after making its decision, the department shall

iﬂr??[ﬁ:%?(;t?peenéif?galt?;ﬁ;than 4:00 p.m. on the bid-endiigéte notify the responsible party of the departmeterminatiorof

.. theleast costly method of remedial action or the cap fiefied
(3) EvALUATING BIDS. (@) The department may not conside y b

anylate bids. Theepartment shall rank all remaining bids solelgcOpeOf work, and shall specify the maximum amount that will

on thebasisof cost, in ascending order from the least costly to tr)ééa reimbursed.
! 9 y Note: See the Note under s. SPS 347.62 (1) (c) for a reprint of the text in s. 101.144

most costly The department shall then eva!uat_e only the_ biel COB) (), stats., that establishes which occurrences are under the direction of the depart
tainingthe least costly proposal, to determine if all requirementgnt. All other occurrences are under the direction of the DNR.

of the bid specifications will be met, if the remedial strategy is (c) For occurrences under the direction of the DNR, the depart
appropriateto the geologic setting, aifdthebid is likely to estab  mentand the DNR shall jointly consider the least costly qualified
lish an amount to sfitiently fund the activities and outcome g identified under sub. (3) in determining teast costly method
objective contained in the bid specifications. The departmegitiemedial action or the cdpr a defined scope of work. No later
shall continue the evaluation processtil the least costly quali  than10 business days after making the decisiondépartment
erNdott;I dAIsSels?aeb::st:lfég?n.s 101.143 (3) (cp)Stats., the purpose of the least costIySha” notify the responsible party of tiiepartments’ joint deter
qualifiéd bid is to assist the.depértment, or the débartment and the DNRaking mination _Of the least costly method of remed|a! aCt'OmecaP
adetermination of the least costly method of remedial action. See sub. (7) for furf@f a defined scope of work, and shall specify the maximum
informationabout that determination. amountthat will be reimbursed.

b_d(b) The department shall reserve the right to reject any or all (d) 1. The determination of the least costigthod of remedia
1as. ) tion or the determination of theap for a defined scope of work
(4) NoTiCEOFDISQUALIFIED BID. The department shadtovide — shallestablish the maximum costs eligible for reimbursement by

written notification to any individual or firm that submitted a-dis the PECR program, excepwhere that maximum is increased
qualified bid. Thenotification shall specify the reasons for thg,nqers. SPS 347.70 @A).

disqualification,and the right to protest or appeal the departmient Note: See s. SPS 347.71 (5) for special requirements for existing sites.

decision. 2. Any additional costs above the maximum established in

_(5) Norice oF INTENT. The departmenshall announce its gypd.1. or s.SPS 347.70 (3) shall be the responsibility of the
intentto select the least costly qualified bid to assistatermin  recnonsibleparty

ing the least costly method of remedial action or a cap for a deﬁne istory: CR 04-058: crRegister February 2006 No. 604, &F1-06; correction
scopeof work. The department shall send the announcementiiiz) (d) 1., 2. made under s. 13.92 (4) (b) 7., Stats., Register Decembd@@I2.
writing to theresponsible party and shall post the announcement

onits Internet Vb site. The announcement shall identify the bid sps 347.69 Responsible party’ s contract with a bid -

the department has determined to be the least costly qudliied §g. (1) CONTRACT WITH REMEDIATION CONSULTING FIRM. (a)

Theannouncement shall identify all low bids that have been dis t ided i d later than 60 d it
qualified. The announcement shall be provided at lehdiust xceptas provided in pars. (c) or (d), no later than ays aner

] o the department issues the notification under s. SPS 347.68 (7) (b)
nessdays prior to the determination of the least costly method &r(c)’ the responsible party shall execute a written contridet
the determination of a cap. ) . oneof the firms that submitted a bid under s. SPS 347.68 (2), to
(6) PROTESTSAND APPEALS. A responsible partgr a bidder performthe work identified in the notification.
may protest the departmes&electlon andse of the least COStly Note: A model contract is available from the Environmental and Regulatory Ser

qualified bid to assist in making the determination in sub. (7). Thees Division at PO. Box 7838, Madison, WI 53707-7838, or at telephone
protestorshall file a written protest with the director of the burea08/267-3752nd 608/264-8777 (TTY), or at wwaeps.wi.goyunderpetroleum

of PECR no later than 10 business days after issuance of thjegrams and PEGE

noticein sub. (4) or (5), whichever is lateFhe filing shall include ~ (b) Failure to execute the written contract as required in par
all of the reasons for the protegtny reason not listed for the pro () shall result in ineligibilityof any interest expenses incurred
testshall be deemed waived. The director or the directiesig  from the dateof the notification under s. SPS 347.68 (7) (b) or (c),
neemay resolvehe protest by upholding the departmemigter  until a contract is executed and work commences on the-occur
mination,by removing a disqualification, or lmprrecting an error rence.
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(c) This subsection does not apply to a bidder Wwhoomes to either obtain closure or complete a defined scope of work. New
disqualifiedunder s. SPS 347.67, or where all subsequent warntaminatioris contamination not previously identified, such as
will not be submitted for reimbursement from the PE@md. contaminationin a broader area or deeper depth than previously

(d) The department may grant an extension oféeday identified.
periodspecified in par(a) only after a claimant demonstrates that 2. Abnormal weatherpreviously unknown geologic cordi
substantiveefforts to obtain financing have been unsuccessfultions, or previouslyunknown subsurface structures have been

Note: As established in s. SPS 347.30 (2) (s) and (i), the department will net reigncounteredhat directly dect the activities described in the least

bursecosts, including interest costs, for unauthorized services that are performe i iy i
any party other than a firm which submitted a bid und8P$ 347.68 (2) and which %%tlyquahfled bid identified under s. SPS 347.68 (3).

is contracted with under this section, if they are conduafted the qualified low bid (b) Foroccurrences under the direction of the DNR, the depart
® ?\l%gmér;%dsﬂgda&; g’ij’lzﬂaiz;()?))ly to anfafted site after a bidder who sub mentand the DNR may review_ and modify th(_% re_impursement
mits the least coétly qualified bidecomes disqualified, and no other bidder agreegap’and the department may rem't'ate, the public bld,dmg process
to perform the work within the corresponding reimbursement cap. ins. SPS 347.68, based a change of circumstances, if any of the

(2) NOTIFICATION OF CONSULTING FIRM SELECTION. No later —eventsin pif (a) 1. Smd 2. have o?c)u(r)red. e
than14 days after any contract for remediation under sub. (1)£ ote: See the Note under s. SPS 347.62 (1) (c) for a reprint of the textin s. 101.144

: : ; - b), Stats., that establishes which occurrences are under the direction of the depart
executedbr terminated with the responsible pathe consulting Sni\gﬂ.) All other occurrences are under the direction of the DNR. P
firm shall submit to the department a notification form prescribedvote: See s. SPS 347.71 (5) for special requirements for existing sites.
by the department. (4) DISQUALIFICATION FROM FURTHERWORK ON A PROJECT (@)

(3) ComMENCING WORK. The consulting firm that executes aGroundsfor disqualification. The department may disqualiéyy
contractunder sub. (1) shall commence the work specified theremdividual or firm from performing further work on a project, if
no later than 45 days after the contract is executed. theindividual or firm has done any of the following:

(4) REBIDDING OR SELECTIONOF NEXT-LOWEST,QUALIFIED BID. 1. Failed to complete a substantive portion of dedined
Where a bidder who submitted the least costly qualified biscopeof work within thecorresponding portion of the reimburse
becomedisqualified under s. SPS 347.67, araother bidder mentcap.
agreedo perform the work identifieth the notification under s. 2. Failed to complete the scope of work in a bid in a timely
SPS347.68 (7) (b) or (c), within the reimbursement esfeb  manner.
lishedunder s. SPS 347.68 (7), the department may either redirect3 £5jjeq to meet requirements in DNR rules on the project.
the scope of work through the entire public bidding process in s. 4. Failed to do either of the followina:

SPS347.68, or reinitiate that process at the bid evaluatiage - Failed to do either of he following: o
in's. SPS 347.68 (3). a. Pay subcontractoraithin a contracted timeline, after
~ History: CR 04-058: cRegister February 2006 No. 607, 6+1-06; correction Feceivingpayment for them.
in (1) (a), (b), (c). (4) made under s. 13.92 (4) (b) 7., Stats., Register Decenber 201 |y Qptainlien waivers on or before the date of the final-pay
No. 672. :

mentby the responsible party or the PECprogram, from all

SPS 347.70 Monitoring the progress of the scope of subcontractorpaid under subd. 4. a.
work in the bid. (1) NOTIFICATION OF PROGRESS.(a) The con 5. Failed to execute a contract with a responsible party as
sulting firm holding the contract required in s. SPS 347.69 (1) (&quiredin s. SPS 347.69 (1).
shall report to the department, in a formatescribed by the 6. Failed to commence work within 45 days after executing
departmentthe progress toward completing tbeope of work a contract, as required in s. SPS 347.69 (3).
definedin the bid specifications, at eachtbé following points:  Note: See s. SPS 347.71 (5) for special requirements for existing sites.

1. Three months after entering into the contract. (b) In making disqualification decisions undbis section, the
2. Twelve months after beginnirtge work in the successful departmenshall only excuse failures that are shown to be due to
bid, except as provided in subd. 6. factorswhich are beyond the control ofbédding individual or

3. Twelve months after submittinghe previous report fifM, such as a responsible pastjnability to obtain financing.
requiredunder this subsection, except as provided in subd. 6.  (C) Period of disqualification.Theperiod of disqualification

4. No later than 10 days after encountering a change-in ¢all be 6 months for the firdtsqualification, 12 months for the
cumstancesas specified in sub. (3). seconddisqualification, and 24 months fany successive dis

; qualification.
5. At any other frequency directed by Fhe department. Note: The department may consider disqualification from further work as-a con
6. No later than 30 days after completing the work. tributing factor when applying other disciplinary actions to any individual or firm.

(b) For occurrences that are not covered under s. 101.144 (2Jd) Wkitten notice of disqualification The department shall
(b), Stats., the department shall send the DNR a copy of the reppravidewritten notification toany individual or firm disqualified

receivedunder par(a). from performing further work on a project. The notificat&ivall
~ Note: See the Notes under s. SPS 347.62 (1) (c) for a reprint of the relevant spiecifythe reasons for the disqualification, the period ofdike
ins. 101.144 (2) (b), Stats. qualification, and the right to appeal the departmemutecision.

Note: See s. SPS 347.71 (5) for special requirements for existing sites.

(2) FalLURE TOMAKE PROGRESS.If the department determines
thatthe consulting firm is failing to make adequate progtess
completethe scope of work defined the bid specifications for
an amount not exceeding theimbursement cap determined ) - . h e :
unders. SPS 347.68 (7), the department shall so notify the resp gl or firm that receives a notice of disqualification under shis

sible party and may reduce the reimbursement to accuratélyn may appeal as provided in s. SPS 347.53. _
reflectthe work completed. 2. The department shall hold a hearing for an appeal filed

Note: See s. SPS 347.71 (5) for special requirements for existing sites. undersubd. 1. no later than 30 days after receipt of the appeal.

(3) CHANGE oF cIRcUMSTANCES. (a) For occurrences under  (f) Rebidding or selection of next—lowest, qualified. bidhere
the direction of the department, the department may review aadindividual or firm has been disqualified under this section, the
modify the reimbursement cap, and may reinitiate the public bidepartmentmay either redirect the scope of work through the
ding process in s. SPS 347.68, based on a change in eircemtire public bidding process in s. SPS 347.68, or reinitiate that
stancesif any of the following have occurred: processat the bid evaluation stage in s. SPS 347.68 (3).

1. Substantial new contamination has been discovered on thgg) Corrective action by disqualified individual or firnThe

site. Substantial contamination must increase remediation codepartmenmay require an individuar firm that has previously

The notification shall inform the disqualified party that castis

anywork on the occurrence during the disqualification, except as

otherwiseauthorized by the department, will not be reimbursed.
(e) Appeals by disqualified individuals or firms. An individ
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beendisqualified to take corrective action specifigdthe depart (a) The consulting firm performing the work in the bid specifi
ment,to protect owners or operators and the PE@Hd from cationsshall submit the initial progress report required in s. SPS
failure to carry out the work specified in the public bidding-pro347.70 (1) (a) 1. 3 months after May 1, 2006.
ceHssin S-CSRPOE §:87-6§- February 2006 No. 602 61-06 (b) The consulting firm performing the work in the bid specifi
Istory: crRegister February 0. 00"60“0” tionsshall submit the progress report required in s. SPS 347.70
B GO QLR O 0O mse e 12 )2 12 months ater ay 1, 2006,
(c) Reimbursement for the progress reports required in s. SPS
SPS 347.71 Special requirements for existing  sites.  347.70(1) (a) shall be in addition to the reimbursement that was
(1) DeriniTioN. For the purposes of this section, a site investigpreviously established through the public bidding procdss,
tion in progress is any investigation that began but was not comay not exceed the reimbursement which is specified for these
pletedbefore May 1, 2006. reportsin the departmer#’schedule of usual and customary costs,
(2) NOTIFICATIONS AND INITIAL INVESTIGATION PROGREss asestablished unders. SPS 347.325.
REPORTSFORINVESTIGATIONS IN PROGRESS. For site investigations  (d) The reimbursement cap used in s. SPS 347.70 (2) shall be
in progres®n May 1, 2006, the notification form in s. SPS 347.6he reimbursement cap determined through the public bidding that
(1) and the first investigation progress report under s. SPS 347p8cededViay 1, 2006.
for each occurrence shall be submitted no later than 60afleys  (e) 1. For occurrences under the direction of the department,
thatdate. the department may review and modify the reimbursement cap
(3) SuBsEQUENTREQUIREMENTS. Upon submittal of the notifi prescribedin par (d), and mayreinitiate competitive bidding
cationand report under sub. (2), all of the requirements in s. SBBoughthe public bidding process in s. SPS 347.68, if the modi
347.62shall apply except the requirement feubmitting the ini ~ fication is necessary wbtain compliance with s. 101.143 (3) (c)
tial investigation progress report. 3., Stats., and with enforcement standards.

Note: The department forms requiredtitis chapter are available fromthe Bivi. 2. For occurrences under the direction ofieR, the depart
53707 7836,0r at lolephone G0/267-375nd B0B/264-6777 (TTv). or at Mentand the DNR may review and modify ta@mbursementap
www.dsps.wi.govunder petroleum programs and PBCF prescribedn par (d), and the departmemtay reinitiate competi

(4) OCCURRENCESWITH PREVIOUSLY COMPLETED SITE INVEs-  tive bidding through the public bidding process in s. SPS 347.68,
TIGATIONS. An occurrence for which a site investigation was conif the modification is necessary to obtaiampliance with s.
pletedprior to May 1, 2006 shall be subject to the publiding 101.143(3) (c) 3., Stats., and with enforcement standards.
processn s. SPS 347.68 when so determined bydigartment Note: Under s. 101 143 (3) (c) 3., Stats., a responsible party must “Conduct all

remedialaction activities at the site of the discgmfrom the petroleum produstbr
under s. SPS 347.325 or 347.623, or by the DNR. agesystem or home oil tank system necessary to restore the environment to the extent

(5) OCCURRENCESWITH REIMBURSEMENT CAPS DETERMINED  practicableand minimize the harmful fefcts from the dischge as required under s.
THROUGH PREVIOUSPUBLIC BIDDING. For occurrences with reim 29211.Stats.”
bursements caps determined throtlgapublic hidding process {3 SeT08 SE8 SCLI0th ©) & a0 & 0 Lo neY
unders. 101.143 (3) (cp), Stats., prior to May 1, 2006, all of ”]F?(z) @), (@), (5) (intro.). (a). (b), (©), (d) ), 2. (f) made under s. 13.92 (4) (b)
requirementsn s. SPS 347.70 shall appbxcept as follows: 7., Stats., Register December 204o.
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