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AN ACT to renumber and amend 701.24;to amend 20.907 (1), 23.0918 (2), 25.70, 701.12 (3), 701.21 (1), 705.21
(12) (a) and 861.015 (2o repeal and recreate 701.20; ando create 701.24 (2) and 705.21 (12) (am) of the statutes;
relating to: providing rules for allocations between principal and income for trusts and estates and authorizing the
conversiorof a trust to a unitrust.

The people of the state of Wisconsin, represented in SECTION 2. 23.0918 (2) of the statutes is amentied

senate and assembly, do enact as follows: read:
23.09182) Unlessthe natural resources board deter
SecTioN 1. 20.907 (1) of the statutes is amended to minesotherwise in a specific case, only the income from

read: the gifts, grantspr bequests in the furid available for
20.907(1) ACCEPTANCEAND INVESTMENT. Unless expenditure.The natural resources board naayhorize
otherwiseprovidedby law all gifts, grants, bequestnd expenditure®nly for preserving, developing, managing,

devisedo the state or to any state agefaythe benefit or maintaining land undehe jurisdiction of the depart

or advantage of the state, whether made to trustees omentthat is used for any of the purposes specified in s.
otherwise shall be legal and valid when approved by the 23.09(2) (d). In this subsection, unless otherwise pro
joint committee on finance and shall be executed andvidedin a gift, grantpr bequest, principal and income are
enforcedaccording to the provisions of the instrument determinedas provided under s. 701.20.(3)

makingthe sameincluding all provisions and directions SecTioN 3. 25.70 of the statutes is amendedead:

in any such instrument for accumulation of the income of ~ 25.70 Historical society trust fund. There is estab
any fund or rentsand profits of any real estate without lisheda separate nonlapsititeist fund designated as the
beingsubject tahe limitations and restrictions provided historicalsociety trust fund, consistirgf all endowment

by law in other cases; but no such accumulation shall beprincipaland income and atlash balances of the histori
allowedto producea fund more than 20 times as great as cal society Unless the board of curata&the historical
thatoriginally given. When-such gifts.grants,-bequests society determines otherwise in each case, only the
ordevises-includeommon-stocks-or-other-investments incomefrom theassets in the historical society trust fund
which-are-not-authorized-by-s.-881.01, such-common is available for expenditure. In this section, unless ether
stocksor-other-investments-maye-held-and-may -be wiseprovided in the gift, grangr bequest, principal and
exchangedjnvested-or-reinvested-isimilar-types—of incomeare determined as provided under s. 701.20 (3)
investmentsvithout being-subject to-the limitations pro SecTioN 4. 701.12 (3) of the statutes is amended to
vided by law-in-other cases. read:

* Section 9911, WisconsIN STaTUTES 2003—-04 : BEctive date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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701.12(3) Nothing in this sectioshall prevent revo
cation,modification,or terminatiorof a trust pursuant to

its terms or otherwise in accordance with law or prevent

conversiorof a trust to a unitrust under s. 701.20 (49)

SecTion 5. 701.20 of the statutes is repealed and rec
reatedto read:

701.20 Principal and income. (2) DeFINITIONS. In
this section:

(&) “Accounting period” means calendar year

-2 -
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1. A court—appointed guardian afbeneficiary who
is incompetent, as defined in s. 880.01 (4).

2. An agent for an incapacitated beneficiary

3. A court—appointed guardian of a minor beneficia
ry’s estate qrif there is no court—appointed guardian, the
parentsof the minor beneficiary

(m) “Terms of a trust” means the manifestation of the
intent of a settlor or decedent with respéata trust,
expressedh a manner that admits of its proof in a judicial

unlessa fiduciary selects another 12—-month period, and proceedingwhether by writteror spoken words or by
includes a portion of a calendar year or other 12-monthconduct.

periodthat begingvhen an income interest begins or that
endswhen an income interest ends.

(b) “Beneficiary” means a person who has a benefi
cial interest in a trust @n estate and includes, in the case
of a decedernt’ estate, an heia legatee, and a devisee

(n) “Trustee” includes an original, additional, or-suc
cessotrustee, whether or not appointed or confirrhgd
acourt.

(3) HDUCIARY DUTIES; GENERAL PRINCIPLES. (&) In
allocatingreceipts and disbursements to income or-prin

and,in the case of a trust, an income beneficiary and acipal or between income and principal, and with respect

remaindeibeneficiary

(c) “Fiduciary” means a personal representativa or
trusteeand includes an execut@dministratgrsuccessor
personatepresentative, special administraand a per

to any matter within the scope of subs. (5) to (9), afidu
ciary:

1. Shall first administer a trust estate in accordance
with the terms of the trust or the will, eviethere is a dif

son performing substantially the same function as any offerentprovision in this section.

those.

(d) “Income” means money or property that a fidu
ciary receives as curremeturn from a principal asset.
“Income” includes a portion of receipfsom a sale,
exchangeor liquidation of a principal asset, to the extent
providedin subs. (10) to (24).

(e) “Income beneficiary” means a person to whom
netincome of a trust is or may be payable.

(H “Income interest” means the right of emome
beneficiaryto receive all or part afet income, whether
theterms of the trust require it to be distributed or autho
rize it to be distributed in the trustealiscretion.

(9) “Mandatory income interest” means the right
an income beneficiary to receive net income that the
termsof the trust require the fiduciary to distribute.

(h) “Net income” means the total receipts allocated
to income during an accounting period, minus die
bursementsade from income during the period, plus or
minustransfers under this section to or from income dur
ing the period.

() “Person” means an individual; corporatidisk
nesdirust; estate; trust; partnershiipited liability com
pany; association; joint venture; government; govern
mental subdivision, agengyor instrumentality; public
corporation;or any other legal or commercial entity

() “Principal’ means property held in trust for dis
tribution to a remainder beneficiary when the trust termi
natesor property held in trust in perpetuity

(k) “Remainder beneficiary” meaisperson entitled
to receive principal when an income interest ends.

(L) “Sui juris beneficiary” means a beneficiargt
undera legal disability The term includes all of the fol
lowing:

2. May administer a trust or estatethg exercise of
adiscretionary power of administration given to the fidu
ciary by the terms of the trust or thdll, even if the exer
cise of thepowerproduces a result @#rent from a result
requiredor permitted by this section.

3. Shall administer a trust or estate in accordance
with this section if the terms of the trust or the willrdx
containa diferent provision or do not give the fiduciary
adiscretionary power of administration.

4. Shall add a receipt or clygr a disbursement to
principalto the extent thathe terms of the trust and this
sectiondo not provide a rule for allocating the receipt
disbursemento principal or incomer between principal
andincome.

(b) In exercising the power to adjust under sub. (4)
(a) or a discretionary power of administratimgarding
amatter within the scope of this section, whether granted
by the terms of a trust, a will, or thégction, a fiduciary
shall administera trust or estate impartiall{pased on
what is fair and reasonable to all of the beneficiaries,
exceptto the extent that the terms of the trust or the will
clearly manifest an intention that the fiduciary shall or
mayfavor one omore of the beneficiaries. A determina
tion in accordance with this section is presumed to be fair
andreasonable to all of the beneficiaries.

(4) TRUSTEE'SPOWERTO ADJUST. (&) A trustee may
adjustbetween principal and income te extent the
trusteeconsiders necessary if the trustee investszard
agestrust assets as a prudent investioe terms of the
trustdescribe thamount that may or must be distributed
to a beneficiary byeferring to the trust’income, and the
trustee determines, after applying thies in sub. (3) (a),
thatthe trustee is unable to comply with sub. (3) (b).
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(b) In deciding whether and to what extent to exercise 6. If possessing or exercising the power to make an
the power conferred by pafa), atrustee shall consider adjustmentcausesall or part of the trust assets to be
all factors relevant tdhe trust and its beneficiaries, includedfor estate tax purposes in the estate dhdi
includingthe following factors to the extent they are+ele vidualand the assets would not be included in the estate

vant; of the individual if the trustee did not possess the power
1. The nature, purpose, and expected duration of theto make an adjustment.

trust. 7. If the trustee is a beneficiary of the trust.
2. The intent of the settlor 8. If the trust has been converted under sub. (4g) to
3. The identityand circumstances of the beneficia aunitrust.

ries. 9. If the trust is an express unitrust, as defined in sub.
4. The needs fdiquidity, regularity of income, and  (4j) (a).

preservatiorand appreciation of capital. (d) If par (c) 5., 6., or 7. applies to a trustee and there

5. The assets held in the trust; the extent to which theyis more than one trustee, a cotrustee to whom the-provi
consistof financial assets, interests in closely held enter siondoes not apply may make the adjustment unless the
prises,tangible and intangible personal propgdyreal termsof the trust do not permit the exercise of the power

property;the extent to which an asset is used bgreft by that cotrustee.
ciary; and whether an asset was purchased by the trustee (e) A trustee may release the entire power conferred
or received from the settlor by par (a) or may release only the poweradjust from

6. The net amount allocated tocome under the  incometo principal or the power to adjust from principal
other subsections of this section and the increase ortoincome if the trustee is uncertabout whether pes
decreasén the value of the principal assets, which the sessingor exercising the power will cause a result
trusteemay estimate in the case of assets for which mar describedn par (c) 1. to 6. or if the trustee determines
ketvalues are not readily available. that possessing or exercising the power will may

7. Whether and to what extent the terms oftthst deprivethe trust of a tax benefit or impose a tax burden
give the trustee the power to invade principal or accumu notdescribed in pafc). The release may be permanent
lateincome or prohibit the trustee from invading princi  or for a specified period, including a period measured by
pal or accumulating income, atite extent to which the  thelife of an individual.
trusteehas exercised a power from time to time to invade  (f) Terms of a trust that limit the power of a trustee
principalor accumulate income. to make an adjustment between principal and incdme

8. The actual and anticipatedesft of economic con not affect the application of this subsectianless it is
ditions on principal and income andfefts of inflation clear from the terms of the trust thdhe terms are

anddeflation. intendedto deny the trustee the power of adjustment con
9. The anticipated tax consequences of an adjust ferredby par (a).
ment. (4c) NOTICE TO BENEFICIARIES OF PROPOSEDACTION.
(c) A trustee may not make an adjustment: (b) A trustee maybut is not required to, obtain approval
1. If possessing or exercising the power to make an of a proposed action under sub. (4) (a) by providing
adjustmentvould disqualify an estate tax or gift taart written notice that complies with all of the following:
tal or charitable deduction in whole or in part. 1. Is given at least 30 days befdine proposed ffc-
2. That reduces thactuarial value of the income tive date of the proposed action.
interestin a trust to which gerson transfers property 2. Is given in the manner provided in ch. 8&9cept
with the intent to qualify for a gift tax exclusion. thatnotice by publication is not required.

3. Thatchanges the amount payable to a beneficiary 3. Is given toall sui juris beneficiaries who are any
asa fixed annuity or a fixed fraction of the value of the of the following:
trustassets. a. Income beneficiaries currently eligiblerezeive

4. From anyamount that is permanently set aside for income from the trust.
charitablepurposes under a will or the terms of atrustand  b. Eligible to receive, if no powers appointment
for which an estate tax or gift tax charitable deduction haswereexercised, income froithe trust if the interest of all
beentaken unless both income and principal are so setof those eligible to receive incom@der subd. 3. a. were
aside. to terminate immediately before the giving of notice.

5. If possessing or exercising the power to make an  c¢. A recipient, if no powers of appointment were
adjustmentauses an individual to be treated as the ownerexercisedpf a distribution of principal if the trust were
of all or part of the trust for income tax purposes, and the to terminate immediately before the givinfjthe notice.
individual would not be treated as the owner if the trustee 4. States that it is given in accordance with this sub
did not possess the power to make an adjustment. sectionand discloses the following information:
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a. The identification of the trustee. 2. By a court on the petition of the trustee or a benefi

b. A description of the proposed action. ciary, if all of the following apply:

¢. The timewithin which a beneficiary may object to a. The trustee or beneficiary has provided notice
the proposed action, which shall beleast 30 days after undersub. (4c) of the intention to request the court te con
thegiving of the notice. vertthe trust to a unitrust, and the notice advises how the

d. The efective date of the proposed action if no unitrust will operate, including the fixed percentage
objectionis received from any beneficiary within the underpar (c) 1. and any other initial determinations
time specified in subd. 4. c. underpar (c) 4. that will be requested.

(c) Ifatrustee gives notice of a proposed action under b, The court determines that the conversion to a uni
this subsection, the trustee is not required to give noticetrustwill enable the trustee to better carry out the pur
to a sui juris beneficiary who consents to the proposed posef the trust.
actionin writing at any time before or after tpeoposed (b) In deciding whetheto convert the trust to a uni
actionis taken. trustunder par(a) 1., the trustee shall consider all rele

(d) A sui juris beneficiary may object to the proposed yantfactors under sub. (4) (b) 1. to 9.
actiqnby giviqg a \{vritten objection to the trustee within (c) 1. If a trust is convertetb a unitrust under this
thetime specified in the notice under p) 4. c. _subsectiotby the trustee or a court, notwithstanding sub.

(e) Atrustee may decide not to take a proposed action(3) (a) 1. and 4. and s. 701.21 (4) the trustee shall make
afterthe trustee receives a written objection topl®  gistriputionsin accordance with the creating instrument,
posedaction or at any othéime for any other reason. In - gyceptthat any reference in theeating instrument to

thatcase, the trustee shall give written notice to the Sui«income means a fixed percentage of the net fair market
juris beneficiaries of the decision not to take the proposed,, | of the unitrust assets, whether such assets ether
action. . . - wisewould be considered income or principal under this
(M It a tru;teg receives a wr!tFen .object|on. to & pro section,averaged over a preceding period determined by
posedaction within the time specified in the notice under thetrustee, which is at least 3 years but not more than 5

par.(b) 4. c., either the trustee or the beneficiagking years,or the period since the originaist was created
the written objection may petition the coud have the which,everis less '

proposedaction gpprovectnodlflgd, or prohlblted. In 2.a. Subject to subd. 2. b. tlfe trust is converted to

the court proceeding, the beneficiary objecting to the pro . d 1 th hall d ine th
osedaction has the burden of provititat the proposed aunitrust under pa(a) 1., t € trustee shall determine the

P fixed percentage to be applied under subd. 1., and the

actionshould be modified or prohibited. A beneficiary noticeunder par(a) 1. b. must state the fixed percentage
who did not make the written objection may oppose the If thetrust is converted to a unitrust under. gay 2., the

roposed action in the court proceeding. . . .
P ?g) For purposes dhis subgection agroposed action courtshall determine the fixed percentage to be applied
' undersubd. 1.

undersub. (4) includes a course of action or a decision not ) .
) b. Any fixed percentage under subd. 1. that is deter

to take action under sub. (4). )
(4g) CONVERSIONTO UNITRUST. (a) Subject to par mined by atrustee may not be less than 3 percent nor

(d), a trust may be converted to a unitrust in any of the fol Moréthan 5 percent.

lowing ways: 3. After a trust is converted to a unitrust, the trustee
1. Bythe trustee, at his or her own discretion or at the M2 Subject to the notice requirement under gdb)
requesbf a beneficiaryif all of the following apply: andwith the consent of every sui juris beneficjaiyany
a. The trustee determines that the conversidh of the following: o
enablethe trustee to better carry out the purposdbef a. Convert the unitrust bad& the original trust under
trust. the creating instrument.
b. The trustee provides notizethe same manneras _ b. Change the fixed percentage under subd. 1=, sub
providedin sub. (4c) (b) of the trusteeintention to con ~ jectto subd. 2. b.

vert the trust to a unitrust, and the notice advises how the 4. After a trust is converted to a unitrust, a trustee may

unitrust will operate, including the fixed percentage determineor change any of the following:

underpat (c) 1. and any other initial determinations a. The frequency of distributions during the year

underpar (c) 4. that the trustee intends to follow b. Standards for prorating a distribution for a short
c. There is at least one sui juris beneficiary under sub.yearin which a beneficiarg right to payments com

(4c) (b) 3. a. andt least one other sui juris beneficiary mencesor ceases.

undersub. (4c) (b) 3. b. or c. c. The efect on the valuation of the unitrustissets
d. Every sui juris beneficiary consents to the conver of other payments from, or contributions to, thmétrust.
sionto a unitrust in a writing delivered to the trustee. d. How, and howfrequently to value the unitrust’

e. The terms of the trust describe the amountrtizst assets.
or must be distributed by referring to the trust income. e. The valuation dates to use.
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f. Whether to omit from the calculation of the value e. Converting to a unitrustill cause all or a part of
of the unitruss assets unitrust property occupied by or in the trust assets to be subject to estatgifirtax with

the possession of a beneficiary respecto an individual and the trust assets would not be
g. The averaging under subd. 1. to #edéntpreced subjectto estate or gift tax with respect to the individual
ing period, which is at least 3 years but not more than 5if the trust were not converted.
years. f. Converting to a unitrust will result in the disallow
h. Any other matters necessary for the proper-func anceof an estate or gift tax marital deduction that would
tioning of the unitrust. beallowed if the trust were not converted.
5. The trustee may not deduct from a unitrust dis g. Atrustee is a beneficiary of the trust.
tribution expenses thatould be deducted from income 2. Notwithstanding subd. 1., if a trust may not be-con
if the trust were not a unitrust. vertedto a unitrust solely because subd. 1. g. applies to
6. Unless otherwise provided by the creafimgiru- atrustee, a cotrustee, if arig whom subd. 1. g. does not

ment,the unitrust distribution is consideremhave been  apply may convert the trust to a unitrust under (@arl.,
paidfrom the following sources in the order of priority: unlessprohibited by the creating instrument, a court
a. Net income, determined as if the trust were not a mayconvert the trust to @anitrust under paga) 2. on the

unitrust. petition of a trustee or beneficiary
b. Ordinary income for feder&come tax purposes (e) A trustee may releaske power conferred by par
thatis not net income under subd. 6. a. (a) 1. if the trustee is uncertain about whether possessing
c. Net realized short-term capital gains for federal or exercising the power will cause a result described in
incometax purposes. par.(d) 1. b. to f. or if the trustee determines that possess
d. Net realized long—term capital gain for federal ing or exercising the power will or may deprive thest
incometax purposes. of a tax benefit or impose a tax burden not described in
e. Principal. par.(d) 1. The releasmay be permanent or for a specified
7. A court mayon the petition of the trustee or a bene period,including a perioagneasured by the life of an irdi
ficiary, do any of the following: vidual.

a. Change the fixed percentage that was determined  (4j) ExPReEsSUNITRUSTS. (a) In this subsection
undersubd. 2. by the trustee or by a prior court arder  “expressunitrust” means any trust that by its governing

b. If necessary to preserve a tax benefit, profadle  instrumentequireshe distribution at least annually of a
a distribution of net income, determined as if the trust unitrustamount equal to a fixed percentage of the net fair

werenot a unitrust, that exceeds the unitdistribution. marketvalue of the trust' assets, valued at least annyally
c. Average the valuation of the unitrisstissets over  other than a trust solely for charitalplerpose®r a char
aperiod other than that specified in subd. 1. tablesplit-interest trust under sectié64 (d) or170(f)
d. Require the unitrust to be converted back to the (2) (B) of the Internal Revenue Code.
original trust under the creating instrument. (b) The following apply to an express unitrust:
8. Conversion to a unitrust undiis subsection does 1. To the extent not otherwise provided for in the

not affect a provision in the creating instrument that governinginstrument, the unitrust amount of not less
directsor authorizes the trustee to distribute principal or than 3 percent nor more than 5 percent may be deter
thatauthorizes a beneficiary to withdraw a portioralbr mined by reference to the net fair market value of the

of the principal. trust’s assets averaged over a preceding period -deter
(d) 1. Atrust may not be convertadder this subsec ~ minedby the trustee, which &t least 3 years but not more
tion to a unitrust if any of the following applies: than5 years.
a. The creating instrument specifically prohibits the 2. Distribution of such a fixed percentage unitrust
conversion. amountof not less than 3 percent nor more than 5 percent

b. Payment of the unitrust distribution will change is adistribution of all of the income of the unitrust and is
theamount payable to a beneficiary as a fixed annuity or anincome interest.
afixed fraction of the value of the trust assets. 3. Such a distribution of a fixed percentage of not
c. The unitrust distributionvill be made from any  lessthan 3 percent nor more thagpercent is a reasonable
amountthatis permanently set aside for charitable-pur apportionmenbf the total return of the trust.
posesunder the creating instrument and for which an 4. A trustthat provides for a fixed annual percentage
estate or gift taxcharitable deduction has been taken, payout in excess of 5 percent per year of the net fair mar
unlessboth income and principal are so set aside. ket value of the trust is considered to be a 5 percent
d. Converting to a unitrustill cause an individual to  expresaunitrust, paying out all of the income of the-uni
betreated as the owner of all or part of the trust for income trust, and to have paid out principal of theist to the
tax purposes and the individual would not be trea@gd extentthat the fixedoercentage payout exceeds 5 percent
the owner if the trust were not converted. peryear


https://docs.legis.wisconsin.gov/document/usc/26%20USC%20664
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5. Thegoverning instrument mayrant discretion to (c) If the court determines that a fiduciary has abused
thetrustee to adopt a consistent practice of treatiym thefiduciary’s discretion, the remedy shall be to restore
tal gains as part of the unitrust distribution, to the extent theincome and remainder beneficiaries to the positions
thatthe unitrust distribution exceetlse income deter that they would haveoccupied had the discretion not
minedasif the trust were not a unitrust, or it may specify beenabused, according to the following rules:
the ordering of such classes of income. 1. To the extent that the abuse of discretion has

6. Unless the terms of the trust specifically provide resultedn no distribution to a beneficiary or in a distrbu
otherwise a distribution of the unitrustmount is consid tion that is too small, the court shall order the fiduciary
eredto have been made from the following sources in the to distribute from the trust to the beneficiary an amount

following order of priority: thatthe court determines will restore the beneficiary
a. Net income determined as if the trust were not a wholeor in partto the beneficiarg appropriate position.
unitrust. 2. To the extent that the abuse of discretion has
b. Ordinary income for feder&come tax purposes resultedn a distribution to a beneficiary that is teme,
thatis not net income under subd. 6. a. the court shall place the beneficiaries, the trust, or both,
c. Net realized short-term capital gains for federal in whole or in part, in their appropriate positions by
income tax purposes. orderingthe fiduciary to withhold an amount from one or
d. Net realized long—term capital gains for federal more future distributions to the beneficiary who received
income tax purposes. the distribution that was too lge or by ordering that
e. Principal. beneficiaryto return some or all of the distributionttee
7. The trust document may provide that assets usedtrust.
by the trust beneficiarysuch as aesidence or tangible 3. To the extent that theourt is unable, after applying

personaproperty may be excluded from the net fair mar subds.1. and 2., to place the beneficiarigse trust, or

ket value for computing the unitrust amount. Such use bothin the positions that they would have occupied had
may be considered equivalent to the income or unitrustthe discretion not been abused, the court may order the
amount. fiduciary to pay an appropriate amount from its own

8. In the absence of contrary provisions in the-gov fundsto one or more of the beneficiaries, the trust, or
erningdocument of an express unitrust, the provisions of both.
sub.(4g) (c) 1., 4., and 5. apply (d) Upon petition by the fiduciarghe court having

(4K) ROWERTO TREAT CAPITAL GAINS AS PART OF A DIS- jurisdiction over a trust shall determinvehether a pro
TRIBUTION. Unless prohibited by the governing instru  posedexercise or nonexercise by the fiduciafya dis
ment,a trustee may cause gains from the sale or exchangeretionarypower conferred under this section wébkult
of trust assets, as determined for federal income tax purin an abuse of the fiducias/discretion. The petition
posesto be taxed for federal income tpMrposes as part  mustdescribe the proposed exercis@monexercise of the
of a distribution of income that has been increased by anpowerand contain stitient information to inform the
adjustmenfrom principal to income under sub. (4),a0f  beneficiariesof the reasons for the proposal, the facts
unitrustdistribution,of a fixed annuity distribution, or of  uponwhich the fiduciary relies, and an explanation of
aprincipal distribution to a beneficiary how the income and remainder beneficiaries will be

(4m) JUDICIAL REVIEW OF DISCRETIONARY POWER. (&) affectedby the proposed exercise or nonexercise of the
Nothingin this section creates a duty to make an adjust power. A beneficiary who challenges the proposed-exer
mentunder sub. (4) or to convert a trust to a unitrust under ciseor nonexercise of the power has the burden of estab
sub.(4g). Unless it determines that the decision to make lishing that it will result in an abuse of discretion.
anadjustment or to convert to a unitrust was an abuse of (5) DETERMINATION AND DISTRIBUTION OF NET
the fiduciary’s discretion, a court may not granefief INCOME. In the case of aestate of a decedent or after an
from any decision a fiduciary makes regarding the-exer incomeinterest in a trust ends, the following rules apply:
cise of a discretionary power conferred by sub. (4) or (a) Afiduciary of an estate or of a terminating income
(49). interestshall determine the amount of net income and net

(am) An action taken under sub. (4) or (4g) is not an principal receipts received from propergpecifically
abuseof a fiduciarys discretion if the fiduciary gave givento a beneficiary under the rules in subs. (7) to (30)
written notice of the proposed action under sub. (4c) and thatapply to trustees and the rules in.fgaj. The fidu
did not receive a timely written objection to the notice. ciary shall distribute the net income and ipeincipal
It is not an abusef discretion not to exercise the power receiptsto thebeneficiary who is to receive the specific
to adjust under sub. (4) or to convert under sub. (4g). property.

(b) A fiduciary’s decision is not an abusedi$cre (b) A fiduciary shall determine the remaining net
tion merelybecause the court would have exercised the incomeof a deceders’ estate or a terminatingcome
powerin a diferent manner or would not have exercised interestunder the rules in subs. (7) to (30) that apply to
the power trusteesand by:
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1. Including in net income all income from property to beneficiaries to whom thisubsection applies, each
usedto dischage liabilities. beneficiary,includingone who does not receive part of

2. Paying from income or principal, in the fiduciay’ the distribution, is entitled, as of each distribution date,
discretion,feesof attorneys, accountants, and fidueiar to the net income the fiduciary has received after the date
ies;court costs andther expenses of administration; and of death or terminatingvent or earlier distribution date
intereston death taxes, but the fiduciary may pay those buthas not distributed as of the current distribution date.
expense$rom incomeof property passing to a trust for (b) In determininga beneficiarys share of net
which the fiduciary claims an estate tax maritatbark income the following rules apply:
table deduction only to the extent thtte payment of 1. The beneficiary is entitled to receive a portion of
thoseexpensefrom income will not cause the reduction  the net income equal to the beneficiarfractional inter
or loss of the deduction. estin the undistributed principal assets immediately

3. Paying from principal all othedisbursements  peforethe distribution date, including assets ttaer
madeor incurredin connection with the settlement of a  maybe sold to meet principal obligations.
decedent'sestate or the winding up of a terminating 2. The beneficiang fractional interest in the undis
incomeinterest, including debts, funeral expenses, dis tributed principal assets must be calculated without
positionof remains, family allowances, and death taxes regardto property specifically given to a beneficiary and

andrelated penalties that are apportioned to the estate Ohropertyrequired to pay pecuniagmounts not deter
terminatingincome interest by the will, therms of the minedby a pecuniary formula.

trust, or applicable law = o 3. The beneficiang fractional interest in the undis
(c) A fiduciary shall distribute to a beneficiary  yjptedprincipal assets muse calculated on the basis

includinga trustee, who receives a pecuniary amount not o¢ yhe aqqregate value of those assets as of the distribu
determinedby a pecuniary formula interest at the legal tion date without reducing the value by any unpid-
rateset forth in s. 138.04 on any unpaid portiorthef cipal obligation

pecuniaryamount for the period commencing one year 4. The distribution date for purposes of thithsee

afterthe decederd’death or after the income interest in tion may be the date as of which the fiduciary calculates

:jr::ttr:ltjnsjtteegf(rjosrr:?nitlr::]ecfns"]i;gtgfr;f:g dpl?r%grrapar(]birg” be thevalue ofthe assets if that date is reasonably near the
P date on which assets are actually distributed.

from principal to the extent that ngicome is insuf- (c) If a fiduciary does nadlistribute all of the cel

cient. o .
(d) A fiduciary shall distribute the nehcome lectedbut undistributed net income to each person as of
y adistribution date, the fiduciary shall maintaippropri

remainingafter distributions required by p4c) in the i X - .
mannerdescribedn sub. (6) to all other beneficiaries aterecords showing thinterest of each beneficiary in
' thatnet income.

includinga beneficiary who receives a pecuniary amount o .
g v P y (d) A trustee may apply the rules in this subsection,

determinecdy a pecuniary formula. . . .
to the extent that the trustee considers it appropriate, to

e) A fiduciary may not reduce principal or income
recc(aip))tsfrom progerty )(/jescribed in FFJ)E(B) bF:acause of a netgain or loss realized after the date of death or termi

payment described in sub. (28)(26) to the extent that r?atingeven.t or earlier digtribytion date from the. disposi
thewill, the terms of the trust, or applicable law requires tion of & principal asset if this subsection applieth®
thefiduciary to make thpayment from assets other than incomefrom the asset.
the property or to the extent that the fiduciary recovers or (7). WHENRIGHT TOINCOME BEGINSAND ENDS. (8) An
expects to recover the payment frard party The net mcomlebenefl.mary is gntltled to netincome from the date
income and principal receipts from the property are ON vx_/h|ch the income interest begins. Anincome interest
determinedy including allof the amounts the fiduciary ~ Peginson the date specified in the terms of the trus or
receivesor pays with respect to the propenyhether no date is specified, on t_he date an asset becomes subject
thoseamounts accrued or became due before, on, or aftefl0 @ trust or successive income interest.
the date of a decedesttleath or an income interaster (b) An asset becomes subject to a trust:
minatingevent, and by making a reasonable provision for 1. Onthe date it is transferred to the trust in the case
amountshat the fiduciary believes the estate or terminat Of an asset that is transferred to a trust during the transfer
ing income interest may become obligated to atigr or’s life.
the property is distributed. 2. On the date of a testaterdeathin the case of an

(6) DISTRIBUTION TO RESIDUARY AND REMAINDER asset that becomes subject to a trust by reason of a will,
BENEFICIARIES. () Each beneficiary described in sub. (5) evenif there is an intervening period of administration of
(d) is entitled to receive a portiaf the net income equal thetestatois estate.
to the beneficiarys fractional interest in undistributed 3. On the date of an individualdeath in the case of
principalassets, using values as of the distribution date.anasset that a 3rd party transfers to a fiduciary because
If a fiduciary makes more than one distribution of assetsof the individuals death.
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(c) An asset becomes subject to a successive incomencomefrom the portion of the trust that may tevoked
intereston the day after the preceding income interest mustbe added to principal.

ends,as determined under pdd), even if there is an (c) When a trustes’obligation to pay a fixed annuity
interveningperiod of administration to wind up the pre  or a fixed fraction of the value of the trustissets ends,
cedingincome interest. the trustee shall proratiae final payment if and to the

(d) An income interest ends on the day before an extent required by applicable law to accomplish a pur
income beneficiary dies or another terminating event poseof the trust or its settlor relating to income, gift,
occurs,or on the last day of a period during which there estatepr other tax requirements.

is no beneficiary to whom drustee may distribute (10) CHARACTEROFRECEIPTS. (a) In this subsection,

income. “entity” means a corporation, partnership, limited liabil
(8) APPORTIONMENTOFRECEIPTSAND DISBURSEMENTS ity companyregulated investmergbmpanyreal estate

WHEN DECEDENTDIES OR INCOME INTERESTBEGINS. (a) A investmentrust, common trust fund, or any othegar

trusteeshall allocate to principal an income receipt or dis nizationin which a trustee haan interest other than a

bursemenbther than one to which sub. (5) (a) applies if trustor estate to which sub. X1 applies, a business or

its due date occurs before a decedent dies in the case dadctivity to which sub. (12) applies, or an asset-backed

anestate or before an income interest begins in the caseecurityto which sub. (24) applies.

of a trust or successive income interest. (b) Except as otherwise provided in this subsection,
(b) A trustee shalbllocate to income an income atrustee shall allocate to income money received from an

receiptor disbursement if its due date occurs oafter entity.

the date on which a decedent dies or an income interest (c) A trustee shall allocate the following receipts

beginsand it is a periodic due date. Anincome receipt or from an entity to principal:

disbursementust be treated as accruing from daytoday 1. Property other than money

if its due date is not periodic or it has no due date. The 2. Money received in one distribution or a series of

portion of the receipbr disbursement accruing before the relateddistributions in exchange for part or all of a trsist’

dateof death or an income interest begins mustlie interestin the entity
catedto principal and the balance must be allocated to 3. Money received in totar partial liquidation of the
income. entity.

(c) An itemof income or an obligation is due on the 4. Money received from an entity that is a regulated

datethe payer is required to makeayment. If a pay investmentcompanyor a real estate investment trust if
mentdate is nostated, there is no due date for the-pur themoney distributed is a capital gain dividend for-fed
posesof this section. Distributionto shareholders or  eral income tax purposes.

otherowners from an entityas defined in sub. (10), are (d) Money is received in partial liquidation:
dueon the date fixed bthe entity for determining who 1. To the extent that the entitgt or near the time of
is entitled to receive the distribution, @mo date idixed, adistribution, indicates that it is a distributiongartial

onthe declaration date for the distribution. A due date is liquidation.
periodicfor receipts or disbursements that must be paid 2. If the total amount of money and property distrib
atregular intervals under a lease or an obligatiqatp utedin adistribution or series of related distributions is
interestor if an entity customarily makes distributions at greaterthan 20 percent of the entisyjross assets, as
regularintervals. shown by the entityd year—end financial statements
(9) APPORTIONMENTWHEN INCOME INTERESTENDS. (&) immediatelypreceding the initial receipt.
In this subsection, “undistributed income” means net (e) Money is not received in partial liquidation, nor
incomereceived before thdate on which an income mayit be taken into account under p@ 2., to the extent
interestends. “Undistributed income” does niotlude thatit does not exceethe amount of income tax that a
anitem of income or expense that is due or accrue@tor  trusteeor beneficiary must pay on taxable income of the
incomethat has been added or is required to be added tcentity that distributes the money
principalunder the terms of the trust. (f) A trustee may rely upon a statement made by an
(b) When a mandatory income interest eritig, entity about the source or character of a distribution if the
trusteeshall pay to a mandatory income beneficiary who statemenis madeat or near the time of distribution by the
survivesthat date, oto the estate of a deceased manda entity’s board of directors or other person or group of per
tory income beneficiary whose death causes the interessonsauthorized to exercise powers to pay money or
to end, the beneficiary’ shareof the undistributed  transferproperty comparable to those of a corporasion’
incomethat is not disposed of under the terms oftthst board of directors.
unlessthe beneficiary has an unqualified powere@oke (11) DiSTRIBUTION FROM TRUSTORESTATE. A trustee
morethan 5percent of the trust immediately before the shallallocate to income an amount received as a distribu
incomeinterest ends. Ithe latter case, the undistributed tion of income from a trust or an estate in which the trust
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hasan interest other than a purchased interest, and shaltespecto an accountingeriod during which a current

allocateto principal an amount received as a distribution
of principal from such a trust or estate. If a trustee pur
chasesn interest in a trust thigtan investment entitgr
adecedent or donor transfens interest in such a trust to

income beneficiary had a mandatory income interest is
income.

(e) Netincome received in an accounting period dur
ing which there is no beneficiary to whom a trustee may

atrustee, sub. (10) or (24) applies to a receipt from the or must distribute income.

trust.

(12) BUSINESSAND OTHERACTIVITIES CONDUCTEDBY
TRUSTEE. (a) If a trustee who conducts a businessttoer
activity determines that it is in the best interefsall the
beneficiariesto account separately féhe business or
activity instead of accounting for it as paftthe trusts
generalaccounting records, the trustee may maintain
separateaccounting records for its transactions, whether

or not its assets are segregated from other trust assets.

() Other receipts as provided in subs. (17) to (24).

(14) RentaL PROPERTY. TO the extent that a trustee
accountdor receipts from rental property in accordance
with this subsection, the trustee shall allocate to income
anamount received as rent of real or personal property
includingan amount received for cancellation or renewal
of a lease. An amount received as a refundable deposit,
including a security deposit or a deposit that is to be
appliedas rent for future periodsjust be added to princi

(b) A trustee who accounts separately for a businesspal and held subject to the termstbé lease and is not

or other activity may determine the extent to which its net
cashreceipts must be retained for working capital, the
acquisitionor replacement of fixed assets, and other rea
sonably foreseeable needglud business or activity and

availablefor distribution toa beneficiary until the trust
ee’s contractualobligations have been satisfied with
respecto that amount.

(15) OsLIGATION TO PAY MONEY. (@) An amount

the extent to which the remaining net cash receipts arereceivedas interest, whether determined at a fixed; vari

accountedor as principal or income in the tristjeneral
accountingecords. If a trustee sells assets of the busi
nessor other activityother tharin the ordinary course of
thebusiness or activitythe trustee shall account for the
net amountreceived as principal in the trustgeneral
accountingrecords to the extent the trustetermines
thatthe amount received is no longer required in the con
ductof the business.

(c) Activities for whicha trustee may maintain sepa
rateaccounting records include:

1. Retail, manufacturing, service, and other tradi
tional business activities.

2. Farming.

3. Raising and selling livestock and other animals.

4. Management of rental properties.

5.

6. Timber operations.

7. Activities to which sub. (23) applies.

(13) PriNcIPAL RECEIPTS. A trustee shall allocate to
principal:

(a) To the extent not allocated to income under this
section, assets received from a transferor during the
transferor’difetime, a decederst’'estate, a trust with ater
minating income interest, or a payer undecaentract
namingthe trust or its trustee as beneficiary

(b) Money or otheproperty received from the sale,
exchangeliquidation, or change in form of a principal
assetincluding realized profit, subject ®ubs. (10) to
(24).

(c) Amounts recovered from 3rd parties to reimburse

thetrust because of disbursements described in sub. (26)

(a) 7. or for other reasons to the extent not baseti®n
lossof income.

(d) Proceeds of property taken by eminent domain,
but a separate award made fboe loss of income with

Extraction of minerals and other natural resources.

able,or floating rate, on an obligation to pay money to the
trustee,including an amount received as consideration
for prepaying principal, must be allocated to income
withoutany provision for amortization of premium.

(b) A trustee shall allocate to principal an amount
receivedfrom the sale, redemption, or ottdisposition
of an obligation to paynoney to the trustee more than one
year after it is purchasedr acquired by the trustee,
including an obligation whose purchase price or value
whenit is acquired is less than its value at maturitghe
obligationmatureswithin one year after the trustee pur
chase®r acquires it, an amount receivedeitess of its
purchaseprice or its value when the trust acquires it must
beallocated to income.

(c) This subsection does not apply to an obligation to
which sub. (18), (19), (20), (21), (23), or (24) applies.

(16) INSURANCE POLICIES AND SIMILAR CONTRACTS.

(a) Except as provided in pdb), a trustee shall allocate
to principal the proceeds of a life insurance policy or
othercontract in which théust or its trustee is named as
beneficiary,including a contract that insures the trust or
its trustee against loss for damage to, destruction of, or
lossof title to, a trust asset. The trustee shall allocate divi
dendson an insurance policy to income if the premiums
onthe policyare paid from income, and to principal if the
premiumsare paid from principal.

(b) A trustee shall allocate to income proceeda of
contractthatinsures the trustee against loss of occupancy
or otheruse by an income beneficiatyss of income, or
subjectto sub. (12), loss of profits from a business.

(c) This subsection does napply to a contract to
which sub. (18) applies.

(17) INSUBSTANTIAL ALLOCATIONS NOT REQUIRED. If
atrustee determines that aflocation between principal
andincome required by sub. (15) (f18), (19), (20),
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(21),or (24) is insubstantial, the trustee may allotla¢e  ing period, based on reasonable actuarial assum@ons
entire amount to principal unless one of the cireum determinedy the trustee.

stanceslescribed in sub. (4) (c) applies to #iecation. 2. Foreach accounting period of a trust in which the
This power may be exercised laycotrustee in the eir  trustreceives a payment but part of any payment is
cumstancesescribed in sub. (4) (d) and may be released allocatedio income under patb), the trustee shall aflo
for the reasonand in the manner described in sub. (4) (e). cateto income that portion of the aggregadue of all

An allocation is presumed to be insubstantial if: paymentsreceived by the trustee in that accounting
(a) The amount of the allocatiomould increase or  periodthat is equal to the amount of plan income that is
decreasenet income in an accounting period,cieser attributable to the trust'interest in the plan from which

minedbefore the allocation, by less than 10 percent.  paymentis received for that accountinueriod. The

(b) The value of thesset producing the receipt for  trysteeshall allocate the balance of any payments to prin
which the allocation would be made is less than 16 per cjpa|.

centof the total value of the trustassets at the beginning (d) If, to obtain an estate or gift tax marital deduction
of the accounting period. for an interesin a trust, a trustee must allocate more of
(18) DEFERREDCOMPENSATION,ANNUITIES, AND SIMI- apayment to income than provided for by this subsection,

LAR PAYMENTS. (@) In this subsection, “payment” means e trystee shall allocate to incortiee additional amount
apayment that a trustee may receive over a fixed ”Umbernecessaryo obtain the marital deduction.

of years or during the life of one or more individuals
becausef services rendered property transferred to
the payer in exchange for future payments. The term
includesa payment made in money or property fribva
payer'sgeneral assets or from a separate fund created b
the payer including a private or commercial annyian
individual retirement account, and a pension, profit—
sharing,stock—bonus, or stock—ownership plan.

(b) To the extent that a payment is characterized as
interestor a dividend oa payment made in lieu of interest
or a dividend, a trustee shall allocate iinoome. The
trusteeshall allocate to principal the balance of the-pay
ment and any other payment receivéd the same
accountingperiod that is not characterized as interast,
dividend,or an equivalent payment.

(c) 1. In this paragraph, “plan income” means any o
thefollowing:

a. With respect to payments received from a plan that * > '~
maintainsseparate accounts or furfds its participants principal.
or account holderssuch as defined contribution retire (20)  MINERALS, WATER, AND OTHER NATURAL
mentplans, individual retirement accounts, Rivttivid- RESOURCES.(a) To the extent that a trustee accounts for

ual retirement accounts, asdme types of deferred com receiptsfr.om an interest ?n mi.nerals or.other natural
pensatiorplans, either the amount of the plan account or fésourcesn accordance with this subsection, the trustee
fund held for the benefit of the trust that, if the plan Shallallocate them as follows:

accountor fund were a trust, would be allocated to 1. If received as nominal delay rental or nominal
incomeunder pars. (b) and (d) for that accounting period, @hnualrent on a lease, a receipt must be allocated to
or 4 percent of the value of the plan account or fund on INCOMe.

thefirst day of the accounting period. The trussall, 2. If received from a production payment, a receipt
in his or her discretion, choose the method of determiningmustbe allocated to income if and to the extent that the
“plan income” under this subd. 1. a., and may change theagreementreatingthe production payment provides a
methodof determining “plarincome” under this subd. 1.  factorfor interest or its equivalent. The balance must be
a.for any subsequent accounting period. allocatedto principal.

b. With respect to payments received from a plan that 3. If an amount received as a royakiut-in-well
doesnot maintain separate accounts or funds for its par paymenttake—or—pay payment, bonus, or delay rental is
ticipants or account holders, such as defined benefit more than nominal, 90 percent must be alloctuguin-
retirementplans and some types of deferred compensa cipal and the balance to income.
tion plans, 4 percent of the total preseatue of the 4. If an amount is received from a working interest
trust'sinterest in the plan as of the first day of the account or any other interest not provided forsanbd. 1., 2., or 3.,

(e) This subsection doawmt apply to payments to
which sub. (19) applies.

(19) LiQuIDATING ASSET. (a) In this subsection, “liq
uidatingasset” means an asset whose valuedivilinish
Yr terminate because tresset is expected to produce
receiptsfor a period of limited duration. Theerm
includesa leasehold, patent, copyright, royalty right, and
right to receive payments during a period of mitran
oneyear under an arrangement that does not provide for
the paymentf interest on the unpaid balance. The term
doesnot include a payment subject to sub. (18), resources
subjectto sub. (20), timber subject to sub. (21), an activ
ity subject to sub. (23), an asset subject to sub. (24), or any
assetfor which the trustee establishes a reserve for
N depreciatiorunder sub. (27).

(b) A trustee shall allocate to incori® percent of
thereceipts from a liquidating asset and the balance to
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(22) PROPERTYNOT PRODUCTIVEOF INCOME. (a) Ifa
matrital deduction is allowed for all or part of a trust
whoseassets consistubstantially of property that does

waterthat is renewable must be allocated to income. If notprovide thesurviving spouse with sfifient income

thewater is not renewable, 90 percentraf amount must
beallocated to principal and the balance to income.

from or use othe trust assets, and if the amounts that the
trusteetransfers from principab income under sub. (4)

(c) This subsection applies whether or not a decedentanddistributes to thepouse from principal in accordance

or donorwas extracting minerals, water other natural

with the terms of the trust are infafent to provide the

resourcedefore the interest became subject to the trust. spousewith thebeneficial enjoyment required to obtain

(d) If a trust owns an interest in minerals, water
othernatural resources on thdegftive date of this para
graph.... [revisor insertglate], the trustee may allocate
receiptsfrom the interest as provided in tltisbsection
or in the manner used by the trustee before teetefe
dateof this paragraph .... [revisor inserts date]. Iftthet
acquiresaninterest in minerals, wateor other natural
resourcesafter the dective date of this paragraph ....

the marital deduction, the spouse may require the trustee
to make property productive of income, convert property
within a reasonable timer exercise the power conferred
by sub. (4) (a). The trustee may decide which action or
combinationof actions to take.

(b) In cases not governed by p@), proceedfom
the sale or other disposition of an asset are principat with
out regard to the amount of income the asset produces

[revisorinserts date], the trustee shall allocate receipts duringany accounting period.

from the interest as provided in this subsection.
(21) Timeer. (a) o the extent that a trustee accounts

(23) DERIVATIVES AND OPTIONS. (&) In this subsec
tion, “derivative” meansa contract or financial instru

for receipts from the sale of timber and related products mentor a combination of contracésd financial instru
in accordance with this subsection, the trustee shall allo ments that gives a trust the right or obligation to

catethe net receipts:
1. To income to the extent that the amount of timber

participatein some or all changesthe price of a tangible
or intangible asset or group of assets, or changes in a rate,

removedrom the land does not exceed the rate of growth anindex of priceor rates, or another market indicator for

of the timber during the accounting periods in which a
beneficiaryhas a mandatory income interest.

2. To principal to the exterihat the amount of timber
removedfrom the land exceeds the rate of growtlhef
timber or the netreceipts are from the sale of standing
timber.

3. To income or principal or between income and
principalif the net receipts are from thease of timber
land or from a contract to cut timber from land owned by
atrust, by determining the amount of timber removed

anasset or a group of assets.

(b) To the extent that a trustee does not account under
sub.(12) for transactions in derivatives, the trustee shall
allocateto principal receipts from and disbursements
madein connection with those transactions.

(c) If atrustee grants an option to buy propémyn
thetrust, whether onot the trust owns the property when
the option is granted, grants an option thmrmits
anotherperson to sefproperty to the trust, or acquires an
optionto buy propertyfor the trust or an option to sell an

from the land under the lease or contract and applying theassebwned by the trust, and the trustee or other owner

rulesin subds. 1. and 2.

4. To principal to the extent that advance payments,

bonuses.and otherpayments are not allocated under
subd.1., 2., or 3.

of the asset is required deliver the asset if the option is
exercisedan amount received for granting the option
mustbe allocated to principal. An amouy#id to acquire
the option must be paid from principalA gain or loss

(b) In determining net receipts to be allocated under realizedupon the exercisef an option, including an

par.(a), a trustee shall deduct and transfer to prinepal
reasonable amount for depletion.

(c) This subsection applies whether or not a decedent

or transferor washarvesting timber from the property
beforeit became subject to the trust.

(d) If a trust owns an interest in timberland the
effectivedate of this paragraph .... [revisor inserts date],
thetrustee may allocate net receipts from the sale of tim
berand related products psovided in this subsection or
in the manner usdul the trustee before thdesftive date
of this paragraph .... [revisor inserts date]. If thest
acquiresan interest in timberland after théesftive date
of this paragraph .... [revisor inserts date], thustee
shall allocate net receipts from the sale of timber and
relatedproducts as provided in this subsection.

option grantedto a settlor of the trust for services ren
deredmust be allocated to principal.
(24) AssET-BACKEDSECURITIES. (@) In this subsec
tion, “asset—-backed security” meams asset whose
valueis based upon the right it gives the owner to receive
distributionsfrom the proceeds of financial assets that
providecollateral for the securityThe term includes an
assethat gives the owner thight to receive from the
collateralfinancial assets only the interest or other cur
rentreturn or only the proceeds other than interest er cur
rentreturn. The term does not include an asset to which
sub.(10) or (18) applies.

(b) If a trust receives a payment from interest or other
currentreturn and from other proceedbkthe collateral
financial assets, the trustee shall allocate to income the
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portion of the payment that the payer identifies as being

2005 Assembly Bill 140

madeto comply with those lawsr regulations, statutory

from interest or other current return and shall allocate the or common law claims by 3rd parties, and defending

balanceof the payment to principal.

(c) If a trust receives one or more payments in
exchangedor the truss entire interest in amsset-backed
securityin one accounting period, tleistee shall allo

claimsbased on environmental matters.

(b) If a principal asset is encumbered with an obliga
tion that requires income from that asset to be paid
directly to the creditarthe trustee shall transfer from

cate the payments to principal. If a payment is one of aprincipalto income an amount equal to the income paid

seriesof payments that will result in the liquidation of the
trust’s interest in the security ovemore than one
accountingperiod, the trustee shall allocate 10 percent of
the payment to income and the balance to principal.

(25) DISBURSEMENTSFROM INCOME. A trustee shall
makethe following disbursements from incomette
extentthat they are not disbursements specified in sub.
(5) (b) 2. or 3.:

(&) One-half of the regulacompensation of the
trusteeand ofany person providing investment advisory
or custodial services to the trustee.

(b) One-half ofall expenses for accountings, judicial
proceedings,or other matters that involve bothe
incomeand remainder interests.

(c) All of the other ordinary expenses incurred in-con
nectionwith the administrationnanagement, or pres
ervationof trust property and the distributioniatome,
including interest, ordinary repairs, regularly recurring
taxesassessed against principahd expenses of a pro
ceedingor other matter that concerns primarily the
incomeinterest.

(d) Recurring premiums on insurance coveling
lossof a principal asset or the loss of incofreen or use
of the asset.

(26) DISBURSEMENTSFROM PRINCIPAL. (&) A trustee
shall make the following disbursements from principal:

1. The remaining one-half of the disbursements
describedn sub. (25) (a) and (b).

2. All of the trustees compensation calculated on
principalas a fee for acceptance, distribution, or termina

to the creditor in reduction of the principal balance of the
obligation.

(27) TRANSFERS FROM INCOME TO PRINCIPAL FOR
DEPRECIATION. (&) In this subsection, “depreciation”
meansa reduction in value due to wetsar decaycorro
sion, or gradual obsolescence of a fixed asset having a
usefullife of more than one year

(b) A trustee mayransfer to principal a reasonable
amountof the net cash receipts from a principal asset that
is subjectto depreciation, but may not transfer any
amountfor depreciation:

1. Of that portion of real property used or available
for use by a beneficiary as a residence or of tangible per
sonalproperty held or made available for the personal use
or enjoyment of a beneficiary

2. During the administration of a decedsmstate.

3. Under this subsection if the trustee is accounting
under sub. (12) for the business or activity in which the
assefis used.

(c) An amount transferred to principal need not be
heldas a separate fund.

(28) TRANSFERSFROM INCOME TO REIMBURSEPRINCI-

PAL. () If a trustee makes or expects to make a principal
disbursementescribed in this subsection, the trustee
maytransfer an appropriate amount from income to-prin
cipal in one or more accounting periods to reimburse
principalor to provide a reserve for future princijoiéd-
bursements.

(b) Principal disbursements to which p@) applies
include the following, but only to the extent that the

tion, and disbursements made to prepare property fortrusteehas not been and does not expect to be reimbursed

sale.

3. Payments on the principal of a trust debt.

4. Expenses ad proceeding that concerns primarily
principal, including a proceeding to construe the trust or
to protect the trust or its property

5. Premiums paid on a policy of insurance not
describedn sub. (25) (d) of which the trust is the owner
andbeneficiary

6. Estate, inheritance, and other transfer taxes,
including penalties, apportioned to the trust.

7. Disbursements related to environmemtaltters,
including reclamation, assessing environmertahd
tions,remedying andemoving environmental contami
nation, monitoringemedialactivities and the release of
substancegqreventing future release$substances, col
lectingamounts from persons liable or potentially liable

for the costs of those activities, penalties imposed under

environmentalaws or regulations and other payments

by a 3rd party:

1. An amount chareable to income but paid from
principalbecause it is unusuallgrge, including extraer
dinaryrepairs.

2. A capital improvement to a principal asset,
whetherin the form ofchanges to an existing asset or the
constructionof a new asset, including special assess
ments.

3. Disbursements made to prepare property for
rental,including tenant allowances, leasehinfgprove
ments,and brokers’ commissions.

4. Periodic payments on an obligation secured by a
principal asset to the extent that the amount transferred
from income to principal fodepreciation is less than the
periodicpayments.

5. Disbursements described in sub. (26) (a) 7.

(c) If the asset whose ownership gives tisthe dis
bursementsdbecomessubject to a successive income



2005 Assembly Bill 140 -13- 2005 Wisconsin Act 10

interestafter anincome interest ends, a trustee may-con shareof the total decrease in income ta&kn estate or

tinueto transfer amounts from incomegncipal as pro trustshall reimburse principal from income.

videdin par (a). (31) Limits onLiABILITY. (@) If a trustee sends to all
(29) INncoMETAXES. (@) A tax required to be paid by beneficiariesa written communication relating to the

atrustee based on receipts allocated to income must berust, any action against the trustee that is based on the

paidfrom income. subjectof the written communication shall be com
(b) A tax required to be paid by a trustee based on mencedwithin 2 years after the trustee sends the written

receiptsallocated to principal must lpaid from princi communicatioror be barred.

pal, even if the tax is called an income tax by the taxing  (b) 1. A written communication is sent to a suli juris

authority. beneficiaryon the date on which the written communica
(c) Atax required to be paid by a trustee on the frust’ tion is delivered personally to the guris beneficiary or

shareof an entitys taxable income must be paid propor onthe date on which the written communication is post

tionately: marked if mailed to the sui juris beneficiary at his or her
1. From income to the extent that receipts from the last-knowraddress.

entity are allocated to income. 2. A written communication is sent to a beneficiary
2. From principal to the extent that: who s not a sui juris beneficiary dhe date on which the

a. Receipts from the entity asdlocated to principal. ~ written communication is delivered personally to the

b. The trusts share of the entity’taxable income  beneficiary’'sparent or legal guardian or on the dare
exceedshe total receipts described in subds. 1. and 2. a.which the written communicatioris postmarked if

(d) For purposes of this subsection, receipts allocatedmailedto thebeneficiarys parent or legal guardian at his
to principal or income must be reduced by the amount or her last-known address.

distributedto a beneficiary from principal or inconfier (c) The identity of all of the beneficiaries shall be

which the trustreceives a deduction in calculating the tax. determinedn the date on which the written communica
(30) ADJUSTMENTSBETWEEN PRINCIPAL AND INCOME tion is sent.

BECAUSE OF TAXES. (@) A fiduciary may make adjust (d) Paragraph (a) does not applyatoaction based

mentsbetween principal and income tdsgt the shifting on fraud or misrepresentation with respect towmigten
of economic interests or tax benefits between income communication.
beneficiariesand remainder beneficiaries which arise SecTioN 6. 701.21 (1) ofthe statutes is amended to
from: read:
1. Elections and decisions, other than those described 701.21(1) DisTRIBUTION OF INCOME. WhereExcept
in par (b), that the fiduciary makes from time to time asotherwise determined by the trusteea court under s.
regardingtax matters. 701.20(49) with respect to unitrust distributions, af
2. An income tax or any other tax that is imposed beneficiaryis entitled to receive income from a trust, but
uponthe fiduciary or a beneficiary as a result of a transac the creating instrument fails to specify how frequeritly
tion involving or a distribution from the estate or trust. is to be paidthe trustee shall distribute at least annually
3. The ownership by an estate or trust of an interesttheincome to which such beneficiary is entitled.

in an entitywhose taxable income, whether or not distrib SecTioN 7. 701.24 of the statutes is renumbered
uted,is includable in the taxable income of the estate or 701.24(1) and amended to read:
trust or of a beneficiary 701.24(1) Except as otherwise provided in s. 701.19

(b) If the amount ofin estate tax marital deduction (9) (a) and (10)ss. 701.01 to 701.19, 701.21, 701.22, and
or charitable contribution deduction is redudetause  701.23areapplicable to a trust existing on July 1, 1971,
a fiduciary deducts an amount paid from principal for aswell as a trust created after such date and shall govern
incometax purposes instead déducting it for estate tax  trusteesacting under such trusts. If applicationasfy
purposesand as a resultstate taxes paid from principal provisionof ss. 701.01 to 701.19, 701.21, 701.22 , and
areincreased and income taxes paid by an estate, trust, or01.23to a trust in existence on August 1, 1971, is uncon
beneficiaryare decreased, each estate, trust, or benefi stitutional,it shall notaffect application of the provision
ciary that benefits from the decrease in income tax shall to a trust created after that date.
reimbursethe principal from which the increase in estate SecTioN 8. 701.24 (2) of the statutes is created to
tax is paid. The total reimbursement must equal the read:
increasdn the estate tax to the extent that phiecipal 701.24(2) Section 701.20 applies to every trust or
usedto pay the increase would have qualified for a mari decedent'sestate existing on thefettive date of this
tal deduction or charitable contributioieduction but for ~ subsection... [revisorinserts date], and to every trust or
thepayment. The proportionate share of isienburse decedent'estate created or coming into existence after
ment for each estate, trust, or beneficiary whose incomethat date, except as otherwise expressly provided in s.
taxesare reduced must be the same as its proportionate/01.20or by the decedestwill or the terms of the trust.
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With respect to a trust or decedsrestate existing on the  equivalents,interest, earnings, or dividends earrerd
effectivedate of this subsection .... [revisor inserts date], declaredbn a security in the account, whetbenot cred
s.701.20 (5) to (30) shall apply at the beginning of the itedto the account before the owrgedeath.

trust'sor estates first accounting period, as defined in s. SecTioN 11. 861.015 (2) of the statutes is amended
701.20(2) (a), that begins on or after théeefive date of g read:
this subsection .... [revisor inserts date]. 861.015(2) For purposes of this section, property

SecTion 9. 705.21 (12) (a) of the statutes is amended g pjectio a directive is valued by its clear market value

to r%d: 21(12 A rei iated onthe date of the decedentleath. Satisfaction of the
5.21(12) () A reinvestment account associate nonholding spouses marital propertyinterest in the

with a securitya securities account with a bqumc_ash propertysubject tothe directive shall be based on that

balancein a brokerage account, cash, cash eguwalents,value lus anv income from the proberty subiect to the

interest,earnings or dividends earned or declared on a . P Y property subj .
directiveafter the death of the decedant before satis

securityin an account, a reinvestment account or a bro facti fd ining the i f h
kerageaccount, whether or not creditemthe account ~ 'action. For purposes of determining the income from the

beforethe owne's death. property subjectto a directive, such property shall be
SecTion 10. 705.21 (12) (am) of the statutés treatedas a legacy or devise of property other than money
createdo read: unders. 701.204(5)(b).1
705.21(12) (am) An investment management or-cus SecTioN 12. Initial applicability.
tody account with a trust company otrast division of (1) The treatment of section 701.20 (31) of the-stat

abank with trust powers, including the securities in the utesfirst applies towritten communications sent on the
account,a cashbalance in the account, and cash, cash effectivedate of this subsection.




