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2013 WISCONSIN ACT 201

AN ACT to amend322.001 (15), 322.001 (23), 322.016 (2) (a), 322.026 (Hn@B22.139 (1}p repeal and recre
ate322.120; ando create322.1201, 322.1202 and 322.1203 of the statugdsting to: stalkingand sexual éénses
underthe code of military justice.

The people of the state of Mtonsin, represented in  other than military property — waste, spoilage, or
senateand assemblydo enact as follows: destruction; 110, improper hazarding of vessell1]l
drunkenor reckless operation of a vehicle, aircrait,
SecTion 1. 322.001(15) of the statutes is amended Vvessel;112, drunk on duty112a, wrongful use, or pes
to read: sessionof controlled substancesld, misbehavior of
322.001 (15) “Military offenses” means those sentinel; 114, dueling; 15, malingering;116, riot or
offensesprescribed under articles 77, principals; 78, breachof peace; 17, provoking speeches gestures;
accessonafter the fact80, attempts; 81, conspiracy; 82, 120,rape-orcarnalknowledgand sexual assawener
solicitation; 83, fraudulent enlistment, appointment, or ally; 120a, stalking120b, rape and sexual assault of a
separation84, unlawful enlistmengppointment, or sep  child; 120c, sexual miscondudt?1, larceny and wrorg
aration; 85, desertion; 86, absence without leave; 87, ful appropriation; 122obbery; 123, fajery; 124, maim
missingmovement; 88, contempt towardfiofals; 89, ing; 126, arson; 127extortion; 128, assault; 129, bur
disrespectowards superior commissionedicér; 90, glary; 130, housebreaking; 131, perjury; 132, frauds
assaultingor willfully disobeying superior commis  againstthe government; 133, conduct unbecoming an
sionedofficer; 91, insubordinate conduct toward warrant officer and a gentleman; and 134, general; of this code.

officer, noncommissioned fier, or petty oficer; 92, SecTIoN 2. 322.001(23) of the statutes is amended
failure to obey order or regulation; 9&uelty and mal to read:
treatment94, mutiny or sedition; 95, resistance, flight, 322.001(23) “State military forces” means theis¥

breachof arrest, an@scape; 96, releasing prisoner with consinarmy and air national guard, the national guard, as
out proper authority; 97, unlawful detention; 98, non defined in 32 USC-502,-503,804 101, the state defense
compliance with procedural rules; 99, misbehavior force,the oganized naval militia of the state, aady
beforethe enemy; 10Gsubordinate compelling surren  othermilitary force oganized under the Constitution and
der; 101, improper use of countersign; 102, forcing a laws of the state,-antut does not include the urga-
safeguard; 103, captured or abandoned property; 104nized militia;-state-guard,-or-home-guard,-when-not in
aidingthe enemy; 105, misconduct as prisoner; id3e “State military forces” does not include the national
official statements; 108, military property — loss, dam guardwhen unden status subjectintpem to-exclusive
age,destruction, or wrongfulisposition; 109, property jurisdictionunderl0 USC ch. 47

* Section 9911, WIsconsINSTATUTES: Effective date of acts. “Every act and every portion of an act enacted by the legislature over thegy
partialveto which does not expressly prescribe the time when it taflees siiall take ééct on the day after its date of publication.”


http://docs.legis.wisconsin.gov/document/usc/10%20USC%2047
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SecTioN 3. 322.016 (2) (a) of the statutes is amended involving the penis occurs upon penetration, however
to read: slight.

322.016(2) (a) A military judge and ndess than 3 2. Thepenetration, however slight, of the vulva or
members. Ar-aceused-may-waive-having-12-members anusor mouth, of another by any part of the body or by
andproceed-to-a-special-court=martial- with-netless than any object, with an intent to abuse, humiliate, harass, or

6-members. degradeany person or to arouse or gratify the sexual
SecTIoN 4. 322.026 (2) (a) of the statutes is amended desireof any person.

to read: (f) “Sexual contact” means any of the following:
322.026(2) (a) Bea commissioned bter of the 1. Touching, orcausing another person to touch,

armedforces of the }Jnited_States or_of a_component eitherdirectly or through the clothing, the genitalia, anus,
thereofor a commissioned fifer of an oganized state  groin, breast, inner thigh, or buttocks of any person, with

military force. anintent to abuse, humiliate, or degrade any person.
SecTIoN 5. 322.120 of the statutes is repealed and 2. Any touching, or causing another person to touch,

recreatedo rea}d: eitherdirectly or through the clothing, any body paft
322.120Article 120 - Rape and sexual assault gen  any person, if done with an intent to arousegratify the

erally. _ _ sexualdesire of any person.otliching may be accom
(1) In this section: plishedby any part of the body

(a) “Bodily harm” means any fafnsive touching of
another,however slight, including angonconsensual
sexualact or nonconsensual sexual contact.

(b) 1. “Consent” means a freely given agreement to
the conduct at issue by a competent person.

2. An expression of lackf consent through words or
conductmeans there is no consent. Submission or lack
of oral orphysical resistance, resulting from the use of
force, threat of force, or placing another persofficar,
doesnot constitute consent. A current or previous dating
or social or sexual relationship by itself or the manner of
dressof the person involved with the accused in the con
duct at issue shall not constitute consent. A sleeping,
unconsciouspr incompetent person cannot consent. A
personcannot consent to force causing or likely to cause
death or grievous bodily harm or to being rendered
unconscious A person cannot consent while under threat
orin fear

3. Lack of consent may be inferred based on the cir . )
cumstancesf the ofense. All the surrounding circum (d) Rendering that other person unconscious.
stancesare to be considered in determining whether a  (8) Administering to that other person by force or
persongave consent or whether a person did not resist orthreatof force, or without the knowledge or consent of
ceasedo resist only because of another persantions. thatpersona drug, intoxicant, or other similar substance

(g9) “Threatening or placing that other person in fear”
meansa communication or action that is of fcient
consequencéo cause a reasonable fear that noncom
pliancewill result in the victim or another person being
subjectedto the wrongful actiorcontemplated by the
communicatioror action.

(h) “Unlawful force” means an act of force done
without legal justification or excuse.

(2) Any person subject to this chapter who commits
a sexual act upon another person without consent by
doingany of the following is guilty of rape and shall be
punished as a court—-martial may direct:

(a) Using unlawful force against that other person;

(b) Using force causing dikely to cause death or
grievousbodily harm to any person.

(c) Threatening or placinthat other person in fear
that any person will be subjected to death, grievous
bodily harm, or kidnapping.

(c) “Force” means any of the following: and thereby substantialljmpairing the ability of that

1. The use of a weapon. otherperson to appraise or control his or her conduct.

2. The use of physical strength or violence that is  (3) Any person subject to this chapter who does any
likely to overcome, restrain, or injure a person. of the following is guilty of sexual assaahd shall be

3. Inflicting physical harm that is likely to coerce or Punishedas a court-martial may direct:
compelsubmission by the victim. (&) Commits a sexual act upon another person-with

(d) “Grievous bodily harm” means serious bodily outconsent by doing any of the following:
injury, including fractured or dislocated bones, deep cuts, 1. Threatening or placing that other person in fear
torn members of the bodgerious damage to internal 2. Causing bodily harm to that other person.
organspor other severe bodily injuries. “Grievous bodily 3. Making a fraudulent representation that the sexual
harm” does not include minor injuries such as a black eye actserves a professional purpose.
or a bloody nose. 4. Inducing a belief by any artifice, pretense, or-con

(e) “Sexual act” means any of the following: cealmenthat the person is another person.

1. Contact between the penis and the vulva or anus  (b) Commits a sexual act upon another person when
or mouth, and for purposes of this subparagraph contactthe person knows or reasonably should know that the
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other person is asleep, unconscious, or otherwise deathor bodily harm, including sexual assault, to himself

unawarethat the sexual act is occurring.

(c) Commits a sexual act upon another person when

the other person iscapableof consenting to the sexual
actdue to any of the following:

1. Impairment by any drug, intoxicamt; other simi
lar substance, and that conditiorkigown or reasonably
shouldbe known by the person.

2. A mental disease or defect or a physical disability
and that condition is known or reasonably should be
known by the person.

(4) Any person subject to this chapter who commits
or causes sexual contagton or by another person, if to
do so would violatesub. (2) had the sexual contact been
a sexual act, is guilty of aggravated sexual coraact
shallbe punished as a court—-martial may direct.

(5) Any person subject to this chapter who commits
or causes sexual contagion or by another person, if to
do so would violatesub. (3) had the sexual contact been
asexual act, is guilty of abusive sexgahtact and shall
be punished as a court-martial may direct.

(6) In a prosecution undémis section, in proving that
aperson made a threat, it need not be proven thatthe
sonactually intended tearry out the threat or had the
ability to carry out the threat.

(7) An accused may raise any applicatigenses
availableunder this chapter or the rules for court-martial.

or herself or a member of his or her immediate family

(c) Commits acts that induce reasonable fedhén
specificperson of death or bodily harm, including sexual
assaultto himself or herself or member of his or her
immediatefamily.

SECTION 7.322.1202 of the statutes is created to read:

322.1202 Article 120b - Rape and sexuaassault
of a child.

(1) In this section:

(a) “Child” means any person who has attained
theage of 16 years.

(b) “Force” means any of the following:

1. The use of a weapon.

2. The use of physical strength or violence that is
likely to overcome, restrain, or injure a child.

3. Inflicting physical harm.

4. In the case of a parent—child or similar relationship,
theabuse of parental or similar authority

(c) “Lewd act” means any of the following:

1. Any sexual contact with a child.

2. Intentionally exposing onggenitalia, anus, but
tocks,or female areola or nipple gchild by any means,
including via any communication technolagyith an
intentto abusehumiliate, or degrade any person, or to
arouseor gratify the sexual desire of any person.

3. Intentionally communicating indecent language to

Marriageis not a defense for any conduct in issue in any achild by any means, including via any communication

prosecutiorunder this section.

SECTION 6. 322.1201 of the statutes is created to read:

322.1201 Article 120a - Stalking.

(1) In this section:

(a) “Course of conductieans any of the following:

1. Arepeated maintenance of visual or physical prox
imity to a specific person.

2. A repeated conveyance of oral threatjtten
threats,or threats implied by conduct, or a combination
of such threats, directed at or toward a specific person.

(b) “Immediate family’means a spouse, parent, son,
daughterpr sibling of the person, orrealative or intimate
partnerof the person who regularly resides in tioeise
hold of the person or who within the six montireced
ing the commencement afcourse of conduct regularly
residedin the household of the person.

(c) “Repeated,” with respect to a course of conduct,
meangwo or more occasions of such conduct.

(2) Any person subject to this chapter who dals
of the following is guilty of stalking and shall be punished
asa court—-martial may direct:

(@) Wrongfully engages in @ourse of conduct
directedat a specific person that would cause a reason
ableperson tdear death or bodily harm, including sexual
assaultto himself or herself or member of his or her
immediatefamily.

(b) Has knowledge or shoulthve knowledge that

the specific person will be placed in reasonable fear of

technologywith an intent to abusaumiliate, or degrade
any person, or to arouse or gratify the sexual desaayof
person.

4. Any conduct intentionally done with or in the pres
ence of a child, includingvia any communication
technologythat amounts to a form of immorality relating
to sexual impurity which is grossly vulgabscene, and
repugnantto common proprietyand tends tcexcite
sexualdesire or deprave morals withspect to sexual
relations.

(d) “Sexual act” and “sexual contact” have the mean
ingsgiven in s. 322.120 (1) (e) and (f).

(e) “Threatening or placinthat child in fear” means
a communication or action that is of fafent conse
guenceo cause the chilth fear that noncompliance will
resultin the child or another person being subjected to the
wrongful action contemplated kie communication or
action.

(2) Any person subject to this chapter who does any
of the following is guilty of rape and shak punished as
a court—-martial may direct:

(a) Commits a sexual act upon a chi¥tio has not
attainedthe age of 12 years.

(b) Commits a sexual act upon a child who has
attainedthe age of 1¥ears by doing any of the following:

1. Using force against any person.

2. Threatening or placing that child in fear

3. Rendering that child unconscious.
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4. Administering to that child a drug, intoxicant, or without being concerned that an image of a private area
othersimilar substance. of the person was being captured.

(3) Any person subject to this chapter who commits 2. Circumstances in which a reasonable person
asexual act upon a child who has attained the age of 12would believe that a private area of the person would not
yearsis guilty of sexual assault of a child and shall be bevisible to the public.
punishedas a court—-martial may direct. (2) Any person subiject to this chapter whathout

(4) Any person subject to this chapter who commits legaljustificationor lawful authorization, does any of the
alewd act upon ahild is guilty of sexual abuse of a child following is guilty of sexual misconduct and shall be
andshall be punished as a court-martial may direct. ~ punishedas a court-martial may direct:

(5) In a prosecution under this section, it needbeot (a) Knowingly and wrongfully views the private area
proven that the accused knew the afythe other person ~ Of another person, without that other persardnsent
engaging in the sexual act or lewd alttis not a defense andundercircumstances in which that other person has
thatthe accused reasonably believed that the child had@reasonable expectation of privacy
attainedthe age of 12 years. (b) Knowingly photogrgphs, videotapes, films, or

(6) In a prosecution under this section, it neecbeot re_cordsby any means the private area of anothe_r person,
proven that the accused knew that the other personW|thout _that o_ther persog’consent and under circum
engagingn the sexual act or lewd act had not attained the Stancesin which that other persohas a reasonable
ageof 16 years, but it is a defense in a prosecution undereXPectatiorof privacy o
sub.(3) or (4), whichthe accused must prove by a prepon (c)_ Knowingly broadcasts or distributes any such
deranceof the evidence, thahe accused reasonably recordingthat the persoknew or reasonably should have'
believedthat the child had attained the age of 16 years, knownwas made under the circumstances proscribed in

if the child had in fact attained least the age of 12 years. pars.(a) and (b). bi his ch h |
(7) In a prosecution undémis section, in proving that (3) Any person subject to this chapter who compels

aperson made a threat, it need not be proven thaethe anotherperson to engage in an act of prostitution with any

sonactually intended tearry out the threat or had the Eiresgg':fggxgrg;ﬁglErzngandczfergt‘g arshall be pun
ability to carry out the threat. y )

(8) Lack of consent is not astement and need not be (4) Any person subject to this chapter who intention

. . . . . ally exposes, in an indecent manrtee genitalia, anus,
proven in any prosecution under this section. A child not : : : .
legally married to the person committing the sexual act buttocks,or femaleareola'or nipple is guilty of mdecent

' exposureand shall bg@unished as a court—-martial may

lewd act, or use of force cannot consent to any sexual actdi rect
lewd act, or use of force. : -

' . SecTioN 9. 322.139 (1) of the statutes is amentizd

SecTIoN 8. 322.1203 of the statutes is created to read: @

. ) read:
322.1203Article 120c — Other sexual misconduct. 322.139(1) Whenever complaint is made to any
(1) In this section: '

. o commandingpfficer that willful damage has been done
(a) “Act of prostltutlop means a sexual_ ac? or sexual {q the property of any person or that the pespnoperty
contacton account of which anything of valisegiven to, hasbeen wrongfully taken by membezsnembenf the
or received byany person. _ _ astate military forces, that perstmce, the commanding
(b) “Broadcast” means to electronically transmit a icer may underthe regulations prescribed,-convene a
visualimage with the interthat it be viewed by a person.  pgardio investigate the complaint. The-board-shall-con
(c) “Distribute” means delivering to the actuad sistof from oneto-3 commissioned-Biers-and, for the
constructivepossession of anothéncluding transmis purposeof that investigation, it has power tcommane
sionby electronic means. ing officer may summon witnesses and examine them
(d) “Indecent manner” means conduct that amounts yponoath,-toreceive depositions or other documentary
to a form of immorality relating to sexual impurity which  evidenceand-toassess the damages sustained against the
is grossly vulgarobscene, and repugnant to common responsiblepartiesparty The assessment of damages
propriety,and tends texcite sexual desire or deprave madeby the boardnvestigatoiis subject to thepproval
moralswith respect to sexual relations. of the commanding &iter—and-inthe The amount
(e) “Private area” means the naked or underwear- approvedassessety thatthe commandingfficer shall
cladgenitalia, anus, buttocks, or female areola or nipple. be chaged against thpay of the-dendersoffender The
(f) “Under circumstances in which that other person orderof the commanding fi€er directing chages-herein
hasa reasonable expectation of privacy” means any of theautherizedis conclusive on any disbursingfioér for
following: paymentto the injured-partieparty of the damages so
1. Circumstances in which a reasonable person assessednd approved.
would believe that he or she could disrobe in privacy SecTtion 10.Initial applicability .
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(1) MiuTary AFFaIRS. This act first applies to
offensescommitted on the &ctive dateof this subsec
tion.




