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g Cha'p‘:ér. HSS 85
~NON- PROFIT CORI’ORATION AS GUARDIAN
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Note: This chapfer repiaces ch. PW 65.

HSS 85.01 Parpoese and anthority, This chaptel establishes eriteria by
which the depaitment detérmines that an applicant non-profit corpora-
tion is a suitable ageney qualified to serve as guardian of the persoh or the
property, or of both:person and property, of an adult found by a court to
be mentally incompetent and therefore in need of a guardian, This chap-
ter is promulgated pursuant to ss. 55.02 and 880.35, Stats whlch du ect
the depa: tment to make rules for this pur pose,

Hasior} Cr Reglster, May. 1983 No 329 eff. 6«1-83
HSS 85 02 Dcﬁnmons As used in thrs chaptel

. “C]ass A cmporatron means a non-proﬁt corporatlon whlch is au-
thorized by the department to assume full or limited permanent guar di-
anship for no more than 20 persons at one time.

() “Class B corporation” means a nonpr oﬁt corporatlon which is au-
thorized by the department to assume full or limited perthanent. guat di-
anship for no more thah 2 persons at one time. ;

(3) ““Guardian” means a nenprofit corporation appomted hy a cour t to
advocate for an adult who is incompetent and who'is further charged
with the responsibility and authorized to make decisions regarding either
the' care, ‘eustody and control of the person of the 1ncompetent or for
‘management of the’ mcompetent s estate, or both, - "

(4) “Incompetent” means a person determined by a court to be sub-
stantially incapable of managing his or her property or caring for self by
reason of infirmities of aging, a developmental disability or a similar in-
capacity. A physical disability w1th0ut mental mcapaclty isnot suﬂictent
to.estahlish mcompetence :

(5) “Lunlted permanent guardlanshlp has the meanmg prescnbed in
ss. 880,33 (3) and 880,37, Stats.

- {6) “Nonploﬁt corporation” has the meaning prescribed in s. 181.02
(4), Stats., namely; a eorporation, no part of the income of which is dis-
tributed to its members, directors or officers, and inclides a religions so-
clety organized under ch. 187 Stats and a f:aternal soc1ety orgamzed
under chs 188 ‘Stats. ©

(7) “Standby guardlanshlp" has the meanmg prescrzbed in s 88{) 36
tats. ‘

(&) “'l‘empmary guardianshlp has ‘the meam_ng prescrlbed in s.
880.15, Stats.

{9) “Ward” means an mcompetent adult’ for whom a eourt has ap-
pointed a guardian.

History: Cr. Register, May, 1983, No. 320, eff. 6-1.83. ' ‘
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HSS 85.03 Crllena for suitahility. Criteria by which the department
finds a non-profit corporation’suitable’ to'serve as guardian of persons
found by a court to be mcompetent are the followmg

(1) The pioposed guardlan sha]l be or gamzed as a pmvate non-proﬁt
corpolatlon under ¢hs. 181, 18‘?, or 188, Stats, .. e

(2) The proposed guardlan corporatlon shall provide ev1dence that :t is
reasonable to believe that it will continue in existence indefinitely.

::{3) When serving as guardian, a corporation'shall not bié a provider of
protective services or protective placement for its ward; pursuant to s,
55,03, Stats. Conversely, a corporation‘providing protective services or
protective placement [or a pe:son shaII uot be appomted guardaan of that
I)EI‘SOH P BHRT ; EE ; .

(4) No cor poratxon may accept gual dlanshlps from a court ina connty
in which a member of the corporation’s board of directors or any profes-
sional full-time employe of the corporation is a member or einploye of the
communily beard organized under ss..46.23, 51.42 or 51.437, Stats., or a
member of the county welfar e board or employo of the county soctal ser-
v:ce or wel[ate depaltment o

(5) A waiver of the upper llmlt on guardlanshlps [o: a class A corpora-
tion shall.be considered by the department. where special circumstances
are shown to exist. Temporary and standby uardianships shall be in
addition to the number of permanent guar dxanshxps permltted fot both
c]ass A and class B corporations.

; (6) The proposed C]ass A guardlan coF poratlon shall at a]] tlmes have
at least one full-time stafl member. who is.qualified either by training.or
by experience.to work with and help persons with the disability or. disa-
bilities of the ward or wards to be served, ingluding knowledge of service
needs and resources for meetmg servxce needs )
Uiy Sigie vy
(’Z) A person employed by or otherwnse assoclated WIth the non- proﬁt
corporation shall be designated the a%ent of the corporation to admtms-
ter the guardianship, Any cliange in the internal assignment of responsi-
bility shall be communicated to the department, the local planning
agency or interagency mechanism designated under s. 55.02, Stats,, the
ward and the court within 14 days fo]lowmg its, éffectwe date o

+(8):The corporation serving as gnardian shall have sufficient staff as-
31gned to its guardianship program to enable each staff member to, ade~
quately. carry out the responmblhttes of a guard:an o e

(9) The corporatmn selvmg as guardlan shall be 1mmedlate1y aceessi-
ble by phone during normal working hours to the local planning agency
or interagency mechanism designated under s. 55.02, Stats;; and the per-
son responsible on behalf of the corporation for admmlstermg the guardi-
anship shall be readily accessible in person or by phone to the ward and
to other persons coneeried about the ward’s well-being.

(10):A corporation serving as guardian shall agree in writing to submlt
such reports and answer such questions as the department shall require
in monitoring corporate guardianships.

Register, October, 1983, No, 334 o ‘
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(11) A corporation serving as, guardian of the person of a ward shal}
endeavor to secure necessary care, services and protective placement
when appropriate for the ward, pursuant to s. 880.38 (1) and (2), Stats.

{12) A corporation serving as guardlan shall have per iOdlC personal
tohtact with the ward, at least once cvery 3 months, to adcertain’the
status of the ward, take nécessary action to see that the ward receives
néeded services' and to assure that the ward is well treated, properly
cared for, and is prbwded with'the opportunity to exerclse Iegal rights.
‘Personal contact with a ward protectwely placed undel 8, 55 06 Stats.,
shall be onsite personal contact. " i B

(13) A eorporation serving as gualdlan of the person of a ward shall
‘make &l annugl report on' the eonditiot of the ward to the court which
ordered the giardianship and to the county agency demgnated undet s,
55.02, Stats,, as required by s, 880.38 (3), Stats i _

i lI|s|nr) Cr.' Reg;ster, May, 1983 No 329. eff G-l 83 LR e

" HSS 85. 04 Wﬂhdra“ al of apprm al. It at any tlme the department detex -
mines that a non- proﬁt corporation which the department had found
suttable to assume responsibility for guardianships no lenger:meets the

criteria seb out in s, HSS 86.03, the department may withdraw its finding
of suitability upon 30-day notice to thenon-profit corporation or former
non-profit corporation, the court or, courts that assigned the corpora-
tion’s guardranshlps. the Ward, his or her famlly, other mterested pal ties
and the county agency designated under . . 55.02, Stats.. o

i Illstory Cr Reglster, May, 1983, No. 329 e[f 6-1-83

S8 85,05 Appeal of declsmns Any paz ty adversely affected by a deci-
sfon of the department about the sultabtlﬁy of a corporation to serve as

guardian may appeal that decision to the départment’s office of adminis-
tratwe hearings under ss. 227.064 and 227.07 to 227.13, Stats,,

History: Cr. Register, May, 1983, No. 329, efi, 6-1-83.
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_ ' APPENDIX
Introduction ' '

A goardian is someone appointed by a. county court to:have ‘‘care,
custody, and control’’ of the person of an incompetent or; to.manage an
incompetent’s estate. (s. 880,01 (3) Stats.) A court may appoint a pri-
vate non-profit ecorporation found suitable by the department to serve as
guardian of the person or property, or, both, of an adult found to be in
need of guardianship (s, 880,35 Stats.), but only if no suitable individual
guardian is available (s. 880.09 (2) Stafs.). )

- Chapter HSS 85 does not-apply to guardianships. for. “minors™ and
“spendthrifts!” for whom courts may also appoint guardians, ... . ..

A guardianship entrusted to a corporation, like'oné entrusted to an
individual, can he full or limited, permanent or temporary {for up to 60
days), effective or pending (standby), of the person of a ward or of prop-
erty or both, as the court decides, =~ =unin s e R s
The department will: maintain.a list of suitable non-profit: corpora-
tions, and will make the list available to county courts and local protee-
tive services planning organizations on request. ..>7 oo e vl

Implicit in the department’s authority to approve non-profit corpora-
tions to serve as guardians is department monitoring of eorporate guard-
ianships, The department will withdraw approval of a non-profit corpn-
ration if it is found to be no longer suitable to serve as guardian, Whet it
makes such a determination, the department will notify the appropriate
court or courts and designated local agency. or agencies of the determing-
tion and of the findings on which it wasbased,” .~~~ 7

Rationale for the ‘rules .

Guardianship is viewed here as a distinctive responsibility which in-
volves making critical decisions for an adult who cannot make them.
Guardianship is not just another protective service, No public agency is
authorized by law to serve as guardian of the person of an incompetent.
Nor can a for-profit corporation, such as a proprietary nursing home, be
a guardian, except that {rust companies or banks which have trust pow-
ers may be appointed to manage persons’ estates. Furthermore, s, 55.03,
Stats., expressly prohibits an agency appointed as guardian from being a
provider of protective services or placement for its ward.

A personal, one-to-one relationship between an individual guardian
and ward is preferred as a general rule to a corporate guardianship. A
family member is the first choice. When there is no family member, no
willing family member, or no capable or otherwise suitable family mem-
her in the judgment of the court, then another individual — relative,
friend, or civiec-minded person — should be sought out to serve as guard-
jan. Local agencies need to develop pools or registers of volunteers will-
ing and capable to take one or more guardianships, and to mateh volun-
teers and wards. Courts should require documentation of efforts made by
an agency or other petitioner to obtain an individual guardian hefore
appointing a corporation to serve in that capacity.

The non-profit corporation is then an appropriate guardian when no
other guardian can be found or when the circumstances of a ward

Register, Odtober, 1983, No. 334
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