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Chapter ILHR 3

PETITION FOR VARIANCE PROCEDURES

ILHR 3.001 Purpose	 ILHR 3.03 Petition for variance
ILHR 3.002 Scope	 ILHR 3.04 Public employer variances
ILHR 3.01 Petition procedures 	 ILHR 3.05 Appeals on petitions for vari-
ILHR 3.02 Definitions 	 ances

ILHR 3.001 Purpose. The purpose of this chapter is to specify proce-
dures for applying for a variance from a rule administered and enforced
by the division.

History: Cr. Register, November, 1984, No. 347, eff. 12-1-84.

ILHR 3.002 Scope. This chapter specifies who may apply for a petition
for variance from a rule, the procedures that must be followed for apply-
ing and processing a petition for variance, and includes procedures for
appealing a decision on a petition for variance.

History: Cr. Register, November, 198 4, No. 34l, eff. 12-1-84 ,

ILHR 3.01 Petition procedures. Except as specified in s. ILHR 3.04, all
petitions for variance from rules of the division shall be processed as pro-
vided for in s. ILHR 3.03. Appeals will be handled as set forth in s. ILHR
3.05.

History: Cr. Register, November, 1984, No. 347, e ff. 12-1-84.

ILHR 3.02 Definitions. (1) "Administrator" means the administrator
of the division of safety and buildings in the department of industry,
labor and human relations.

(2) "Department" means the department of industry, labor and
human relations.

(3) "Division" means the division of safety and buildings.

(4) "Equivalency" means the same intent and degree of safety is being
provided in lieu of the requirements being specified in the rule.

(5) "Public employe" means any employe of the state, of any state
agency or of any political subdivision of the state.

r 6) "Public emplo yer" means the state, any state agency or any politi-
cal subdivision of t'.o state.

17 "Secretary" r:u•:.as the secretary of the department of industry,
labor and hu1„an .•:.:c;t: ( ols.

"Significan	 rig;. s" t.,t _ns any person having owner-
sl,: ). control or c,: ^:::i: of a:: , ;^::^ ^ )i ,. ;:y,`, ^^: ment or public building,
or of she construe: a;a, ; • I pair or :a;. ;'_'_ _:L ,lien .i any place of employment
or public building.

History : Cr. :	 _	 347, eff. 12-1-84,

ILHR 3.03 Pe;itio,i fl.: a variance. Any per. n having signi ficant owner-
ship rights may pt:t . tioa Ito , a variance n- rrty rule of the division. The
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wl ition for :;. ^:^i Wk • shall	 as equivalency which meets the in-
i-at of the rule being petitioned.

(1) APPLICATION FOR PETITION FOR VARIANCE. Application for a peti-
tion for variance of a rule shall be made on forms furnished by the divi-
sion. The following shall be submitted when requesting a variance from a
rule:

(a) A completed and notarized petition for variance form including a
clear and concise written statement of the specific provisions of the rule
from which the variance is requested along with a specific statement of
the procedures and materials to be used if the variance is granted;

(b) A petition for variance fee as speci fied in ch. Ind 69; and

(c) A completed position statement on the petition for variance from
the chief of the fire department having jurisdiction, where applicable.

Note: See Appendix for examples of petition for variance forms and a position statement..

(2) DIVISION ACTION. Upon receipt of the petition for variance form,
applicable fee and the position statement, and any other documents as
the petitioner may wish to submit, the administrator shall evaluate the
petition For variance and determine H the petition for var

i
ance providesTariam° ^<

for an equivalency which meets the intent of the rule being petitioned.

(a) If additional information is needed by the division to review the
petition for variance and make a determination, the division shall notify
the owner of the specific information required.

(b) If it is determined that the petition for variance provides an
equivalency, the petition for variance shall be approved by the adminis-
trator.

(c) If it is determined that the petition for variance does not provide
an equivalent protection as provided by the original rule, the administra-
tor:

1. May approve the petition for variance subject to specific conditions
determined by the division which shall establish an equivalency which
meets the intent of the rule;

2. May grant a temporary variance to delay enforcement of a rule to a
specified date, not to exceed one year. The petitioner shall demonstrate
that all available steps are being taken to safeguard employes and fre-
quenters against the hazard covered by the rule from which the variance
is sought and shall possess and describe a program for coming into com-
pliance with the rule as quickly as possible. A temporary variance may
be renewed no more than twice, and only if the petitioner files an applica-
tion for renewal at least 90 calendar days before expiration of the tempo-
rary variance;

3. May grant an experimental variance to allow the petitioner to par-
ticipate in an experiment approved by the division to demonstrate or
validate new or improved techniques to safeguard the health or safety of
the public and employes; or

4. May deny the petition for variance.

(3) NOTIFICATION OF PETITION FOR VARIANCE DETERMINATION. The ad-
ministrator shall notify the petitioner in writing of the petition for vari-
Regi ,ter, November, 1984, No. 347
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ance determination. Any denial shall include the reason for denial, and
information on the appeals procedure.

(4) TIME LIMIT FOR PROCESSING. Except for priority petitions, the divi-
sion shall approve or deny a petition for variance and shall mail notifica-
tion of the determination to the petitioner after receipt of the completed
and notarized petition for variance form and applicable fees, and any
additional information as may be required by the department within 30
business days. The division shall process priority petitions within 10 bus-
iness days.

(5) REVOCATION. The division may revoke any petition for variance
where it is determined that the variance was obtained through fraud or
deceit or where the petitioner has violated the specific conditions on
which the variance was approved.

History: Cr. Register, November, 1984, No. 347, eff. 12-1-84.

ILHR 3.04 Public employer variances. (1) TYPES OF VARIANCES. Pursu-
ant to s.101.055 (4), Stats., a public employer may apply to the division
for a temporary, experimental or permanent variance on occupational
safety and health issues affecting public employes.

(a) Temporary variance. The division may grant a temporary variance
before a rule goes into effect if the public employer complies with this
section and establishes that it is unable to comply with a rule by the
rule's effective date because of unavailability of professional or technical
personnel or of necessary materials or equipment or because necessary
construction or alteration of facilities cannot be completed by the effec-
tive date.

1. The employer shall also show that it is taking all available steps to
safeguard employes against the hazard covered by the rule from which
the variance is sought and shall possess and describe a program for com-
ing into compliance with the rule as quickly as possible.

2. If a hearing is requested, the division may state in writing that non-
compliance with the rule is permitted for 180 calendar days or until a
decision is made after the hearing, whichever is earlier.

3. A temporary variance shall be in effect for the period of time needed
by the employer to achieve compliance with the rule or for one year,
whichever is shorter.

4. A temporary variance may be renewed no more than twice, and only
if the public employer files an application for renewal at least 90 calendar
days before expiration of the temporary variance.

(b) Experimental variance. The division may grant an experimental va-
riance if the public employer complies with this section and it is deter-
mined that the variance is necessary to permit the employer to partici-
pate in an experiment approved by the division to demonstrate or
validate new or improved techniques to safeguard the health or safety of
employes.

(c) Permanent variance. The division may grant a permanent variance
if the public employer complies with this section and finds the employer
has demonstrated by a preponderance of the evidence that the conditions
and methods the employer uses or proposes to use provide employment
or a place of employment which is as safe and healthful as that provided
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under the rule from which the employer seeks a permanent variance. A
permanent variance may be modified or revoked upon a

p
plication by the

employer, an affected employe, a public employe representative or the
department and after opportunity for a hearing, but not sooner than 6
months after issuance of the permanent variance.

(2) APPLICATION FOR PETITION FOR VARIANCE. Application for a peti-
tion for variance of a rule shall be made on forms furnished by the divi-
sion. The following shall be submitted when requesting a variance from a
rule:

(a)A completed and notarized petition for variance form including a
clear and concise written statement of the specific provisions of the code
from which the variance is requested and a speci fic statement of the pro-
cedures and materials to be used if the variance is granted; and

(b)A petition for variance fee as specified in ch. Ind 69.

(3) NOTIFICATION TO EMPLOYES. The employer shall provide a copy of
the application for petition for variance to the appropriate public em-
ploye representatives.

a) A co`y of the petition for variance shall be posted by the employer
at places where notices to employes are normally posted.

(b) The notice shall:

1.Summarize the application; and

2.Inform public employes of the right to request a hearing.

c) The public employer shall furnish evidence to the div
i
sion that con-

ditions specified in par. (b) have been satisified and that public employes
have no interest in requesting a hearing from the division.

(4) HEARING. Upon a written request for a hearing from a public em-
ployer, an affected public employe or a public employe representative,
the division shall hold a hearing.

(a) Upon a written request for a hearing, the administrator shall
schedule a hearing and inform the parties about the date, time and place
for the hearing.

(b)Where a hearing is requested, no decision xill be made by the divi-
sion until a hearing has been held.

(5) DIVISION ACTION. Unless a hearing is requested upon receipt of the
petition for variance form, the administrator shall evaluate the petition
for variance and determine if the petition for variance provides for an
equivalent degree of ."uty or health. The petition shall prescribe the
methods and conditioii.- which the employer must adopt and maintain
while the variance is it , :rect.

additional information 	 vorid t, ,- the division to review the
n^	 the division will notifyf( % , variance and mak(. a 6, erni L.

own Z' Of the specific inforrn, : ' ; ii

,b'i If it is determined that thi- pet *.ion for variance provides an
equivahrit (it gn t • of safety or	 li, the petition for variance shall be

Iapproved by th ,
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(c) If it is ; fermic l Athat the pei 'Ci ;n for variance 	 not provide
an equivalk , I h,	 (11	 or 1-, a	 tht. administra,.or:

1 x1; , ,(; 1.1ic petition for variance subject to speo il'.. :or ..tions
determ * j1(-G' division which will establish an equivalent of
safety or hoa'th as specified in the rule; or

2. May deny the petition for variance.

(6)NOTIFICATION OF PETITION FOR VARIANCE DETERMINATION. The ad-
ministrator shall notify the petitioner and affected parties in writing of
the petition for variance determination. Any denial shall include the rea-
son for denial, and information on the appeals procedure.

(7)TIME LIMIT FOR PROCESSING. Except for priority petitions, the divi-
sion shall approve or deny L ;petition for vtriance and shall mail notifica-
tion of the determination to the petitione - within 30 business days after
receipt of the completed anii ;ioL.i.zed 	 ",.,;on for variance form and

r ^,applicable fees, and any additio^ in. -
	

ion as may be required by
the department. The divisic-C sL.'	 priority petitions within 10
business .lays.

f8 `	 OCATION. The division may rt.. , -,sic any petition for variance
where it de l ermined that the var'=­ ^,.e	 obtained through fraud or
deceit or	 the petitioner has violated the specific conditions on
which size variance was approved.

History: Cr. Register, November, 1984, No. 347, eff. 12-1-84.

ILHR 3.05 Appeals on petitions for variances. (1) PETITION FOR A HEAR-
ING. Any person who wishes to cor:t, c , ; ermination on a petition for
variance made by the administra:lu.- . , _«A, " e L-, a appeal with the secre-
tary for a hearing.

(a) The petition for a hearing shall contain a statement of the specific
reasons why the person believes a hearing should be held.

(b)\ "i potiti • n for a hearing must be received within 30 calendar days
fro.^.. , il, (iiJu 	 notification of determination.

(2) DE,i, ;imiNA7--iS FOR HEARING. (a) If it is determined by the secre-
tary that insu ffici,, ; reasons are provided for a hearing, the request for a
hearing may be (j E de .. The person who requested the hearing shall be
notified of any denial for a request for hearing in writing along with the
reasons for denial.

(b) If upon review, it is determined that a hearing shall be granted, the
division shall inform the person making the request and, if different, the
person who filed the original petition about the date, time and place of
the hearing.

(3)HEARING. (a) The secretary may hear and decide the appeal; or

(b) The secretary may designate a hearing examiner to hear the appeal
and make a recommended finding to the secretary, who will then make
the final decision on the appeal.

(4)FINAL ORDER. Any decision resulting from this hearing shall be the
final order of the department. The person who requested the hearing
shall be notified of the final order in writing, and be provided with infor-
mation on the appeal procedure.

Register, November, 1984, No. 347
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(5) PETITION FOR REHEARING. Any person aggrieved by a final order
may, within 20 calendar days after service of the final order, file a written
petition with the secretary for rehearing. Unless this order was served
personally, service occurred on the date of mailing as set forth in the
letter of transmittal. The petition for rehearing shall specify the grounds
for the relief sought and supporting authorities.

Note: See s. 227.12, Slats., for procedural details regarding petitions for rehearing.

(6) PETITION FOR JUDICIAL REVIEW. Any person aggrieved by a deci-
sion is entitled to judicial review. The petition for judicial review shall be
served and filed with all parties within 30 calendar days after the service
of this decision. The petition for judicial review shall identify the depart-
ment of industry, labor and human relations as the respondent.

Note: See s. 227.16, Slats., for complete procedural details regarding petitions for judicial
review.

History: Cr. Register, November, 1984, No. 347, eff. 12-1-84.
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