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Subchapter [—General Provisions

HSS 328.01 Purpose. The purposes of this chapter are to provide rules
for community and facility-based supervision, services, and programs for
clients under control in order to assure public safety, promote social rein-
tegration, reduce repetition of erime and carry out the statutory direc-
tives under s. 46.001, Stats, The following specific goals and objectives
are relevant towards fulfillment of these purposes:

(1) Tosupervise and control offenders to the extent necessary to meet
public, staff, and offender safety responsibilities;

(2) To provigle opportunities for obtaining edueation, training, work
experience, coping skills, and other programs and services to enable of-
fenders to live constructive lives; o '

(3) To provide access to community-based programs for probationers
and parolees for whom such programs are desirable and necessary;

(4) To establish necessary gﬁidelines, procedures, and controls to
maintain program, staff, and fiscal accountability and to promote pro-
gram efficiency and effectiveness;

(6) To cooperate with other public and private agencies in activities
for the purpose of prevention of erime and to provide alternatives to in-
stitutionalization; and
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(6) To protect the health and rights of all persons invelved in the divi-
sion’s programs and activities.

History: Cr. Register, December 1981, No. 312, eff, 1-1-82,

HSS 328.02 Appllcablhty This chapter appl:es to the department and
to all adult clients under its custody and superviston for correctional pur-
poses. It implements ss. 46.001, 46.03, 46,036, 53.11, 53.14, 53.19, 53.31,
57.06(3), £7.072, 57.075, 57. 12 b7, 13 57. 135 57. 14, 161 A7, 941, 29
971.14, 971,17, 972, 15, 973, 04, 973, 06, 973.08, 973, 09, 973.10, 973.1565,
975.08, 975, 98 9175, 10 975. 11 975, 12 Stats., and ss. 54.01, 54 03 to
54.07, b4, 10, 54.11, 64, 13 54.16 and 54, 16, (1975) Stats,

. Hisiurg: Cr. Register, December, 1981, No, 812, eff, 1-1-82; am. Register, April, 1986, No.
364, eff. 5-1-86. s

HSS 328.03 Definitions. In this chapter:

(1) “Absconding” means the failure of a client to make himself or her-
self avaﬂable as dlrected by the agent.

(2). “Admintstrator means the administrator of the diviston or his or
her designee.

(3) “Agent” means that employe of the bureau of community correc-
tions, division of corrections, department of health and social services,
who may be assigned the responsibilities under this chapter.

(4) “Bureau of community corrections” or “bureau” means the bu-
réan of community corrections, division of corrections, department of
health and soeial services,

(5) “Client” means a person who is committed to the custody of the
department for correctional purposes and is under field supervision of the
department, except that in 5, HSS 328.09 (3) and (4) “cllent” has the
meaning prescribed in s. HSS 328.09 (3) (a)

{6) “Collateral" means a family member, friend, employer. teacher, or
any person who has contact with or information about a client.

(7) “Commitment term” or “term’ means that perlod of time during
which the client is under the custody and supervision of the department.

(8) “Cdmpact administrator” means that person in =‘.J‘Jif's»::pnsin orina
state other than Wisconsin who has been assigned the responsibilities
under this chapter, or his or her designee,

(9) "Compact coordmator means that emp]oye of the bureau of com-
munity corrections, division of corrections, department of health and so-
cial services, who has been assagned the responslbllltles under this chap-
ter, or his or her designee.

(10) “Compact specialist’” means an employe of the bureau of commu-
mty corrections, division of corrections, department of health and social
serviees, who has been assigned the responsibilities under this chapter, or
designees,
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appeal, Copies of the decision shall be sent fo the client, the client’s
agent, and supervisor.

(8) APPEAL OF THE REGIONAL CHIEF'S DECISION. (a) If the client, agent,
or supervisor disagrees with the decision of the regional chief, he or she
may within § working days of receipt of the decision, appeal in writing to
the director of the bureau of community corrections,

(b) The bureau director or designee shall review all relevant written
material, including the client’s complaint and the supervisor’s and re-
gional chief’s decisions, and shall issue a written decision stating the rea-
sons for it within 10 working days of receipt of the appeal. The client,
agent, supervisor and regional chief shall he sent copies of the decision, If
the bureau director is unable to decide within 10 working days, he or she
shall notify the parties of this and of the reason for it. In this case a
decision shall be rendered within 10 working days of that notification. If
Ehe 1bureau director falls to decide, the regional chief's decision shall be

nal.

gc) The bureau director’s decision regarding the complaint shall be fi-
nal.

(9) EFFECT OF APPEAL ON DISPUTED DECISION. During the period re-
quired under this section to investigate any complaint or review any de-
cision, the affected parties shall comply with the decision under dispute.

(10) EXPEDITED APPEAL. If resolution of a complaint under the periods
of time provided for under this section would moot the complaint, the
complaint process shall be expedited.

(11) PENALTIES. No penalties to a client shail result from the mere
filing of a complaint by the client.

History: Cr. Register, December, 1981, No. 312, eff. 1-1-82.

HSS 328,12 Purchase of services. (1) If a client requires assistance or
materials that cannot feasibly be provided through any other available
resource, the department may provide such assistance through individ-
ual or group service contracts with service agencies.

(2) The division shall follow department established, specific policies
and procedures consistent with the goals and objectives of this chapter
and s. 46,036, Stats., for the provision of such assistance to clients. Such
guidelines should set priorities for the types of assistance which may be
provided by the department.

(3} (a) A client may request and an agent may arrange for assistance to
be provided to the client. Documentation of the provision of service shall
be maintained in the client’s record and it shall include the reasons why
the assistance is needed and the agent’s attempts to provide the neces-
sary assistance through other sources, It shall be reviewed by the agent’s
supervisor.

(b) Appropriate staff may audit the provision of services to a client
where a purchase of services contract has been entered into,

(4) Assistance to clients may be provided after receiving departmental
approval pursuant to the procedures under sub. (2). Purchase of service
funds may be used in service of clients by contracting with other service
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agencies. Approval of the contract is necessary before such services may
be provided.

History: Cr. Register, December, 1981, No. 312, off, 1-1-82,

HSS 328.13 Voluniary return to an fnstitution, (1) A client on parole may
request a return to a correctional institution in writing only after the
client has been informed by an agent:

(a) That if he or she goes back to the institution a return to parole
status may be determined only by the parole board or he or she may have
to remain there until he or she reaches his or her mandatory release date
under s. HSS 302.21; -

(b) That he or she must waive good time or entitlement to mandatory
release in aceordance with s, HSS 802.30 to return to or remain in an
institution beyond the mandatory release date;

(¢} That all the department’s administrative rules applicable to in-
mates in correctional institutions shall apply to the client upon return;
and

(d) Of the procedures to be used to return the client to a partlcular
institution, - .

(2) An agent shall discuss a request and the client’s record with a su-
pervisor. If the agent and supervisor agree in writing that the client
knowingly, voluntarily, and intelligently requests return and that such
return is consistent with the goals and ogjectwes of this chapter, the cli-
ent may be returned to an institution. If the agent and supervisor disa-
gree, the regional chief shall make the decmion in writing.

(8) An agent shall arrange for a client’s return to an institution.

(4) An agent and supervisor are responsible for following the client’s
caise and shall appropriately assist the client when he or she is eliglbie for
release,

(5) Relevant records relating to the voluntary return of a client to an
institution shall be maintained in the client’s record. .

(6) Tn an emergency, the provisions of this section requiring a written
decision prior to return are inapplicable.

History: Cr. Register, Deceraber, 1981, No. 812, eff, 1-1-82; am. (1) {b), Register, February,
1987, Ne, 374, eff, 3-1-87.

HSS 328,14 Absconding. (1) If a client absconds, a field staff member
shall issue an apprehension warrant to be entered in the TIME system or
to be sent to the local apprehending authority. If the local apprehending
authorities are contacted, they shall be instructed not to forward any
information regarding the absconding to the TIME system,

(2} An apprehension warrant shall include all relevant and necessary
information and should satisfy all of the requirements of the TIME sys-
tem.

(3) A violation report shall be prepared for a client who absconds, in
accordance with s, HSS 31.03 (1) (d).
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mation in the past and whether the informant has reason to supply inac-
curate information;

(e) The activity of the client that relates to whether the client might
possess contraband;

(£} Information provided by the client that is relevant to whether the
client possesses contraband;

(g) The experience of a staff member w1th that client or in a similar
circumstance; -

(h) PI‘IO!‘ selzures of contraband from the chent and

(1) The need to verify compliance with rules of supervision and state
and federal law,

History: Cr. Register, December 1981 No. 312 eff, 1-1-82; r. and recr. Register, April,
1986, No. 364, eff. b-1-8

HSS 328.22 Custody and deteniion. Whenever feasible, staff shall rely
on law enforcement authorities to take a client into custody. When such
assistance is not practical, field staff shall take clients into custody in
accordance with this section,

(1) A client shall be taken into custody and detained 1f the client is
alleged to have been involved in assaultive or dangerous conduct, A re-
gional chief may permit exceptions fo this subsection.

{2) A client may be taken into custody and detained:
(a) For investigation of an alleged violation by the client;

(b) After an alleged violation by the client to determine whether to
commence revocation proceedings;

(¢) For disciplinary purposes; or _
(d) To_ prevent a possible violation by the client,

(8) An agent may authorize the detention of a client under sub. (1) or
(2) (a) (b) and (d) for a maximum of 5 working days. A supervisor may
approve of subsequent detention for a maximum of 5 working days and
the regional chief may approve of detention for an additional 5 working
days, Detention beyond the foregoing time limits shall be authorized by
the director, A client detained under sub, (2) (¢) may only be detained
with supervisory approval for a maximum of 5 working days for diseipli-
nary purposes. This subsection does not apply to detentions pending fi-
nal revocation which are authorized by an agent’s immediate supervisor
under s. HSS 31.04 (5} when a preliminary hearing is not held pursuant
to s. HSS 31.04 (2).

(4) Custedy decisions during revoecation proceedings shall be made
pursuant to s. HSS 31.04 {5).

(5) A client on parole from a state correctional institution or on felony
probation with an imposed and stayed sentence may be detained in an
institution pending revocation proceedings.

History: Cr, Register, December, 1981, No, 312, off. 1-1-82; r. (4) and (5), Register, August,
1985, No. 856, eif, 9-1-85; emerg, am, (1), eff. 10-18-85; am. (1} and (3), cr. {4}, Register,

April, 1986, No. 364, eff, 5-1-86; renum. (8) to be (b) under s. 13.93 (2m) {b) 1, Stats., Regis-
ter, April, 1986, No. 364,
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HSS 328.23 Transporling clients in cusiody, (1) A field staff member
may transport a elient to jail, institution, court, or other detention facil-
ity. : ’

(2) A client may be handeuffed or otherwise appropriately restrained
when being transported by field staff, When a client is being taken into
custody, it is usually desirable o restrain the client. :

(3) Two field stalf members shall transport a client whenever feasible,
and the client shall be informed of the reasons why he or she is being
transported prior to such transport,

(4) I a client is to be transported to Wisconsin from another state, an
agent and the agent’s supervisor shall determineg;

(a) Whether the client is available for transport:

(b) Whether an on-site hearing should be held prior to transport;

(¢) Whether extradition matters are resolved; S

(d) Which staff members shall transpbrt the ciient.

(5) Relevant records relating to transport of a client shall be main-
tained in the client’s record. o

History: Cr, Register, December, 1981, No. 312, eff. 1-1-82,

HSS 328.24 Goo {ime forfeiture hearings, History: Cr. Register, December, 1981, No. 312,
eff, 1-1-82; am. (1) (a), Register, April, 1986, No. 564, eff, 5-1-86; r. and recr, eff. 9-10-86; r,
Register, February, 1987, No. 374, eff. 3-1-87,

HSS 328,25 Tolled time. History: Cr, Register, December, 1981, No. 312, eff, 1-1-82; r. Regis-
ter, February, 1987, No. 374, eff. 3-1-87. . .

HSS 328.26 Reinstatement. History: Cr. Register, December, 1981, No, 312, off, 1-1-82: r.
Register, February, 1987, No. 374, eff. 3-1-87,

Subchapter IV-——Records and Reporis

HSS 328.27 Presentence investigation repori, (1) PURPOSE, The pri-
mary purpose of the presentence investigation report is to provide the
senfencing court with accurate and relevant information upon which to
base its sentencing decision. The report is also important in the correc-
tional process, It is used for such things as determining levels of supervi-
ston, classification, program assignment, parole planning and decision
making and in the overall correctional treatment of offenders,

Next page is numbered 233
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Subsection (6) (f) indicates that the client should be talked to before the search. Sometimes,
talking will elicit information helpful in determining whether to search.

‘What a stalf member observed, information from a reliable source, prior seizures of evi-
d‘enczte from tge client, and the experience of the staff member are all also relevant to the deci-
sion to search.

‘This section is in substantial compliance with ACA standard 3151 concerning searches of
probationers and parolees, See 16 Cal, Adm. Code 2511 that provides as a condition of proba-
tion for warrantless searches of a client and a client’s residence or property, at any time, with-
out a finding of reasonable grounds to belleve that the client possesses contraband.

Note: HSS 328.22, The department interprets ss. 57,06 (3) and 973.10 (1), Stats., to mean
that if the department alleges that any rule or condition of supervision has been violated by a
client, the department may take physical custody of the client for the investigation of the al-
leged violation. The investigation of whether revocation is warranted includes an investiga-
tion of alternatives to revocation. While it is thought best to rely on law enforcement authori-
ties’ expertise in taking persons into custody, this is not always practical and stafl may
exercise their authority at these times,

There are times when an agent may be incapable of obtaining custedy of a client, withouta
risk of harm to the agent, another person, or property. In these difficult cases, an agent must
exercise good judgment in attempting to take custody of the client where no assistance from
law enforcement authorities is feasible, The agent must strike a balance between the need for
immediate custody, the danger posed, and the chances of success of obtaining custody with-
out harm {o anyone,

Subsection (1) provides that a client must be taken into custody when the client's alleged
violation involves assaultive or dangerous conduct, In addition, sub. {2) provides that a client
may be taken into custedy whether or not an alleged violation involves assaultive or danger-
ous conduct, if this is desirable for disciplinary purposes, for an investigation, or to prevent a
possible violation by the client. )

See the note to ch. HSS 81,

Note; HSS 328.23. This section provides the procedures to be followed when a client is to be
transported to court, detention facility, or returned to the state of Wisconsin. This may be an
especially stressful time for the client and the likelihood that he or she will act out is increased.
To minimize the dangers to the client, staff, and community, it is desirable to handeuff the
client while being transported and 2 field staff shall escort the client whenever feasible. In ad-
dition, travel plans shall be designed to take into consideration the client’s medical, psycho-
logical, and security needs. .

Nole: HSS 328.27. The American Bar Association’s Standards Relating fo Probation (Ap-
proved Draft, 1370), standard 2.2 and commentary provide the following about the
presentence report. ..

The primary purpose of {he presentence report is to provide the sentencing court with suc-
cinet and preeise information upon which to base a rational sentencing decision, Potential use
of the report by other agencies in the correctional process should be recognized as a factor in
determining the content and length of the report, but should be subordinated to its primary
purpose, Where the presentence investigation discloses information useful to other correc-
E'gngal agencies, methods should be developed to assure that these data are made available for

eir use, )

The original function of presentence reports was solely to assist the courts in resolving the
issue of whether to employ probation in a given case. Over the years, however, many new and
important uses for the information gathered by the report have been found, The total use to
which presentence reports are now put encompasses the entire range of correctional programs.

Even In cases where probation will not be the disposition, for example, the presentence re-
port assists the court in determining the appropriate type of sentence and, if it is to be impris-
onment, its duration, It is then used by prison officials in many instances, primarily at the
early stages of the development of a sound institutional program. It may also prove helpfud to
prisons in arranging visits, checking letters, and sometimes in maintaining family ties and
meeting family difficuittes in the community. Its utility continues to the parele decislon and
beyond, where it is employed along with other materials to assist in the parole decision itself
and is used by the parole officer to develop a proper supervisory role. Information in the report
may a!s;, of course, serve a useful function as a source of pertinent information for systematic
research,

This is directly apﬁlicable to the report in Wisconsin, The importance of the report hardly
needs emphasis, in the light of the uses to which it is put.
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Subsection (2) requires an agent to prepare a presentence report under s. 972.15, Stats.
Typically, this is done alter conviction, but the court can order and approve a presentence
regort prior to conviction where there is a guilty plea, Rosado v, Stale, 70 Wis. 2d 280 (1975).
The agent may also provide a presentence for nonconviction cases unders. 161.47 , Stats, HSS
328.28 provides for a modified presentence investigation report which is a short form report,

. Bubsection (2) does not specily the particular agent who must prepare the report. The as-
signment of agents is an internal management responsibility of the depariment. In many
counties the agent who prepares the report s responsible for the supervision of the client on
parole or probation,

Subsection (3) requires background information relating to the offense charged to be in-
cluded in the presentence report. This is common practice throughout the United States.
Readins are also listed in the report. 1t is essential that these be identified specifically for sev-
erad reasons. It is essential that the offender admit only erimes that were actually committed,
No one is helped if the information is inaceurate or incomplete. Otherwise, police may rely on
wreng information and terminate investigation of crimes that have not actually been solved.
The offender may Iater be charged with a crime thought to have been readin, unless it is ade-
qualitply identified and courts and correctional officials may be misled by inaccurate lists of
readins. .

The source of this information may be the victim, the offender, or any other appropriate
seurce. Commeon sources of infermation other than the victim and the offender are accom-
plices, witnesses, court transeript, criminal complaint and police reports, All sources of infor-
mation must beidentified under HSS 328,29, but the agent cannot promise confidentiality be-
cause a presentence is a court record, Under s, §72,15 (3), Stats., however, the judge may
conceal the identity of any persen. )

The agent preparing the report under sub. {(3) should rely on {actual data, rather than opin-
ions or perceptions. Many sourees, including the victim and the offender, may state their own
conclustons. The agent’s job is to identify the facts upon which a source’s conclusions are
based. Facts aid the judge, who must ultimately decide their relevance, and the agent, who
decides his or her opinion of the appropriate disposition of the offender under sub. (3) (b).

The correctional record of the offender is relevent to the purposes of the presentence report.
Subsection (3) requires this, Again, the agent should try to provide as much factual back-
ground as possible, - ) ‘

Also under sub, (3), the agent should obtain information about the offender’s family. The
American Bar Association commented that thisand information about the offender’s environ-
ment are most important, American Bar Association’s Project on Minimum Standard for
Criminal Justice, Standards Relating to Probation (Approved Draft 1970}, standard 2.3 and
commentary. This subsection combines factual data with opinions from the family relating to
the offender and possible facts influencing the offender’s involvement in crime, These opinions
should not be treated as professional opintons, but are beneficial in gaining an understanding
of the offender. This will aid the judge, the agent and the division in assessing the offender’s
%esegssizns fé’ém decisions, The offender is given the apportunity to express an opinion under

Subsection (8) (b) permits the agent to summarize, evaluate, and report conclusions the
agent has about the subject. of the presentence investigation and report. This summary should
inctude a brief summary of the present situation, a risk and need assessment and agent’s im-
preasions, the agent’s recommendation for sentencing, and the agent’s recommendation for a
tentative treatment plan. .

Under sub. (3) (¢}, the agent’s recommendation for disposition is required. All that is in-
tended is a simple, steaightforward statement of the agent’s recommendation. For example,
the agent may recommend probation with conditions, probation with work release, confine-
ment, fine, a Huber sentence or a combination of these,

Subsectlon (8) (d) requires a treatment plan with input from the offender. When confine-
ment is recomimended, the plan should still include a general treatment recommendation con-
sistent with the resources available in the institutions, If probation is recommended, the plan
shoutld state the proposed residence, oceupation, means of support, restitution payments, and
other important elements of the plan.

Note; HS8 328,28, This section permits staff to prepare s modified presentence investigation’
report in accordance with an order of the court. Although the division may compile supple-
mental information for its own records, the presentence report is prepared under order of the
court. Therefore, the division mus{ supply the court with the information it lawfully orders.
Examples of where 3 modified presentence report may be prepared are cases where an offender
has been convicted for the second time within a very short period of time. In such cases the
court may feel that only minimal additional information is required, Another example arises
Register, February, 1987, No, 374
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frequently in cases where the offense is obviously not severe enough to warrant incarceration
or a high level of supervision on prebation,

Subsection (2) periniis stalf to present a report orally in open court or in the judges cham-
bers. The justification for an oral report is based upon an interpretation of s, 972.15, Stats.,
that the division must respond to a lawful court order. Such orders are routinely issued in
some counties. Again, though the division may compile supplemental information for is own
purposes under s. H8S 807.21, the information reported to the court must be in the scope and
manner the court directs, If the report is presented orally in chambers out of the presence of
the offender, no record of the presentence investigation report exists,

Tt is sometimes desirable to have a modified report. It is obviously unrealistic to attempt to
force the presentence report into a standard mold suitable for all cases. The depth of analysis
and infermation which is required for an intelligent disposition of one offender simply is not
going to be required for another; a two-week investigation and a detailed canvassing of com-
munity resources will be both unnecessary and inappropriate for many offenders, while at the
same time essential for others,

For many cases, particularly misdemeanors and other less serious offenses, information pro-
duced by a brief investigation will not only be sufficient for an intelligent disposition, but witl
significantly Increase the information on which most courts must now.act. Some cases, to be
sure, will immediately reveal themselves as inappropriate for such brief and superficial treat-
ment; the difficuliies of other cases will emerge in the early stages of investigation, The point,
in any event, is that a sound system of initial screening - perhaps coupled with participation
by the courf in the selection of the cases which deserve more intensive treatment - can sub-
stantially increase the efficiency of the probation service and its capacity to perform the essen-
tial function of aiding the court at the sentencing stage.

Amerfcan Bar Association's Project on Minimum Standards for Criminal Justice, Stan-
dards Relating to Probation (Approved Dratt 1970), standard 2.3 and commentary,

Note: HSS 328.29, This section restates the fact that the presentence investigation and re-
port identifies sources of information, Since only the court has the power to conceal identity,
this section prohibits diviston staff from giving a pledge of confidentiality. Where, however,
important information would be given only under a pledge of confidentiality, it may be in-
cluded in an admissions investigation and report submitted only to the department, Although
its use in court is forbidden, it may be beneficial to the department for use in correctional
treatment, Disclosure of such information is forbidden under HSS 307.50.

Note: HSS 328.30, HSS 328,30 discusses the types of records which are necessary to ensure
meaningful, individualized care and treatment for elients, The recordkeeping systern required
under this section should help assure that field staff will have complete and accurate records
for all clients under supervision. The records required are those which are essential for super-
vision planning which are consistent with a elient’s needs, for assessing the client’s progressin
terms of the plan, for signaling when changes in the plan may be beneficial, and for providing
adequate information and direction to agents, supervisors, and other stali who may in the fu-
ture assume responsibility for a client,

Subseetion (1) enumerates the various kinds of entries that should be made by agenisin a
client's case record. Sub, (2}-(7) describe the specific types of records and information re-
quired in the entries. Most are self-explanatory, See the bureau of community services’ feld
manual, for further direction to agents in the preparation of these specific entries.
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Subsection (8) (f) indicates that the client should be talked to before the search, Sometimes,
tatking will elicit information helpful in determining whether to search.

What a staff member observed, information from a reliable source, prior seizures of evi-
dence from tﬂe client, and the experience of the staff member are all also relevant to the deci-
sion to search,

This section is in substantial compliance with ACA standard 3151 concerning searches of
probationers and parolees, See 16 Cal, Adm. Code 2611 that provides as a condition of proba-
tion for warrantless searches of a client and a client’sresidence or property, at any time, with-
out a finding of reasonable grounds o belleve that the client possesses contraband.

Note: HSS 328.22. The department interprets ss, 57.06 (3) and 973.10 (1), Stats,, to mean
that if the department atleges that any rule or condition of supervision hasbeen violated by a
client, the department may take physical custody of the client for the investigation of theal-
leged violation, The investigation of whether revocation is warranted includes an investiga-
tion of alternatives to revocation. While it is thought best to rely on law enforcement authori-
ties’ expertise In taking persons inte custody, this is not always practical and staff may
exercise their authority at these times,

There are times when an agent may be incapable of obtaining custody of a client, without a
risk of harm to the agent, another person, or property. In these difficult cases, an agent must
exercise good judgment in attempting to take custody of the client where no assistance from
law enforcement authorities is feasible, ‘Fhe agent must strike a balance between the need for
immediate custody, the danger posed, and the chances of success of obtaining custedy with-
out harm to anyone.

_Subsection (1) provides that a client must be taken into custody when the client’s alleged
violation involves assaultive or dangerous conduct, In addition, sub. (2) provides that a client
may betaken into custody whether or not an alleged violation involves assaultive or danger-
ous conduct, if this is desirable for diseiplinary purposes, for an investigation, or to prevent a
possible violation by the client.

See the note to ch. H3S 31,

Note: HSS 328.23. Thia section provides the procedures to be followed when a client is to be
transported to court, detention facility, or returned to the state of Wisconsin. This may bean
especially stressful time for the client and the likelihood that he or she will act out Isincreased.
To minimize the dangers to the client, stafi, and community, it is desirable to handeuff the
client while being transrorted and 2 field staff shall escort the client whenever feasible, In ad-
dition, travel plans shall be designed to take into consideration the client’s medical, psycho-
logieal, and security needs,

Note: HSS 328.27. The American Bar Association's Standards Relating fo Probation (Ap-
proved Draft, 1970}, standard 2.2 and commentary provide the following about the
presentence report.

The primary purpose of the presentence report is to provide the sentencing court with sue-
cinct and precise information upon which to base a rational sentencing decision, Potential use
of the report by other agencies in the correctional process should be recognized as a factor in
determining the content and length of the report, but should be subordinated to its primary
purpose, Where the presentence investigation discloses information useful to other corree-
t}fl{gl agencies, methods should be developed to assure that these data are made available for
their use. B :

The original furction of presentence reports was solely to assist the courts in resolving the
issue of whether to employ probation in a given case. Over the years, however, many new and
important uses for the information gathered by the report have been found. The total use to
which presentence reports are now put encompasses the entire range of correctional programs.

Even in tases where probation will not be the disposition, for example, the presentence re-
port assists the courl in determining the appropriate type of sentence and, if it is to be impris-
onment, its duration, It is then used by prison officials in many instances, primarily at the
early stages of the development of a sound institutional program. It may also prove helpful to
prisons in arranging visits, checking letters, and sometimes in maintaining family ties and
meeting family difficulties in the community, Its uti]it¥ continues to the parole decision and
beyond, where it is emrloyed along with other materials to assist in the parole decision itself
and is used by the parole officer to develop a proper supervisory role. Information in the report
may also, of course, serve a useful funetion as a source of pertinent information for systematic
research, o )

This is directly applicable to the report in Wisconsin, The importance of the report hardly
needs emphasis, in the light of the uses to which it is put,
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Subsection (2) requires an agent to prepare a presentence report under s, 972,15, Stats.
Typically, this is done after convietion, but the court can order and approve a presentence
reﬁort priot £o conviction where there is a guilty plea. Rosado . Stale, 70 Wis. 2d 280 (1975).
The agent may also provide a presentence for nonconviction cases unders, 161.47, Stats. H3S
328.28 provides for a modified presentence investigation report which is a short form report,

Subsection (2) does not specify the particular agent who must prepare the report. The as-
signment of agents is an internal management responsibility. of the department. In many
counties the agent who prepares the report is responsible for the supervision of the client on
parole or probation.

Subsection (3) requires background information relating to the offense charged to be in-
cluded in the presentence report. This is common practice throughout the United States.
Readins are also listed in the report, It is essential that these be identified specifically for sev-
eral reasons. It is essential that the offender admit only erimes that were actually eommitted,
No one is helped if the information is inaceurate or incomplete, Otherwise, police may rely on
wrong information and terminate investigation of erimes that have not actually been solved.
The offender may later be charged with a erime thought to have been readin, unless it is ade-
qu&g‘.ply identified and courts and correctional officials may be misled by inaccurate lists of
readins, : .

The source of this information may be the victim, the offender, or any other appropriate
source. Common sources of informatton other than the vietim and the offender are accom-
plices, witnesses, court transeript, eriminal complaint and police reports. All sources of infor-
mation must be identified under HSS 328,29, but the agent cannot promise confidentiality be-
cause a presentence is a court record, Under s, 972.15 (3), Stats., however, the judge may
conceal the identity of any person,

The agent preparing the report under sub. (3) should rely on factual data, rather than opin-
fons or perceptions, Many sources, including the victim and the offender, may state their own
conclusions. The agent's job is to idenfify the facts upon which a source’s conclusions are

ased. Facts aid the judge, who must ullimately decide their relevance, and the agent, who
decides his or her opinion of the appropriate disposition of the offender under sub. (3) (b).

The correctional record of the offender is relevent to the purposes of the presentence report.
Subsection (3} requires this. Again, the agent should try to provide as much factual back-
ground as possible, :

Alse under sub. (3), the agent should obtain information about the offender's family. The
American Bar Association commented that thisand information about the offender’s environ-
ment are most important. American Bar Association’s Project on Minimum Standard for
Criminal Justice, Standards Relating to Probation (Approved Dralt 1979), standard 2.8 and
commentary. This subsection combines factual data with opinions from the family relating to
the offender and possible facts influencing the offender’s involvement in ¢rime. These opinions
should not be treated as professional opinions, but are beneficial in gaining an understanding
of the offender. This will ald the judge, the agent and the division in assessing the offender’s
xﬁegsdsag}gfgéure decisions, The offender is given the opportunity to express an opinion under

Subsection (8) (b) permits the agent to summarize, evaluate, and report conclusions the
agent has about the subject of the presentence investigation and report. This summary should

include a brief summary of the present situation, a risk and need assessment and agent's im- .

pressions, the agent’s recommmendation for sentencing, and the agent’s recommendation for a
tentative treatment plan.

Under sub. (3) (¢}, the a%ent's recommendation for disposition is required, All that is in-
tended is a simple, straightforward statement of the agent's recommendation. For example,
the agent may recommend probation with conditions, probation with work release, confine-
ment, fine, a Huber sentence or a combination of these.

Subseetion {3} (d) requires a treatment plan with input from the offender. When confine-
ment is recommended, the plan should still include a general treatment recormmendation con-
sistent with the resources available in the institutions, If probation is recommended, the plan
should state the proposed restdence, oceupation, means of support, restitution payments, and
other important elements of the plan, )

Note; HSS 328.28, This section permits staff to prepare a modified presentence investigation
report in accordance with an order of the court. Although the division may compile supple-
mental information for its own records, the presentence report is prepared under order of the
court, Therefore, the division must supply the court with the information it lawfully orders,
Examples of where a modified presentence report may be prepared are cases where an offender
has been convieted for the second time within a very short period of time, Tn such cases the
court may feel that only minimal additional information is required. Another example arises
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frequently in cases where the offense is obviously not severe enough to warrant incarceration
or a high level of supervision on probation.

Subsection (2} permits staif to present a report orally in open court or in the judges cham-
bers, The justification for an oral report is based upon an interpretation of s, 972.15, Stats.,
that the division must respond to a lawful court order. Such orders are routinely issued in
some counties, Again, though the division may compile supplemental information for its own
purposes under s, HSS 807,21, the infermation reported to the court must be in the scope and
manner the couri directs, If the report is presenied orally in chambers out of the presence of
the offender, no record of the presentence investigation report exists,

It is sometimes desirable to have a medified report, Tt is obviously unrealistic to attempt to
force the presentence report into a standard mold suitable for all cases. The depth of analysis
and information which is required for an inteltigent disposition of one offender simply is rot
going to be required for another; a two-week investigation and a detailed canvassing of com-
munity resources will be both unnecessary and inappropriate for many offenders, while at the
same time essential for others,

For many cases, particularly misdemeanors and other tess serious offenses, information pro-
duced by a brief investigation will not only be sufficient for an intelligent disposition, but will
significantly increase the information on which most courts must now act. Some cases, to be
sure, will immediately reveal themselves as inappmpriate for such brief and superficial treat-
ment; the difficulties of other cases will emerge In the early stages of investigation. The point,
in any event, is that a sound system of inifial screening - perhaps coupled with participation
by the court in the selection of the cases which deserve more intensive treatment - can sub-
stantially increase the efficiency of the probation service and its capacity to perform the essen-
tial function of aiding the court at the sentencing stage, .

American Bar Association’s Project on Minimum Standards for Criminal Justice, Stan-
dards Relating to Probation (Approved Draft 1970), standard 2.3 and commentary.

Note: HSS 328,29, This section restates the fact that the presentence investigation and re-
port identifies sources of information, Since only the court has the power to conceal identity,
this section prohibits division staff from giving a pledge of confidentiality, Where, however,
important information would be given only under a pledge of confidentiality, it ma{ be in-
cluded in an admissions investigation and report submitted only to the department, Although
its use in court is forbidden, it may be beneficial to the department for use in correctional
treatment. Disclosure of such information is forbidden under HSS 307.50,

Nole: HSS 328,30, HSS 328,30 discusses the types of records which are necessary to ensure
meaningful, individualized care and treatment for clients, The recordkeeping system required
under this section should help assure that field staff will have complete and accurate records
for all clients under supervision. The records required are those which are essential for super-
vision planning which are consistent with a client's needs, for assessing the client’s progressin
terms of the plan, for signaling when changes in the plan may be beneficial, and for providing
adequate information and direction to agents, supervisors, and other staff who may in the fu-
ture assume responsibility for a client.

Subsection (1) enumerates the various kinds of entries that should be made by agentsina
client’s case record. Sub, (2)-(7) describe the specific types of records and information re-
quired in the entries. Most are seli-explanatory. See the bureau of community services' field
manual, for further direction to agents in the preparation of these specific entries.
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