
I 

• 

Replaced Register February, 1988 No. 386 

COMMISSIONER OF INSURANCE 

Chapter Ins 17 

PATIENTS COMPENSATION FUND 

Ins 17.001 Definitions (p. 379) Ins 17.16 Service (p. 383) 

~-------< 

379 
Ins 17 

Ins 17.01 Payment of mediation fund fees Ins 17.17 Appearances (p. 384) 
(p. 379) Ins 17 .18 Examination of witnesses (p. 

Ins 17.02 Petition for declaratory rulings 384) 
(p. 380) Ins 17.19 Record (P· 384) 

Ins 17.03 How proceedings initiated (p. Ins 17.20 Stipulations (p. 385) 
380) Ins 17.21 Motions (p. 385) 

Ins 17.04 General rules of pleading (p. 381) Ins 17.22 Default (p. 385) 
Ins 17.05 Caption of pleadings and notice Ins 17.23 Arguments (p. 385) 

(p. 381) Ins 17.24 Review of classification (p. 385) 
Ins 17.06 Service of papers ~p. 381) Ins 17.25 Wisconsin health care liability 
Ins 17.07 Procedure upon filing complaint insurance plan (p. 386) 

(p. 381) Ins 17.26 Future medical expense funds 
Ins 17.08 Forms of notice (p. 381) (p. 395) 
Ins 17.09 Answer (p. 382) Ins 17.27 Filing of financial statement (p. 
Ins 17.10 Contents of answer (p. 382) 39'6-):---_ 
Ins 17.11 Hearing examiner (p. 383) Ins 17.28 Health care provider fees (p. 
Ins 17.12 Rules of hearing (p. 383) 397) 
Ins 17.13 Continuances (p. 383) Ins 17.29 Servicin~ agent (p. 399) 
Ins 17.14 Hearing public (p. 383) Ins 17.30 Peer review council assessments 
Ins 17.15 Subpoenas (p. 383) (p. 400-3) 

Ins 17.001 Definitions. (ss. 619.04 and 655.003, Stats.) As used in this 
chapter: 

(1) "Board" means the board of governors established pursuant to s. 
619.04 (3), Stats.; 

(2) "Fund" means the patients compensation fund established pursu­
ant to s. 655.27 ( 1 ), Stats., except as defined in s. Ins 17 .24; 

(3) "Hearing" includes both hearings and rehearings, and these rules 
shall cover both so far as applicable, except where otherwise specifically 
provided by statute or in chapter Ins 17. 

( 4) "Plan" means the Wisconsin health care liability insurance plan 
established bys. Ins 17.25 pursuant to s. 619.01 (1) (a), Stats.; 

(5) "Commissioner" means the commissioner of insurance or deputy 
whenever detailed by the commissioner or di.Scharging the duties and ex­
ercising the powers of the commissioner during an absence or a vacancy 
in the office of the commissioner, as provided bys. 601.11 (1) (b), Stats. 

History: Cr. Register, July, 1979, No. 283, eli. 8-1-79. 

Ins 17 .01 Payment of mediation fund fees ( 1) PURPOSE. This rule imple­
ments the provisions of ch. 655.61, Stats., relating to the payment of 
mediation fund fees. 

(2) PAYMENT OF FEES TO FINANCE THE MEDIATION SYSTEM. (a) Every 
physician practicing in the state, subject to ch. 655, Stats., excluding 
those in a residency or fellowship training program, and every hospital 
operating in the state, subject to ch. 655, Stats., shall pay to the commis­
sioner of insurance an annual fee to finance the mediation system created 
by s. 655.42, Stats. The commissioner of insurance shall deposit all such 
fees collected in the mediation fund created by s. 655.68, Stats. 

Register, June, 1987, No. 378 
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(b) The fee is due and payable upon receipt of the billing by the physi­
cian or hospital. 

(c) Any physician or hospital who has not paid the fee within 30 days 
from the date the billing is received shall be deemed to be in noncompli­
ance withs. 655.61 (1), Stats. 

(d) The commissioner shall notify the department of regulation and I 
licensing of each physician who has not paid the fee, and who is, there-
fore, in noncompliance withs. 655.61 (1), Stats. 

( e) The commissioner shall notify the department of health and social 
services of each hospital which has not paid the fee, and which is, there­
fore, in noncompliance withs. 655.61 (1), Stats. 

(f) Fees collected under this section are not refundable except to cor­
rect an administrative billing error. 

(3) FEE SCHEDULE. The following fee schedule shall be effective July l, 
1987: 

(a) For physicians - $- 0-
(b) For hospitals - $- 0 -

History: Cr. Register, August, 1978, No. 272, eff. 9-1-78; emerg. r. and recr. eff. 7-2-86; r. 
and recr., Register, September, 1986, No. 369, eff. 10-1-86; er. (2) (f), am. (3), Register, June, 
1987, No. 378, eff. 7-1-87. 

Ins 17.02 Petition for declaratory rulings. (ss. 619.04 and 655.003, 
Stats.) (1) Petitions for declaratory rulings shall be governed by s. 
227 .06, Stats. 

(2) Such petitions shall be filed with the commissioner who shall inves-
tigate, give notice, etc. 

(3) All final determinations shall be made by the board. 
History: Cr. Register, July, 1979, No. 283, eff. 8-1-79. 

lns 17.03 How proceedings init iated. (ss. 619.04 and 655.003, Stats.) 
Proceedings for a bearing upon a matter may be initiated: (1) On a com­
plaint by any individual, corporation, partnership or association which is 
aggrieved, filed in triplicate (original and 2 copies) with the commis­
sioner. 

Register, June, 1987, No. 378 
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(2) By the board on its own motion whenever its investigation dis­
closes probable ground therefore. 

History: Cr. Register, July, 1979, No. 283, eff. 8-1-79. 

Ins 17.04 General rules of pleading. (ss. 619.04 and 655.003, Stats.) All 
pleadings shall be governed by s. 802.02, Stats., where applicable . 

Hislory: Cr. Register.July, 1979, No. 283, eff. 8-1-79. 

Ins 17.05 Caption of pleadings and notice. (ss. 619.04 and 655.003, 
Stats.) All pleading, notices, orders and other papers filed in reference to 
any hearings shall be captioned "Before the Board of Governors of the 
Wisconsin Health Care Liability Insurance Plan and Wisconsin Patients 
Compensation Fund" and shall be entitled "In the Matter of 
........ (here insert the matter that is involved)." 

History: Cr. Register, July, 1979, No. 283, eff. 8-1-79. 

Ins 17.06 Service of papers. (ss. 619.04 and 655.003, Stats.) A copy of all 
papers filed at or in reference to any hearing shall be served, or furnished 
as the case may be, on or to each other party or person interested who 
enters an appearance in the proceedings. 

History: Cr. Register, July, 1979, No. 283, eff. 8-1-79. 

Ins 17.07 Procedure upon filing complaint. (ss. 619.04 and 655.003, 
Stats.) Upon the filing of a complaint as prescribed by section Ins 17 .03 
Wis. Adm. Code the commissioner or member of the commissioner's staff 
shall investigate the matter alleged, to determine whether there is suffi­
cient cause for action and shall report the findings to the board for action. 
If the board determines that there is sufficient cause for action it shall 
order a hearing. If it determines that no further action is warranted it 
shall so notify the complainant in writing of the reasons therefore. 

Hislory: Cr. Register, July, 1979, No. 283, eff. 8-1-79. 

Ins 17.08 Forms of notice. (ss. 619.04 and 655.003, Stats.) Notices of 
hearing shall include a statement of issues and shall be in substantially 
the following form: ( 1) If on a complaint filed with the commissioner a 
copy thereof shall be attached to a notice in the following form: 

"To: (Name) 

(Street Address) 

(City) (State) (Zip) 

Take notice that a hearing will be held on the day of 
, 19 at the office of the Commissioner of Insurance, 

123 West Washington Avenue, Madison, Wisconsin (or other 
proper designation of the place where the hearing will be held) at 

o'clock in the m. or as soon thereafter as the matter may 
be reached, on the (here to be stated briefly the substance of the 
subject of the hearing). 

This is a class . . . . proceeding as defined by Wisconsin Statute 
section 227.01 (2). 

Register, December, 1984, No. 348 



382 WISCONSIN ADMINISTRATIVE CODE 
Ins 17 

This hearing will be conducted under the authority granted the 
Board by Chapter 655 and by section 227.01 (1) of the Wisconsin 
Statutes. 

Dated at Madison, Wisconsin this day of '19 

BOARD OF GOVERNORS OF THE 
WISCONSIN HEALTH CARE LIA­
BILITY INSURANCE PLAN AND 
WISCONSIN PATIENTS COM­
PENSATION FUND 

(Signature) 

Chairman or Secretary 

(2) If initiated on the board's own motion or investigation the form of 
notice shall be as set forth in subsection (1), but altered by inserting the 
following: 

"The issues involved and the matters there to be considered are set 
forth in the attached copy of the complaint to which you are re­
quired to make answei: in writing at least . . . days before the time 
set for said hearing." 

(3) Except in the case of an emergency such notice shall be mailed to 
the known interested parties at least 10 days prior to the hearing .. 

History: Cr. Register, July, 1979, No. 283, eff. 8-1-79. 

Ins 17.09 Answer. (ss. 619.04 and 655.003, Stats. ) The respondent shall 
be required to answer any notice within the time therein specified and 
failure to do so shall constitute a default. Th commissioner may, upon 
·proper showing, excuse such failure to answer upon such terms as the 
commissioner determines to be just and pem1it the party to make answer 
withh1 such time as the commissioner prescribes, provided, however, 
thaL no party sha ll be relieved from such default after a hearing has been 
concluded and an order entered or other disposition mad of the matter. 
The answer shall be verified by the respondent individually, or if a corpo­
ration by a proper officer of such corporation, unless an admission of the 
allegations might subject the person or party to prosecutio·n for a Celony, 
and shall b filed with the commissioner in tri.plicate (original and 2 cop­
ies) within the time prescribed in the notice of hearing. 

History: Cr. Register, July, 1979, No. 283, eff. 8-1-79. 

Ins 17.10 Contents of answer. (ss. 619.04 and 655.003, Stats.) The an­
swer must contain: 

(1) A specific denial of each material allegation of the charges, factual 
situations or matters which the respondent controverts. 

(2) A statement of any new matter constituting a defense or mitigating 
the offense or matter charged, which the respondent wishes to have con­
sidered. 
Register, December, 1984, No. 348 
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pensation insurance authorized under s. Ins 6.75 (2) (k), or medical ex­
pense coverage authorized under s. Ins 6.75 (2) (d) or (e). 

(c) Health care liability insurance means insurance against loss, ex­
pense and liability resulting from errors, omissions or neglect in the per­
formance of any professional service by any person specified in sub. (5) 
(a). 

(d) Liability coverage normally incidental to health care liability in­
surance shall include owners, landlords and tenants liability insurance; 
owners and contractors protective liability insurance; completed opera­
tions and products liability insurance; contractual liability insurance 
and personal injury Liability insurance. 

( e) Premiums written means gross direct premiums less return premi­
ums, dividends paid or credited to policyholders, or the unused or unab­
sorbed portions of premium deposits, with respect to insurance against 
liability resulting from personal injuries covering insureds or risks resi­
dent or located in thjs state excluding premiums on risks insured under 
the Plan. 

(f) Servicing company means an insurer which services policies issued 
on behalf of the Plan. 

(g) Confidental claims information means any information relating to 
the Plan in the possession of the commissioner, the board of governors or 
an agent thereof which reveals, directly or indirectly, the identity of a 
health care provider, as defined ins. 655.001 (8), Stats. 

(h) Political subdivision means counties, cities, villages and towns. 
(5) INSURANCE COVERAGE. (a) All of the following which operate in 

this state and are equitably entitled to but are otherwise unable to obtain 
suitable health care liability insurance in the voluntary market shall be 
eligible to apply for insurance under this plan: 

1. All µiedical or osteopathic physicians or podiatrists licensed under 
ch. 448, Stats.; 

2. Nurse anesthetists or nurse midwives licensed under ch. 441, Stats.; 
3. Partnerships comprised of physicians, podiatrists, nurse anesthe­

tists, nurse midwives or cardiovascular perfusionists; 

4. Corporations and general partnerships organized for the primary 
purpose of providing the medical services of physicians, podiatrists, 
nurse anesthetists, nurse midwives or cardiovascular perfusionists; 

5. Operating cooperative sickness care plans organized under s. 
185.981 to 185.985, Stats., which directly provide service, in their own 
facilities with salaried employes; 

6. Properly accredited teaching facilities conducting approved train­
ing programs for medical or osteopathic physicians licensed or to be li­
censed under ch. 448, Stats., or for nurses licensed or to be licensed under 
ch. 441, Stats.; 

7. All hospitals as defined bys. 50.33 (2) (a) and (c), Stats., including, 
but not limited to ambulatory surgery centers, as defined in s. HSS 
123.14 (2) (a), but excluding those facilities exempted by s. 50.39 (3), 
Stats., except as otherwise provided herein; 

Register, July, 1987, No. 379 
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7m. An entity operated in connection with one or more hospitals, as 
defined in s. 50.33 (2) (a) and (c), Stats., which assists the hospital or 
hospitals in providing diagnosis or treatment of, or care for, patients of 
the hospital or hospitals, and which is owned by or is an affiliate, as de­
.lined under s. 600.03 (1), Stats., of the hospital or hospitals; 

8. Nursing homes defined ins. 50.01 (3) (a) , Stats., whose functional 
operations a.re combined with a hospital as a single entity, whether or not 
the nursing home operations are physically separate from the hospital 
operations; 

9. Health ca.re facilities owned or operated by a political subdivision of 
the state of Wisconsin; 

10. Corporations organized to manage approved training programs for 
medical or osteopathic physicians licensed under ch. 448, Stats.; 

11. Cardiovascular perfusionists. 

(am) Upon request of an insured under par. (a), allied health care per­
sonnel employed by the insured and working within the scope of employ­
ment are eligible for insurance under the plan. 

(b) The maximum limits of coverage for the type of health care liabil­
ity insurance defined in sub. (4) (c) which may be placed under this Plan 
are the following: 

1. For all occurrences before July 1, 1987, $200,000 for each occurrence 
and $600,000 per year for all occurrences in any one policy year. 

2. For occurrences on or after July l, 1987, and before July l, 1988, 
$300,000 for each occurrence and $900,000 for all occurrences in any one 
policy year. 

3. For occurrences on or after July 1, 1988, $400,000 for each occur­
rence and $1,000,000 for all occurrences in any one policy year. 

(c) The maximum limits of coverage for liability coverages normally 
incidental to health care liability insurance as defined in sub. (4) (d) 
which may be placed under this Plan are $1,000,000 per claim and 
$1,000,000 aggregate for all claims in any one policy year. 

( d) Health care liability coverage shall be provided in a standard pol­
icy form on an occurrence basis, i.e., coverage for any liability based on a 
treatment, omission or operation which occurs during the term of the 
policy and which is brought within the time the applicable statute of 
limitations continues the liability. The board of governors may authorize 
the issuance of policies on other bases as an option under the Plan subject 
to such restrictions and rules as it may deem necessary and appropriate 
in the circumstances. 

(e) Any policyholder holding coverage under the Wisconsin Erealth 
Care Liability Insurance Plan shall continue to be subject to the rules 
governing the Plan which were in force when the coverage was obtained. 
The renewal of any such coverage shall be subject to the provisions of the 
rule in effect at the time of the renewal. All obligations and liabilities 
created under such prior rule shall continue in force under the Plan until 
they are extinguished. 

(f) Coverage for hospitals, nursing homes, or health care facilities 
owned or operated by a political subdivision of the state of Wisconsin 
Register, July, 1987, No. 379 
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mission to the licensed agent designated by the applicant; if no licensed 
agent is so designated, such commission shall be retained by the Plan. 

(11) AssESSMENTS AND PARTICIPATION. (a) In the event that sufficient 
funds are not available for the sound financial operation of the Plan, and 
pending recoupment pursuant to s. 619.01 (1) (c) 2., Stats., all members 
shall, on a temporary basis, contribute to the financial needs of the Plan 
in the manner prescribed in par. (b). When such assessment contribution 
is recouped, it shall be reimbursed to members as their total iihare of the 
asses.mient contribution bears to the aggregate outstanding contribu­
tions. 

(b) All members of the Plan shall participate in all premiums, other 
income, losses, expenses, and costs of the Plan in the proportion that ~e 
premiums written of each such member [excluding that portion of premi­
ums attributable to the operation of the Plan and giving effect to any 
assessment credit plan under sub. (8) (h)] during the preceding calendar 
year bears to the aggregate premiums written in this state by all mem­
bers of the Plan. Each member's participation in the Plan shall be deter­
mined annually on the basis of such premiums written during the preced­
ing calendar year, as reported in the annual statements and other reports 
filed by the member with the commissioner of insurance. 

(12) RATES, RATE CLASSIFICATIONS, AND FILINGS. Rates, rate classifica­
tions, and filings for coverages issued by the Plan shan be generally sub­
ject to ch. 625, Stats., and specifically shall meet the requirements of ss. 
619.01 (1) (c) 2., 619.04 (5), 625.11, and 625.12, Stats. Information sup­
porting the rates and rate classifications filed with the commissioner shall 
be made a part of such filing. Rates, rate classifications and filings shall 
be developed in accordance with the following standards or rules: 

(a) Rates. 1. Rates shall not be excessive, inadequate or unfairly dis­
criminatory. 

2. Rates shall be calculated in accordance with generally accepted ac­
tuarial principles, using the best available data and shall be reviewed by 
the board of governors at least once each year. 

3. Rates shall b calculated on a basis which will make the Plan seJf­
supporting. Rates shall be presumed excessive if they produce long run 
excess funds for the Plan over unpaid losses, unpaid loss adjustment ex­
penses, any additions to the compulsory or security surplus established 
for the Plan by direction of the commissioner pursuant to s. 619.01 (1) 
(c) 2., Stats., and acting under ss. 623.11and623.12, Stats., the premium 
assessment imposed each year by s. 619.01 (8m), Stats., and other ex­
penses. 

4. Any deficit incurred by the Plan in any one year shall be recouped by 
actuarially sound rate increases applicable prospectively which take into 
account any Plan surplus as defined in subd. 5. 

5. The Plan shall maintain a compulsory surplus and a security surplus 
as determined by the commissioner acting under ss. 623.11 and 623.12, 
Stats. For purposes of this section, the terms "compulsory surplus" and 
"security surplus" are defined in s. Ins 14.02. 

6. Excess funds shall be distributed as follows: 
a. If the Plan accumulates funds in excess of the surplus required under 

s. 619.01 (1) (c) 2., Stats., and incurred liabilities, including reserves for 
claims incurred but not yet reported, the board of governors shallreturn 

Register, July, 1987, No. 379 
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those excess funds to the insureds by means of refunds or prospective rate 
decreases. 

b. The board of governors shall annually determine whether excess 
funds have accumulated. 

c. If it determines that excess funds have accumulated, the board of 
governors shall specify the method and formula for distributing the ex­
cess funds. 

7. Rates shall reflect past and prospective loss and expense experience 
in different areas of practice. 

8. Wisconsin Joss a:nd expense experience shall be used in establishing 
and reviewing rates to the extent it is statistically credible supplemented 
by relevant data from outside the state; releva:nt data shall include, but 
not be limited to, data provided by other insurance companies, rate ser­
vice organizations or governmental agencies. 

9. Loss and expense experience used in determining initial or revised 
rates shall be adjusted to indicate as nearly as possible the loss and ex­
pense experience which will emerge on policies issued by the Plan during 
the period for which the rates were being established; for this purpose 
loss experience shall include pa:id and unpaid losses, a provision for in­
curred but not reported losses, and both allocated and unallocated loss 
adjustipent expenses and consideration shall be given to changes in esti­
mated costs of unpaid claims and to indications of trends in claim Cre­
quency, claim severity, and level of loss expense. 

10. Review of rates for the Plan shall begin with the experience of the 
Plan, supplemented first by Wisconsin experience of coverage provided 
by other insurers, and then, to the extent necessary for statistical credi­
bility, by relevant data from outside the state. 

11. Information supporting the rate filing shall indicate the existence, 
extent a:nd nature of any subjective factors in the rates based on judg­
ment of technical personnel, such as consideration of the reasonableness 
of the rates compared to the cost of comparable coverage where it is 
available. 

12. Expense provisions included in the rate to be used by the Plan shall 
reflect reasonable prospective operating expense levels of the Plan. 

13. Provision may be made for modification of rates for individual 
risks in accordance with rating plans or surcharge schedules which estab­
lish reasonable standards for measuring probable variation in hazards, 
expenses, or both. 

(b) Classifications. 1. Classifications shall reflect past and prospective 
loss and expense experience in different areas of practice. 

2. Classifications shall be established which measure to the extent pos­
sible variations in exposure to loss and in expenses based upon the best 
data available. 

3. Classifications shall include recognition of any difference in the ex­
posure to loss of semi-retired or part-time professionals. 

4. Classifications shall to the extent possible reflect past and prospec­
tive loss and expense experience of risks insured in the Plan and other 
relevant experience from within and outside this state. 
Register, July, 1987, No. 379 
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5. Classification schedules may provide for modification of rates for 
individual risks in accordance with rating plans or surcharge schedules 
which establish reasonable standards for measuring probable variations 
in hazards, expenses, or both. 

6. Classifications shall be reviewed by the board of governors at least 
once each year. 

(c) Filings. 1. All filings of rates, classifications and supporting infor­
mation of the Plan and all changes and amendments thereof shall be filed 
with the commissioner within 30 days after they become effective. 

2. These filings shall be open to public inspection during the usual busi­
ness hours of the office of the commissioner of insurance. 

(13) VOLUNTARY BUSINESS - CANCELLATION AND NONRENEWAL. Any 
member cancelling or not renewing voluntarily written health care liabil­
ity insurance covering any risk eligible under this Plan shall inform the 
policyholder of the availability of insurance under the Plan. Any such 
notice of cancellation or nonrenewal shall allow ample time fo: applica­
tion to the Plan and for the issuance of coverage. A copy of such cancella­
tion or nonrenewal notice shall be filed with the office of the commissioner 
of insurance. 

(14) PLAN BUSINESS - CANCELLATION AND NONRENEWAL. (a) The Plan 
may not cancel or refuse to renew a policy issued under the Plan except 
for one or more of the following reasons: 

1. Nonpayment of premium. 
2. Revocation of the license of the insured by the appropriate licensing 

board. 

3. Revocation of accreditation, registration, certification or other ap­
proval issued to the insured by a state or federal agency or national 
board, association or organization. 

4. If the insured is not licensed, accredited, registered, certified or 
otherwise approved, failure to provide evidence that the insured contin­
ues to provide health care in accordance with the code of ethics applica­
ble to the insured's profession, if the board requests such evidence. 

(b) Notice of cancellation or nonrenewal under par. (a), containing a 
statement of the reasons therefor, shall be sent to the insured with a copy 
to the Plan. Any cancellation or nonrenewal notice to the insured shall be 
accompanied by a conspicuous statement that the insured has a right of 
appeal as provided in sub. (16). 

(15) COMMISSION. Commission to the licensed agent designated by the 
applicant shall be 15% for each new or renewal policy issued to medical 
or osteopathic physicians, nurse anesthetists, nurse midwives, cardiovas­
cular perfusionists, podiatrists, and partnerships comprised of or corpo­
rations or general partnerships organized for the primary purpose of pro­
viding the medical services of physicians, podiatrists, nurse 
anesthethists, nurse midwives or cardiovascular perfusionists subject to 
a maximum of $150 per policy; and 5% of the annual premium for each 
new or renewal policy issued to operating cooperative sickness care 
plans, or to teaching facilities, or to hospitals, or to entities specified in 
sub. (5) (a) 7m, or to health care facilities owned and operated by a polit­
ical subdivision of the state of Wisconsin, not to exceed $2,500.00 per 
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policy period. The agent need not be licensed with the servicing com­
pany. 

(16) RIGHT OF APPEAL. Any affected person may appeal to the board of 
governors within 30 days after notice of any final ruling, action or deci­
sion of the Plan. Decisions of the board of governors may be further 
appealed in accordance with ch. 227, Stats. 

( 17) REVlEW BY COMMISS£ONER. The board of governors shall report to 
the commissioner the name of any member or agent which fails to com­
ply with the provisions of the Plan or with any rules prescribed there­
under by the board of governors or to pay within 30 days any asseSfilllent 
levied. 

( 18) INDEMNIF'ICATJON. Each person serving on the board of governors 
or any subcommittee thereof, each member of the Plan, and the manager 
and each officer and employe of the Plan shall be idemnified by the Plan 
against all cost, settlement, judgment, and expense actually and neces­
sarily incurred by him or it in connection with the defense of any action, 
suit, or proceeding in which he or it is made a party by reason of his or its 
being or having been a member of the board of governors, or a member or 
manager or officer or employe of the Plan except in relation to matters as 
to which he or it has been judged in such action, suit, or proceeding to be 
liable by reason of willful or criminal misconduct in the performance of 
his or its duties as a member of such board of governors, or a member or 
manager or officer or employe of the Plan. This indemnification shall not 
apply to any loss, cost, or expense on insurance policy claims under the 
Plan. Indemnification hereunder shall not be exclusive o{ other rights to 
which the member, manager, officer, or employe may be entitled as a 
matter of law. 

BIHfory: Emcrg. er. oll'. 3-20-75
1
· er. Register, June. 19?5, No. 234, elf. 7-1-75; emerg. am. e:lf. 

7-23-75; em~. r. and rcor. elf. l -1-75; r. and roor. RegJster, January, 1976, No. 241 , el!. 2-1-
76; am. (1) (b), (2), (4) (c), and (5) (a), Register, May, 1976, No. :M5, ell'. 6-1-76; emerg. am. 
(4) (b). e:lf. 6-22-76; am. (1 ) (b), (2), (4) (b) and (c) and (5) (a), Register September, .l9'76, 
No. 249, oil. l()..J.76; am. (l)(b), (2), (4)(c), (5)(a), (5){f), (lO)(a) nnd (15). er. (d)(b), Regis­
ter, May, 1977, No. 257, elf. 6-1-77; am. (l)(b), (2), (4)(c), (5)(a), (lO)(a~and (15), Register, 
Sept:embcr, 1977, No. 261~i;,lr.10-l-77; am. (l)(b) . (2). (4)(b) ~nd (c), (5) a) and (r), and (15), 
Register, May, 1978, No.Z\19, elf. 6-1-78; am. (7) (b) La., Register, Marc , 1979, No. 279, ell. 
'1-1-79; renum. lrom. lllB S.85, am. (1) (b), (2), (5) (a) and (10) (a). Register. July, 1979, No. 
283, eJL 8-1-7!); r. and rcor. (5) (a), IWglster, April.1980, No. 292, err. 5-1-80; am. (1) (b), (2), 
(4) (c), (5) (a), (lO)'(a), (12) (a) 3. and 4. and (15), r. (12) (a) l~. renum. (12) (a) 5. through 
10. and 12. to bo 7. through 12. and 13., er. (12)(a) 5. and 6., Regtllter, Mny, 1985, No. 353, !!Ir. 
6-1-85; emerg. am. (l )(b), (2), (4)(c) and (5)(a) 2., ell'. 7-29-86; am. (l)(b), (2), (4)(c) and 
(5)(a) 2., Ragil!ter, January, 1987, No. 373, elf. 2-1-87;-ome.rg. am. (l ) (b ), (2), (4) (c), (5) (a) 
3., 4. and 7., (7) (b) 2 .. 3. and 6., (10) (a), (12) (intro.). (14) (a) (intro.) and 1. and (15), er. (5) 
(a) 11., (7m) and (14) (n) 8. andd., rcnum. (5) (a) 11., (b) and (7) (b) 1. intro. to be (5) (am), 
(b) (intro.) a nd (7) (bl mid am., r. (7) (b) l •. and b. elf. 2-16-87; am. (l) (b), (2), (4) (c) . (S) 
(a) 3., 4. and 7., (7) (b) 2., a. and 5., (10) (a), (J2) (intro.), (14) (a) (I ntro.) and 1. and (15), 
renum. (SJ (a) 11, (b) and ,('T) (b) 1. to be (5) (am), (b) (intTo.) and (7) (b) 1. and am .. er. (5) 
(a) 7m and ll., (b) ]. to 3.1 (7) (b) 2m. and (14) (a) 3. and 4., r. (7) (b) 1. a.and b., Register, 
July, 1987, No. 879, efI. 8-l-87. 

Ins 17.26 Future medical expense funds. (1) PURPOSE. This rule is in­
tended to implement the provisions of s. 655.015, Stats. , 

(2) SCOPE. This rule shall apply to all insurers, organizations and per­
sons subject to ch. 655, Stats. 

(3) DEFINITIONS. In this section: 
(a) "Account" means the portion of the fund allocated specifically for 

future medical expense of an injured person. 
Register, July, 1987, No. 379 
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(b) "Claimant" means the injured person, the individual legally re­
sponsible for any medical expenses sustained by the injured person, or 
the legally designated representative of such injured person. 

(c) "Medical expense" means those charges for medical services, nurs­
ing services, medical supplies, drugs or rehabilitation services which are 
necessary to the comfort and well being of the individual and incidental 
to the injury sustained . 

.(4) ADMINISTRATION. (a) When any settlement, award or judgement 
provides an amount in excess of $25,000 for future medical expense, the 
insurer, organization or person responsible for such payment shall for­
ward to the comrrrissioner the amount in excess of $25,000 within 30 
days of any such settlement, award or judgment, and shall enclose an 
appropriately executed copy of the document setting forth the terms 
under which the payment is to be made. 

(b) The commissioner shall credit each account with a pro rata share of 
interest earned, if any, based on the remaining value of each account at 
the time such interest earning is declared by the investment board. The 
commissioner shall maintain an individual record of each account show­
ing the original allocation, payments made, credits and the balance re­
maining. 

(c) Upon receipt of a request for reimbursement of medical expense of 
an injured person, the commissioner shall make appropriate investiga­
tion and inquiries to determine that the medical supplies or services pro­
vided are necessary and incidental to the injury sustained by the person 
for whom the account was established, and if satisfied that this is the 
case, shall pay these expenses out of the fund, using standard bookkeep­
ing and accounting records and transactions established by ss. 16.40 (5) 
and 16.41, Stats. 

(d) If the commissioner is not satisfied that a provider of service has 
been reimbursed for services or supplies provided to the injured person, 
payments of any medical expense may be made jointly to the claimant 
and to the provider. The claimant may, in writing, direct that payment 
be made directly to the provider. If the claimant has paid for medical 
supplies or services the claimant shall be reimbursed upon receipt of 
proof of payment. 

( e) The commissioner shall not less than once annually inform the 
claimant of the status to date of the account including the original 
amount, payments made, and the balance remaining. 

(1) Payment shall be made to the claimant for reasonable and neces­
sary medical expense until such time as the allocated amount is ex­
hausted or until the injured person is deceased. Should the injured person 
become deceased and there is a balance in his account allocation, that 
amount shall be returned to the insurer, organization or person responsi­
ble for establishing the account. 

Hislory: Cr. Register, November, 1976, No. 25l, elf. 1.2-1-76; renum. Crom Ins 3.37, Regis­
ter, July, 1979, No. 283, elf. 8-1-79; am, (3 ), r. (4) (b) and (f), renum. (4) (d), (e), (g) and (h) 
to be (4) (e ) (b), (d) and (C) and am .. Register, Api:ll, 1984, No. 340, elf. 5-1-84. 

Ins 17.27 Filing of fintmcinl statement. (1) PURPOSE. This rule is in­
tended to implement and interpret ss. 655.21, 655.27 (3) (b), 655.27 (4) 
(d) and 655.27 (5) {e), Stats., for the p\ll'pose of setting standards and 
techniques for accounting, valuing, reserving and reporting of data relat­
ing to financial transactions of the Patients Compensation Fund. 

Register, July, 1987, No. 379 
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(2) DEFINITIONS. (a) "Amounts in the fund" as used ins. 655.27 (5) 
(e), Stats., means the sum of cash and invested assets as reported in the 
financial report. 

(b) "Fiscal year" as used ins. 655.27 (4) (d) means a year commencing 
July 1 and ending June 30. 

(B) FINANCIAL REPORTS. Annual financial reports required bys. 655.27 
(4) (d), Stats., shall be furnished within 60 days after the close of each 
fisCal year. In addition, quarterly financial reports shall be prepared as of 
September 30, December 31 and March 31 of each year and furnished 
within 60 days after the close of each reporting period. These financial 
reports shall be prepared on a format prescribed br the board of gover­
nors in accordance w:ith statutory accounting principles for fire and casu­
alty companies. Reserves for reported claims and reserves for incurred 
but not reported claims shall be maintained on a present value basis w:ith 
the difference from full value being reported as a contra account to the 
loss reserve liability. Any funds for administration of the Patients Com­
pensation Panels derived from fees collected under s. 655.21, Stats., shall 
be included in these financial reports but shall not be regarded as assets 
or liabilities or otherwise taken into consideration in determining assess­
ment levels to pay claims. 

( 4) The board of governors shall select one or more actuaries to assist 
in the determination of reserves and the setting of fees under s. 655.27 (3) 

Next page is numbered 397 
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$ 50.00 

(1) For corporations providing the medical services of physicians 
or nurse anesthetists: 

1. With one shareholder 

2. With more than one shareholder 

(m) For operational cooperative sickness care plans: 

$ 0 

$ 50.00 

1. Per 100 outpatient visits during the last calendar year for which 
totals are available $0.17; plus 

2. 2.5% of the total annual fund fees assessed against all 
physicians employed on July 1 of the previous fiscal year 

(n) For ambulatory surgery centers: 

Per 100 outpatient visits during the last calendar year for which 
totals are available $33. 75 

( o) For an entity owned or controlled by a hospital or hospitals: 
28.6% of the amount that is or would be paid to the plan for 
primary liability coverage for the specific type of entity 

(6m) The fund may require any health care provider to report, 
at the times and in the manner prescribed by the fund, any information 
necessary for the determination of a fee specified under sub. (6). 

(7) COLLECTION OF FEES. Each health care provider permanently-prac­
ticing or operating in the state may have the option to pay the assess­
ment in a single lump sum, 2 semiannual payments, or 4 quarterly pay­
ments. This subsection implements s. 655.27 (3) (b), Stats. 

(a) The fund shall issue an initial billing to each provider showing the 
assessment due, and the payment schedules available. Once the provider 
has selected a payment schedule, that schedule shall apply for the re­
mainder of that fiscal year. 

(b) All providers shall pay the billed assessment on or before the due 
date indicated on the assessment billing. Due dates vary according to 
type of assessment and date of assessment. 

1. Renewal assessments. The payment due dates for renewal assess-
ments are: 

a. Annual payment - July 1; 

b. Semiannual payments - July 1, January 1; 

c. Quarterly payments - July l, October l, January 1, April 1. 

2. Initial assessments or assessments written for providers no longer in 
exempt status. For a provider who is initially participating in the fund, 
and for a provider who can no longer claim an exempt status, the number 
of payment options shall be dependent on the date the fund processes the 
assessment billing. 

Register, January, 1988, No. 385 



400-2 WISCONSIN ADMINISTRATIVE CODE 
Ins 17 

a. The first payment, regardless of a lump sum, semiannual, or quar­
terly payment schedule, shall be due 30 days from the date the fund pro­
cesses the assessment billing. 

b. For semiannual payment schedules, the second payment shall be 
due on or before January 1. Any provider whose first payment due date is 
January 1 or later shall not be able to choose the semiannual payment 
schedule. 

c. For quarterly payment schedules, payments shall be due on or 
before October 1, January 1, and April 1, respectively. In order for the 
provider to choos 4 qUID'terly payments, the first payment due date 
shall fall before October 1. If the first payment due date falls between 
October 1 and December 31, the provider shall have 3 quarterly pay­
ments, with the second and third payments due on or before January l 
and March 31, the provider shall have 2 quarterly payments, with the 
second payment due o.n or before April 1. Any provider whose first pay­
ment. due date is April 1 or later shall not be able to choose the quarterly 
payment schedule. 

3. Increases in assessments. If provider changes class or type, which 
results in an increased assessment, the first payment resulting from that 
increase shall be due 30 days from the date the fund processes the in­
creased assessment billing. The provider shall follow the same payment 
schedule selected with the original asses:.'!Ilent billing when making pay­
ments for the increased assessment billing. 

4. Decreases in asse~ents. lf a provider changes class or type, which 
results in a decreased assessment, or if a provider leaves the fund or be­
comes exempt, the provider may be entitled to a refund check or a credit 
to be applied to future payments during the current fiscal year. If the 
asse:'!Sment amotmt already paid into the fund is greater than the recal­
culated assessment, the fund shall issue the provider a refund check. If 
the assessment amount already paid into the fund is less than the recal­
culated assessment, the fund shall credit the provider's account for any 
overpayment during the period(s) afiected by the decreased assessment. 

( c) The fund shall charge interest and an administrative service charge 
to each provider who chooses the semiannual or quarterly payment 
schedule. The rate of interest ci')arged by the fund shall be the average 
annualized rate earned by the fund for the first 3 quarters of the preced­
ing fiscal year as determined by the state investment board. The admin­

-lstrative service charge shall be used to offset costs of administering the 
payment plan. Interest and administrative service charges are not re­
fundable. 

Hiolory: Cr. ~cgi.'!OOr, ,Jtlne, 1980, o. 29,1, ~fl . 7-1-80; a:m. {6), Registw, June, 1981, No. 
MG, efL 7-1-81; r. and recr. {6), 'Register, June, 1982, No. 318, eff. 7-1·82; am. (G) (h) and [i), 
Register, AugusL, 1982, No. 320, ell. 9-1-82, rtm. (6), Register, Juno, ,1983, No. 1130. c!T. 7-1-83: 
am. (6 ) (i), Rey;lst.cr, September, 1983, No. 333, o!T. 10-1-83; am. (6) (int ro. ). (a) to (h), (j) a nd 
(r), Register, ,fune, 1984, Nti. 3•J2, c!J. 7-1-91; am. (6) (,l) , Regist.e.r, August, 1984, No. 344, aff . 
9-J-Sil: a m. (3) (e) and (6) (intro.), (a) to (ol l.. m to (h), (j} and (k • r. (inlro. ), l!r. (3 ) (c) 1. 
lo 9. and (7). Register, .luly. 1985, No. 355, e!T. 8-1-85; run. (7) (a) 2. and (c) , r. (7) (a ) 5., 
rem1m. (7) (a) 3.11.nd 4. t o be 4. and 5. and am., er. (7 ) (a) 3., Rcgisler, December, 1985, No. 
360, cO'. l -1-86; emerg. r . and recr. (3) (c ) intro .. l.1.o 9., (4), (6) (intro. ), (a ) to (k ) and (7), e!T. 
7-2-86; r. and rec_r. C3) (c l intro. and I. to 9 ., (4), (6) (I ntro. ), (a) to (k) and (7 ). R egister, 
September, 1986, No. 369, cl!'. 10-1-86; am. (2), W (b) and (dl. (6) and (7) {intro.), Register. 
June, 1987, No. 378, efT. 7~'l-87 ; am. (6) (i) and (j), er. (6) (k ) to Co) and (Gm ), R~gist~. Janu­
ary, 1988. No. 385, elf. 7-1-88. 
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Ins 17 .29 Servicing agent. ( 1) PURPOSE. The purpose of this section is to 
implement and interpret the provisions of s. 655.27 (2), Stats., relating 
to contracting for patients compensation fund services. 

(2) SCOPE. This section applies to adminstration and staff services for 
the fund. 

(3) SELECTION. The selection of a servicing agent shall conform withs . 
16.765, Stats. The commissioner, with the approval of the board, shall 
select a servicing agent through the competitive negotiation process to 
provide services for the fund based on criteria established by the board. 

( 4) TERM SERVED AND SELECTION FOR SUCCEEDING PERIODS. The term 
served by the servicing agent shall be as established by the commissioner 
with the approval of the board but the contract shall include a provision 
for its cancellation if performance or deHvery is not made in accordance 
with its terms and conditions. 

(5) FUNCTIONS. (a) The servicing agent shall perform functions agreed 
to in the contract between the servicing agent and the office of the com­
missioner of insurance as approved by the board. The contract shall 
provide for an annual report to the commissioner and board of all ex­
penses incurred and subcontracting arrangements. 

(b) Additional functions to be performed by the servicing agent may 
include but are not limited to: 

1. Hiring legal counsel. 

2. Establishment and revision of case reserves. 

3. Contracting for annuity payments as part of structured settlements. 

4. Investigation and evaluation of claims. 

5. Negotiation to settlement of all claims made against the fund except 
those responsibilities retained by the claim committee of the board. 

6. Filing of reports to the board. 

7. Review of panel decisions and court verdicts and recommendations 
of appeals as needed. 

History: Cr. Register, February, 1984, No. 338, eff. 3-1-84. 

Ins 17 .30 Peer review council a13sessments. ( 1) P URPOSE. This section 
implements ss. 655.27 (3) (am) and 655.275 (6), Stats., relating to the 
assessment of [ees sufficient to cover the costs, including the costs of ad­
ministration, of the patients compensation fund peeneview council ap-
pointed under s. 655.275 (2), Stats. · 

(2) ASSESSMENTS. (a) The following fees shall be assessed annually be­
ginning with fiscal year 1986-87: 

1. Against t he patients compensation fund, one-half of the actual cost 
of the patients compensation fund peer review council for each fisal year, 
less one-half of the amounts, if any, collected under subd. 3. 

2. Against the Wisconsin health care liability insurance plan, one-half 
of the actual cost of the patients compensation fund peer review council 
for each fiscal year, less one-half of the amounts, if any, collected under 
subd. 3. 

Register, January, 1988, No. 385 
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3. Against a private medical malpractice insurer, the actual cost in­
curred by the-council for its review of any claim paid by the private in­
surer, if the private insw-er requests a recommendation on premium ad­
justments with respect to that claim under s. 655.275 (5) (a) 3, Stats. 

(b) Amounts collected under par. (a) 3 shall be applied to reduce, in 
equal amounts, the assessments under par. (a) 1and2 for the same fiscal • 
year. 

(3) PAYMENT. Each assessment under sub. (2) shall be paid within 30 
days after the billing date. 

History: Cr. Register, June, 1987, No. 378, elf. 7-1-87. 

Register, January, 1988, No. 385 


