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NR 151.001 Purpose. This chapter establishes runoff pol-  employed to avoid or minimize soil, sediment or pollutants car-

lution performance standards for non—agricultural facilities and
transportation facilities and performance standards and pro-
hibitions for agricultural facilities and practices designed to
achieve water quality standards as required by s. 281.16 (2) and
(3), Stats. This chapter also specifies a process for the develop-
ment and dissemination of department technical standards to
implement the non-agricultural performance standards as
required by s. 281.16 (2) (b), Stats. If these performance stan-
dards and prohibitions do not achieve water quality standards,
this chapter specifies how the department may develop targeted
performance standards in conformance with s. NR 151.004.
History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02.

NR 151.002 Definitions. In this chapter:

(1) “Adequate sod, or self-sustaining vegetative cover”
means maintenance of sufficient vegetation types and densities
such that the physical integrity of the streambank or lakeshore is
preserved. Self-sustaining vegetative cover includes grasses,
forbs, sedges and duff layers of fallen leaves and woody debris.

(2) “Agricultural facilities and practices” has the meaning
given in s. 281.16 (1), Stats.

(3) “Average annual rainfall” means a typical calendar year of
precipitation as determined by the department for users of models
such as SLAMM, P8, or equivalent methodology. The average
annual rainfall is chosen from a department publication for the
location closest to the municipality.

Note: Information on how to access SLAMM and P8 and the average annual rain-
fall files for five locations in the state, as published periodically by the department,

is available at: http://dnr.wi.gov/runoff/models/index.htm or by contacting the storm
water management program at (608) 267-7694.

ried in runoff to waters of the state.

(5) “Combined sewer system” means a system for conveying
both sanitary sewage and stormwater runoff.

(6) “Connected imperviousness” means an impervious sur-
face connected to the waters of the state via a separate storm
sewer, an impervious flow path, or a minimally pervious flow
path.

Note: An example of minimally pervious flow path would be roof runoff flowing
across a lawn of less than 20 feet, to the driveway, to the street, and finally to the storm
sewer. The department has a guidance document to aid in the application of this term
at http://dnr.wi.gov/runoff/stormwater/muni.htm.

(7) “Construction site” means an area upon which one or more
land disturbing construction activities occur, including areas that
are part of a larger common plan of development or sale where
multiple separate and distinct land disturbing construction activi-
ties may be taking place at different times on different schedules
but under one plan. A long-range planning document that
describes separate construction projects, such as a 20—year trans-
portation improvement plan, is not a common plan of develop-
ment.

(8) “DATCP” means the department of agriculture, trade and
consumer protection.

(9) “Department” means the department of natural resources.

(10) “Design storm” means a hypothetical discrete rainstorm
characterized by a specific duration, temporal distribution, rain-
fall intensity, return frequency and total depth of rainfall.

(11) “Development” means residential, commercial, indus-
trial or institutional land uses and associated roads.
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(11m) “Direct conduits to groundwater” means wells, sink-
holes, swallets, fractured bedrock at the surface, mine shafts, non—
metallic mines, tile inlets discharging to groundwater, quarries, or
depressional groundwater recharge areas over shallow fractured
bedrock.

(12) “Effective infiltration area” means the area of the infiltra-
tion system that is used to infiltrate runoff and does not include the
area used for site access, berms or pretreatment.

(13) “Erosion” means the process by which the land’s surface
is worn away by the action of wind, water, ice or gravity.

(14) “Exceptional resource waters” means waters listed in s.
NR 102.11.

(14g) “Existing development” means development in exis-
tence on October 1, 2004, or development for which a notice of
intent to apply for a storm water permit in accordance with subch.
IIT of ch. NR 216 was received by the department or the depart-
ment of commerce on or before October 1, 2004.

(14r) “Filtering layer” means soil that has at least a 3—foot
deep layer with at least 20 percent fines; or at least a 5—foot deep
layer with at least 10 percent fines; or an engineered soil with an
equivalent level of protection as determined by the regulatory
authority for the site.

(15) “Final stabilization” means that all land disturbing con-
struction activities at the construction site have been completed
and that a uniform perennial vegetative cover has been established
with a density of at least 70% of the cover for the unpaved areas
and areas not covered by permanent structures or that employ
equivalent permanent stabilization measures.

(16) “Ilicit discharge” means any discharge to a municipal
separate storm sewer that is not composed entirely of runoff,
except discharges authorized by a WPDES permit or any other
discharge not requiring a WPDES permit such as water line flush-
ing, landscape irrigation, individual residential car washing, fire
fighting and similar discharges.

(16m) “Impaired water” means a waterbody impaired in
whole or in part and listed by the department pursuant to 33 USC
1313 (d) (1) (A) and 40 CFR 130.7, for not meeting a water quality
standard, including a water quality standard for a specific sub-
stance or the waterbody’s designated use.

Note: The impaired waters list can be viewed on the department website at
http://dnr.wi.gov/org/water/wm/wqs/303d/303d.html.

(17) “Impervious surface” means an area that releases as run-
off all or a large portion of the precipitation that falls on it, except
for frozen soil. Rooftops, sidewalks, driveways, gravel or paved
parking lots, and streets are examples of surfaces that typically are
impervious.

(18) “In—fill” means an undeveloped area of land located
within an existing urban sewer service area, surrounded by devel-
opment or development and natural or man—made features where
development cannot occur. “In—fill” does not include any unde-
veloped area that was part of a larger new development for which
a notice of intent to apply for a storm water permit in accordance
with subch. III of ch. NR 216 was required to be submitted after
October 1, 2004, to the department or the department of com-
merce.

(19) “Infiltration” means the entry and movement of precipi-
tation or runoff into or through soil.

(20) “Infiltration system” means a device or practice such as
a basin, trench, rain garden or swale designed specifically to
encourage infiltration, but does not include natural infiltration in
pervious surfaces such as lawns, redirecting of rooftop downsp-
outs onto lawns or minimal infiltration from practices, such as
swales or road side channels designed for conveyance and pollu-
tant removal only.

(22) “Land disturbing construction activity” means any man—
made alteration of the land surface resulting in a change in the
topography or existing vegetative or non—vegetative soil cover,
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that may result in runoff and lead to an increase in soil erosion and
movement of sediment into waters of the state. Land disturbing
construction activity includes clearing and grubbing, demolition,
excavating, pit trench dewatering, filling and grading activities.

(23) “Landowner” means any person holding fee title, an
easement or other interest in property, which allows the person to
undertake cropping, livestock management, land disturbing con-
struction activity or maintenance of storm water BMPs on the
property.

(24) “Local governmental unit” has the meaning given in s.
92.15 (1) (b), Stats.

(25) “MEP” or “maximum extent practicable” means the
highest level of performance that is achievable but is not equiva-
lent to a performance standard identified in subch. III or IV, as
determined in accordance with s. NR 151.006.

(26) “Municipality” has the meaning given in s. 281.01 (6),
Stats.

(27) “Navigable waters” and “navigable waterway” has the
meaning given in s. 30.01 (4m), Stats.

(28) “New development” means development resulting from
the conversion of previously undeveloped land or agricultural
land uses.

(29) “NRCS” means the natural resources conservation ser-
vice of the U.S. department of agriculture.

(30) “Ordinary high water mark” has the meaning given in s.
NR 115.03 (6).

(31) “Outstanding resource waters” means waters listed in s.
NR 102.10.

(32) “Percent fines” means the percentage of a given sample
of soil, which passes through a # 200 sieve.

Note: Percent fines can be determined using the “American Society for Testing
and Materials”, volume 04.02, “Test Method C117-95 Standard Test Method for
Materials Finer than 75—pum (No. 200) Sieve in Material Aggregates by Washing”.
Copies can be obtained by contacting the American society for testing and materials,
100 Barr Harbor Drive, Conshohocken, PA 19428-2959, or phone 610-832-9585,
or on line at: http://www.astm.org/.

(33) “Performance standard” means a narrative or measurable
number specifying the minimum acceptable outcome for a facility
or practice.

(34) “Pervious surface” means an area that releases as runoff
a small portion of the precipitation that falls on it. Lawns, gardens,
parks, forests or similar vegetated areas are examples of surfaces
that typically are pervious.

(35) “Pollutant” has the meaning given in s. 283.01 (13),
Stats.

(36) “Pollution” has the meaning given in s. 281.01 (10),
Stats.

(37) “Population” has the meaning given in s. 281.66 (1) (c),
Stats.

(38) “Preventive action limit” has the meaning given in s. NR
140.05 (17).

(39) “Redevelopment” means areas where development is
replacing older development.

(40) “Runoff” means storm water or precipitation including
rain, snow, ice melt or similar water that moves on the land surface
via sheet or channelized flow.

(41) “Sediment” means settleable solid material that is trans-
ported by runoff, suspended within runoff or deposited by runoff
away from its original location.

(42) “Separate storm sewer” means a conveyance or system
of conveyances including roads with drainage systems, streets,
catch basins, curbs, gutters, ditches, constructed channels or
storm drains, which meets all of the following criteria:

(a) Is designed or used for collecting water or conveying run-
off.

(b) Is not part of a combined sewer system.
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(c) Is not part of a publicly owned wastewater treatment works
that provides secondary or more stringent treatment.

(d) Discharges directly or indirectly to waters of the state.

(42m) “Silviculture activity” means activities including tree
nursery operations, tree harvesting operations, reforestation, tree
thinning, prescribed burning, and pest and fire control. Clearing
and grubbing of an area of a construction site is not a silviculture
activity.

(43) “Storm water management plan” means a comprehen-
sive plan designed to reduce the discharge of pollutants from
storm water, after the site has undergone final stabilization, fol-
lowing completion of the construction activity.

(44) “Targeted performance standard” means a performance
standard that will apply in a specific area, where additional prac-
tices beyond those contained in this chapter, are necessary to meet
water quality standards.

(45) “Technical standard” means a document that specifies
design, predicted performance and operation and maintenance
specifications for a material, device or method.

(46) “Top of the channel” means an edge, or point on the land-
scape landward from the ordinary high water mark of a surface
water of the state, where the slope of the land begins to be less than
12% continually for at least 50 feet. If the slope of the land is 12%
or less continually for the initial 50 feet landward from the ordi-
nary high water mark, the top of the channel is the ordinary high
water mark.

(46m) “Total maximum daily load” or “TMDL” means the
amount of pollutants specified as a function of one or more water
quality parameters, that can be discharged per day into a water
quality limited segment and still ensure attainment of the applica-
ble water quality standard.

(47) “TR-55" means the United States department of agricul-
ture, natural resources conservation service (previously soil con-
servation service), Urban Hydrology for Small Watersheds, Sec-
ond Edition, Technical Release 55, June 1986, which is
incorporated by reference for this chapter.

Note: Copies of this document may be inspected at the offices of the department’s

bureau of watershed management, the natural resources conservation service, the
secretary of state, and the legislative reference bureau, all in Madison, WI.

(48) “Transportation facility” means a highway, a railroad, a
public mass transit facility, a public—use airport, a public trail or
any other public work for transportation purposes such as harbor
improvements under s. 85.095 (1) (b), Stats. “Transportation
facility” does not include building sites for the construction of
public buildings and buildings that are places of employment that
are regulated by the department pursuant to s. 281.33, Stats.

(49) “Type II distribution” means a rainfall type curve as
established in the “United States Department of Agriculture, Soil
Conservation Service, Technical Paper 149, published 1973,
which is incorporated by reference for this chapter. The Type II
curve is applicable to all of Wisconsin and represents the most
intense storm pattern.

Note: Copies of this document may be inspected at the offices of the department’s
bureau of watershed management, the natural resources conservation service, the
secretary of state, and the legislative reference bureau, all in Madison, WI.

(49m) “US EPA” means the United States environmental pro-
tection agency.

(50) “Waters of the state” has the meaning given in s. 283.01
(20), Stats.

(51) “WPDES permit” means a Wisconsin pollutant dis-
charge elimination system permit issued under ch. 283, Stats.

History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02; CR
09-112: am. (3), (6), (17), (18), (25), (42) (c¢), cr. (11m), (14g), (14r), (16m), (42m),
(46m), (49m), r. (21) Register December 2010 No. 660, eff. 1-1-11; corrections
in (48) made under s. 13.92 (4) (b) 6. and 7., Stats., Register December 2010 No.
660.

NR 151.003 BMP Location. (1) NON-NAVIGABLE
WATERS. For purposes of determining compliance with the perfor-
mance standards of subchs. III and IV, the department may give

DEPARTMENT OF NATURAL RESOURCES

NR 151.004

credit for BMPs that function to provide treatment for runoff from
existing development and post—construction runoff from new
development, redevelopment, and in—fill development and that
are located within non—navigable waters.

(2) NAVIGABLE WATERS. (a) New development runoff. Except
as allowed under par. (b), BMPs designed to treat post—construc-
tion runoff from new development may not be located in naviga-
ble waters and, for purposes of determining compliance with the
performance standards of subchs. III and IV, the department may
not give credit for such BMPs.

(b) New development runoff exemption. BMPs to treat post—
construction runoff from new development may be located within
navigable waters and may be creditable by the department under
subchs. III and IV, if all the following are met:

1. The BMP was constructed prior to October 1, 2002, and
received all applicable permits.

2. The BMP functions or will function to provide runoff treat-
ment for the new development.

(c) Existing development and post—construction runoff from
redevelopment and in—fill development. Except as provided in
par. (d), BMPs that function to provide runoff treatment for exist-
ing development and post—construction runoff from redevelop-
ment and in—fill development may not be located in navigable
waters and, for purposes of determining compliance with the per-
formance standards of subchs. III and IV, the department may not
give credit for such BMPs.

(d) Existing development and post—construction runoff from
redevelopment and in—fill development exemption. BMPs that
function to provide treatment of runoff from existing develop-
ment and post—construction runoff from redevelopment and in—
fill development may be located within navigable waters and may
be creditable by the department under subchs. III and IV, if any of
the following are met:

1. The BMP was constructed, contracts were signed or bids
advertised and all applicable permits were received prior to Janu-
ary 1, 2011.

2. The BMP is on an intermittent waterway and all applicable
permits are received.

Note: An intermittent waterway may be identified on a United States geological
survey 7.5—-minute series topographic map, a county soil survey map, the Surface
Water Data Viewer Map, 24K hydro layer on the department’s website, or determined
by the department through a site evaluation, whichever is more current. The Surface
Water Data Viewer Map, 24K hydro layer is available at http://dnr.wi.gov/org/water/
data_viewer.htm.

(3) CrEDIT. The amount of credit that the department may give
a BMP for purposes of determining compliance with the perfor-
mance standards of subchs. III and IV is limited to the treatment
capability of the BMP.

Note: This section does not supersede any other applicable federal, state, or local
regulation such as ch. NR 103 or ch. 30, Stats. Federal, state, and local permits or
approvals may be required to excavate, dredge, fill, or construct BMPs in or near wet-
lands, non—navigable or navigable waters. Other permits and approvals may not be
authorized where the BMP construction will result in adverse environmental impacts
to the waterway or wetland.

History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02; CR
09-112: r. and recr. Register December 2010 No. 660, eff. 1-1-11.

NR 151.004 State targeted performance standards.
Implementation of the statewide performance standards and pro-
hibitions in this chapter may not be sufficient to achieve water
quality standards under chs. NR 102 to 105 or groundwater stan-
dards under ch. NR 140. In those cases, using modeling or moni-
toring, the department shall determine if a specific waterbody or
area will not attain water quality standards or groundwater stan-
dards after substantial implementation of the performance stan-
dards and prohibitions in this chapter. If the department finds that
water quality standards or groundwater standards will not be
attained using statewide performance standards and prohibitions
but the implementation of targeted performance standards would
attain water quality standards or groundwater standards, the
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department shall promulgate the targeted performance standards
by rule.

Note: Pursuant to s. 281.16 (2) (a) and (3) (a), Stats., the performance standards
shall be designed to meet state water quality standards.

Note: Pursuant to s. 281.16 (3), Stats., the department of agriculture, trade and
consumer protection shall develop or specify the best management practices, con-
servation practices or technical standards used to demonstrate compliance with a per-
formance standard developed under s. NR 151.004.

History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02; CR
09-112: am. Register December 2010 No. 660, eff. 1-1-11.

NR 151.005 Performance standard for total maxi-
mum daily loads. A crop producer or livestock producer sub-
ject to this chapter shall reduce discharges of pollutants from a
livestock facility or cropland to surface waters if necessary to
meet a load allocation in a US EPA and state approved TMDL.

(1) A crop producer or livestock producer subject to this chap-
ter shall use the best management practices, conservation prac-
tices, or technical standards established under ch. ATCP 50 to
meet a load allocation in a US EPA and state approved TMDL.

(2) If compliance with a more stringent or additional perfor-
mance standard, other than the performance standards contained
in this chapter, is required for crop producers or livestock produc-
ers to meet a load allocation in a US EPA and state approved
TMDL, the department shall use the procedure in s. NR 151.004
to promulgate the more stringent or additional performance stan-
dard before compliance is required.

History: CR 09-112: cr. Register December 2010 No. 660, eff. 1-1-11.

NR 151.006 Applicability of maximum extent practi-
cable. Maximum extent practicable applies when a person who
is subject to a performance standard of subchs. III and IV demon-
strates to the department’s satisfaction that a performance stan-
dard is not achievable and that a lower level of performance is
appropriate. In making the assertion that a performance standard
is not achievable and that a level of performance different from the
performance standard is the maximum extent practicable, an
applicant shall take into account the best available technology,
cost effectiveness, geographic features, and other competing
interests such as protection of public safety and welfare, protec-
tion of endangered and threatened resources, and preservation of
historic properties.

History: CR 09-112: cr. Register December 2010 No. 660, eff. 1-1-11.

Subchapter II — Agricultural Performance Standards
and Prohibitions

NR 151.01 Purpose. The purpose of this subchapter is to
prescribe performance standards and prohibitions in accordance
with the implementation and enforcement procedures contained
in ss. NR 151.09 and 151.095 for agricultural facilities, operations
and practices.

History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02.

NR 151.015 Definitions. In this subchapter:

(1) “Accounting period” means the crop rotation period over
which compliance is measured and consists of the current year and
extends back the previous 7 years moving forward each consecu-
tive year creating a rolling time period not to exceed 8 years.

(3) “Conservation practice” means a best management prac-
tice designed to reduce or prevent soil or sediment loss to the
waters of the state.

(4) “Crop producer” means an owner or operator of an opera-
tion engaged in crop related agricultural practices specified in s.
281.16 (1) (b), Stats.

(5) “Cropland practice” means the method, activity or man-
agement measure used to produce or harvest crops.

(6) “County land conservation committee” means the com-
mittee created by a county board under s. 92.06, Stats. “County
land conservation committee” includes employees or agents of

Register December 2010 No. 660

WISCONSIN ADMINISTRATIVE CODE

402

the committee whom, with committee authorization, act on behalf
of the committee.

(7) “Direct runoff” includes any of the following:

(a) Runoff from a feedlot that can be predicted to discharge a
significant amount of pollutants to surface waters of the state or
to a direct conduit to ground water.

(b) Runoff of stored manure, including manure leachate, that
discharges a significant amount of pollutants to surface waters of
the state or to a direct conduit to ground water.

(c) Construction of a manure storage facility in permeable soils
or over fractured bedrock without a liner designed in accordance
with s. NR 154.04 (3).

(d) Discharge of a significant amount of leachate from stored
manure to waters of the state.

(8) “Feedlot” means a barnyard, exercise area, or other out-
door area where livestock are concentrated for feeding or other
purposes and self—sustaining vegetative cover is not maintained.
“Feedlot” does not include a winter grazing area or a bare soil area
such as a cattle lane or a supplemental feeding area located within
a pasture, provided that the bare soil area is not a significant source
of pollution to waters of the state.

(9) “Livestock facility” means a structure or system con-
structed or established on a livestock operation.

(10) “Livestock producer” means an owner or operator of a
livestock operation.

(11) “Livestock operation” has the meaning given in s. 281.16
(1) (c), Stats.

(12) “Manure” means a material that consists primarily of
excreta from livestock, poultry or other animals.

(13) “Manure storage facility” means an impoundment made
by constructing an embankment or excavating a pit or dugout or
by fabricating a structure to contain manure and other animal or
agricultural wastes.

(13g) “Margin of safety level” has the meaning given it in s.
NR 243.03 (37).

(13m) “Municipality” has the meaning given in s. 281.01 (6),
Stats.

(14) “NOD” means a notice of discharge issued under s. NR
243.24 (4).

(15) “Operator” means a person responsible for the oversight
or management of equipment, facilities or livestock at a livestock
operation, or is responsible for land management in the produc-
tion of crops.

(15e) “Overflow” means discharge of manure to the environ-
ment resulting from flow over the brim of a facility or from flow
directed onto the ground through a man—made device including
a pump or pipe.

(15m) “Pasture” means land on which livestock graze or oth-
erwise seek feed in a manner that maintains the vegetative cover
over the grazing area. Pasture may include limited areas of bare
soil such as cattle lanes and supplemental feeding areas provided
the bare soil areas are not significant sources of pollution to waters
of the state.

(15s) “Phosphorus index” or “P—index” means Wisconsin’s
agricultural land management planning tool for assessing the
potential of a cropped or grazed field to contribute phosphorus to
the surface water.

(16) “Process wastewater” has the meaning given in s. NR
243.03 (53).

(18) “Site that is susceptible to groundwater contamination”
under s. 281.16 (1) (g), Stats., means any one of the following:

(a) An area within 250 feet of a private well.

(b) An area within 1000 feet of a municipal well.

(c) An area within 300 feet upslope or 100 feet downslope of
a direct conduit to groundwater.

(d) A channel that flows to a direct conduit to groundwater.
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(e) An area where the soil depth to groundwater or bedrock is
less than 2 feet.

(f) An area where the soil does not exhibit one of the following
soil characteristics:

1. Atleast a 2—foot soil layer with 40% fines or greater above
groundwater and bedrock.

2. At least a 3—foot soil layer with 20% fines or greater above
groundwater and bedrock.

3. Atleast a 5S—foot soil layer with 10% fines, or greater above
groundwater and bedrock.
Note: See s. NR 151.002 (32) for definition of percent fines.
(19) “Stored manure” means manure that is kept in a manure
storage facility or an unconfined manure pile.

(20) “Substantially altered” means a change initiated by an
owner or operator that results in a relocation of a structure or facil-
ity or significant changes to the size, depth or configuration of a
structure or facility including:

(a) Replacement of a liner in a manure storage structure.

(b) An increase in the volumetric capacity or area of a structure
or facility by greater than 20%.

(c) A change in a structure or facility related to a change in live-
stock management from one species of livestock to another such
as cattle to poultry.

(21) “Tolerable soil loss” or “T” means the maximum rate of
erosion, in tons per acre per year, allowable for particular soils and
site conditions that will maintain soil productivity.

(22) “Unconfined manure pile” means a quantity of manure
that is at least 175 £t in volume and which covers the ground sur-
face to a depth of at least 2 inches and is not confined within a
manure storage facility, livestock housing facility or barnyard
runoff control facility or covered or contained in a manner that
prevents storm water access and direct runoff to surface water or
leaching of pollutants to groundwater.

(24) “Water quality management area” or “WQMA” means
the area within 1,000 feet from the ordinary high water mark of
navigable waters that consist of a lake, pond or flowage, except
that, for a navigable water that is a glacial pothole lake, the term
means the area within 1,000 feet from the high water mark of the
lake; the area within 300 feet from the ordinary high water mark
of navigable waters that consist of a river or stream; and a site that
is susceptible to groundwater contamination, or that has the poten-
tial to be a direct conduit for contamination to reach groundwater.

(25) “Winter grazing area” means a cropland or pasture where
livestock feed on dormant vegetation or crop residue, with or
without supplementary feed, during the period of October 1 to
April 30.

History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02; CR

09-112: r. and recr. (1), (8), (16), am. (7), (18) (c), (d), cr. (13g), (15e), (15m), (15s),
(25), . (17) Register December 2010 No. 660, eff. 1-1-11.

NR 151.02 Sheet, rill and wind erosion performance
standard. (1) All land where crops or feed are grown, including
pastures, shall be managed to achieve a soil erosion rate equal to,
or less than, the “tolerable” (T) rate established for that soil.

(2) This standard first applies to pastures beginning July 1,
2012.

Note: Soil loss will be calculated according to the revised universal soil loss equa-
tion IT as referenced in ch. ATCP 50 and appropriate wind loss equations as referenced
in ch. ATCP 50.

History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02; CR
09-112: am. Register December 2010 No. 660, eff. 1-1-11.

NR 151.03 Tillage setback performance standard.
The purpose of this standard is to prevent tillage operations from
destroying stream banks and depositing soil directly in surface
waters. In this section, “surface water”” has the meaning given in
s. NR 102.03 (7).
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(1) No crop producer may conduct a tillage operation that neg-
atively impacts stream bank integrity or deposits soil directly in
surface waters.

(2) No tillage operations may be conducted within 5 feet of the
top of the channel of surface waters. Tillage setbacks greater than
5 feet but no more than 20 feet may be required to meet this stan-
dard.

(3) Crop producers shall maintain the area within the tillage
setback required under sub. (2) in adequate sod or self—sustaining
vegetative cover that provides a minimum of 70% coverage.

(4) This section does not apply to grassed waterways installed
as conservation practices.

History: CR 09-112: cr. Register December 2010 No. 660, eff. 1-1-11; correc-
tion to (intro.) made under s. 13.92 (4) (b) 7., Stats., Register December 2010 No.
660.

NR 151.04 Phosphorus index performance stan-
dard. (1) All crop and livestock producers shall comply with
this section.

(2) (a) Croplands, pastures, and winter grazing areas shall
average a phosphorus index of 6 or less over the accounting period
and may not exceed a phosphorus index of 12 in any individual
year within the accounting period.

(b) Except as provided under sub. (3), for purposes of com-
pliance with this section the phosphorus index shall be calculated
using the version of the Wisconsin Phosphorus Index available as
of January 1, 2011.

Note: The Wisconsin Phosphorus Index is maintained by the University of Wis-
consin department of soil science and can be found at http://wpindex.soils.wisc.edu/.

Note: Soil test phosphorus concentration may be used to help identify fields that
are high priority for evaluation with the Wisconsin Phosphorus Index. For example,
croplands with soil test phosphorus concentrations of 35 parts per million or greater
should be given higher priority for evaluation.

Note: Best management practices developed by the department of agriculture,
trade and consumer protection may be used alone or in combination to meet the
requirements of this section.

(c) The accounting period required under par. (a) shall meet the
following conditions:
1. The accounting period shall begin once a nutrient manage-
ment plan meeting the requirements of s. NR 151.07 and s. ATCP
50.04 (3) is completed.

2. During the first 8 years of implementation of this standard
by a producer, computation of the phosphorus index may be based
on a combination of planned crop management and historic data.
Planned crop management data is based on projected manage-
ment and crop rotations. Historic data is based on management
and crop rotations that have actually occurred.

3. Once the nutrient management plan under s. NR 151.07
and s. ATCP 50.04 (3) is developed, historic data shall be used for
each year as it becomes available.

(3) If the phosphorus index is not applicable to a particular
crop or situation, an equivalent calculation approved by the
department shall be used to meet the requirements of this section.

Note: The requirement provides for alternative methods to calculate a phosphorus
index. Some strategies for assessing and reducing phosphorus index values, algo-
rithms, and software can be found at http://wpindex.soils.wisc.edu/.

(4) Producers may not apply nutrients or manure directly,
through mechanical means, to surface waters as defined in s. NR
102.03 (7).

(5) The phosphorus index requirement under sub. (2) (a) first

takes effect for pastures beginning July 1, 2012.

History: CR 09-112: cr. Register December 2010 No. 660, eff. 1-1-11; correc-
tion to (4) made under s. 13.92 (4) (b) 7., Stats., Register December 2010 No. 660.

NR 151.05 Manure storage facilities performance
standards. (1) AppLicaBILITY. All livestock producers build-
ing new manure storage facilities, substantially altering manure
storage facilities, or choosing to abandon their manure storage
facilities shall comply with this section.

(2) NEW CONSTRUCTION AND ALTERATIONS. (a) New or sub-
stantially altered manure storage facilities shall be designed, con-

Register December 2010 No. 660


https://docs.legis.wisconsin.gov/document/register/674/B/toc
http://docs.legis.wisconsin.gov/code/admin_code

Removed by Register February 2012 No. 674. For current adm. code see: http://docs.legis.wisconsin.gov/code/admin_code.

NR 151.05

structed and maintained to minimize the risk of structural failure
of the facility and minimize leakage of the facility in order to com-
ply with groundwater standards. The levels of materials in the
storage facility may not exceed the margin of safety level.

(am) Storage facilities that are constructed or significantly
altered on or after January 1, 2011, shall be designed and operated
to contain the additional volume of runoff and direct precipitation
entering the facility as a result of a 25—year, 24—hour storm.

(b) A new manure storage facility means a facility constructed
after October 1, 2002.

(c) A substantially altered manure storage facility is a manure
storage facility that is substantially altered after October 1, 2002.

(3) CLOSURE. (a) Closure of a manure storage facility shall
occur when an operation where the facility is located ceases oper-
ations, or manure has not been added or removed from the facility
for a period of 24 months. Manure facilities shall be closed in a
manner that will prevent future contamination of groundwater and
surface waters.

(b) The owner or operator may retain the facility for a longer
period of time by demonstrating to the department that all of the
following conditions are met:

1. The facility is designed, constructed and maintained in
accordance with sub. (2).

2. The facility is designed to store manure for a period of time
longer than 24 months.

3. Retention of the facility is warranted based on anticipated
future use.

(4) EXISTING FACILITIES. (a) Manure storage facilities in exis-
tence as of October 1, 2002, that pose an imminent threat to public
health, fish and aquatic life, or groundwater shall be upgraded,
replaced, or abandoned in accordance with this section.

(b) Levels of materials in storage facilities may not exceed the
margin of safety level.

Note: Manure storage facilities are sometimes used to store non—agricultural
wastes, such as septage or organic food wastes. These facilities may be subject to
additional regulatory and cost—sharing requirements.

History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02; CR

09-112: am. (title), (2) (a), (4), cr. (2) (am) Register December 2010 No. 660, eff.
1-1-11.

NR 151.055 Process wastewater handling perfor-
mance standard. (1) All livestock producers shall comply
with this section.

(2) There may be no significant discharge of process waste-
water to waters of the state.

(3) The department shall consider all of the following factors
when determining whether a discharge of process wastewater is
a significant discharge to waters of the state:

(a) Volume and frequency of the discharge.
(b) Location of the source relative to receiving waters.

(c) Means of process wastewater conveyance to waters of the
state.

(d) Slope, vegetation, rainfall, and other factors affecting the
likelihood or frequency of process wastewater discharge to waters
of the state.

(e) Available evidence of discharge to a surface water of the
state or to a direct conduit to groundwater as defined under s. NR
151.002 (11m).

(f) Whether the process wastewater discharge is to a site that
is defined as a site susceptible to groundwater contamination
under s. NR 151.015 (18).

(g) Other factors relevant to the impact of the discharge on
water quality standards of the receiving water or to groundwater
standards.

Note: Existing technical standards contained in the U.S. department of agriculture
natural resources conservation service field office technical guide may be used for
managing process wastewater. When such standards are not applicable, the land-
owner or operator is expected to take reasonable steps to reduce the significance of
the discharge in accordance with the agricultural performance standard and prohibi-
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tion compliance requirements of this chapter. The Wisconsin department of agricul-
ture, trade and consumer protection is responsible under s. 281.16 (3) (c), Stats., for
developing additional management practices if needed.

History: CR 09-112: cr. Register December 2010 No. 660, eff. 1-1-11.

NR 151.06 Clean water diversion performance stan-
dard. (1) All livestock producers within a water quality man-
agement area shall comply with this section.

(2) Runoff shall be diverted away from contacting feedlot,
manure storage areas and barnyard areas within water quality
management areas except that a diversion to protect a private well
under s. NR 151.015 (18) (a) is required only when the feedlot,
manure storage area or barnyard area is located upslope from the
private well.

History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02; CR
09-112: am. (title) Register December 2010 No. 660, eff. 1-1-11.

NR 151.07 Nutrient management. (1) All crop produc-
ers and livestock producers that apply manure or other nutrients
directly or through contract to agricultural fields shall comply
with this section.

Note: Manure management requirements for concentrated animal feeding opera-
tions covered under a WPDES permit are contained in ch. NR 243.

(2) This performance standard does not apply to the applica-
tion of industrial waste and byproducts regulated under ch. NR
214, municipal sludge regulated under ch. NR 204, and septage
regulated under ch. NR 113, provided the material is not com-
mingled with manure prior to application.

Note: In accordance with ss. ATCP 50.04, 50.48 and 50.50, nutrient management
planners, Wisconsin certified soil testing laboratories and dealers of commercial fer-
tilizer are advised to make nutrient management recommendations based on the per-
formance standard for nutrient management, s. NR 151.07, to ensure that their cus-
tomers comply with this performance standard.

Note: If an application of material to cropland is regulated under ch. NR 113, 204,
or 214, the management practices, loading limitations, and other restrictions speci-
fied in the applicable regulation apply to that application. However, nutrient manage-
ment plans developed in accordance with this performance standard must account for
all nutrient sources, including industrial waste and byproducts, municipal sludge, and
septage. This means that the future application of manure and commercial fertilizer
may be restricted by this performance standard due to other applications of industrial
waste and byproducts, municipal sludge, and septage. In addition, it means that if
industrial waste and byproducts, municipal sludge, or septage are placed in a manure
storage structure and mixed with manure, the commingled material is also covered
by this standard and must be accounted for by the producer when preparing and
implementing a nutrient management plan.

(8) Manure, commercial fertilizer and other nutrients shall be

applied in conformance with a nutrient management plan.

(a) The nutrient management plan shall be designed to limit or
reduce the discharge of nutrients to waters of the state for the pur-
pose of complying with state water quality standards and ground-
water standards.

(b) Nutrient management plans for croplands in watersheds
that contain impaired surface waters or in watersheds that contain
outstanding or exceptional resource waters shall meet the follow-
ing criteria:

1. Unless otherwise provided in this paragraph, the plan shall
be designed to manage soil nutrient concentrations so as to main-
tain or reduce delivery of nutrients contributing to the impairment
of impaired surface waters and to outstanding or exceptional
resource waters.

2. The plan may allow for an increase in soil nutrient con-
centrations at a site if necessary to meet crop demands.

3. For lands in watersheds containing exceptional or out-
standing resource waters, the plan may allow an increase in soil
nutrient concentrations if the plan documents that any potential
nutrient delivery to the exceptional or outstanding resource waters
will not alter the background water quality of the exceptional or
outstanding resource waters. For lands in watersheds containing
impaired waters, the plan may allow an increase in soil nutrient
concentrations if a low risk of delivery of nutrients from the land
to the impaired water can be demonstrated.

(c) In this standard, impaired surface waters are waters identi-
fied as impaired pursuant to 33 USC 1313 (d) (1) (A) and 40 CFR
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130.7. Outstanding or exceptional resource waters are identified
in ch. NR 102.

(4) This section is in effect on January 1, 2005 for existing
croplands under s. NR 151.09 (4) that are located within any of the
following:

(a) Watersheds containing outstanding or exceptional resource
waters.

(b) Watersheds containing impaired waters.
(c) Source water protection areas defined in s. NR 243.03 (61).

(5) This section is in effect on January 1, 2008 for all other
existing croplands under s. NR 151.09 (4).

(6) This section is in effect for all new croplands under s. NR
151.09 (4) on October 1, 2003.

Note: The purpose of the phased implementation of this standard is to allow the
department sufficient time to work with the Department of Agriculture, Trade and
Consumer Protection and local governmental units to develop and implement an
information, education and training program on nutrient management for affected
stakeholders.

History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02; CR
09-112: am. (2) Register December 2010 No. 660, eff. 1-1-11; correction to (4)
(c) made under s. 13.92 (4) (b) 7., Stats., Register December 2010 No. 660.

NR 151.08 Manure management prohibitions.
(1) All livestock producers shall comply with this section.

(2) A livestock operation shall have no overflow of manure
storage facilities.

(3) A livestock operation shall have no unconfined manure
pile in a water quality management area.

(4) A livestock operation shall have no direct runoff from a
feedlot or stored manure into the waters of the state.

(5) (a) A livestock operation may not allow unlimited access
by livestock to waters of the state in a location where high con-
centrations of animals prevent the maintenance of adequate sod or
self—sustaining vegetative cover.

(b) This prohibition does not apply to properly designed,
installed and maintained livestock or farm equipment crossings.
History: CR 00-027: cr. Register September 2002 No. 561, eff. 10-1-02.

NR 151.09 Implementation and enforcement proce-
dures for cropland performance standards. (1) PUrPOSE.
The purpose of this section is to identify the procedures the depart-
ment will follow in implementing and enforcing the cropland per-
formance standards pursuant to ss. 281.16 (3) and 281.98, Stats.
This section will also identify circumstances under which an
owner or operator of cropland is required to comply with the crop-
land performance standards. In this section, “cropland perfor-
mance standards” means performance standards in ss. NR
151.005, 151.02, 151.03, 151.04, and 151.07.

(2) ROLE OF MUNICIPALITIES. The department may rely on
municipalities to implement the procedures and make determina-
tions established in this section.

Note: In most cases, the department will rely on municipalities to fully implement
the cropland performance standards. The department intends to utilize the proce-
dures in this section in cases where a municipality has requested assistance in imple-
menting and enforcing the cropland performance standards or in cases where a
municipality has failed to address an incident of noncompliance with the perfor-
mance standards in a timely manner. The department recognizes that coordination
between local municipalities, the Department of Agriculture, Trade and Consumer
Protection and other state agencies is needed to achieve statewide compliance with
the performance standards. Accordingly, the department plans on working with
counties, the Department of Agriculture, Trade and Consumer Protection and other
interested partners to develop a detailed intergovernmental strategy for achieving
compliance with the performance standards that recognizes the procedures in these
rules, state basin plans and the priorities established in land and water conservation
plans.

Note: The department implementation and enforcement procedures for livestock
performance standards relating to manure management are included in s. NR 151.095
and ch. NR 243.

(3) LANDOWNER AND OPERATOR REQUIREMENTS. (a) Infroduc-
tion. This section identifies compliance requirements for land-
owners and operators based on whether the cropland is existing or
new and whether cost sharing is required and made available to
the landowner or operator.
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(b) General requirements. If any cropland is meeting a crop-
land performance standard on or after the effective date of the
standard, the cropland performance standard shall continue to be
met by the existing landowner or operator, heirs or subsequent
owners or operators of the cropland. If a landowner or operator
alters or changes the management of the cropland in a manner that
results in noncompliance with the performance standard, the land-
owner or operator shall bring the cropland back into compliance,
regardless of whether cost—sharing is made available. This para-
graph does not apply to croplands completing enrollment deter-
mined to be existing under sub. (4) (b) 2.

Note: The department or a municipality may use conservation plans, cost share
agreements, deed restrictions, personal observations, landowner records, or other
information to determine whether a change has occurred.

(c) Existing cropland requirements. 1. A landowner or opera-
tor of an existing cropland, defined under sub. (4) (b), shall com-
ply with a cropland performance standard if all of the following
have been done by the department:

a. Except as provided in subds. 2. and 3., a determination is
made that cost sharing has been made available in accordance
with sub. (4) (d) on or after the effective date of the cropland per-
formance standard.

b. The landowner or operator has been notified in accordance
with sub. (5) or (6).

2. A landowner or operator of existing cropland, defined
under sub. (4) (b), shall comply with a cropland performance stan-
dard, regardless of whether cost sharing is available, in situations
where the best management practices and other corrective mea-
sures needed to meet the performance standards do not involve
eligible costs.

3. A landowner or operator of an existing cropland that volun-
tarily proposes to construct or reconstruct a manure storage sys-
tem shall comply with s. NR 151.07, regardless of whether cost
sharing is made available, if the nutrient management plan is
required pursuant to a local permit for the manure storage system.

Note: Although the requirement for the nutrient management plan in this subd.
3 is tied to construction of a new manure storage system, the department intends to
implement the nutrient management standard through s. NR 151.09 rather than
through s. NR 151.095.

(d) New cropland requirements. A landowner or operator of
a new cropland, defined under sub. (4) (b), shall comply with the
cropland performance standards, regardless of whether cost shar-
ing is available.

Note: Under s. 281.16 (3) (e), Stats., a landowner or operator may not be required
by the state or a municipality through an ordinance to bring existing croplands into
compliance with the cropland performance standards, technical standards or con-
servation practices unless cost—sharing is available in accordance with this section.

(4) DEPARTMENT DETERMINATIONS. (a) Scope of determina-
tions. If croplands are not in compliance with a cropland perfor-
mance standard, the department shall make determinations in
accordance with the procedures and criteria in this subsection.

(b) Cropland status. The department shall classify non—com-
plying croplands to be either new or existing for purposes of
administering this section and s. 281.16 (3) (e), Stats. In making
the determination, the department shall base the decision on the
following:

1. An existing cropland is one that meets all of the following
criteria:

a. The cropland was being cropped as of the effective date of
the standard.

b. The cropland is not in compliance with a cropland perfor-
mance standard in this subchapter as of the effective date of the
standard. The reason for non—compliance of the cropland may not
be failure of the landowner or operator to maintain an installed
best management practice in accordance with a cost—share agree-
ment or contract.

2. An existing cropland also includes land enrolled on Octo-
ber 1, 2002, in the conservation reserve or conservation reserve
enhancement program administered by the U.S. department of
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agriculture. This subdivision does not apply to croplands re—en-
rolled after October 1, 2002.

3. A new cropland is one that does not meet the definition
under subd. 1. or 2., including:

a. Land without a previous history of cropping that is con-
verted to cropland after the effective date of the standard. “With-
out a previous history of cropping” means land where crops have
not been grown and harvested for agricultural purposes in the last
10 years prior to the conversion to cropland.

b. Cropland that is in existence and in compliance with a per-
formance standard on or after the effective date of the standard and
that undergoes a change in a cropland practice that results in non-
compliance with the performance standards.

Note: The department or a municipality may use conservation plans, cost share

agreements, deed restrictions, personal observations, landowner records, or other
information to determine whether a change has occurred.

4. Change in ownership may not be used as the sole basis for
determining whether a cropland is existing or new for purposes of
administering this subsection.

(c) Eligible costs. 1. If cost sharing is required to be made
available under sub. (3) (c), the department shall determine the
total cost of best management practices and corrective measures
needed to bring a cropland into compliance with performance
standards and shall determine which of those costs are eligible for
cost—sharing for the purposes of administering this section and s.
281.16 (3) (e), Stats.

2. The cost—share eligibility provisions identified in chs. NR
153 and 154 shall be used in identifying eligible costs for installa-
tion of best management practices and corrective measures.

3. Eligible technical assistance costs include best manage-
ment practice planning, design, installation supervision, and
installation certification.

4. If cost sharing is provided by DATCP or the department,
the corrective measures shall be implemented in accordance with
the BMPs and technical standards specified in ch. NR 154 or
subch. VIII of ch. ATCP 50.

Note: Under chs. NR 153 and 154, eligible costs typically include capital costs
and significant other expenses, including design costs, incurred by the landowner or
operator. Eligible costs do not include the value or amount of time spent by a land-
owner or operator in making management changes.

(d) Determination of cost—share availability. 1. For purposes
of administering this section and s. 281.16 (3) (e), Stats., if cost
sharing is required to be made available under sub. (3), the depart-
ment shall make a determination as to whether cost sharing has
been made available on or after the effective date of the cropland
standard to cover the eligible costs for a landowner or operator to
comply with the cropland performance standard.

2. Cost sharing under s. 281.65, Stats., shall be considered
available when all of the following have been met:

a. Cost share dollars are offered in accordance with either of
the following: the department has entered into a runoff manage-
ment grant agreement under ch. NR 153 or a nonpoint source grant
agreement under ch. NR 120, and a notice under sub. (5), includ-
ing any required offer of cost sharing, has been issued by the
department or a municipality; or the department directly offers
cost share assistance and issues a notice under sub. (5).

b. The grants in subd. 2. a., alone or in combination with other
funding determined to be available under subd. 3., provide at least
70% of the eligible costs to implement the best management prac-
tices or other corrective measures for croplands needed to meet a
cropland performance standard.

c. In cases of economic hardship determined in accordance
with s. NR 154.03 (3), the grants in subd. 2. a., alone or in com-
bination with other funding determined to be available under
subd. 3., provide cost sharing consistent with the hardship deter-
mination.

Register December 2010 No. 660

WISCONSIN ADMINISTRATIVE CODE

406

3. For funding sources other than those administered by s.
281.65, Stats., the department may make a determination of cost
share availability after consulting with DATCP and ch. ATCP 50.

Note: Under s. 281.16 (3) (e), DATCP is responsible for promulgating rules that
specify criteria for determining whether cost—sharing is available from sources other
than s. 281.65, Stats., including s. 92.14, Stats. Pursuant to s. 281.16 (3) (e), Stats.,
a municipality is required to follow the department’s definition of cost—share availa-
bility if funds are utilized under s. 281.65, Stats. If funds are utilized from any other
source, a municipality must defer to DATCP’s definition of cost—share availability.

(5) NOTIFICATION REQUIREMENTS AND COMPLIANCE PERIODS
FOR EXISTING CROPLANDS WHEN COST-SHARING IS REQUIRED. (a)
Landowner notification. 1. The department shall notify a land-
owner or operator in writing of the determinations made under
sub. (4) and implementation requirements for existing croplands
where cost sharing is required for compliance.

2. The notice shall be sent certified mail, return receipt
requested or personal delivery.

3. The following information shall be included in the notice:

a. A description of the cropland performance standard being
violated.

b. The cropland status determination made in accordance
with sub. (4) (b).

c. The determination made in accordance with sub. (4) (c) as
to which best management practices or other corrective measures
that are needed to comply with cropland performance standards
are eligible for cost sharing.

Note: Some best management practices required to comply with cropland perfor-
mance standards involve no eligible cost to the landowner or operator and are not eli-
gible for cost sharing.

d. The determination made in accordance with sub. (4) (d)
that cost sharing is available for eligible costs to achieve com-
pliance with cropland performance standards, including a written
offer of cost sharing.

e. An offer to provide or coordinate the provision of technical
assistance.

f. A compliance period for meeting the cropland performance
standard.

g. An explanation of the possible consequences if the land-
owner or operator fails to comply with provisions of the notice,
including enforcement or loss of cost sharing, or both.

(b) Compliance schedule. 1. A landowner or operator that
receives the notice under par. (a) shall install or implement best
management practices and corrective measures to meet the per-
formance standards in the time period specified in the notice, if
cost sharing is available in accordance with sub. (4) (d) 2.

2. The compliance period identified in the notice in par. (a)
shall be determined by the department as follows:

a. The compliance period shall begin on the postmark date of
the notice or the date of personal delivery.

b. The length of the compliance period shall be not less than
60 days nor more than 3 years unless otherwise provided for in this
subdivision.

c. The length of the compliance period may be less than 60
days if the site is an imminent threat to public health, fish and
aquatic life.

d. The department may authorize an extension up to 4 years
on a case—by—case basis provided that the reasons for the exten-
sion are beyond the control of the landowner or operator. A com-
pliance period may not be extended to exceed 4 years in total.

3. Once a landowner or operator achieves compliance with a
cropland performance standard, compliance with the standard
shall be maintained by the existing landowner or operator and
heirs or subsequent owners, regardless of cost sharing.

(6) NOTIFICATION REQUIREMENTS AND COMPLIANCE PERIODS
FOR EXISTING CROPLANDS IN SITUATIONS WHEN NO ELIGIBLE COSTS
ARE INVOLVED. (a) Landowner notification. 1. The department
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shall notify a non—complying landowner or operator of existing
croplands of the determinations made under sub. (4).

2. The notice shall be sent certified mail, return receipt
requested, or via personal delivery.

3. The following information shall be included in the notice:

a. A description of the cropland performance standard that is
being violated and the determination that corrective measures do
not involve eligible costs under sub. (4) (c).

b. The cropland status determination made in accordance
with sub. (4) (b).

c. A compliance period for achieving the cropland perfor-
mance standard. The compliance period may not exceed the time
limits in par. (b).

d. An explanation of the consequences if the landowner or
operator fails to comply with provisions of the notice.

(b) Compliance period. 1. The compliance period for existing
cro