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FINAL ORDER OF THE
DIVISION OF SECURITIES
DEPARTMENT OF FINANCIAL INSTITUTIONS
STATE OF WISCONSIN
ADOPTING, AMENDING AND REPEALING RULES

To repeal DFI-Sec 4.035, 9.01(1)(a)3., 9.01(1)(b)4., 14., and 16; to renumber DFI-Sec
1.02(18), 2.01(3), 4.01(4)(f), 9.01(1)(a)4., 9.01(1)(b) 5. to 13., 9.01(1)(b)15., and
9.01(1)(b)17. to 20.; to amend DFI-Sec 1.02(1)(a)1, 2.02(9)(a) and (L), 2.04(1)(a),
3.03(3), 4.01(3)(b) to (e), 4.01(5)(a) to (d), 4.04(5)(a), 4.04(6), 5.01(4)(a), 5.03(5),
5.04(1), 5.06(6), 7.06(1)(b); to repeal and recreate 4.01(3)(a), 4.05(9), 5.01(3), 5.02(1)
and (2); and to create 2.01(3)(b), 4.01(3)(f) and (g)., 4.01(4)(f) and (g), 4.01(5)(e),
5.01(4)(d), 5.03(1)(0), 5.035, and 5.05(11)(f) relating to securities broker-dealer, agent
and investment adviser licensing requirements and procedures, securities registration
exemptions, definitions and forms.

Pursuant to sections. 551.63(1), (2) and (3), 551.22(7), 551.23(11)(b), 551.23(18),
551.29(1), 551.32(4)(5) and (7), and 551.33(1), (2) and (6), Wis. Stats., the Division of
Securities of the Department of Financial Institutions repeals, amends and adopts rules
interpreting those sections as follows:




Final Rules
DEPARTMENT OFFINAN CIAL IN STITUTION S

DIVISION OF SECURITIES

1999 Rule Revision

SECTION 1. DFI-Sec 1.02(1)(a)1. is amended to read:
DFI-Sec 1. 02(1)(a)1 Advertlsmg pnnted in any newspaper magazme periodical or other
pubhcatlon and malled or dehvered to its subscrlbers or addressees, or commumcated by radio,

telev1smn or s&mﬂaf other electromc means, 1nc1ud1ng via the mternet or

.ANALYSIS This amendment prov1des language to specifically include the World Wide
- Web/Internet as a type of electronic, specifically-listed medium for dissemination of
advertising for purposes of being covered by the definition of “publication” under the
advertising definitional rule in DFI-Sec 1.02(1)(a). As a result of the public hearing and
- .comment process, modification language was added to the Public Comment Draft form of
- the rule to provide that the reference in the rule to the Internet be included as a type of
~electronic dissemination of advertising. The public comment draft language had the
potential to be interpreted as unduly limiting the scope of the rule such that other types of
electronic means of communication, such as facsimile, could be 1nadvertently om1tted
-from coverage. : :

SECTION 2. DFI-Sec 1.02(18) is renumbered DFI-Sec 1. 02(14)(g)

ANALYSIS The renumbering in this SECTION consolidates th1s rule (whlch prov1des
an exclusion from the definition of “investment adviser”) with the primary definitional
rule of “investment adviser” in DFI-Sec 1.02(14) to which the exclusion relates. The
consolidation of the exclusion with the primary definition is needed for readability
purposes to ensure that readers of the definition will not fail to see the exclusion.
SECTION 3. DFI-Sec 2.01(3) is renumbered DFI-Sec 2.01(3)(a).:

ANALYSIS: This renumbering is needed because of the addition of a second paragtaph
to subsection 2.01(3) as created in the following SECTION.

SECTION 4. DFI-Sec 2.01(3)(b) is created to read:
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DFI-Sec 2.01(3)(b) Pursuant to s. 551.22(7), Stats., any warrant or right to purchase or
subscribe to pufchase any security listed on either the New York stock exchange, the American
stock exchange, the Pacific stock exchange, the Philadelphia stock exchange, the Chicago Board
Options exchange, or the national market system of the national association of securities dealers,
or any security called for by those warrants or subscription rights, qualifies for registration
exemption status.

| ANALYSIS: This SECTION creates a new exempt security rule under the “exchange .
listed security” registration exemption in sec. 551.22(7), Wis. Stats. This new exemption

rule is needed as a result of statutory and rule amendments made by the Division in 1998

that were necessitated by language contained in Section 18(b)1 of the National Securities

Markets Enhancement Act (“NSMIA”) which preempted the “exchange-listed security”

registration exemption in all states. However, because of a drafting error in the federal

NSMIA legislation that failed to include warrants and subscription rights as well as the

- securities called for by the warrants or subscription rights, they are neither covered by the
. current federal provision, nor by the former Wisconsin exemption. Consequently,
~ although corrective legislation on the federal level is being proposed, this rule is needed
now to.reinstate the registration exemption status in Wisconsin for such warrants and
subscnptlon nghts that had existed prior to the 1998 Wisconsin statute and rule changes.

Asa result of the pubhc heanng and comment process, the rule was modified by adding a

reference to the American Stock Exchange (which was inadvertently omitted in the Public

Comment Draft from the list of exchanges designated for purposes of the rule).

SECTION 5 DFI-Sec 2. 02(9)(a) and (9)(L)(mtro ) are amended to read

| DFI-Sec 2. 02(9)(a) An exemptlon under thls subsectlon is available ua%ﬂ—@e%eber—%l—
1999 for any. 1solated issuer tr. ansactlon relating to redeemable secu_ntles of an investment
company‘registered under the investment éompany act of 1940, effected through a licensed
broker-dealer pursuaht to an unsolicited order or offer to purchase, provided that the broker-
dealer obtains from the purchaser a written acknowledgment that the purchase was unsolicited or

the confirmation delivered to the purchaser or a memorandum delivered in connection therewith

confirms that the purchase was unsolicited by the broker-dealer or any agent of the broker-dealer.

a2



A transaction 1s presumed to be "isolated" if it is one of not more than 3 such transactions during
the prior 12 months.

(L)(intro.) An exemption under this subsection is available untit-Oetober 11,1999 for
any transaction by the sponsor of a unit investment trust involving the resale of a share of
beneficial interest in the trust that meets all of the following conditiéné: |

ANALYSIS: The amendments to each rule remove an expiration date for use of those
registration exemptions which apply to investment companies as provided therein. The
expiration dates were added to each rule incident to the Division’s 1998 adoption of
comprehensive rules to implement enactment of 1997 Wisconsin Act 316—which made:
numerous changes to the Wisconsin Uniform Securities Law necessitated by federal
legislation in the National Securities Markets Enhancement Act (“NSMIA”) that
‘preempted certain areas of state securities regulation. NSMIA contained a provision
~allowing states a 3-year period (ending October 11, 1999) after enactment of NSMIA to
require registration of the securities of an investment company issuer refusing to pay
applicable notice filing fees, which date was included for purposes of use of those = -
exemption rules. However, because nothing in NSMIA precludes a state from granting to
- an issuer of a federal covered security an exemption identical to those granted issuers of -
other securities—and in fact various exemptions are available for use without a date
limitation under the Wisconsin Uniform Securities Law by other non-investment
company categories of federal covered security issuers—the expiration dates for use of
-these exemptlons by investment company 1ssuers are deleted. i :

SECTION 6. DFI—Sec 2.04(1)(a) is améhded to read:

DFI-Sec 2.04 FEDERAL COVERED SECURITY NOTICE FILINGS. (1)(a) With

respect to a federal covered security referred to in s. 551.29(1)(a), Stats., unless the security is
registered or exempt from registration under ss. 551.22 or 551.23, Stats., until-October111999;
the issuer or a person acting on behalf of the issuer shail file with the division not later than the
initial offer of the security in this state, a consent to service of process signed by the issuer and -
the notice filing fee prescribed under s. 551.52(1)(a), Stats. If a completed Form NF as prescribed
in DFI-Sec 9.01(1)(d) 1s in<;luded with the consent to service of process and thenotice filing fee,
the iséuer nééd not also inélude ‘Withk thé filing copies ‘6f an‘y} documents that are part of the |

registration statement filed under the securities act of 1933, although the division may at a later
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time require the filing of a copy of any document that is part of the registration statement filed
under the securities act of 1933.

ANALYSIS: See the ANALYSIS to SECTION 5.

SECTION 7. DFLSec 3.03(3) is amended to read:

DFI-Sec 3.03(3) The preepectus shall contain av full disclosure of all material facts
relaﬁng to the issuef and the effering and saie of tne fegistered securitiee. A pr'oépecme meeting
the: requlrements under the secuntles act of 1933 that receives full review by the U. S. securities
and exchange commission, shall not be subj ect vto disclosure adequacy review or co@ent by the

division. If the offenng is bemg made pursuant to use of either Regulatlon A or Rule 504 of

Regulatlon D under the secuntles act of 1933 or rule 147 under section 3(a)(1 1) of the securities
act of 1933 the form uU-7 d1sclosure document as adopted by the North Amencan Securities
Adm1mstrators Assomatlon Inc may be used

ANALYSIS This amendment will allow use by small bus1nesses and other issuers

making Regulation A offerings in Wisconsin, of the NASAA Form U-7 Disclosure

Document [a question-and-answer format disclosure document developed by NASAA as

an easier-to-prepare alternative to the traditional “legalese” form of prospectus/disclosure

document)].
- SECTION 8. DFI-Sec 4.01(3)(a) is repealed and recreated to read:

DFI-Sec 4.01(3)(a) The Series 7 General Securities Representative Examination or, in the
case of applicants not registered with the national association of securities dealers; inc. or any
organized stock exchange in the United States, the Series 2 Securities Exchange Commission
Only/National Association of Securities Dealers Non-Member General Securities Examination.

- ANALYSIS: This change places the principal emphasis in the sentence on the Series 7
examination because the Series 2 examination is no longer being administered (although

passage of the Series 2 exam will continue to be recognized for purposes of the rule). The
Series 7 examination is now available to all applicants needing a general securities exam.



SECTION 9. DFI-Sec 4.01(3)(b) to (e) are amended to read:

DFI-Sec 4. 01(3)(b) The Senes 6 Investment Company Products/Variable Contracts ”
Representatlve Exammatlon ’ | |
’4 (c) The Series 22 Direct Participation Programs Representative Examination.
(d) The Series 52 Municipal Securities Representative'Examination.
- (e) The Series 62 Corporate Securities Limited Representative EXamination |
,ANALYSIS These amendments add the NASD Series number to each of the 11sted
~examination descriptions for ease of reference because the examination series number i is,
more recogmzable than the exam title. -
SECTION 10. DFI-Sec 4.01(3)(f) and (g) are created to read:
DFI-Sec 4.01(3)(f) The Series 42 Registered Options Representative Examination.
(g) The Series 72 Government Securities Representative Examination.
ANALYSIS: These new rules list two special-product examinations whose passage will .

satisfy the exam requirement for issuance of a limited agent hcense to an applicant whose
activities will be restricted to those securities. :

SECTION 11. DFI-Sec 4. 01(4)(f) is renumbered (4)(h)

ANALYSIS: This renumbermg 1S necessary to make room for two.new 11m1ted ,
examinations contained in the followmg SECTION

SECTION 12. DFI-Sec 4.01(4)(f) and (g) are created to read:

DFI-Sec 4. 01(4)(f) The applicant is currently registered and in good standmg as an agent
with any Canad1an stock exchange or with a securities regulator of any Canadian provmce or
temtory, or with the Investment Dealers Association of Canada and has passed elther the Ser1es
37 or Series 38 Canada modules of the Series 7 general securities representative qualiﬁcatron
examination, except that the applicant's activities may not include the offer and sale of municipal

securities unless the applicant passes the examination listed in sub. (3)(d).
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() The applicant is currently registered and in good standing as an agent with any
Japanese stock exchange or with any Japanese securities dealers association and has passed either
the Series 47 Japan module of the Series 7 general securities representative qualification
examination, except that the apphcant's activities may not include the offer and sale of municipal
securities unless the apphcant passes the examination listed in sub. (3)(d)

ANALYSIS: The Canada and Japan examination modules referenced in these two new

rules permit securities agents in those countries (who meet the licensing requirements of

the respective country), to take a limited version of the Series 7 General Securities
‘Registered Representative Examination for licensing purposes in the United States. These

two new rules make the Canada and Japan exam1nat10n modules available to Wisconsin- .

agent applicants. :

SECTION 13. DFI-Sec 4.01(5)(a) to (d) are amended to read:

DFI-Sec 4.01(5)(a) The Series 24 General Securities Principal Examination.

(b) The Series 26 Investment Company Products/Variable Contracts Principal
Examination.

(c) The Series 39 Direct Participation Programs Principal Examination.

(d) The Series 53 Municipal Securities Principal Examination.

ANALYSIS: These amendments add the NASD Senes number to each of the listed

principal examination descriptions for ease of reference because the examination series

number is more recognizable than the exam title.

SECTION 14. DFI-Sec 4.01(5)(e) is created to read:

DFI-Sec 4. 01(5)(e) The Series 4 Reglstered Opthl’lS Pnnc1pa1 Exammatlon

ANALYSIS This new rule establishes the principal examination required for persons

supervising the offer and sale of options because the subject matter of other principal
examinations listed in pars. (5)(a) to (d) does not cover supervision of options business.

SECTION 15. DFI-Sec 4.035 is repealed.




ANALYSIS: This Section repeals a rule (originally adopted in 1981) that both establishes
a customer transaction record-keeping requirement for agents, and requires that broker-
dealers deliver copies of customer holding records upon written request by agents who
have terminated employment with the broker-dealer. The rule has resulted in the Division
being interposed in numerous instances in what essentially are employment disputes--a
role not within the scope of the Wisconsin Uniform Law, particularly since the Division
has no independent, direct authority to force the providing of the records involved.
Additionally, as a result of development of the electronic era since the rule’s adoption, the
need for the rule is now less critical for the reasons that: (i) because computer retention of
a broker-dealer’s customer holding records is now the norm (which facilitates access to,

as well as copying of, customer holding records by the customer’s agent), it would be
expected that an agent anticipating a move would obtain copies of their customers’
holding records before departing their broker-dealer employer; and (ii) customers
themselves are increasingly able to access thelr account information directly via the
Internet.

SECTION 16. DFI-Sec 4.04(5)(a) is amended to read:

DFI-Sec 4.04(5)(a) Immediate telegraphie electronic or written notice whenever the net
capital of the broker-dealer is less than is required under s. DFI-Sec 4.02 (1), specifying the
respective amounts of its net capital and aggregate indebtedness on the date of the notice;

ANALYSIS : This amendment updates the terminology used in this net capital deﬁcieney

notice requirement rule to eliminate "telegraphic” notice and permit "electronic" notice--

which would include notification provided by facsimile and e-mail.

SECTION 17. DFI-Sec 4.04(6) is amended to read:

DFI-Sec 4.04(6) Each broker-dealer shall give immediate electronic or written notice to
the division of the theft or disappearance of any Wisconsin customers' securities or funds that are
in the custody or control of any of its offices, whether within or outside this state, stating all
material facts known to it concerning the theft or disappearance.

ANALYSIS: This amendment updates the terminology used in this repOrting rule to

permit "electromc" notice--which would include notification provided by fa051m11e and e-
mail. ‘

SECTION 18. DFI-Sec 4.05(9) is repealed and recreated to read:
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DFI-Sec 4.05(9) No broker-dealer shall conduct broker-dealer services on the premises of a
financial institution where retail deposits are taken unless the broker-dealer complies initially and
continuously With all of the following requirements:

(a) The broker-dealer services shall be conducted, wherever practical, in a physical
loeation distinct from the area in which the financial institution 's retail deposits are taken. In all
situatiorrs,i rhe broker-dealer shall identify its services in a manner that clearly distinguishes those
services from the ﬁnaricial institution 's retail deposit-taking activities. The broker-dealer 's name
shall be clearly displayed in the area in which the broker-dealer conducts its broker-dealer
services. Nothing in this paragraph prohibits the financial institution from carrying out other N
activities within the designated area, provided that no promotional signs or materials shalzl be
displayed in the designated area other than those relatirig to the securities services.

(b)‘Networking and brokerage affiliate arrangements shall be governed ‘by a written
agreement that sets forfh the responsibilities of the parties and the compensation arrangements.. |
Nétworking and 'brokerage affiliate arrangements shall provide that supervisory persomiel of the
broker-dealer and representatives of state securities authorities, where authorized by state law,
will be permitted access to the financial institution’s premises where the broker-dealer conducts
broker—dealer_ services in order to inspect the books and records and other relevant information
maint’air_red by the broker-dealer with respect to its broker-dealer services. The broker-dealer shall
ensure that the networking and brokerage affiliate arrangement clearly outlines the duties and
responsibilities of all parties. For purposes of this paragraph, “networking arrangement” and
“brokerage affiliate arrarrgement” mean a contractual or other arrangement between a broker-
deeler and a financial institution plirsuant to which the broker-dealer conducts broker-dealer
services on the premises of a financial institution where retail deposits are taken.

(c) At or prior to the time that a customer 's securities brokerage account is opened by a
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broker-dealer on the premises of a financial institution where retail deposits are taken, the broker-
dealer shall comply with all of the following.

1. Disclose to the customer, orally and in writing, all of the following information about
the securities products purchased or sold in a transaction with the broker-dealer:

a. The securities products are not insured by the Federal Deposit Insurance Corporation
("FDIC"), or by other deposit insurance required by the financial institution’s government
regulatory authority.

b. The securities products are not deposits or other obligations of the financial institution,
and are not guaranteed by the financial institution.

c. The securities products are subject to investment risks, inckluding possible loss of the
principal invested.

2. Make reasonable efforts to obtain from each customer during the account-opening
process, a written acknowledgment of the disclosures required by subd. 1.

(d) If broker-dealer services include any written or oral representations concerning
insurance coverage, other than FDIC or similar insurance coverage, then clear and accurate,
written or oral explanations of the coverage shall also be provided to the customers when the
representations are first made.

(e) Recommendations by a broker-dealer concerning any nonQdéposit investment product
with a name similar to that of the financial institution shall occur only pursuant to a sales
program designed to minimize the risk of customer confusion.’

(f) All confirmations and account statements shall indicate clearly that the broker-dealer
services are provided by the broker-dealer.

(g) Advertisements and sales literature that announce the location of a financial institution



where broker-dealer ‘services are provided by the broker-dealer, or that are distributed by the
broker-dealer on the premises of a financial institution, shall disclose using the following
language or using the shorter, logo format language in par. (h), the information in each of the
following subdivision paragraphs about the securities products purchased or sold in a transaction
with the broker-de_aler:

1. The securities products are not insured by the FDIC or by other deposit insurance
required by the financial institution’s governmental regulatory authority.

2. The securities products are not deposits or cher obligations of the financial institution,,
and are not guaranteed by the financial institution.

3. The securities products are subject to investment risks, including possible loss of the

principal invested.

(h)_ The following shorter, logo format disclosures may be used by a broker-dealer in
advertisements and sales literature, including material publishéd, or designed for use, in radio.or
television broadcast“s,vautqmated teller machine screens, billboards, signs, posters and brochures,
to comply with the requirements of par. (g), provided that the disclosures are displayed in a
conspicuous manner:

1. Not FDIC Insured.

2. No Bank,Guax:antee. ,

3. May Lose Value..

(i) Provided that the omission of the disclosures required by par.(g) would not cause the
advertisement or saleg literature to be misleading in light of the context in which the material is
presented, the disclosures in par.(g) shall not be not required with respect to messages contained in
any of the following:

1. Radio broadcasts of 30 seconds or less.
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2. Electronic signs, including billboard-type signs that are electronic, time, and temperature
signs and ticheerape signs, but excluding messages contained in media such as television, on-line
computer services, or automated teller machines.
3. Slgns such as banners and posters when used. only as locatlon 1nd1cators
1 ,(j)(_The broker-dealer shall promptly notrfy the ﬁnancral 1nst1tutlon if any agent of the broker-
dealer who is employed by the financial institution is terrnmated for cause by the broker-dealer
(k) The broker—dealer shall establish wntten supervisory procedures and a system for applying the
procedures The procedures shall comply with sub.(2) and shall be des1gned to accomphsh certain
superylsory functlons mcludmg but not limited to the followmg |
‘ 1. Preventron and detection of yrolations of ch. 551, Stats.; and any applicable rules and orders
thereun”der;k | | |
| 32».-Estab1ishment of a system under Whichthe broker;deaier approves prior to use copies of all
advertlsmg used by the ﬁnanc1a1 institution relatmg to the securities services conducted on the premises
" of the ﬁnancral 1nst1tutron for the purpose of ensurmg compliance wrth ss. 551 41 and 551.53, Stats.; and
3; Estabhshment of a system for prompt and proper execu‘uon and settlement of securities
transaction orders, the safekeeping of customer funds and securities, and the maintenance of books and
records.- | | | | | |
’ (L) Notify the division at the time of ﬁling-the“notice ot' opening or change of address of a branch
ofﬁce:as required ns DFI-Sec 4.04(8) that the office is iocated on the premiseys of a'ﬁnancial institution
S thlS state, whrch notrﬁcatron shall rnclude the 1dent1ty of the 1nst1tutron | |
| - ANALYSIS To achieve uniformity with other NASAA member states as well as with the
'NASD and federal financial regulatory authorities with regard to the securities law
regulatory considerations relating to broker-dealers providing securities services on the
premises of financial institutions, this SECTION replaces the existing Wisconsin rules on
“this subject [as contained in DFI-Sec 4.05(9)(a), (b), (c) and (€)] with the NASAA Model

Rules For Sales of Securities at Financial Institutions as adopted by vote of NASAA
member states (including Wisconsin) at the NASAA 1999 Fall Conference.
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The NASAA rule itself is based on and mirrors the provisions of both the NASD’s Rule
2350 on this subject (adopted in 1998) and the Interagency Statement on Retail Sales of
Non-Deposit Investment Products (adopted jointly in 1994 by the Federal Reserve
System, the Federal Deposit Insurance Corporation, Office of the Comptroller of the -
Currency, and the Office of Thrift Supervision). As stated in the NASAA Rule, the rules
apply exclusively to broker-dealer services conducted by broker-dealers on the premises
of financial institutions where retail deposits are taken, and do not apply to broker-dealer

“services provided to non-retail customers. Also, the rules do not apply to or regulate the
activities of financial 1nst1tut10ns

The rule prov1s1ons n thls SECTION correspond with the following provisions from the

.- NASD Rule and the Interagency Statement: (1) Paragraph (a) [physical location and

identification]. The introduction and text are from (c) and (c)(1) of the NASD Rule, with
- -the last sentence retained from (9)(a) of the current Wisconsin rule which provides (as an
example of the kind of situation the “wherever practical” language from the NASD Rule
is meant to cover) a specific waiver allowing a financial institution to carry out other -
activities within the designated securities area if no signage or materials are displayed. (2)
- Paragraph (b) [networking]. The first two sentences are from (c)(2) of the NASD Rule
with the addition (per the NASAA Rule ) of a proviso permitting lawful access by state
securities administrators. The third sentence is from Page 9 of the Interagency Statement,
and the last sentence containing a definition is from the NASD Rule. (3) Paragraph (c)
[customer disclosures and written acknowledgement]. The introduction and subd.1 are
from (c)(3) of the NASD Rule. (4) Paragraph (d) [insurance disclosures] and paragraph
(e) [products with a name similar to the financial institution] are each from Page 9 of the
Interagency Statement. (5) Paragraph (f) [confirmation disclosure] is from (c)(4)(A) of the
- NASD Rule. (6) Paragraph (g) [advertising disclosures] is from (c)(4)(B) of the NASD
Rule. (7) Paragraphs (h) and (i) [advertising logo format alternatives and waivers] are
~from:(c)(4)(C) and (D), respectively, of the NASD Rule. (7) Paragraph (j) [notice of
terrnlnatlon] is from (c)5 of the NASD Rule.

As a result of a recommendatlon by the W1scons1n Leglslatlve Council’s Rules
Clearinghouse in its Report relating to the Division’s proposed rules, the separate
Sections in the Public Comment Draft renumbering DFI-Sec 4.05(9)(d) as (k) and
“¢creating new DFI-Sec 4.05(9)(L) were all combined together with the creation of the new
rules in Section 20 of the Public Comment Draft into a single SECTION repealing and

- recreating the entirety of DFI-Sec 4.05(9). Because existing rule DFI-Sec 4.05(9)(d)

[regarding a broker-dealer’s supervisory procedures] is not covered in the NASAA Model
Rule, it is retained by adding it as paragraph (k) of the new, recreated DFI-Sec 4.05(9). As
stated in the Public Comment Draft, new rule paragraph (L) requires a broker-dealer to
notify the Division when a branch office is located in a financial institution in Wisconsin
in order to assist the Department of Financial Institutions in coordinating/combining
securities and banking-type examinations of offices of financial institutions in Wisconsin
where securities activities are provided on-site. Coordinating such examinations will
~provide regulatory efficiency and reduce disruption to the locations where the joint

- examinations will be conducted. :
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SECTION 19. DFI-Svec 5.01(3) is repealed and recreated to read:

DFI-Sec 5.01(3) Unless waived under sub. (4), each applicantk for an initial license as an
investment adviser or as an investment adviser representative after January lv, 2000, and each
applicant whose applicatjon has not become effective by January 1; 2000,» is reQuiréd to provide
the Division Qith proof tﬁat he or she has obtained a passing score 6n the exaﬁlination specified
in par; (3)(a) or eac.h examination specified in par. (3)(15) bélbw. | | .

o b(a)"’Fhe Series 65. Uniform Investment Adviser Law Examination.
(b)The Séries 7 General Secuﬁties Representative Ekamination as well as the Series 66

Uniform Combined State Law Examination.

ANALYSIS: This SECTION repeals and recreates the existing Wisconsin
‘examination requirements for investment advisers and investment adviser representatives
in rule DFI-Sec 5.01(3) (a) and (b) [which consist of the “old” Series 65 and Series 66
examinations] by adopting the “new,” completely revised Series 65 and Series 66

" examinations developed over a 3-year period by a Project Group of the North American

" “Securities Administrators Association. The two examinations (and the exam waivers in a

~ following SECTION) were approved by vote of NASAA member states (including
Wisconsin) at the NASAA Spring Conference in April 1999, to become effective on
December 31, 1999, with a recommendation that for uniformity purposes, NASAA
member states complete the necessary steps to adopt the examinations by that date.

. The new Series 65 competency exam consists of 130 questions divided into. four subject
areas: (i) economics and analysis; (ii) investment vehicles; (iii) investment
recommendations and strategies; and (iv) ethics and legal guidelines.[The “old” Series 65
exam was a 75-question test that focused mainly on knowledge of securities law and
ethics.] Addition of the new categories of questions which an applicant for an investment
adviser representative license must answer will help assure investors that their advisers
have the minimum skills necessary to provide competent, suitable advice.

The new Series 66 exam was created for broker-dealer agents applying for separate
licensure as investment adviser representatives. The 100-question exam is a combination
of the current Series 63 exam (a state licensing exam for agents) and the new Series 65
competency exam. The Series 66 exam will be used in Wisconsin for situations where a
person already licensed as an agent seeks to become separately licensed as an investment
adviser representative. The Series 66 exam will be administered only to those applicants
who have passed the NASD’s Series 7 exam, which covers investment vehicles and
economics. To eliminate the need for agents who have passed the Series 7 from having to
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be tested on the same exam content in the new Series 66, a NASAA-assembled committee
of industry experts compared the two exams and deleted duplicative questions

NASD Regulatlon will admmlster both the Series 65 and Series 66 exarmnatlons through
its test sites. : ,

SECTION 20. DH-Sec 5.01(4)(a) is amended to read:

DFI-Sec 5 01(4)(a) The apphcant has passed or has recelved a waiver from the need to

pass the National Association of Secuntles Dealers Inc., Semes 2 7 er—24—exam1natlon oF

predecessor-examination; and in addition has passed or recelved a waiver from the need to pass

erther the North Amerlcan Secuntles Administrators Association Series 63 er—Seﬂes—éé

Exam1nat10n.

ANALYSIS: In connection with the adoption of the NASAA Series 65 and 66 Investment
Adviser Competency Examinations and related exam waivers contained in other

- -.SECTIONS of this rule revision, this SECTION makes needed amendments to the

existing exam waiver rule in DFI-Sec 5.01(4)(a) in the following respects: (1) deletes the
Series 2 and Series 24 (and predecessor) examinations as a basis for a waiver because

- they are not sufficiently equivalent to the new Series 65 and Series 66; and (2) deletes (as

- being unnecessary) the reference to the Series 66 exam in this waiver rule because the
combination of the Series 7 exam and the Series 66 exam is one of the two alternatives of
- the basic examination requirement in recreated rule 5.01(3)(b) in a preceding SECTION.

SECTION 21. DFI-Sec 5.01(4)(d) is created to read:

N "DFLS’ee 5.01(4)(d) The »applicant' provides the division with proof that he or she currently

holds one ef the 'following professional designations:

1. Certified Financial Planner (CFP) issued by the Certified Financial Planner Board of

Standards, Inc. ~

) 2_,'Chartéred Financial Consultant (ChFC) awarded by the American Cellege,’Bryn Mawr,

PennsyIVania; :

" 3. Personal Financial Specialist (PFS) administered by the American Institute of Certified

Publi'c_'AecoiintantsT
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4. Chartered Financial Analyst (CFA) granted by the Association for Investment

Mahagement and Research.

5. Chartered Investment Counselor (CIC) granted by the Investment Counsel Associéﬁbn

of America.

- ANAL YSIS: This SECTION adopts-the examination waivers for the listed professional
designations as adopted by NASAA incident to its creation and development of the Series
65 and Series 66 Investment Adviser Competency Examination project. The Wisconsin
preamble language to the waivers requires that to obtain a waiver, the applicant must

_provide proof that he or she currently holds one of the specified professional designations.
Because of the need to be able to verify that a person in fact holds a particular
designation, the Division will contact the various organizations to ascertain how a
designation status claimed by an applicant can be verified by the Division. If a particular
organization cannot demonstrate that a reliable verification procedure exists, the waiver
designation for the organization will not be adopted in the final version of this rule.-

The NASAA waiver provision for discretionary action by ordér of the Division is not

included under this new rule in par. (4)(d) because such discretionary waiver authority is

already present in current rule 5.01(4)(c). Similarly, the NASAA 2-year “grandfathering”

provision is already present in current rule 5.01(4)(b). Additionally, the NASAA

“grandfathering” provision for currently licensed investment advisers and investment

adviser representatives is contained in the preamble language to new rule 5.01(3) ina

precedlng SECTION.

SECTION 22. DFI-Sec 5.02(1) and (2) are repealed and recreated to read:

DFI-Sec 5.02(1) Each investment adviser licensed or required to be licensed under ch.
551, Stats., Whose principal office is in this state and who accepts prepayment of fees exceeding
$500 per client that are collected six or more months in advance, shall maintain at all times a
positive net worth. The Division may require that a current appraisal be submitted in order to -

establish the worth of any asset.

(2) Each investment adviser licensed or required to be licensed under ch. 551, Stats.,

whose principal office is in this state who has custody of client funds or securities shall maintain

at all times a minimum net worth of $35,000.
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ANALYSIS: This new Section [which repeals and recreates the existing investment adviser net
capital rules in DFI-Sec 5.02(1) and (2)] adopts certain of the Model Investment Adviser Net
Capital Rules that were developed by a Project Group of the North American Securities
Administrator’s Association, Inc. and which were adopted by vote of the NASAA membership
(including Wisconsin) at the NASAA Spring Conference in April, 1999. The rules, which apply
only to licensed investment advisers with a principal office in this state, will enable Wisconsin’s
net capital requirements for the protection of Wisconsin customers under the Wisconsin Uniform
Securities Law to be uniform with the NASAA rules as they are adopted by other NASAA

- member states. State administrative rules in this area are critical because as a result of the
National Securities Markets Improvement Act of 1996, state-licensed investment advisers are
subject only to the substantive licensing requirements regarding matters such as net capital, books
and records, and periodic reporting, of the state in which the 1nvestment adviser has its principal
place of bus1ness : :

The two repealed and recreated rules adopt sub. (a) and part of sub. (b) of the NASAA Model
Rules which set forth the specific net capital levels and differentiate on the basis of the criteria of:
(i) prepayment of fees beyond specified dollar levels (in sub.(1) of the Wisconsin rule); and (ii)
custody of customer funds or securities (in sub. (2) of the Wisconsin rule).

Asa result of the public comment and hearing process, the second part of proposed rule DFI-Sec
5.02(2) was deleted. The Division staff noted that in its experience conducting on-site
examinations of Wisconsin-licensed investment advisers, there are at least 32 advisers that have
some degree of discretion over customer accounts (but do not have custody of customer funds or
securities).-Most of those advisers are small businesses with only 1 or 2 advisory personnel and
have few (typically 1 to 5) customer accounts, such that (i) requiring them to maintain $10,000
net capital solely because they have discretionary authority would cause an undue financial
hardship on them; and (ii) the net capital requirement as to such non-custodial advrsers would not
provide significant investor protection for customers of such advisers. :

The provision in Paragraph (f) of the NASAA Model Rules which enables the Division to require
an appraisal to establish the worth of any asset is included in new DFI-Sec 5.02(1). The
requirements contained in the NASAA Model Rules paragraphs (c) [regarding reporting capital
deficiencies], (d) [defining “net worth”], () [defining “custody”] and (g) [home state
requirements], are already contained in existing Wisconsin equivalent rule provisions in DFI-Sec
5.04(1), 5.02(5), 1.02(17) and 5.02(4), respectively. The Division is not adopting the bonding
provisions contained in the NASAA Model Rules because they would require a state securities
administrator to separately evaluate each adviser’s client base and assets under management
(which can change radically in the near term as well as over time) to establish a specific bonding
level for the adviser.

SECTION 23. DFI-Sec 5.03(1)(0) is created to read:
DFI-Sec 5.03(1)(0) A record containing information concerning a customer’s net worth,

annual income and other financial information, investment objectives and experience and such
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othgr information necessary for the investment adviser to determine the suitability of investment
recomrﬁendations. The record shall be updated when the investment adviser receives information
from the customer that results in material changes to the customer’s annual income, net worth,
investment objectives or other changes to ‘information affecting the investment adviser's ability to
make suitable recommendations for the customer as required under s. DFI-Sec 5.06(4).

ANALYSIS: This new rule (which parallels an equivalent rule in DFI-Sec 4.03(1)(k)
applicable to securities broker-dealers) requires an investment adviser to maintain a
record of prescribed customer information to be used by the adviser in determining
whether investment recommendations made by the adviser are suitable for the customer.
For the same customer/investor protection reasons that underlie the broker-dealer
suitability rule requirement in DFI-Sec 4.06(1)(c)1, an investment adviser must have
information about the client's financial condition, investment objectives, investment
experience and other relevant information to make suitable investment-related
recommendations for an advisory customer. Paralleling the equivalent broker-dealer rule
in DFI-Sec 4.05(5), the customer record information under the rule is required to be
updated when the investment adviser becomes aware of material changes that would
impact recommendations. ‘

SECTION 24. DFI-Sec 5.03(5) is amended to read:

DFI-Sec 5.03(5) Every branch office, as defined in s. DFI-Sec 1.02(7)(b), of a licensed
investment adviser whose principal office is in this state, shall prepare and keep current the
records described in subs. (1) (¢), (), (g), (h), (k), and (L) and (o) and (2) (a) and (b).

ANALYSIS : This amendment adds to the investment adviser branch office record

retention rule, a cross-reference to the new customer suitability information rule created

above.

SECTION 25. DFI-Sec 5.035 is created to read:

DFI-Sec 5.035 INVESTMENT ADVISERS WITH CUSTODY. (1) Except as

provided in subs. (2) and (3), every licensed investment adviser whose principal office is in this
state that takes or has custody of any securities or funds of any customer shall comply with all of

the following:
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(a) The investment adviser shall notify the Division in writing within 30 days after the
investment adviser first has custody of customer funds or securities, which notification may be
given on Form ADV. "

(b) The securities of each customer shall be segregated, marked to identify the particular
customer ha\}ing the beneficial ownership or interest in the securities, and held in safekeeping in
aplace reasonably free from risk of destruction or other loss.

(c) With‘regard‘to customer funds, the investment adviser shall comply with the
followi’ng:,

1. Depdsit all customer funds in one or more bank accdunts containing iny customer |
funds.

2. The bank account or accounts shall be maintained in the name of the investment
adviser as agent or trustee for the customers.

3. The investment adviser shall maintain a separate record for each bank account showing
the name and 'add‘ress of the bank wher;e the account is maintained, the dates and amounts of
deposits in and withdrawals from the account, and the exact amount of each customer’s
beneficial intérest in the account.

(d) Imrﬁediately after accepting custody or possession of funds or Securities from any
customer, the investment adviser shall notify the customer in writing of the place where, and the
manner in which, the funds and securities will be maintained. If and when there is a subsequent
change in the place where, or the manner in which, a customer’s funds or securities are
maintained, the investment adviser shall give immediate written notice of the change to the
customer. -

() At least once every three months, the investment adviser shall send to each customer

an itemized statement showing the customer’s funds and securities in the investment adviser's
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custody at the end of the period, and all debits, credits and transactions in the customer's account
during the period. -

(f) At least once every calendar year, the investment adviser shall cause an independent
certified public accountant or public accountant to conduct an examination at a time chosen by
the accountant without prior notice to the investment adviser, for the purpose of verifying the
account balances for all customer funds and securities. A copy of a report from the accountant
stating that the accountant has made an examination of customer funds and securities, and
describing the nature and extent of the examination, shall be filed with the division promptly after
the examination.

(2) Subsectlon (1) does not apply to an investment adviser also reglstered asa broker-
dealer under sectlon 15 of the secuntles exchange act of 1934 and hcensed asa broker—dealer
under chapter 551, Wis. Stats 1f e1ther of the followmg apply

(a) The broker-dealer is subject to and is in compllance with, rule 15kc3 Al (Net Capital
Redulrements for Brokers or Dealers) under the securities exchange act of 1934.

(b) The broker—dealer is'a member of an exchange whose meml)ers are exempt from rule
15¢3- 1 under the secunt1es exchange act of 1934 by apphcatlon of paragraph ®)(2) thereof and
the broker-dealer is in compllance with all rules and settled practlces of the exchange 1mposmg
requ1rements Wlth respectto financial respons1b1hty and the segregatlon of funds or secuntles
carned for the account of customers | S

(3) An 1nuestment adv1ser Who acts as a trustee of a beneﬁmal trust is not requlred to
comply w1th the requlrements in sub (1) 1f all of the followmg cond1t10ns are met for each trust:

’(a) The only accounts for which the advrser maintains custody of funds or securities

are those in Wthh the‘ adv1ser' acts as trustee of a trust beneficially owned' bya parent, a

grandparent, a spouse, a sibling, a child or a grandchild of the adviser.
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(b). For each account under par. (a), the adviser complies with all of the following:

L The adviser provides a written statement to gach beneficial owner of the account .
setting forth a description of the requirements of sub. (1) and the reasons why the adviser will not
be complying with the rule requirements.

2. - The adviser obtains from each beneficial owner a signed statement acknowledging
the receipt of the written statement required under subpar. (b)1.

3. The adviser maintains a copy of both the written statement required under subpar.

~(b)1.; and the signed acknowledgement required under subpar. (b)2. from each beneficial owner,
until the account is closed or the adviser relinquishes trusteeship.

'ANALYSIS: This new Section mirrors the Model:Rule for Investment Advisers Having
Custody of Customer Funds or Securities that was developed by a Project Group of the
‘North American Securities Administrator’s Association, Inc. and which was adopted by

vote of the NASAA membership (including Wisconsin) at the NASAA Spring Conference
in April, 1999. The rule, which applies only to licensed investment advisers with a
principal office in this state, is needed to particularize requirements in this area for the
protection of Wisconsin customers under the Wisconsin Uniform Securities Law: because
the rule requirements of the U. S. Securities and Exchange Commission (upon which the
NASAA Model Rule is based) are no longer applicable to state-licensed investment
advisers as a result of the National Securities Markets Improvement Act of 1996. Rather,
... state-licensed investment advisers are subject only to the substantive licensing
requirements regarding matters such as books and records, reporting, and net capital, of
~ the state in which the investment adviser has its principal place of business. The specific
requirements in pars. (b) to (f) of the NASAA Model Rule are taken from equivalent
- . federal provisions-in rule 206(4)-2 of the Investment Advisers Act of 1940 relating to - -
safekeeping of customer securities in segregated accounts, establishing bank accounts for
- customer funds, providing notice to customers, and requiring an annual examination by an
independent accountant. The provision in par. (a) requiring notice to the Division is
derived from the reporting requirement regarding custody contained in federal Form -
ADV. Also with regard to par. (a), language is added providing for a 30-day filing period
-in order to provide specificity as to when the notification to the Division is required
(which corresponds to the 30-day filing period for amendments to Form ADV). Also
-added to provide specificity is the term “first” for the purpose of establishing when the 30-
day filing period requirement begins to run. Subsection (2) of the rule (which also
parallels the federal rule) provides that the custody requirements in sub. (1) are not
applicable to an investment adviser that is a federally-registered broker-dealer and is also
licensed as a broker-dealer in Wisconsin, and complies with either par. (a) or (b) thereof.

As a result of the public hearing and comment process, the Section was modified by -
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adding a new sub. (3) to provide an exemption from the requirements in sub. (1) of the
rule under situations where an adviser’s “custody” results from being a trustee of a trust
account for a family member. The exemption for such so-called “family trusts,” and the

" requirements for use of the exemption the adviser must meet (that are set forth in subpars«

- (b)1. to 3.), correspond to the U.S. Securities and Exchange Commission’s 1986 “n
‘action” letter In the Matter of Kathryn Bondoux wherein the SEC would not require 1ts
custody rules to be complied with in the context of so-called “family trusts” meeting
prescribed requirements. The requirements in subpars. (b)1. to 3. (to provide written
disclosure to, and obtain acknowledgement from, each beneficial owner of the family
trust, together with an obligation to retain copies of such) parallel the SEC’s requirements.
The Wisconsin rule in par. (a) provides more particularity than the SEC’s Bondoux letter
(which involved a son-parent situation) by setting forth the particular family relationships
that can seek to claim the exemption. :

SECTION 26. DFI-Sec 5.04(1) is amended to read:
. ~DFI-Sec 5.04(1) Every investment adviser shall file with the division immediate notice

via facsimile or other electronic means whenever the net capital of the investment adviser is less

than is required under s. DFI-Sec 5.02(1), specifying the amount of net capital on the date of the
notice and the steps the investment adviser has taken or will take to come into compliance.

ANALYSIS: This amendment updates the terminology used in this reporting rule to

permit "electronic" notice--which would include notification provided by facsimile and e-

. mail.

SECTION 27. DFI-Sec 5.05(11)(f) is created to read:

DFI-Sec 5.05(1 1)(f) Notify the division at the time of ﬁling notice of opening or change
of addféss of a branch office as required in section DFI-Sec 5.04(5), that the office is located on
the premises of a financial institution in this state, which notification shall include the identity of
the institution..

. ANALYSIS This rule requires an invéstment adviser to notify the Division when a
branch office is located in a financial institution in order to assist the Department of
- Financial Instltutlons in coordlnatmg/comblmng securities and banking-type
~ examinations of offices of financial institutions in Wisconsin where securities activities

are provided on-site. Coordinating such examinations will provide regulatory efficiency
and reduce disruption to the locations where the joint examinations will be conducted.
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SECTION 28. DFI-Sec 5. 06(6) is amended to read:
DFI-Sec 5. 06(6) Borrowmg money or secuntles from, or lendmg money or securities to, a

customer, unless that customer is a financial institution or institutional investor designated in s.

551.23(8) (a) to (f), Stats. ;
- ANALYSIS: This SECTION amends the investment adviser Prohibited Business Practice
rule relating to borrowing money or securities from a customer by adding identical
exclusionary language from the securities agent Prohibited Business Practices rule in

DFI-Sec 4.06(2)(a) which permits borrowing transactions with a customer that is a
financial institution or institutional investor entity specified in sec. 551.23(8)(a) to ().

SECTION 29. DFI-Sec 7.06(1)(b) is amended to read:
“ DFI-Sec 7.06(1)(b) Examined and reported upon by an independent certified piiblic

accountant, provided that this requirement may be waived by the division and does not apply to’

interim financial statements e

compliance-with-DEL-See-5-04(1)¢a); unless required by the division in particular cases. The =~
accountant’s report shall meet the requirements of rule 2-02 of regulation S-X of the US
securities and exchange commission and shall accompany the financial statements included in the

prospectus.

ANAILYSIS: This amendment deletes from the rule a cross-reference to financial
“statements of investment advisers because the requirement for investment advisers to file
financial statements with the Division was repealed in a previous year’s rule revision.

SECTION 30. DFI-Sec 9.01(1)(a)3., and (1)(b)4., 14. and 16. are repealed. -

ANALYSIS: This SECTION does the following: (1) Repeals the RS-IC Investment
Company Report of Sales form because the Form NF prescribed in DFI-Sec 9.01(1)(d) is
‘now uniformly used by investment companies both for purposes of making their initial
* notice filings under sec. 551.29(1)(a), Wis. Stats., and for making annual reports of sales
under the indefinite sales provisions of sec. 551.52(1)(b)2, Wis. Stats.; and (2) Repeals
- three rule provisions relating to hcensmg forms BDW(WI) IAW(WI) and IAPC that are
'no longer used by the D1v1s10n ‘

2.




17.

SECTION 31. DFI-Sec 9.01(1)(a)4. is renumbered DFI-Sec 9.01(1)(a)3.

ANALYSIS: The renumberings in this SECTION and the three following SECTIONS are
necessary to maintain sequential numbering due to the repeals in SECTION 30. The
renumberings are made in separate SECTIONS (instead if the single-SECTION treatment
in the Public Comment Draft form of the proposed rules) as a result of a comment from
the Rules Clearinghouse of the Wisconsin Legislative Council.

SECTION 32. DFI-Sec 9.01(1)(b)5. to 13. are renumbered DFI-Sec 9.01(1)(b)4. to 12.

SECTION 33. DFI-Sec 9.01(1)(b)15. is renumbered DFI-Sec 9.01(1)(b)13.

1

SECTION 34. DFI-Sec 9.01(1)(b)17. to 20. are renumbered DFI-Sec 9.01(1)(b)14. to

k %k %k ok ok
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The rules and amendments contained in this Order shall take effect as provided in s.
227.22(2) (intro.), Stats., on the first day of the month following the date of publication in the
Wisconsin Administrative Register. '

DATED at Madison, Wisconsin, this [E¥Dday of At gt 1999.

[SEAL] -
PATRICIA D. STRUCK
Administrator

Division of Securities
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REPORT PREPARED BY THE
DEPARTMENT OF FINANCIAL INSTITUTIONS, DIVISION OF SECURITIES
RELATING TO FINAL FORM OF AMENDMENTS TO
THE RULES OF THE DIVISION OF SECURITIES

(a)_Statement Explaining Need for Rules

The rulemaking procedures under Chapter 227 of the Wisconsin Statutes are being implemented
for the purpose of effectuating the Division’s annual review of the Rules of the Division of
Securities. The Division’s annual rule revision process is conducted for the following purposes:
(1) revising several securities law definitional rules to clarify language; (2) developing new
securities registration exemptions and making modifications to several existing securities
registration exemptions to reflect new legal or interpretive issues under the federal and state
securities laws; and (3) adopting new rules, or amending existing rules, relating to the securities -
broker-dealer, agent, investment adviser, and investment adviser representative licensing
procedures, examination and examination waiver requirements, net capital requirements,
securities agent customer record requirements, and rules of conduct provisions for broker-dealers
and investment advisers, to effectively regulate new securities licensing developments that have
occurred in the securities industry and marketplace that require regulatory treatment. '

Revisions are being made in a total of 34 different Sections. A summary of the subject matter and
nature of the more significant rule revisions follows:

(1) Addition of a reference to the Internet in definitional rule DFI-Sec 1.02(1)(a)1 relating to the
use of media advertising;

(2) Deletion of “sunset dates™ for use of the registration exemptions in DFI-Sec 2.02(9)(a) and
(9)(L) and the notice filing provision in DFI-Sec 2.04(1)(a);

(3) Designation under current rule DFI-Sec 2.01(3) [relating to securities traded on certain
exchanges] of warrants and rights for securities traded on the major stock exchanges;

(4) Addition of the NASD Series number to the examination description of all of the prescribed
securities agent examinations and securities principal examinations listed in DFI-Sec 4.01(3), (4)
and (5), and adopting three new limited activity agent examinations and one new principal
examination;

(5) Repeal of existing rule DFI-Sec 4.035 that requires securities agents to keep certain customer
records and provides that agents receive copies thereof from the agent’s employing broker-dealer;

(6) Adoption of the North American Securities Administrator’s Association Model Rules
applicable to securities broker-dealers providing securities services on the premises of financial
institutions, which Model Rules follow both equivalent rules adopted by the National
Association of Securities Dealers (applicable to securities broker-dealers), and regulatory
Guidelines in an Interagency Statement jointly developed by federal financial institution




regulatory authorities (the Office of the Comptroller of the Currency, the Federal Reserve Board,
and the Federal Deposrt Insurance Corporatron), :

(7) Creation of a rule requiring licensed investment advisers to create and maintain a record of
customer information that would facilitate determining suitability of investment
recommendations.

(8) Creation of rules requiring a broker-dealer or investment adviser to notify the Division if they
open an office in a financial institution in Wisconsin. '

)] Adoption of the NASAA Investment Adviser Competency Examination.

(10) Adoptron of the recent amendments to the NASAA Model Rules regarding mvestment
adviser net capital and custody-of-customer-funds-and-securities requirements.

Each Section that adopts, amends or repeals a rule is followed by a separate Analysis which -
discusses the nature of the revision as well as the reason for it.
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(b) Explanation of Modifications Made as a Result of the Public

Hearing and Comment Letter Process

As a result of the public hearing and comment process, modification language was added
to the Public Comment Draft form of proposed rule DFI-Sec 1.02(1)(a)1 defining

“publication” to provide that the reference in the rule to the Internet be included as a type
of electronic dissemination of advertising. The Public Comment Draft language had the
potential to be interpreted as unduly limiting the scope of the rule such that other types of
electronic means of communication, such as facsimile, could be inadvertently omitted
from coverage. :

As a result of the public,hearingand comment process, proposed rule DFI-Sec 2.01(3)(b)

[which creates a new exempt security rule under the “exchange-listed security”
p g

exemption in sec. 551.22(7), Wis. Stats.,] was revised by adding a reference to the
American Stock Exchange (which was inadvertently omitted in the Public Comment
Draft from the list of exchanges designated for purposes of the rule). - ‘

As a result of the public hearing and comment process, proposed rule DFI-Sec

- 2.02(5)(d)3 was withdrawn. That proposed rule would have imposed a notice filing

requirement with the Division for use of the private placement registration exemption in
sec. 551.23(11), Wis. Stats., for any offering of securities made under Rule 504 of
Regulation D under the federal Securities Act of 1933. The rule was proposed for the
purpose of preventing misuse of the exemption in so-called “pump and dump” fraudulent
schemes identified by the U.S. Securities & Exchange Commission (“SEC”) involving
securities of “microcap” companies that have occurred both in the secondary market and
in connection with the initial issuance of securities in federal Regulation D/ Rule 504
offerings. The proposed rule was withdrawn because the final rulemaking action taken by
the SEC in Release 33-7644 to remedy the perceived misuse of the Regulation D/Rule
504 exemption in microcap/pump and dump situations appears to obviate the need (at this
time) for Wisconsin rule-making action that would restrict use of the 551.23(11)
exemption in Wisconsin for all federal Regulation D/Rule 504 offerings. Thus the
Division is deferring rulemaking on this subject for a period of time to enable federal and
state securities regulators to monitor and evaluate the effectiveness of the SEC
rulemaking in curtailing abusive Regulation D/Rule 504 offerings. If in the future it is
determined that the Regulation D/Rule 504 abusive practices were not curtailed by the
SEC’s rulemaking action, the Division can re-propose the rule or a variation of it.

As aresult of the public hearing and comment process, the second part of proposed rule
DFI-Sec 5.02(2) [which would have imposed a $10,000 net worth requirement for any
investment adviser having discretionary authority (but not custody) over customer funds
or securities] was deleted. The Division staff noted that in its experience conducting on-
site examinations of Wisconsin-licensed investment advisers , there are at least 32
advisers that have some degree of discretion over customer accounts (but do not have
custody of customer funds or securities). Most of those advisers are small businesses with
only 1 or 2 advisory personnel and have few (typicallyl to 5) customer accounts, such
that: (i) requiring them to maintain $10,000 net capital solely because they have
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discretionary authority would cause an undue financial hardship on them; and (ii) the net
capital requirement as to such non-custodial advisers would not provide significant
investor protection for customers of such advisers.

As a result of the public hearing and comment process, modifications were made to
proposed rule DFI-Sec 5.035 which sets forth regulatory requirements for Wisconsin-
licensed investment adviser who have custody of customer funds or securities. A new
sub. (3) was added to provide an exemption from the requirements in sub. (1) of the rule
where an adviser’s “custody” results from being a trustee of a trust account for a family
member. The exemption for such so-called “family trusts” and the requirements for use
of the exemption the adviser must meet (that are set forth in subpars. (b)1 to 3),
correspond to the U.S. Securities and Exchange Commission’s 1986 “no action” letter In
the Matter of Kathryn Bondoux wherein the SEC would not require its custody rules to
be complied with in the context of so-called “family trusts” meeting prescribed
requirements. The requirements in subpars. (b)1 to3 (to provide written disclosure to,
and obtain acknowledgement from, each beneficial owner of the family trust, together
with an obligation to retain copies of such) parallel the SEC’s requirements. The
Wisconsin rule in par. (a) provides more particularity than the SEC’s Bondoux letter
(which involved a son-parent situation) by setting forth the partlcular family relationships
that can-seek to claim the exemption. :
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(c) List of Persons Appearing or Registering at Public Hearing Conducted by Patricia D. Struck,
Division of Securities, Department of Financial Institutions, as Hearing Officer, and
Comment Letters Received.

e Randall E. Schumann, Legal Counsel for the Division of Securities, Department of Financial
Institutions, made an appearance on behalf of the Division’s staff to submit documents and
information for the record and to be available both to ask questions and to respond to
questions regarding hearing testimony.

e Kenneth L. Hojnacki, Director of the Regulation & Licensing Section for the Division of
Securities, Department of Financial Institutions, made an appearance on behalf of the
Division’s staff to summarize a staff comment letter/memo submitted into the hearing record
and to be available both to ask questions and to respond to questions regarding heanng
testlmony

e James R. Fischer, Director of the Registration & Enforcement Section for the Division of
Securities, Department of Financial Institutions, made an appearance on behalf of the -
Division’s staff to summarize a staff comment letter/memo submitted into the hearing record

and to be available both to ask questions and to respond to questions regardmg hearlng
testimony.

e Daniel J. Eastman of Segerdahl & Co., Milwaukee, Wisconsin.
e John D. Geder of Geder Investment Management, Inc., Brookfield, Wisconsin.

Comment Letters Received

(1) Comment letter dated August 10, 1999 from the Investment Company Institute, Washington,
DC, received August 13, 1999.

(2) Comment letter dated August 20, 1999 from the National Association of Securities Dealers,
Inc., Washington, D.C. received August 25, 1999.

(3) Comment letter sent by facsimile dated August 19, 1999 from the Investment Counsel
Association of America, Inc., Washington, D.C.

(4) Comment letter dated August 26, 1999 from the Certified Financial Planner Board Standards,
Arlington. Virginia, dated August 26, 1999, received August 30, 1999.

(5) Comment letter dated August 30, 1999 from Attorney Terry F. Peppard, Madison, Wisconsin,
received August 31, 1999.

(6) Comment letter dated August 30, 1999 from the Association for Investment Management and
Research, Charlottesville, Virginia, received September 3, 1999.
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(7) Comment letter sent by facsimile dated September 3, 1999 from The American College, Bryn
Mawr, PA.

(8) Memorandum dated September 7, 1999 from Division L1censmg & Regulat1on Section
Director Kenneth HO] nacki.

©® Memorandum dated September 7 1999 from Division Securities Registration Sectlon
Director James Fischer.

(10) Comment letter dated September 3, 1999 from A. G. Edwards & Sons, Inc., St. Louis,
Missouri, received September 7, 1999.

11 Comment letter sent by facsimile dated September 8, 1999 from M&I Brokerage
Services, Inc.

(12) Comment letter sent by e-mail dated September 8, 1999 from the American Institute of
Certified Public Accountants, Jersey City, New. Jersey. »

( 13) Memorandum dated September 10, 1999 from Division Licensing & Regulation Section
staff members. :
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(d) Response to Legislative Council/Rules Clearinghouse Report Recommendations

(1) Acceptance of recommendations in whole:

: Urrder 2. Form, Style and Placement in Administrative Code

o Consistent with the Rules Clearinghouse comment in paragraph a. regarding DFI-Sec
2.01(3)(b), the introductory clause was deleted and suggested revised language was
substituted. Also, suggested language was added before the period.

“e_ Consistent with the Rules Clearinghouse comment in paragraph b. regarding DFI-Sec
2.02(9)(a) and (L), in the treatment clause to proposed final Section 5, “(intro)” was
1nserted after “(9)(L) ” and in the body of that Sectlon

. Con51stent w1th the Rules Clearmghouse comment paragraph c. regarding DFI-Sec
4.01(4)(f) and (g), the notation “par.” was replaced by the notation “sub.”

o Consistent with the Rules Clearmghouse comment in paragraph d. regarding DFI-Sec
4.05(9)(b), (d) and (f), the word “must” was replaced by the word “shall ? In par. (b),
the word “ensure” was substituted for “be responsible for ensuring”. In sub.
(9)(c)(intro.), the phrase “all of the following” was substituted for a rule citation. In
par. (c)1, substitute language “all of the following information™ was used to replace

. -“the information in the following subdivision paragraphs.” In par. ()2, the cross-
reference was changed to read “subd. 1.” In sub. (9)(g)(intro.), the phrase “following
language” was substituted for “language below,” and the notation “par (h)” was

- -replaced by the notation “par. (h).” In sub. (9)(h)(1ntro ), the phrase “one two and
three” was deleted.

¢ Consistent with the Rules Clearinghouse comment in paragraph e. regarding DFI-Sec
4.05(9)(L), the word “Division” was replaced by the word “division”—which change
was made throughout the rule. The word “section” was replaced by the notation “s.”

e Consistent with the Rules Clearinghouse comment in paragraph g. regarding DFI-Sec
5.02(1) and (2), the word “and” was inserted after “state” in the first sentence, as well
as the second sentence of sub. (2). Also, each reference to “chapter 551” was replaced
by a reference to “ch. 551, Stats.”

¢ Consistent with the Rules Clearinghouse comment in paragraph h. relating to DFI-Sec
5.035(2), the word “shall” is replaced by the word “does.”

¢ Consistent with the Rules Clearinghouse comment in paragraph i. regarding the
subdivision renumberings contained in Section 34 of the Public Comment Draft, the
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renumberings are now accomplished in 4 separate Sections (in Sections 31 to 34) of
the proposed final form of the rules.

Under 5. Clarity, Grammar, Punctuation and Use of Plain Language

Consistent with the Rules Clearinghouse comment in paragraph a. regarding DFI-Sec
4.05(9), the three separate Sections (in Sections 19 to 21) of the Public Comment
Draft form of the rules relating to DFI-Sec 4.05(9) were combined into a s1ngle
Section (Sectlon 18) of the proposed final rules. ,

| Con31stent VVlth the Rules Clearinghouse comment in paragraph b. regardlng DFI-Sec

4.05(9)(h)(intro.), the rule requirement that the prescribed disclosures “be displayed in

- a conspicuous manner “ will be dependent on the facts of each situation where the

issue is presented.

Consistent with the Rules Clearinghouse comment in paragraph c. regardlng DFI-Sec

5.03(5), a comma was inserted after the first “office.”

2) Rejection of ‘recommendations and reasons therefor:

Under 2. Fvorm,S‘gle and Placement in Administrative Code

Following discussion with the Rules Clearinghouse staff regarding the Rules
Clearinghouse comment in paragraph f. concerning DFI-Sec 5.01(3)(intro.) in the
Public Comment Draft of the rules, the suggested language “on either of the following
examinations” was not used. The Public Comment Draft language was retained
because for clarity purposes it specifically states that both examinations contained in
the par. (3)(b) alternative must be passed, and the Division is more comfortable with
the specificity in the Division’s proposed language.

*ok ok %k




(e) No final regulatory flexibility analysis is included on the basis that the Division of Securities
has determined, after complying with s. 227.016(1) to (5), Wis. Stats., that the proposed rules
will not have a significant economic impact on a substantial number of small businesses.
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[ UPDATED
O SUPPLEMENTAL

X ORIGINAL

FISCAL ESTIMATE [T CORRECTED

DOA-2048 N(R10/38)

1999 Session

LRB or Bill No./Adm. Rule No.

‘Amendment 'No. if Applicable -

Subject Proposed amendments to Rules of the Division of Securities
~ Under Chapters DFI-Sec 1,2,3,4,5,7 and 9, Wis. Adm. Code

Fiscal Effect
' State: O No State Fiscal Effect
Check columns ‘below only if bill makes a direct appropriation
or affects a sum sufficient appropriation.

X iIncrease Existing Revenues
[J Decrease Existing Revenues

[ Increase Existing Appropriation
O Decrease Existing Appropriation
3 Create New Appropriation

0 Increase Costs - May be possible to Absorb
Within Agency's Budget [0 Yes O No

[J Decrease Costs

Local: & No local government costs

1. [ Increase Costs 3. OO Increase Revenues

5. ‘Types of Local Governmental Units Affected:

[ Permissive J Mandatory [J Permissive O Mandatory 0 Towns {1 villages O Cities
2. [ Decrease Costs 4. O Decrease Revenues [ Counties [J Others ______
O Permissive 0 Mandatory O Permissive 3 Mandatory - 1 School Districts O WTCS Drstncts

Fund Sources Affected
O.GPR [IFED PRO [OPRS O SEG.  [O SEG-S

None

Affected Ch. 20 Appropnatlons

Assumption Used in Arriving at Fiscal Estimate

This fiscal estimate relates to the annual revision of the Rules of the Division-of Securities under the Wxsconsm
Uniform Securities Law. The particular fiscal effects of the proposed rule revisions are as follows:

(1) No one-time revenue fluctuations.-

(2) An estimated increase of $9,600 in annual securities reglstratlon exemption fee revenue as a result of proposed
rule DFI-Sec 2.02(5)(d)3 establishing a pre-offering Notice filing requirement for use of the registration exemption
in sec. 551.23(11), Stats., for securities offerings made in Wisconsin under Rule 504 of Regulation D under the
federal Securities Act of 1933. The estimate is based on an assumption that there will be approximately 4
exemption Notice filings per month times the $200 Notice filing fee for registration exemptions as prescribed in

DFI-Sec 7.01(2)(b) [48 X $200 = $9,600].

Long-Range Fiscal Implications

None beyond annual fiscal effects

Agency/Prepared by: (Name & Phone No.)
DFI/Division of Securities
Randall Schumann, Division Counsel 266-3414

Authprized Signature/Telephone No.

Patricia D.-Struck, Administrator 266-3432

Date
8-3-99
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" FISCAL ESTIMATE WORKSHEET 1999 Session

Detailed Estimate of Annual Fiscal Effect ORIGINAL [J UPDATED LRB or Bill No./Adm. Rule No. { Amendment No.
DOA-2047 (R10/98) [JCORRECTED [CISUPPLEMENTAL

Subject Proposed amendments to Rules of the Division of Securities
under Chapters DFi-Sec 1,2,3,4,5,7 and 9, Wis. Adm. Code

. One-time Costs or Revenue Impacts for State and/or Local Government (do not include in annualized fiscal effect):

None

Il. Annualized Costs: Annualized Fiscal impact on State funds from:

Increased Costs

A. State Costs by Category

Decreased Costs

State Operations - Salaries and Fringes $ 0 0
(FTE Position Changes) | (0 FTE) ( 0 FTE)
State Operations - Other Costs v 0 0
Local Assistance
Aids to Individuals or Organizations
TOTAL State Costs by Category _‘ $ O $ O
B. State Costs by Source of Funds B increased Costs Decreased Costs
GPR $ | $
FED
PRO/PRS , 0 0
, SEG/SEG-S A
‘State Revenues Complete this only when proposal will increase or decrease state Increased Rev. Decreased Rev.
revenues {e.g, tax increase, decrease in license fee, etc.)
GPR Taxes ' $ $
GPR Earned
FED
PRO/PRS $9,600 0
SEG/SEG-S
TOTAL State Revenues $ 9600 $ 0
NET ANNUALIZED FISCAL IMPACT
STATE LOCAL
NET CHANGE IN COSTS $ 0 $ 0
NET CHANGE IN REVENUES 3 +9600 % 0
Agency/Prepared by: (Name & Phone No.) "{-Authprized Signature/Telephone No. Date
DF1/Division of Securities f\___,, - 8-3-99
‘Randall E. Schumann, Division Counsel 266-3414 Patricia D. Struck, Administrator 266-3432




WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronald Sklansky David J. Stute, Director
Director Legislative Council Staff

(608) 2661946 (608) 266-1304

Richard Sweet One E, Main St,, Ste. 401
Assistant Director © PO. Box 2536

Madison, WI 53701--2536

(608) 266-2982
FAX: (608) 266~3830

- CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

CLEARINGHOUSE RULE 99-121

AN ORDER to repeal DFI-Sec 4.035, 9.01 (1) (a) 3. and G)) 4, 14. and 16 to renumber DFI-Sec
1.02 (18), 2.01 (3), 4.01 (4) (f), 4.05.(9) (d), 9.01 (1).(a) 4. and (b) 5. to 13., 15. and 17 to 20; to
amend DFI-Sec 1.02 (1) (a) 1., 2.02 (9) (a) and (L), 2.04 (1) (a), 3.03 (3), 4.01 (3) (b) to (e), 4.01
(5) () to (d), 4.04 (5) (a) and (6), 5.01 (4) (a), 5.03 (5), 5.04 (1), 5.06 (6) and 7.06 (1) (b); to repeal
and recreate 4.01 (3) (2), 4.05 (9) (a), (b), (c) and (e), 5.01 (3) and 5.02 (1) and (2); and to create
2.01 (3) (b), 2.02 (5) (d) 3., 4.01 (3) (f) and (g), (4) (f) and (g) and (5) (e), 4.05 (9) (L), 5.01 (4) (d),
5.03 (1) (0), 5:035 and 5.05 (11) (f), relating to securities broker—dealer, agent and investment
adviser licensing requxr.ements and procedures, securities registration exemptions, definitions and
forms. .

Submitted by DEPARTMENT OF FINANCIAL INSTITUTIONS

08-03-99 RECEIVED BY LEGISLATIVE COUNCIL.
08-31-99 REPORT SENT TO AGENCY.

RS:DF:jal;rv



1 N 1

Clearinghouse Rule No. 99-121
Form 2 — page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REP( LRT

This rule has been reviewed by the Rules Cleannghousc Based on that review, comments are
reported as noted below: .

1. STATUTORY AUTHORITY [s. 227.15 (2) (ai)]

Comment vAttached YES NO |~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢)]

 Comment Attached - | YES |~ 'NO

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES - oo NOL

4, ‘ADEQUACY OF REFERENCES TO RELATED STATUTES RULES AND FORMS
{s. 227 15 (2) @)l

Cor'nmént Attached ~ YES [ NO |~

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (f)]

Comment Attached YES [+~ "No |

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
© ~REGULATIONS [s 2217. 15 (2) (g)]

CommentAttach'ed o vEs o No [z

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (B)]

Comment Attached YES ___] NO Z



WISCONSIN LEGISLATIVE COUNCIL STAFF

' RULES CLEARINGHOUSE

Ronald Sklansky David J. Stute, Director
‘ Director Legislative Council Staff
(608) 266-1946 (608).266-1304
‘Richard Sweet One E. Main St., Ste. 401
Assistant Director PO.Box2536
- ‘Madison, WI 53701-2536~

(608) 266-2982
. - FAX: (608) 266-3830

CLEARINGHOUSE RULE 99-121
Comments

[NOTE: All citations to “Manual” in the commerits below. are to the

Administrative Rules Procedures Manual, prepared by the Revisor of

Statutes Bureau and the Legislative Council Staff, dated September
- 1998.] ‘ o ‘ ’ ‘

2 Fofin, Style and Placement in Adminiis'trati‘i’e Code

a. Ins. DFI-Sec 2.01 (3) (b), delete the introductory clause and substitute “Pursuant to
s. 551.22 (7), Stats.,” and insert “qualifies for registration exemption status” before the period.

b. In the treatment clause of SECTION 6, insert “(intro.)” after “(9) (L)” and insert
“(intro.)” after “(L)” in the body of that SECTION.

c. In s. DFI-Sec 4.01 (4) (f) and (g), the notation “par.” should be replaced by the
notation “sub.”

d. In s. DFI-Sec 4.05 (9) (b), (d) and (f), the word “must” should be replaced by the
word “shall.” Also, in par. (b), the phrase “be responsible for ensuring” should be replaced by
the word “ensure.” In sub. (9) (c) (intro.), the phrase “subd. (c) 1. and 2.” should be replaced by
the phrase “all of the following.” Similarly, in par. (c) 1., the phrase “the information in the
following subdivision paragraphs” should be replaced by the phrase “all of the following
information.” In par. (c) 2., the cross-reference should be “subd. 1.” In sub. (9) (g) (intro.), the
phrase “language below” should be replaced by the phrase “following language” and the
notation “par (h)” should be replaced by the notation “par. (h).” Finally, in sub. (9) (h) (intro.),
the phrase “one, two and three, respectively” is unnecessary and should be deleted.
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e. In s. DFI-Sec 4.05 (9) (L), the word “Division” should be replaced by the word
“division.” This change should be made throughout the rule. Also, the word “section” should
be replaced by the notation “s.” [See also s. DFI-Sec 5.05 (11) 0.1 '

f. Ins. DFI-Sec 5.01 (3), the material after the phrase “passing score” should read: ‘;"On
either of the following examinations:”. =~ B

g. In the first sentence of s. DFI-Sec 5 02 (1) and (2), insert “and” after “state.” In the
second sentence of sub. (2), insert “and” after “state.” Also, all references to “chapter 551”
should be replaced by references to “ch. 551, Stats.” [See also s. DFI-Sec 5.035 (2).]

h. Ins. DFI-Sec 5.035 (2), the word “shall” should be replaced by the word “does.”

i. The subdivision renumbermg’cont‘amed in SECTION 34 cannot be accomplishedkin a
single SECTION of a rule-making order. Instead, four SECTIONS (SECS. 34 to 37) should be created
to renumber these provisions. : ‘

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. In hght of the extensive redraftmg of s. DFI-Sec 4.05 (9), for purposes of clarity, it is
suggested that SECTIONS 19 to 21 be combined into a single SECTION which repeals and recreates

s. DFI-Sec 4.05 (9) in its entirety.

b. In s. DFI-Sec 4.05 (9) (h) (mtro ), how w111 dlsclosures be “dlsplayed in a
conspicuous manner”?

 ¢. In's. DFI-Sec 5.03 (5), after the ﬁrst “office,” insert a comma.
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Director Legislative Council Staff
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‘P.O.Box 2536 - :
Madison, WI 537012536
FAX: (608) 266-3830

Richard Sweet
Assistant Director
(608) 266-2982

- CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL ORDISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE]

CLEARINGHOUSE RULE 99-121

AN ORDRER to repeal DFI-Sec 4.035, 9.01 (1) (a) 3. and (b) 4., 14. and 16; to renumber DFI-Sec
1.02 (18), 2.01 (3), 4.01 (4) (f); 4.05(9) (d), 9.01 (1) (a) 4. and (b) 5. to. 13., 15. and 17 to 20; to
amend DFI-Sec 1.02 (1) (a) 1., 2.02 (9) (a) and (L), 2.04 (1) (a), 3.03 (3), 4.01 (3) (b) to (e), 4.01
(5) (2) to (d), 4.04 (5) (2) and (6), 5.01 (4) (a), 5.03 (5), 5.04 (1), 5.06 (6) and 7.06 (1) (b); to repeal
and recreate 4.01 (3) (a), 4.05 (9) (), (b), (c) and (e), 5.01 (3) and 5.02 (1) and (2); and to create
2.01 (3) (b), 2.02 (5) (d) 3.,4.01 (3) () and (g), (4) (f) and (g) and (5) (e), 4.05 (9) (L), 5.01 (4) (d),
5.03 (1) (0), 5.035 and 5.05 (11) (), relating to securities broker—dealer agent and investment
adviser licensing requlrements and procedures, securities registration exemptions, definitions and
forms. :

Submitted by DEPARTMENT OF FINANCIAL INSTITUTIONS

08-03-99 RECEIVED BY LEGISLATIVE COUNCIL.
08-31-99 REPORT SENT TO AGENCY.

RS:DF:jal;rv



Clearinghouse Rule No. 99-121
Form 2 — page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Cleannghouse Based on that review, comments are

reported as noted below:

1.

STATUTORY AUTHORITY [s. 227.15 “(2) @1

Commént Attabhed YES NO ZI

FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c)]

Commenthttached‘  YES E S No D

CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

" Comment Attached YES RIS . NO |»~t

’ADEQUACY OF REFERENC‘ES TO RELATED STATUTES RULES AND FORMS

[s.227.15 (2) (e)]

Comment Attached ~ YES [ U NO [

7

CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) ()]

Comment Attached YES [~] ©NO

" POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO;, ‘RELATED‘;‘FEDERAL‘ :

REGULATIONS {s. 22715 2) ()]

CommentAttached  YES [ ] NO []

' COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (B)]

Comment Attached YES D NO IE




WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronald Sklansky David J. Stute, Director
Director Legislative Council Staff
(608) 266-1946 (608) 266-1304

Richard Sweet One E. Main St,, Ste. 401
AssistantDirector P.O. Box 2536

(608) 2662982 Madison, WI 53701-2536

FAX: (608) 266-3830
CLEARINGHOUSE RULE 99-121
Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September

1998.]

2. Form, Style and Placement in Administrative Code

a. Ins. DFI-Sec 2.01 (3) (b), delete the introductory clause and substitute “Pursuant to
s. 551.22 (7), Stats.,” and insert “qualifies for registration exemption status” before the period.

b. In the treatment clause of SECTION 6, insert “(intro.)” after “(9) (L)” and insert
“(intro.)” after “(L)” in the body of that SECTION.

c. In s. DFI-Sec 4.01 (4) (f) and (g), the notation “par.” should be replaced by the
notation “sub.”

d. In s. DFI-Sec 4.05 (9) (b), (d) and (f), the word “must” should be replaced by the
word “shall.” Also, in par. (b), the phrase “be responsible for ensuring” should be replaced by
the word “ensure.” In sub. (9) (c) (intro.), the phrase “subd. (c) 1. and 2.” should be replaced by
the phrase “all of the following.” Similarly, in par. (c) 1., the phrase “the information in the
following subdivision paragraphs” should be replaced by the phrase “all of the following
information.” In par. (c) 2., the cross-reference should be “subd. 1.” In sub. (9) (g) (intro.), the
- phrase “language below” should be replaced by the phrase “following language” and the
notation “par (h)” should be replaced by the notation “par. (h).” Finally, in sub. (9) (h) (intro.),
the phrase “one, two and three, respectively” is unnecessary and should be deleted.



2.

e. In s. DFI-Sec 4.05 (9) (L), the word “Division” should be replaced by the word
“division.” This change should be made throughout the rule. Also, the word “section” should
be replaced by the notation “s.” [See also s. DFI-Sec 5.05 (11) (f).] ‘

f In s. DFI-Sec 5.01 (3), the materlal after the phrase “passing score” should read: “On
either of the following examinations:” . ‘

g. In the first sentence of s. DFI-Sec 5.02 (1) and (2), insert “and” after “state.” In the
second sentence of sub. (2), insert “and” after “state.” Also, all references to “chapter 5517
should be replaced by references to “ch. 551, Stats.” [See also s. DFI-Sec 5.035(2).]

h. Ins. DFI-Sec 5.035 (2), the word “shall” should be replaced by the word “does.”

i. The subdivision renumbénng contained in SECTION 34 cannot be accomplished in a
single SECTION of a rule-making order. Instead, four SECTIONS (SECS. 34 to 37) should be created
to renumber these provisions.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. In hght of the extenswe redraftmg of s. DFI-Sec 4. 05 (9) for purposes of clarity, it is
suggested that SECTIONS 19 to 21 be combined into a single SECTION which repeals and recreates
s. DFI-Sec 4.05 (9) in its entirety.

b. In s. DFI-Sec 4.05 (9) (h) (intro.), how w111 dlsclosures be “displayed in a
conspicuous manner”?

'c.' In s. DFI-Sec 5.03 (5), after the first “'ofﬁcé,” insert a comma.




Mdlend Gyl

FINAL ORDER OF THE
DIVISION OF SECURITIES
DEPARTMENT OF FINANCIAL INSTITUTIONS
STATE OF WISCONSIN
ADOPTING, AMENDING AND REPEALING RULES

To repeal DFI-Sec 4.035, 9.01(1)(a)3., 9.01(1)(b)4., 14., and 16; to renumber DFI-Sec
1.02(18), 2.01(3), 4.01(4)(f), 9.01(1)(a)4., 9.01(1)(b) 5. to 13., 9.01(1)(b)15., and
9.01(1)(b)17. to 20.; to amend DFI-Sec 1.02(1)(a)1, 2.02(9)(a) and (L), 2.04(1)(a),
3.03(3), 4.01(3)(b) to (e), 4.01(5)(a) to (d), 4.04(5)(a), 4.04(6), 5.01(4)(a), 5.03(5),
5.04(1), 5.06(6), 7.06(1)(b); to repeal and recreate 4.01(3)(a), 4.05(9), 5.01(3), 5.02(1)
and (2); and to create 2.01(3)(b), 4.01(3)(f) and (g)., 4.01(4)(f) and (g), 4.01(5)(e),
5.01(4)(d), 5.03(1)(0), 5.035, and 5.05(11)(f) relating to securities broker-dealer, agent
and investment adviser licensing requirements and procedures, securities registration
exemptions, definitions and forms.

Pursuant to sections. 551.63(1), (2) and (3), 551.22(7), 551.23(11)(b), 551.23(18),
551.29(1), 551.32(4)(5) and (7), and 551.33(1), (2) and (6), Wis. Stats., the Division of
Securities of the Department of Financial Institutions repeals, amends and adopts rules
interpreting those sections as follows:




Final Rules
DEPARTMENT OF FIN AN CIAL INSTITUTIONS

DIVISION OF SECURITIES

.1999 Rule Revision.

SECTION 1. DFI-Sec 1.02(1)(a)1. is amended to read:
DFI-Sec 1. 02(1)(a)1 Advert1s1ng pnnted in any newspaper, magazme penodlcal or other
pubhcatlon and malled or dehvered to its subscnbers or addressees or commumcated by radlo |

telev131on or s-lmﬂaf other electronic means; 1nclud1ng via the mtemet or -

ANALYSIS Th1s amendment prov1des language to spec1ﬁcally 1nc1ude the World Wide
- Web/Internet as a type of electronic, specifically-listed medium for dissemination of

- advertising for purposes of being covered by the definition of “publication” under the
advertising definitional rule in DFI-Sec 1.02(1)(a). As a result of the public hearing and
comment process; modification language was added to the Public Comment Draft form of
the rule to provide that the reference in the rule to the Internet be included as a type of

- electronic dissemination of advertising. The public comment draft language had the
potential to be interpreted as unduly limiting the scope of the rule such that other types of
electronic means of commumcatlon such as fa051m11e could be 1nadvertently omltted
from coverage. : : :

SECTION 2. DFI-Sec 1. 02(18) is renumbered DFI-Sec 1 02(14)(g)

ANALYSIS The renumbenng in this SECTION consolidates thls rule (which prov1des
~-an exclusion from the definition of “investment adviser”) with the primary definitional
rule of “investment adviser” in DFI-Sec 1.02(14) to which the exclusion relates. The

consolidation of the exclusion with the primary definition is needed for readability
purposes to ensure that readers of the definition will not fail to see the exclusion.
- SECTION 3. DFI-Sec 2.01(3) is renumbered DFI-Sec 2.01(3)(a)."
. ANALYSIS: This renumbering is needed because of the addition of a second paragraph
to subsection 2.01(3) as created in the following SECTION.

SECTION 4. DFI-Sec 2.01(3)(b) is created to read:
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DFI-Sec 2.01(3)(b) Pursuant to s. 551.22(7), Stats., any warrant or right to purchase or
subscribe to purchase any security listed on either the New York stock exchange, the American
stock exchange, the Pacific stock exchange the Philadelphia stock exchange, the Chicago Board
Options exchange, or the national market system of the national association of securities dealers,
or any security called for by those warrants or subscription rights, qualifies for registration
exemption status.

ANALYSIS: This SECTION creates a new exempt security rule under the “exchange .

. listed security” registration exemption in sec. 551.22(7), Wis. Stats. This new exemption

rule is needed as a result of statutory and rule amendments made by the Division in 1998

that were necessitated by language contained in Section 18(b)1 of the National Securities

Markets Enhancement Act (“NSMIA”) which preempted the “exchange-listed security”

registration exemption in all states. However, because of a drafting error in the federal

NSMIA legislation that failed to include warrants and subscription rights as well as the

. securities called for by the warrants or subscription rights, they are neither covered by the

- current federal provision, nor by the former Wisconsin exemption. Consequently,

- although corrective legislation on the federal level is being proposed, this rule is needed
now to reinstate the registration exemption status in Wisconsin for such warrants and
3 subscrlptlon rights that had ex1sted pnor to the 1998 Wlsconsm statute and rule changes

- As a result of the publlc hearing and comment process the rule was modlﬁed by adding a

reference to the American Stock Exchange (which was inadvertently omitted in the Public

Comment Draft from the list of exchanges designated for purposes of the rule).

SECTION 5. DFI-Sec 2, 02(9)(a) and (9)(L)(mtro ) are amended to read:

- fDFI Sec 2. 02(9)(a) An exemptlon under thls subsectlon is avallable un&l—@eteber—l—l—
1999 for any 1solated issuer transaction relatmg to redeemable secuntles of an 1nvestment
company reglstered under the 1nvestment company act of 1940 effected through a licensed
broker-dealer pursuant to an unsolicited order or offer to purchase, provided that the broker-
dealer obtains from the purchaser a written acknowledgment that the purchase was unsolicited or

the confirmation delivered to the purchaser or a memorandum delivered in connection therewith

confirms that the purchase was unsolicited by the broker-dealer or any agent of the broker-dealer.
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A transaction is presumed to be "isolated" if it is one of not more than 3 such transactions during
the prior 12 months.

(L)(intro.) An exemption under this subsection is available until-Oeteber 111999 for
any transaction by the sponsor of a unit investment trust involving the resale of a share of
beneficial interest in the trust that meetsall of the folloWing conditiehs: |

ANALYSIS: The amendments to each rule remove an expiration date for use of those
registration exemptions which apply to investment companies as provided therein. The -
expiration dates were added to each rule incident to the Division’s 1998 adoption of

- comprehensive rules to implement enactment of 1997 Wisconsin Act 316—which made
numerous changes to the Wisconsin Uniform Securities Law necessitated by federal

- legislation in the National Securities Markets Enhancement Act (“NSMIA”) that
preempted certain areas of state securities regulation. NSMIA contained a provision
allowing states a 3-year period (ending October 11, 1999) after enactment of NSMIA to
require registration of the securities of an investment company issuer refusing to pay
applicable notice filing fees, which date was included for purposes of use of those .
exemption rules. However, because nothing in NSMIA precludes a state from granting to
an issuer of a federal covered security an exemption identical to those granted issuers of
other securities—and in fact various exemptions are available for use without a date
limitation under the Wisconsin Uniform Securities Law by other non-investment
company categories of federal covered securlty issuers—the expiration dates for use of
these exemptlons by mvestment company issuers are deleted. :

- SECTION 6. DFI-Sec 2.04(1)(a) is amended to read:

DFI-Sec 2.04 FEDERAL COVERED SECURITY NOTICE FILINGS. (1)(a) With

respect to a federal covered security referred to in s. 551.29(1)(a), Stats., unless the security is
registered or exempt from registration under ss. 551.22 or 551.23, Stats., until Oeteber11,-1999.
the issuer or a person acting on behalf of the issuer shall file with the division not later than the -
initial offer of the security. in this state, a consent to service -of process signed by the issuer and -
the notice filing fee prescribed under s. 551.52(1)(a), Stats. If a completed Form NF as prescribed
in DFI-Sec 9. 01(1)(d) is 1ncluded with the consent to service of process and the notice ﬁhng fee,
the issuer need not also include w1th the ﬁlmg coples of any documents that are part of the

registration statement ﬁled under the securities act of 1933, although the division may at a later
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time require the filing of a copy of any document that is part of the registration statement filed
under the securities act of 1933.

ANALYSIS: See the ANALYSIS to SECTION 5.

SECTION 7. DFI-Sec 3.03(3) is amended to read: |

DFI-Sec 3.03(3) The prospectus shall contam a full dlsclosure of all material facts |
relatlng to the issuer and the offering and sale of the reglstered secuntles A prospectus meetmg
the requlrements under the secuntles act of 1933 that receives full review by the U. S. securities
and exchange commission, shall not be sub] ect to dlsclosure adequacy review or comment by the

division. If the offenng is bemg made pursuant to use of e1ther Regulatmn Aor Rule 504 of

Regulatlon D under the securities act of 1933 or rule 147 under sectlon 3(a)(11) of the securities
act of 1933, the form U-7 disclosure document as adopted by the North American Securities
Administrators Association, Inc. may be used:-
| ANALYSIS: This amendment will allow use by small businesses and other issuers
making Regulation A offerings in Wisconsin, of the NASAA Form U-7 Disclosure
Document [a question-and-answer format disclosure document developed by NASAA as
an easier-to-prepare alternative to the traditional “legalese” form of prospectus/disclosure
‘document].

SECTION 8. DFI-Sec 4.01(3)(a) is repealed and recreated to read:

DFI-Sec 4.01(3)(a) The Series 7 General Securities Representative Examination or, in the
case of applicants not registered with the national association of securities dealers, inc. or any
organized stock exchange in the United States, the Series 2 Securities Exchange Commission
Only/National Association of Securities Dealers Non-Member General Securities Examination:

ANALYSIS: This change places the principal emphasis in the sentence on the Series 7

examination because the Series 2 examination is no longer being administered (although

passage of the Series 2 exam will continue to be recognized for purposes of the rule). The
Series 7 examination is now available to all applicants needing a general securities exam.




SECTION 9. DFI-Sec 4.01(3)(b) to () are amended to read:

DFI-See 4.01(3)(b) The Series 6 Investment Company Products/V atiahle Centracts; H
Representative Examination. | | |

(c) The Series 22 Direct Participation Pro grams Representative Examination.

(d) The Series 52 Mnnieipal Securities Representative Examination. |

. (e) The Series 62 Corporate Securities Limited Representative Examination.

ANALYSIS These amendments add the NASD Series number to each of the hsted

exammatlon descriptions for ease of reference because the examination series number is

more recogmzable than the exam title. :

SECTION 10. DFI-Sec 4.01(3)(f) and (g) are created to read:

DFI-Sec 4.01(3)(f) The Series 42 Registered Options Representative Examination.

(g) The Series 72 Government Securities Representative Examination. -

ANALYSIS: These new rules list two special-product examinations whose passage will

satisfy the exam requirement for issuance of a limited agent license to an applicant whose
activities will be restricted to those securities. . ‘

SECTION 11. DFI-Sec 4.01(4)(f) is renumbered (4)(h)

ANALYSIS This renumbenng is necessary to make room for two new 11m1ted
examinations contained in the followmg SECTION. '

SECTION 12. DFI-Sec 4.01(4)(f) and (g) are created to read:

DFI-Sec 4. 01(4)(1) The apphcant 1s currently reglstered and in good standmg as an agent
with any Canadlan stock exchange or with a securities regulator of any Canadlan province or
temtory, or w1th the Investment Dealers Assomatlen kofy Canada and has passed either the Series
37 or Senes 38 Canada modules of the Serles 7 genetal securities tepresentatlve qnahﬁcatlon
examination, except that the applicant's activities may not include the offer and sale of municipal

securities unless the applicant passes the examination listed in sub. (3)(d).
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(g) The applicant is currently registered and in good standing as an agent with any
Japanese stock exchange or with any Japanese securities dealers association and has passed either
the Series 47 Japan module of the Series 7 general securities representative qualification
examination, except that the applicant's activities may not include the offer and sale of municipal
securities unless the applicant passes the examination listed in sub. (3)(d).

ANALYSIS: The Canada and Japan examination modules referenced in these two new

rules permit securities agents in those countries (who meet the licensing requirements of

the respective country), to take a limited version of the Series 7 General Securities

Registered Representative Examination for licensing purposes in the United States. These

two new rules make the Canada and Japan examma’uon modules avallable to Wisconsin

agent applicants.

SECTION 13. DFI-Sec 4.01(5)(a) to (d) are amended to read:

DFI-Sec 4.01(5)(a) The Series 24 General Securities Principal Examination.’

(b) The Series 26 Investment Company Products/Variable Contracts Principal -
Examination.

(¢) The Series 39 Direct Participation Programs Principal Examination.

(d) The Series 53 Municipal Securities Principal Examination.

ANALYSIS: These amendments add the NASD Series number to each of the listed

principal examination descriptions for ease of reference because the examlnatlon series

number is more recognizable than the exam title.

SECTION 14. DFI- Sec 4. 01(5)(e) is created to read

DFI Sec 4. Ol(5)(e) The Serles 4 Reglstered Optlons Pr1nc1pa1 Exammatlon

ANALYSIS: Thls new rule establishes the principal examination requued for persons

supervising the offer and sale of options because the subject matter of other principal
examinations listed in pars. (5)(a) to (d) does not cover supervision of options business.

SECTION 15. DFI-Sec 4.035 is repealed. -



ANALYSIS: This Section repeals a rule (originally adopted in 1981) that both establishes
a customer transaction record-keeping requirement for agents, and requires that broker-
dealers deliver copies of customer holding records upon written request by agents who -
have terminated employment with the broker-dealer. The rule has resulted in the Division
being interposed in numerous instances in what essentially are employment disputes--a -
role not within the scope of the Wisconsin Uniform Law, particularly since the Division

~has no independent, direct authority to force the providing of the records involved.
Additionally, as a result of development of the electronic era since the rule’s adoption, the

. need for the rule is now less critical for the reasons that: (i) because computer retention of

a broker-dealer’s customer holding records is now the norm (which facilitates access to,

. as well as copying of, customer holding records by the customer’s agent), it would be
expected that an agent anticipating a move would obtain copies of their customers’
holding records before departing their broker-dealer employer; and (ii) customers
themselves are increasingly able to access their account information directly via the
Internet. : ‘

SECTION 16. DFI-Sec 4.04(5)(a) is amended to read: |
DVFI-SecY 4.04(5)(a) Tmmediate telegraphie electronic or written notice whenever the net
- capital of the brokér—déalér is less than is required under s. DFI-Sec 4.02 (i), ‘specifying the
respectivé am<v)u‘nts. Qf ité het capital and aggregate indébtedness on the date Qf the notice;
| ANALYSIS : Thié amendfnent updafes the f;enﬁinolbgy kused in this net capital déﬁciency
notice requirement rule to eliminate "telegraphic" notice and permit "electronic" notice--
which would include notification provided by facsimile and e-mail.
. SECTION 17. DFI-Sec 4.04(6) is amended to read:
DFI-Sec 4.04(6) Each broker-dealer shall give immediate electronic or written notice to
‘the division of the theft or disappearance of any Wisconsin customers' securities or funds that are
in the custody or control of any of its offices, whether within or outside this state, stating-all
material facts known to it concerning the theft or disappearance.
- ANALYSIS: This amendment updates the terminology used in this reporting rule to -

permit "electronic” notice--which would include notification provided by facsimile and e-
“mail.. : ' ‘ ra

'SECTION 18. DFI-Sec 4.05(9) is repealed and recreated to read:
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DFI-Sec 4.05(9) No broker-dealer shall conduct broker-dealer services on the premises of a
ﬁnan‘ciai institution Wher'e retail i.’deposits are taken unless the hroker-dealer complies initially and
continuously’with all of the following requir'ements-: -

(a) The broker;dealer services shall be conducted, wherever practical, 1n a phys1cal
locatlon drstrnct from the area in whrch the financial institution 's retall deposits are taken In all
srtuatrons the broker-dealer shall 1dentify its services ina rnanner that clearly d1st1ngurshes those
services- from the ﬁnancral institution 's retail deposrt-taking activities. The broker-dealer s name
shall be clearly drsplayed in the area in which the broker- dealer conducts its broker-dealer
services. Nothing in this paragraph prohibits the financial institution from carrying out other
activities within the designated area provided that no pr'omotionai signsor materials shall be
drsplayed 1n the desrgnated area other than those relatmg to the securities sertflces

(b) Networkmg and broker age affiliate arr: angements shall be governed by a Written
agreement that sets forth the responsrbihties of the partres and the compensation arrangements
Networking ‘and brokerage afﬁh-ate arrangements shall provrde that superirrsory per'sonnel of the
broker-dealer and representatives of state seeurities authorities, where authorized hy state law,
will be permitted access to the financial institution's premises where the broker-dealer conducts
broker-dealer services in order to inspect the books and records and other relevant information
maintained by the broker-dealer with respect to its broker-dealer services. The broker-dealer shall
ensure that the networking and brokerage affiliate arrangement clearly outlines the duties and
responsibilities of all parties. For purposes of this paragraph, “networking arrangement” and
“brokerage affiliate arrangement” mean a contractual or other-arrangement between a broker-
dealer 'and a ﬁnancial institution pursuant to which the br'oker';dealer' conducts br’oker;4dea1er'
services on the premises of a financial institution where retail deposits are taken.

(c) At or prior to the time that a customer 's securities brokerage account is opened by a

-8-




broker-dealer on the premises of a financial institution where retail deposits are taken, the broker-
dealer shall comply with all of the following.

1. Disclose to the customer, orally and in writing, all of the following information about
the securities products purchased or sold in a transaction with the broker-dealer:

a. The securities products are not insured by the Federal Deposit Insurance Corpbration
("FDIC"), or by other deposit insurance required by the financial institution’s government
regulatory authority.

b. The securities products are not deposits or other obligations of the financial institution,
and are not guaranteed by the financial institution. |

* ¢. The securities products are subject to investment risks, including possible loss of the
principal invested.

2. Make reasonable efforts to obtain from each customer during the éccdunt-opéning
process, a written acknowledgment of the disclosures required by subd. 1.

- (d) If broker-dealer services include any written or oral representations concerning
insurance coverage, other than FDIC or similar insurance coverage, then clear and accurate,
written or oral explanations of the coverage shall also be provided to the customers when the
representations are first made.

(e) Recommendations by a broker-dealer éoncerning any non-deposit investment product
with a name similar to that of the financial institution shall occur only pursuant to a sales
program designed to minimize the risk of customer confusion.

(f) All confirmations and account statements shall indicate clearly that the broker-dealer
“services are provided by the broker-dealer.

(g) Advertisements and sales literature that announce the location of a financial institution



where brokex‘-dealer,services are provided by the broker-dealer, or that are distributed by the
broker-dealer on the premises of a financial institution, shall disclose using the following
language or using the shorter, logo format language in par. (h), the information in each of the
following subdivision paragraphs about the securities products purchased or sold in a transaction
with the broker—dealer:

1. The securities products are not insured by the FDIC or by other deposit insurance .
required by the financial institution’s governmental regulatory authority.

- 2. The securities products are not deposits. or other obligations of the financial institution,
and are not guaranteed by the financial institution.. ..

3..The securities products are subject to investment risks, including possible loss of the
principal invested.

~ (h) The following shorter, logo format disclosures‘ may be used by a broker-dealer in
advertisements and sales literature, including material published, or designed for use, in radio or
television broadcasts, automated teller machine screens, billboards, signs, posters and brochures,
to comply with the requirements of par. (g), provided that the disclosures are displayed in a
conspicuous manner: .

- 1. Not FDIC Insured.

2. N_o Bank Guarantee.

3. May Lose Value.

(i) Provided that the omission of the disclosures required by par.(g) would not cause the
advertisement or sales literature to be misleading in light of the context in which the material is
presented, the disclosures in par.(g) shall not be not required with respect to messages contained in
any of the fq‘llowing:

1. Radio broadcasts of 30 seconds or less.
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2. Electronic signs, including billboard-type signs that are electronic, time, and temperature
signs and ticker-tape signs, but excluding messages contained in media such as television, on-line
computer services, or automated teller machines.
3. Signs, such as banners and posters, when nsed oniy aslocation indicators.
(j) The broker-dealer shall promptly notify the ﬁnancialr institution if any agent of the broker-
dealer who is employed by the financial institution is terminated for cause by the broker-dealer.
| (k) The broker-dealer shall establish written supervisory‘ ﬁocedures and a system for applying the
procedures: The procedures shall compiy with sub.(2) and shall be designed to accomplish certain
supervisory functions, including but not limited to the following:
1. Prevention and detection of violations of ch. 551, Stats., and’ any applicable rules and orders
thereunder; | |
: \2. Establishment ofa system under which the broker-dealer approves prior touse copies of all
advertising used by the ﬁnancial institution relating to the securities services conducted on the premises
of the ﬁnancial institution for the purpose of ensuring compliance with ss. 551.41 and 551.53, Stats.; and
| 3. Estabhshment of a system for prompt and proper execution and settlement of securities
transactlon orders the safekeepmg of customer funds and securities, and the maintenance of books and
records. k
(L) Not1fy the division at the time of ﬁllng the notice of openlng or change of address of a branch
office as required in s DFI-Sec 4.04(8), that the office is located on the premlses ofa ﬁnanc1al institution
- 1n thls state, which not1ﬁcation shall 1nclude the 1dent1ty of the institution. -
ANALYSIS To achieve umformrty with other NASAA member states as well as with the
NASD and federal financial regulatory authorities with regard to the securities law
regulatory considerations relating to broker-dealers providing securities services on the
premises of financial institutions, this SECTION replaces the existing Wisconsin rules on
this subject [as contained in DFI-Sec 4.05(9)(a), (b), (c) and (e)] with the NASAA Model

Rules For Sales of Securities at Financial Institutions as adopted by vote of NASAA
member states (including Wisconsin) at the NASAA 1999 Fall Conference.
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The NASAA rule itself is based on and mirrors the provisions of both the NASD’s Rule
2350 on this subject (adopted in 1998) and the Interagency Statement on Retail Sales of
Non-Deposit Investment Products (adopted jointly in 1994 by the Federal Reserve
System, the Federal Deposit Insurance Corporation, Office of the Comptroller of the
Currency, and the Office of Thrift Supervision). As stated in the NASAA Rule, the rules
apply exclusively to broker-dealer services conducted by broker-dealers on the premises
of financial institutions where retail deposits are taken, and do not apply to broker-dealer
services provided to non-retail customers. Also, the rules do not apply to or regulate the
activities of financial institutions.

The rule provisions in this SECTION correspond with the following provisions from the
~ NASD Rule and the Interagency Statement: (1) Paragraph (a) [physical location and
identification]. The introduction and text are from (c) and (c)(1) of the NASD Rule, with
the last sentence retained from (9)(a) of the current Wisconsin rule which provides (as an
example of the kind of situation the “wherever practical” language from the NASD Rule
is meant to cover) a specific waiver allowing a financial institution to carry out other. -
activities within the designated securities area if no signage or materials are displayed. 2)
~ Paragraph (b) [networking]. The first two sentences are from (c)(2) of the NASD Rule
with the addition (per the NASAA Rule ) of a proviso permitting lawful access by state
securities administrators. The third sentence is from Page 9 of the Interagency Statement,
and the last sentence containing a definition is from the NASD Rule. (3) Paragraph (c)
~ [customer disclosures and written acknowledgement]. The introduction and subd.1 are
from (c)(3) of the NASD Rule. (4) Paragraph (d) [insurance disclosures] and paragraph
(e) [products with a name similar to the financial institution] are each from Page 9 of the
Interagency Statement. (5) Paragraph (f) [confirmation disclosure] is from (c)(4)(A) of the
. NASD Rule. (6) Paragraph (g) [advertising disclosures] is from (c)(4)(B) of the NASD
Rule. (7) Paragraphs (h) and (i) [advertising logo format alternatives and waivers] are
- from (c)(4)(C) and (D), respectively, of the NASD Rule. (7) Paragraph (j) [notice of
termination] is from (c)5 of the NASD Rule.

As a result of a recommendation by the Wisconsin Legislative Council’s Rules
Clearinghouse in its Report relating to the Division’s proposed rules, the separate
Sections in the Public Comment Draft renumbering DFI-Sec 4.05(9)(d) as (k) and
creating new DFI-Sec 4.05(9)(L) were all combined together with the creation of the new
rules in Section 20 of the Public Comment Draft into a single SECTION repealing and
recreating the entirety of DFI-Sec 4.05(9). Because existing rule DFI-Sec 4.05(9)(d)
[regarding a broker-dealer’s supervisory procedures] is not covered in the NASAA Model
Rule, it is retained by adding it as paragraph (k) of the new, recreated DFI-Sec 4.05(9). As
stated in the Public Comment Draft, new rule paragraph (L) requires a broker-dealer to
-~ notify the Division when a branch office is located in a financial institution in Wisconsin
in order to assist the Department of Financial Institutions in coordinating/combining
securities and banking-type examinations of offices of financial institutions in Wisconsin
where securities activities are provided on-site. Coordinating such examinations will
‘provide regulatory efficiency and reduce disruption to the locations where: the ]omt
examinations will be conducted :
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SECTION 19. DFI-Sec 5.01(3) is febeéled and recreated to read:

DFI—Séc 5.01(3) Unless Waived under sub. (4), each applicant for an initial license as an
investment adviser or as an investment adviser representative after January 1, 2000, and each
applicant whose application has not beéome effective by January 1, 2000, is required to provide
thé Division with proof that he or she has obtaiﬁéd a passing score on the examination specified
in par. (3)(a) or each exammatloﬁ spec1ﬁed in par (3)(b) below. | |

(a)The Series 65 Umform Investment Adviser Law Examination.

(b)The Series 7 General Secuntlés Representétlve Exéinmatbn as wéll as the Series 66’ |

Unlform Combined State Law Examination.

ANALYSIS: This SECTION repeals and recreates the. ex1st1ng Wlsconsm
examination requirements for investment advisers and investment adviser representatives
" in rule DFI-Sec 5.01(3) (a) and (b) [which consist of the “old” Series 65 and Series 66
“examinations] by adopting the “new,” completely revised Series 65 and Series 66
examinations developed over a 3-year period by a Project Group of the North American
*Securities Administrators Association. The two examinations (and the exam waivers in a
following SECTION) were approved by vote of NASAA member states (including
Wisconsin) at the NASAA Spring Conference in April 1999, to become effective on
December 31, 1999, with a recommendation that for uniformity purposes, NASAA
member states complete the necessary steps to adopt the examinations by that date.

The new Series 65 competency exam consists of 130 questions divided into four subject
“areas: (i) economics and analysis; (ii) investment vehicles; (iii) investment
recommendations and strategies; and (iv) ethics and legal guidelines.[The “old” Series 65
exam was a 75-question test that focused mainly on knowledge of securities law and
ethics.] Addition of the new categories of questions which an applicant for an investment
~ adviser representative license must answer will help assure investors that their advisers
have the minimum skills necessary to provide competent, suitable advice.

The new Series 66 exam was created for broker-dealer agents applying for separate
licensure as investment adviser representatives. The 100-question exam is a combination
of the current Series 63 exam (a state licensing exam for agents) and the new Series 65
competency exam. The Series 66 exam will be used in Wisconsin for situations where a
person already licensed as an agent seeks to become separately licensed as an investment
adviser representative. The Series 66 exam will be administered only to those applicants
who have passed the NASD’s Series 7 exam, which covers investment vehicles and
economics. To eliminate the need for agents who have passed the Series 7 from having to

-13-



be tested on the same exam content in the new Series 66, a NASAA-assembled committee
of industry experts compared the two exams and deleted duplicative questions.

NASD Regulation will admlmster both the Senes 65 and Senes 66 examinations thxough
its test sites.
SECTION 20. DFI-Sec 5.01(4)(a) is amended to read

DFI-Sec 5 01(4)(a) The apphcant has passed or has received a waiver from the need to

pass, the Nat10na1 Ass001at10n of Securities Dealers Inc Series 2, 7 er—24—exam1natlon or

predecesser-examination; and in addltlon has passed or received a waiver from the need to pass

either the North American Secur1t1es Administrators Assoc1at1on Series 63 er—SeHes—éé

Examma'uon.

ANALYSIS: In connection with the adoption of the NASAA Series 65 and 66 Investment
Adviser Competency Examinations and related exam waivers contained in other
'SECTIONS of this rule revision, this SECTION makes needed amendments to the
existing exam waiver rule in DFI-Sec 5.01(4)(a) in the following respects: (1) deletes the
Series 2 and Series 24 (and predecessor) examinations as a basis for a waiver because
they are not sufficiently equivalent to the new Series 65 and Series 66; and (2) deletes (as
- being unnecessary) the reference to the Series 66 exam in this waiver rule because the

~ combination of the Series 7 exam and the Series 66 exam is one of the two alternatives of
the basic examination requirement in recreated rule 5.01(3)(b) in a preceding SECTION.

'SECTION 21. DFI-Sec 5.01(4)(d) is created to read:

DFI-Sec 5.01 (4)(d) The applicant provides the division with proof that he or she currently

holds one of the following professional designations:

1. Certified Financial Planner (CFP) issued by the Certified Financial Planner Board of

Standards, Inc.

2. Chartered Finaneial Consultant (ChFC) awarded by the American College, Bryn Mawr,

Pennsylvania.

3. Personal Financial Specialist (PFS) administered by the American Institute of Certified

Public Accountants.
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4. Chartered Financial Analyst (CFA) granted by the Association for Investment

Management and Research.

5. Chartered Investment Counselor (CIC) granted by the Investment Counsel Associétion
of America.

ANALYSIS: This SECTION adopts the examination waivers for the listed professional
designations as adopted by NASAA incident to its creation and development of the Series
.65 and Series 66 Investment Adviser Competency Examination project. The Wisconsin
preamble language to the waivers requires that to obtain a waiver, the applicant must
provide proof that he or she currently holds one of the specified professional designations.
Because of the need to be able to verify that a person in fact holds a particular
designation, the Division will contact the various organizations to ascertain how a
 designation status claimed by an applicant can be verified by the Division. If a particular
organization cannot demonstrate that a reliable verification procedure exists, the waiver
designation for the organization will not be adopted in the final version of this rule.

The NASAA waiver provision for discretionary action by order of the Division is not |
. included under this new rule in par. (4)(d) because such discretionary waiver authority is
already present in current rule 5.01(4)(c). Similarly, the NASAA 2-year “grandfathering”
- provision is already present in current rule 5.01(4)(b). Additionally, the NASAA
“grandfathering” provision for currently licensed investment advisers and investment
-adviser representatives is contained in the preamble language to new rule 5.01(3) in a
preceding SECTION.
| SECTION 22. DFI-Sec 5.02(1) and (2) aré repealed and recreate_d to read:
. DFI-Sec 5.02(1) Each investment adviser licensed or required to be licensed under ch.
551, Stats., whose principal office is in this state and who accepté prepayment of fees exceeding
-$500 per client that are collected six or more months in advance, shall maintain at alltimesa -
positive.net worth. Th:é‘ Division may require that a current appraisal be submitted in order to - -
establi'sh the ,wbrth of any asset.
(2) Each investment adviser licensed or required to be licensed under ch. 551, Stats.,

whose principal office is in this state who has custody of client funds or securities shall maintain

at all times a minimum net worth of $35,000.
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ANALYSIS: This new Section [which repeals and recreates the existing investment adviser net
capital rules in DFI-Sec 5.02(1) and (2)] adopts certain of the Model Investment Adviser Net
Capital Rules that were developed by a Project Group of the North American Securities
Administrator’s-Association, Inc. and which were adopted by vote of the NASAA membership
(including Wisconsin) at the NASAA Spring Conference in April, 1999. The rules, which apply
only to licensed investment advisers with a principal office in this state, will enable Wisconsin’s
net capital requirements for the protection of Wisconsin customers under the Wisconsin Uniform
Securities Law to be uniform with the NASAA rules as they are adopted by other NASAA

‘member states. State administrative rules in this area are critical because as a result of the
National Securities Markets Improvement Act of 1996, state-licensed investment advisers are
subject only to the substantive licensing req’u‘irements regarding matters such as net capital, books

- and records, and periodic reportlng, of the state in which the investment adviser has its pnnmpal
place of busmess :

The two repealed and recreated rules adopt sub. (a) and part of sub. (b) of the NASAA Model
Rules which set forth the specific net capital levels and differentiate on the basis of the criteria of:
(i) prepayment of fees beyond specified dollar levels ( in sub. (1) of the Wisconsin rule); and (ii)
custody of customer funds or securities (in sub. (2) of the Wisconsin rule).

As aresult of the public comment and hearing process, the second part of proposed rule DFI-Sec
5.02(2) was deleted. The Division staff noted that in its experience conducting on-site
examinations of Wisconsin-licensed investment advisers, there are at least 32 advisers that have
some degree of discretion over customer accounts (but do not have custody of customer funds or
securities). Most of those advisers are small businesses with only 1 or 2 advisory personnel and
have few (typically 1 to 5) customer accounts, such that (i) requiring them to maintain $10,000
net capital solely because they have discretionary authority would cause an undue financial
hardship on them; and (ii) the net capital requirement as to such non-custodial adv1sers would not
provide significant investor protection for customers of such advisers. -

The provision in Paragraph (f) of the NASAA Model Rules which enables the Division to require
an appraisal to establish the worth of any asset is included in new DFI-Sec 5.02(1). The
requirements contained in the NASAA Model Rules paragraphs (c) [regarding reporting capital
deficiencies], (d) [defining “net worth™], (e) [defining “custody”] and (g) [home state
requirements], are already contained in existing Wisconsin equivalent rule provisions in DFI-Sec
5.04(1), 5.02(5), 1.02(17) and 5.02(4), respectively. The Division is not adopting the bonding
provisions contained in the NASAA Model Rules because they would require a state securities
administrator to separately evaluate each adviser’s client base and assets under management
(which can change radically in the near term as well as over time) to establish a specific bonding
level for the adviser.

“'SECTION 23. DFI-Sec 5.03(1)(o) is created to read:
DFI-Sec 5.03(1)(0) A record containing information concerning a customer’s net worth,

annual income and other financial information, investment objectives and experience and such
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other information necessary for the investment adviser to determine the suitability of investment
recommendations. The record shall be updated when the investment adviser receives information
from the customer that results in material changes to the customer’s annual income, net worth,
investment objectives or other changes to information affecting the investment adviser's ability to
make»suitable recommendations for the customer as required under s. DFI-Sec 5.06(4).

ANATLYSIS: This new rule (which parallels an equivalent rule in DFI-Sec 4.03(1)(k)
applicable to securities broker-dealers) requires an investment adviser to maintain a
record of prescribed customer information to be used by the adviser in determining
whether investment recommendations made by the adviser are suitable for the customer.
For the same customer/investor protection reasons that underlie the broker-dealer
suitability rule requirement in DFI-Sec 4.06(1)(c)1, an investment adviser must have
information about the client's financial condition, investment objectives, investment
experience and other relevant information to make suitable investment-related
recommendations for an advisory customer. Paralleling the equivalent broker-dealer rule
in DFI-Sec 4.05(5), the customer record information under the rule is required to be
updated when the investment adviser becomes aware of material changes that would
impact recommendations.

‘SECTION 24. DFI-Sec 5.03(5) is amended to rgad:

B DFIfSec 5.03(5) Every branch ofﬁce,_as defined 1n s. DFI-Sec 1.02(7)(b), ofa ligensed |
investment adviser whose principal office is in this state, ‘s,hall‘preparc and keep current th¢
records described in subs. (1) (¢), (f), (g), (h), (k), ard (L) ;ag(l_(g)_and (2) (a) and (b),.’

ANALYSIS : This amendment adds to the investment adviser branch office record

‘retention rule, a cross-reference to the new customer suitability information rule created
above.

SECTION 25. DFI-Sec 5.035 is created to read:

DFI-Sec 5.035 INVESTMENT ADVISERS WITH CUSTODY. (1) Except as

provided in subs. (2) and (3), every licensed investment adviser whose principal office is in this.
state that takes or has custody of any securities or funds of any customer shall comply with all of

‘the following:
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() The investment adviser shall notify the Division in writing within 30 days after the
investment adviser first has custody of customer funds or securities, which nOtiﬁcatidn'may be
given on Form ADV.

(b) The securities of each customer shall be segregated; marked to identify the particular
customer having the beneficial ownership or interest in the securities, and held in safekeeping in
a place reasohabl‘y ﬁe¢ from risk of destruction or Othef loss.

B | (c) 'Wi_'th-f'egar'd to éustomef funds, the investment adviser shall comply with the
foudwing”:* -
- 1 D’ep’oSit all/'cuSt(omer' furﬁdsk in one or more bank accounts containing only customer |
funds.
-2. The bank account or accounts shall be maintained in thé name of the investment
adviser as agent or trustee for the customers.

3. The investment adviser shall maintain a Separaté record for Neac':h bark account :showing
the name and address of the bank where the écéount is maintained, the dates and amounts of
deposits in and withdrawals from the account, and the exact amount of each customer’s
beneficial interest in the account.

- ‘(d) ‘Immediatel}} after acéépting custody éri possésSion o f funds or securities from any
customer, the investment adviser shall notify the customer in writing of the place whére, and the
manner in which, the funds and securities will be maintained. If and when there is a subsequent
change in the place where, or the manner in which, a customer’s funds or securities are
maintained, the investment adviser shall give immediate written notice of the change to the
‘customer.

(e) At least once every three months, the investment adviser shall send to each customer

an itemized statement showing the customer’s funds and securities in the investment adviser's
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custody at the end of the period, and all debits, credits and transactions in the customer's account
during the period.

(f) At least once every calendar year, the investment adviser shall cause an independent
certified public accountant or public accountant to conduct an examination at a time chosen by
the accountant without prior notice to the investment adviser, for the purpose of verifying the
account balances for all customer funds and securities. A copy of a report from the accountant..
stating that the accountant has made an examination of customer funds and securities, and
describing the nature and extent of the examination, shall be filed with the division promptly after
the examination.

(2) Subsection (1) does not apply to an investment adviser also registered as a broker-
dealer under section 15 Qf the securities exchange act of 1934, and licensed es a broker-dealer
errder chapter 551, Wis. ,Sftats., if eiﬁher of the fellowing apply:

B (a) T}re broker-dealer is éubject :to, and is in compliance with, rule 15¢3-1 (Net Capital
Requirements for Brokers or Dealers) under the securities exchange ect of 1934.

(b) The broirer-dealer isa member of an exchange whose members are exempt from rule
15&3-1 under the securities exchange act of 1934 by applicatron of paragraph (b)(2) thereof, and
the broker—dealer isin compli‘arlce with all rules and settled practices of the exchange imposing

: reqﬁirernents with respect to financial responsibility and the segregaﬁoﬁ of funds or secuﬁties
carried for the aceourlt of customers. | |
| | (3) An investment adviser who acts as a trustee of a beneficial trust is not required to
comply with the requirements ir1 sub. (1) if all of thefoIloWing conditions are met for each trust:
(@) ‘The only accounts fer which the adviser maintains custedy of funds or Seeurities
are those in which the adviser aets as trustee of a trrlst beneﬁeially owned by a parent, a

grandparent, a spouse, a sibling, a child or a grandchild of the adviser.
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(b) For each account under par. (a), the adviser complies with all of the following:

1. The adviser provides a written statement to each beneficial owner of the account
setting forth a description of the requirements of sub. (1) and the reasons why the adviser will not
be complying with the rule requirements.

- 2. . The adviser obtains from each beneficial owner a signed statement acknowledging
the receipt of the written statement required under subpar. (b)1.
3. The adviser maintains a copy of both the written statement required under subpar.
(b)1., and the signed acknowledgement required under subpar. (b)2. from each beneficial owner,
until the account is closed or the adviser relinquishes trusteeship.

- ANALYSIS: This new Section mirrors the Model Rule for Investment Advisers Having
Custody of Customer Funds or Securities that was developed by a Project Group of the
North American Securities Administrator’s Association, Inc. and which was adopted by
vote of the NASAA membership (including Wisconsin) at the NASAA Spring Conference
in April, 1999. The rule, which applies only to licensed investment advisers with a
principal office in this state, is needed to particularize requirements in this area for the
- protection of Wisconsin customers under the: Wisconsin Uniform Securities Law because
the rule requirements of the U. S. Securities and Exchange Commission (upon which the
NASAA Model Rule is based) are no longer applicable to state-licensed investment
advisers as a result of the National Securities Markets Improvement Act of 1996. Rather,
state-licensed investment advisers are subject only to the substantive licensing
requirements regarding matters such as books and records, reporting, and net capital, of
the state in which the investment adviser has its principal place of business. The specific
requlrements in pars. (b) to (f) of the NASAA Model Rule are taken from equivalent
_federal provisions in rule 206(4)-2 of the Investment Advisers Act of 1940 relating to
safekeepmg of customer securities in segregated accounts, establishing bank accounts for
~ customer funds, providing notice to customers, and requiring an annual examination by an
independent accountant. The provision in par. (a) requiring notice to the Division is ’
derived from the reporting requirement regarding custody contained in federal Form
ADV. Also with regard to par. (a), language is added providing for a 30-day filing period
~in order to provide specificity as to when the notification to the Division is required
(which corresponds to the 30-day filing period for amendments to Form ADV). Also
‘added to provide specificity is the term “first™ for the purpose of éstablishing when the 30-
day filing period requirement begins to run. Subsection (2) of the rule (which also
~ parallels the federal rule) provides that the custody requirements in sub. (1) are not
applicable to an investment adviser that is a federally-registered broker-dealer and is also
licensed as a broker-dealer in Wisconsin, and complies with either par. (a) or (b) thereof.

As aresult of the public hearing and comment process, the Section was modified by

-20-




adding a new sub. (3) to provide an exemption from the requirements in sub. (1) of the
rule under situations where an adviser’s “custody” results from being a trustee of a trust
account for a family member. The exemption for such so-called “family trusts,” and the
requirements for use of the exemption the adviser must meet (that are set forth in subpars.
(b)1. to 3.), correspond to the U.S. Securities and Exchange Commission’s 1986 “no
action” letter In the Matter of Kathryn Bondoux wherein the SEC would not require its
custody rules to be complied with in the context of so-called “family trusts” meeting
prescribed requirements. The requirements in subpars. (b)1. to 3. (to provide written
disclosure to, and obtain acknowledgement from, each beneficial owner of the family
trust, together with an obligation to retain copies of such) parallel the SEC’s requirements.
The Wisconsin rule in par. (a) provides more particularity than the SEC’s Bondoux letter
(which involved a son-parent situation) by setting forth the particular family relationships
- that can seek to claim the exemption.

SECTION 26. DFI-Sec 5.04(1) is amended to read:
DFI-Sec 5.04(1) Every investment adviser shall file with the division immediate notice

via facsimile or other electronic means whenever the net capital of the investment adviser is less

Athan is required under s. DFI-Sec 5.02(1), specifying the amount of net capital on the date of the
notice and the steps the investment adviser has taken or will take to come into compliance.

ANALYSIS: This amendment updates the terminology used in this reporting rule to

permit "electronic" notice--which would include notification provided by facsimile and e-

mail. ' , o .

SECTION 27 DFI-Sec 5.05(11)(®) is created to read:

DFI-Sec 5. 05(11)(1) Notify the division at the time of filing notice of opemng or change
of address of a branch office as required in section DFI-Sec 5.04(5), that the office is located on
the premises of a financial institution in this state, which notification shall include the identity of
the institution.

- ANALYSIS: This rule requires an investment adviser to notify the Division when a
branch office is located in a financial institution in order to assist the Department of

-Financial Institutions in coordinating/combining securities and banking-type
examinations of offices of financial institutions in Wisconsin where securities activities

are provided on-site. Coordinating such examinations will provide regulatory efficiency
and reduce disruption to the locations where the joint examinations will be conducted.
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SECTION 28. DFI-Sec 5.06(6) is amended to read:

. DFI-Sec 5;06(6) Borrowing money or securities from, or lending money or securities to, a

customer, unless that customer is a financial institution or institutional investor designated in s.

551.23(8) (a) to (f), Stats. ;

ANALYSIS: This SECTION amends the investment adviser Prohlblted Business Practice
rule relating to borrowing money or securities from a customer by adding identical
-exclusionary language from the securities agent Prohibited Business Practices rule in
DFI-Sec 4.06(2)(a) which permits borrowing transactions with a customer that is a
financial institution or institutional investor entity specified in sec. 551.23(8)(a) to (f).

SECTION 29. DFI-Sec 7.06(1)(b) is amended to read:
- DFI-Sec 7.06(1)(b) Examined and reported upon by an independent certified public

accountant, provided that this requirement may be waived by the division and does not apply to
interim financial statements or-to-financial-statements-of investmentadvisers-that-are-preparedin
compliance-with-DEI-See-5-04(1)a); unless required by the division in particular cases. The-

accountant’s report shall meet the requlrements of rule 2-02 of regulatlon S-X of the U.S.

securities and exchange commission and shall accompany thc financial statements 1ncluded in the

prospectus.

ANALYSIS: This amendment deletes from the rule a cross-reference to financial
statements of investment advisers because the requirement for investment advisers to file
financial statements with the Division was repealed in a previous year’s rule revision.

. SECTION 30. DFI-Sec 9.01(1)(a)3., and (1)(b)4., 14. and 16. are repealed.

ANALYSIS: This SECTION does the following: (1) Repeals the RS-IC Investment
Company Report of Sales form because the Form NF prescribed in DFI-Sec 9.01(1)(d) is

 now uniformly used by investment companies both for purposes of making their initial
notice filings under sec. 551.29(1)(a), Wis. Stats., and for making annual reports of sales
under the indefinite sales provisions of sec. 551.52(1)(b)2, Wis. Stats.; and (2) Repeals
three rule provisions relating to licensing forms BDW(WI) IAW(WI) and [APC that are
no longer used by the Division. ,
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SECTION 31. DFI-Sec 9.01(1)(a)4. is renumbered DFI-Sec 9.01(1)(a)3.

ANALYSIS: The renumberings in this SECTION and the three following SECTIONS are
necessary to maintain sequential numbering due to the repeals in SECTION 30. The
renumberings are made in separate SECTIONS (instead if the single-SECTION treatment
in the Public Comment Draft form of the proposed rules) as a result of a comment from
the Rules Clearinghouse of the Wisconsin Legislative Council.

SECTION 32. DFI-Sec 9.01(1)(b)5. to 13. are renumbered DFI-Sec 9.01(1)(b)4. to 12.
SECTION 33. DFI-Sec 9.01(1)(b)15. is renumbered DFI-Sec 9.01(1)(b)13.

SECTION 34. DFI-Sec 9.01(1)(b)17. to 20. are renumbered DFI-Sec 9.01(1)(b)14. to

¥k ok ok ok ok
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The rules and amendments contained in this Order shall take effect as provided in s.
227.22(2) (intro.), Stats., on the first day of the month following the date of publication in the
Wisconsin Administrative Register.

DATED at Madison, Wisconsin, this |&¥0day of Attwe e, 1999.

[SEAL] .
PATRICIA D. STRUCK
Administrator
Division of Securities
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State of Wisconsin
Department of Financial Institutions

Tommy G. Thompson, Governor Richard L. Dean, Secretary

November 18, 1999

Office of the Secretary of State
30 W. Mifflin St.
Madison, WI 53703

|/Revisor of Statutes Bureau
131 W. Wilson St., Ste. 800
Madison, WI 53703-3233

Re: Wisconsin Division of Securities, Department of Financial Institutions,
Filing of Certified Copies of Final Order Adopting Rules/Clearinghouse Rule 99-121

Gentlemen and Mesdames:

Pursuant to the requirements of sec. 227.20, Wis. Stats., a certified copy is herewith filed with each of
your offices of the above-referenced Final Order Adopting Rules in the form prescribed by sec. 227.14,
Wis. Stats., as signed and issued today by Division Administrator Patricia Struck.

Also attached is a copy of the Report prepared by this Division relating to the final rules, together with
a copy of a fiscal estimate and a copy of the Wisconsin Legislative Council Rules Clearinghouse
Report.

If you have any questions, please call me at 266-3414.

€ry fruly yours,

/,v“l‘l p /‘
V%
Randall E. Schumann

Legal Counsel for the Division

RES

-Enclosures

cc: Patricia D. Struck, DFI/DOS Administrator
David Anderson, DFI Executive Assistant

Division of Securities 345 W. Washington Ave. 4™ Floor PO Box 1768 Madison WI 53701-1768 (608) 261-9555 Fax: (608) 256-1259
/4O
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